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NOTABLE 

CRIMINAL PROCEDURE CODE 
a. Can Rie I-Iigh Court under Section 435 of 
Criminal P. C. revise an order tendering 
I pardon under Section 337 or Section 338 of 
Criminal P. C. ? No AIR 1968 Delhi 21 

' . INCOME-TAX 

2. Is an income-tax assessment order a “pro- 

meaning of Section 420, 

. I. P. C. ? (Yes) AIR 1969 SC 40 

o. is an income-tax assessment order a “valuable 
security” within the meaning of Section 420, 

1. P. C. ?. CVes) air 1969 SC 40 


CASE LAW 

land development and reforms 

1963 (1 of 1964) ? (Yes) ^ ^ Reforms Act. 

, AIR 1968 Ker li fFB) 

' STAMP ACT 

It it c„n.pl 

AIR 1968 Mad 1 (FB) 


NOMINAL TABLE 


Abdul Mohi Siddiqui V. State Transport 
Appellate Aulhorilj% Gwalior and 

otliers. Respondents' iMadh Prii 

• Abdul Rauf, V. Shamshulbag AW 35 (C N 6 

Aktiebolaget Jonkoping v V S V " 

V. K. cSLi? "" 

Am™ta Pu„hi,a„, v. J„s«/gErdrl=' 

Ann^ ^ 1 Orissa 5 (C N 3) 

^ vli. ^^Redram and Bommareddi 

enkajya and Co., Duggirala v 

^ Income-tax, Andhra 

Asflrif? vf I , Pra 6 (C N 4) 

Asarifi Mandal v.. Mt. Parvati Devi 

^liyan V. State of Madhya^ Pra-^ ^ 

ID , f”. , SC 4 (C N 2) 

Salal^ishna Menon v. Inspecting Ass. 

Commr. of Agricultural Income-tax 

O^bhadra Prasad. V. S.ata'SMajf/ 

Baba V. Badaruddln j'K Mc'?) f) fpej 
Sandi Naidu v. Pavuluri Ramanujiah 

^^enui'^^^r ^^^'Y^^ngwan^nd Cm, ^v ^ 

Deputy Commissioner, Lakhimpur 

■Bdsand ^ Sugar Co. Ltd. y.^SuJ ^ 

Girja Nandan Singh Pa^S fr m q, 

Bhupati Goswami v. C. R. Krishnamur\h1 ^ ^ ^ 

BiJali Bala v. Charu Bala Pa/ 21 % N II 

Boothalinga Agencies v. V. T C Pori 
. swami Nadpir ' « 

isrc^di 

:u£=n„d>- Sa), « - 

Balall R. L. v. Union of India ' <'= " «> 

<^haggar G S v n ■ n N 7) 

^SC%VN’i5r°'“ 

MMros°"v‘'“ri!, Bovenue Aulhorily, 

Banking Sv-ntHn-fto'^r ^nd 

Chief Seinem'Sit^Sminfss® ^ 

V. Om Prakash Punjab - . . : 

(January) 1969 Indexes/1 ^ (G N 11) 


Chmlamani Saran Nath v Tikait 

Pratap Chandra Nath , Pat 1 (C N rPRi 
Chooramam G. S. v. State of U. P. ’ ^ 

Chn'i' M Ker^?i fc N 

Narayan y, State of Mahara. ^ ^ 

Income-tax v. S°“c^ 

Cal 4 (C N 2) 

Commissioner of Income-tax, Andh Pra 
esh v. Bharat Trading Co., Nizamabad 

^‘®"?'?fi?ner of Income-taxf^AL p”.^ ^ 2) 

Badrilal Bholaram, Indore 

C»n.n.„„,d.de of A,R.e„ v. stbf'’ lo'a ! ,'g S ({ 

’’ofSr. ““ 

Bailor. Sahu y, I,„i,anath “r” af 

Oalpal Sinsh y, s,.„ of R,?aSL.'' 

Daasi Dhani Ram y. Dhani ®R." "= ^1 7) 

“sc m"tc ^ ®' 

Bana Chimdubha 

Dhulabhai y. s,a,e of Madhya P?.i“S ” >'>> 

Foddom Llojd Corporation (PJ^ Ud 
- A. Lakshminarayana Swami 
r T. ■ Delhi 26 (C N 91 

TerrUoS Union 

Gopala Panikkar v. State of Re/a “ ^ 

Gopalan Nair v Thevi N 9) 

Phankamma tnevi Amma 


“"“““I " ” 

Gulzarilal v. Bha„a,| p Goa 6 (C N 2| 

“iSrS-itao?- Mail ' 

Ha^ri_ Narain Choudhary y. _na„„Z 

''sS.,cb?„r“““ >■ 

■ - ' 1 'cat fVl- 'f, 


• •j«iuiiaicnancl 
Hiren Bose, In. re/ 



■i NOMINAL TABLE, 

Hyderabad Stock Exchange Ltd., 

Hyderabad v. Commissioner of Income- 

tax, Andhra Pradesh Andh Pra '4 {C N 3) 

Indian Pan Works, Delhi v. Chief 
Commissioner, Delhi Delhi 1 (C N 1) 

Indra Perfumery Co. v. Moti Lai Lalu 
. Mai Delhi 14 (C N 6) 

Ishwarlal Girdharilal v. State of Mahara- 
shtra SC 40 (C N 13) 

Jai Lai v. Delhi Administration 

SC 16 fC N 6) 

Jang Bahadur Singh v. Baij Nath Tiwari 

SC 30 (C N 10) 

Jhanwarlal v. State of Raiasthan 

Raj 29 (C N 7) 

Joshi L. B. Dr. Vi Dr. T, B. Godbole 

SC 128 (C N 27) 

Jotish Chandra v. State of Bihar 
, I SC 7 (C N 3) 

Jwala Singh v. Laboo Ram Pat 28 (C N 10) 

Kalinga Tubes Ltd. v. Workmen 

SC 90 CG N 22\ 

■Rangiam Saflhdb SingR v. Chongafham 

Pishak Singh Manipur 13 (C N 6) 

Kanhu Charan Behera v. Jagabandhu 
Behera Orissa 7 (C N 5) 

Kerla Ankamma Devasthanam v. Mani- 
Konda Venkata Ratnama 

Andh Pra 13 (G N 7) 
Kesava Kurup Raghava Kurup v. Thomas 
Idicula Ker 21 {C N 6) 

Khundrakpam Yaima Singh v. 
Mayengbam Tomchou Singh 

Manipur 1 (C N 1) 

Kochar M. M. v. State 

Delhi 21 (C N 8) 

Kongkham Chandra Mani Singh v. 

Kongkham Sangai Singh 

Manipur 12 (C N 5) 

Krishna Pillai Raghavan Pillai v. Karthia- 
yani Amma Sarasamma Ker 26 (C N 8) 

Kulandaiswami Madurai v. Murgayya 
Madurar Mad 14 (C N 4) 

Kumaran K. C. v. Vallabhadas Vasanji 

Ker '9 (C N 3) 

Lajjaram v. Khubiram • Raj 9 (C N 2) 

Lajwanli v. Lai Chand 

SC 27 (C N 9) 

Lakhyaeswar Karmi v. Padmabati 

Karmi Orissa 10 (C N 6) 

Laxmidas Damodardas v. L. Chandrabhau 

Guj 23 (C N 5) 

Leitanthem Bidhu Singh v. Khangira- 

kpam Ibobi Singh Manipur 3 (C N 2) 

Loganathan v. Ponhuswami Naicker 

Mad 15 (C N -5) 

Loon Karan Seth v. Ivan E. John 

SC 73 (C N 20) 

Maganlal Chhotabhai v. Chandrakant 

SC 37 (G N 12) 

Mahommad Abdul Baqi Khan v. Rajas- 
than Board of Muslim Wakfs, Jaipur 

Raj 1 (C N 1) 

Manihar Singh v. Superintendent of 

Police Assam 1 (C N 1) 

Manmati v. Mohan ' Madh Pra 7 {G N 3) 

Maqbool Raza Ghaffar Hussain v. Joint 
Director of Consolidation, U. P. 

Lucknow All 26 (C N 4) (FB) 

Mastanaiah P. v. Delimitation Commis- 
sioner, New Delhi Andh Pra 1 (C N 1) 

Modi Co., V. Union of India SC 9 (C N 4) 

■ Municipal Council,' Jaipur v. Laxmi ' 

Narain Raj 16 (C N 4) 


K. I. R. 1969 JANUARY 

Municipal Council, Pandurna v. R. P. 

Dube Madh Prk 1 (C N 1) lri))| 

. Musharraf Ahmed v. Slate Delhi 12 (C N 5)| 
Muthyala Reddy v. State of Mysore 

Mys 1 (C N 1) 

Narayana Balthilaya v. Venkatesh Balthi- 
laya Mys 6 (C N J) 

Nasib Singh v. Bajo Ram 

J & K 9 (C N 4) P) 
Neelakanta Iyer v. Ramakrishna Iyer 

Ker 31 (C N 10) 

Ngangom Iboton Singh v. Union Terri- 
tory of Manipur Manipur 6 fC N 5) 

Ngounipu Kabui v. Lungbujei Kabui 

Manipur. 8 (C N 4) 

Niranjanlall Agarwalla v. Union of India 

SC 23 (C IS 8) 

Orient Paper Mills Ltd., v. Union of 
India SC 48 (C N 15) 

Pakula Majhi v. Subhadra Bhotruni 

Orissa 3 (C N 2) 

Paturi Veeranna v. Palhuri Seetham'ma 

Andb..Pr9„i 5„ I C-N. 8) 
Poonamalli Ramayya v. The . State of 
Andhra Pradesh Andh Pra 21 (C N 10) 

Prabhu Halwai v. Fulchand Khandelwal 

Pat 16 {C N 5) 

Pran Gopal Saha v. District Magistrate 
and Collection (Tribal Welfare Sec- 
tion), Agtala Tripura 10 (C N 3) 

Prasana Kumar v. Sureswari Orissa 12 (C N 7) 

Puttamadamma v. Puttppa Mys 20 (C N 6) 

Rajgopal Naidu V. v. Muthulakshmi 
Ammal Mad 5 (C N 2 

Rajgopal S. v. C. M. Armugam SC 101 (C N 23) 
Rajendra Mohan v. Nimai Chand 

Tripura 15 (C N S) 
Rajendra Prasad Oil Mills, Kanpur v. ' 

Smt. Chunni Devi All 1 (C N 1) 

Rama Shankar Singh v. Principal, Dar- 
bhanga Medical College Pat 11 (C N 4) 
Ram Chander v. State of Punjab , 

. ■ Punj 4 (C N 2) 
Ramchandra Govind v. State Bom 20 (C N 4) 
Ram Dass v. Chandu Lai J & K 12 (C N 5) 
Ramdayal v. Kishorilal Chaudhari 

Raj 24 (C N 6) 

Rameshwar Prasad v. Krishna Mohanath 
Raina Madh Pra 4 (C N 2) 

Ram Krishna v. Union of India 

Cal 18 (C N 5) 

Ramujagar Singh v. State of Bihar 
See SC 63 (C N 16) 

Rank Film Distributors of India Ltd., v. 

Registrar of Companies, West Bengal 

Cal 32 (C N 7) 
Rattan Lai v. State J & K 5 (C N 2) 

R. N. Oswal Hosiery and Mahabir Woollen 
Mills, Ludhiana v. Commissioner of In- 
come Tax, Punjab Punj 8 (C N 3} 

Sabuddin Sheikh v. J. S. Thakar 

Guj 1 (C N 1) (FB> 
Samanthapudi Surannamukhi v. Viru- 
pakshamma Andh Pra 23 (C N 12) 

Sanyasi Behera v. Onarasi Orissa 16 (C N O') 

Sawaraj Pal v. Janak Raj Punj 26 (C N 6) 

Sevnlilal v. State of Gujrat Guj 14 (G N 2) 

Shauli Devi v. Ramesh Chandra Roukar 

Pat 27 (C N 9) 

Sheikh Abdul Rehman v. Jagal Ram 
Aryan J & K 16 (C N 6) 

Shiv- Singh v. State Transport Appellate 
Tribunal All 14 (C N 3) 

■Shrec Nursing Timber Works v. Amala 

Bala . Cal 12 (C N 4) 


NOMINAL TABLE, A, 

Shrii Laxmi Cotton Traders Pvt. Ltd., v. 

, Slate of Harj-ana Punj 12 (C N 4) 

Shj'ama Gharan v. Commissioner, Rohel- 
khand Division All 11 (C N 2) 

Sivapada Senapati v. State Cal 28 (C N 6) 

Sivhamurthy Swami v. Agodi Soriganno 

Mys 12 (C N 4) 

Springdales School, New Delhi v. Sati 
Tahilramani, New Delhi Delhi 7 (C N 4) 
Sribalsa ?ilisra v. Slate of Orissa 

Orissa 13 {C N 8) 

Slate of Andhra Pradesh v. Digyadar- 

san Andh Pra 9 (C N 5) 

Stale of Bihar v. Daulat Kumari 

Pal 25 (C N 8) 

State of Bihar v. Kapil Singh SC 63 (C N 16) 
State of Jammu and Kashmir v. Lucky 

Glass Works , Cal 11 (C N 3) 

Stale of Kerala v. Mahadeva Iyer Vehkita 
Subramania I^’cr Ker 8 (C N 2) 

State of Mysore v. A. G. Ramaswami 

Mys 22 (C N 7) 

Stale of Punjab v. Bhai Ardaman Singh 

SC 13 fC N 5) 

Subbash Chander v. Bodh Raj 

J and K 8 (C N 3) 
Subramaniam C. v. Speaker of the Mad- 
ras, Legislative Assembly 

.Mad 10 (C N 3) (FB) 
Sudesh Kumar v. Mool Chand Raj 22 (C N 5) 
Sudhir Chandra v. Wealth-tax Officer, 

Calcutta SC 59 (C N 17) 

.Sudhir Chandra Deb Nath v, State-Union 
Territory of Tripura Tripura 7 (C N 2) 

Sunder Parmanand v. Caltex (India) Ltd., 

Bom 24 (C N 5) 

Suraj • Kumari Smt. v. Stale of Bihar 

Pat 30 (C N II) 
Surli M. Dr. v. Slate of Gujrat SC 63 (C N 18) 
Sj'cd Habib Hussain v. Kamal Chand 

Raj 31 (C N 8) 

Tapesh Chandra v. United Bank of 
India, Ltd. Assam 10 (C N 4) 


I. R. 1969 JANUARY 

k. 

Tehil Singh v. Superintending Canal Offi-X 
cer, Ferozepur Punj 1 (C X, 

Thampi D. S. v. Charles D’Cruz John \ 

D'Cruz Ker 19 (C N 5) 

Thomas v. Hotz Hotels Ltd. Delhi 3 (C N 2) 
Triloki Nath v. State of Jammu and 
Kashmir SC 1 (C N 1) 

Uma Dull v. R. K, Sardana Delhi 6 (C N 3) 
Union of India v. M/s. Khas Karanpura 
Colliery- Co., Ltd. SC 125 {C N 26) 

Union of India v. Partap Singh 
See SC 33 (C N II) 

Union of India v. Ramakrishna Ramnath 

Bom 7 (C N 2) 

Union of India v. Sugrabai Bom 13 (C N 3) 
Union Territory of Tripura v. Madhusudan 
Guna • • Tripura 1 (C N 1) 

United Industries v. Dalwadi and Co., 

: Guj 18 (C N 3) 

Utteres%vari Rice Mill, -^erhampur v. 

Sales Tax Officer, Intelligence Wing , 

Vigilance, Berhampur Orissa 1 (C N 1) 

Vadera B. S. v. Union of India 

SC 118 fC N 25) 
Vasantha G. v, State of Nagaland 

.^ssam 3 (C N 2) 

Veeraswami klandiri v. K. Manicka 

Mudaliar Mad 27 (C N 7) 

Venkata Salyanrayana v. Subbarao 

Andh Pra 29 (C N 14) 
Venugopalaswamy Temple, Tenali v. 

Kakumarrcc Anjaneyulu Andh Pra 18 (C N 9) 
Venugopalaswami Varu Temple v. 

V. Visweswara Prasad Andh Pra 24 (C N 13) 
Vidya Datta v, Jagmandar Das All 31 (C N 5) 
Workmen of Dalmia Cement (Bharat) 

Ltd. v. Slate of Madras Mad 21 (C N 6) 

Yaduray Bansi v. Sunderbai Guj 21 (C N 4) 

Yousuf Begam v. Stale of Andhra Pra- 
desh Andh Pra 10 (C N 6} 

Zilla Parishad, Muzaffamagar v. Jugal 
Kishore Ram Swarup All 40 (C N 7) (FB) 


SUBJECT INDEX 


ANDHRA PRADESH GRAM PANCHAYAT ACT 
(2 of 1964) 

See under Panchayats. 

ANDHRA TENANCY ACT (18 of 1936) 

See under Tenancy Laws. 

ARBITRATION ACT (10 of 1940) 

■ Ss. 32, 34 — Suit for complete partition of 

Hindu joint family. — Existence of arbitration 
agreement between coparceners in respect of 
part of the property • — Suit neither barred nor 
can be stayed Madh Pra 7 A (C N 3) 

• S. 32 — Suit filed for partition and sepa- 

rate possession of joint family property — Mere 
mention of arbitration agreement and award in 
plaint does not bar the suit — Burden is on 
defendant to plead necessary facts in support of 
the bar set up by them 

Madh Pra 7 B (C N 3) 
7"! — complete partition of 
Hindu joint family — Existence of arbitration 
agreement between coparceners respecting pari 
of, properly — Suit neither barred nor can be 
stayed — See Arbitration Act (10 of 1940), Scc- 
Hon 32 Madh Pra 7 A (C N 3) 

■ p- .31. — Waiver — Plea that the Court has 

no .jurisdiction in the matter should be taken 
before the written statement is filed — Such a 
plea taken in the written statement will be of 
no effect Pat 8 B (C N 3) 


ASSAM AND NAGALAND HIGH COURT CIVIL 
RLTLES ANT) ORDERS (1967) 

See under High Court Rules and Orders. 

ASSAM POLICE .AIANUAL 

Part III, R. 66 — Disciplinary enquiry — 

Power to frame charge — Delegation — See 
Constitution of India, Art. 311 (2) 

Assam 1 A (C N 1) 
BENGAL FINANCE (SALES TAX) ACT (6 of 
1941) 

See under Sales Tax. 

BIHAR BUILDINGS (LEASE, RENT AND EVIC- 
TION) CONTROL ACT (3 of 1947) 

See under Houses and Rents. 

BIHAR LAND REFORMS ACT (30 of 1950) 

See under Tenancy Laws. 

BIHAR SUGAR FACTORIES CONTROL ACT (7 
of 1937) 

— — Ss. 18 (2) and 19 (2) • — Bihar Sugar Fac- 
tories Control Rules, 1938, R. 42-A — Act and 
rules framed thereunder void after coming into 
force of Essential Commodities Act ■ — Civil 
Court has jurisdiction to try suits touching a 
contract in the form prescribed under the Act, 
AIR 1939 Pat 398 and AIR 1959 Pat 403, Not 
foil. — (Civil P. C. (1908), S. 9) — (Essential 
Commodities Act (1955), S. 16 (1) (b) ) — (Con- 
stitution of India, Arts. 254 (2), 372 and 366 
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SUBJECT INDEX, y- 

BIHAR SUGAR FACTORIES CONTROL ACT 
' (contd.) 

(101 and Entry 33 of List III of Schedule 7) 

Pat 8 A (C N 3) 

• S. 19 (2) — Act and Rules framed under 

are void after coming into force of Essential 
Commodities Act, 1955 — See Bihar Sugar Fac- 
tories Control Act (7 of 19371, S. 18 (2) 

Pat 8 A (C N 3) 

BIHAR SUGAR FACTORIES CONTROL RULES 
(1938) 

■ R. 42-A — Rules are void after coming into 

force of Essential Commodities ‘ Act 1955 — See 
Bihar Sugar Factories Control Act (7 of 1937), 
S. 18 (2) Pat 8 A (C N 3) 

BOMBAY GENERAL CLAUSES ACT (1 of 1904) 

■ S. 15 — Boihbay Police Act (22 of 1951)', 

S. 56 — Power under Section 56 conferred on 
Sub-Divisional Magistrate by virtue of his office 
^ It does not cease to be a special conferment 
of power. AIR 1943 Sind 107, Diss. from 

Gui 1A_ (C N 1) (FB) 

S.. IS — ^ E-K.tjtes.&lcsn. 'specially' la Section 56 

of Bombay Act 22 of 1951 — Construction — ^ 
See Bombay Police Act (22 of 1951), S. 56 

Gui 1 B (C N 1) (FB) 

■ S. 16 — Expression ‘specially’ in Section 56 

of Bombay Act 22 of 1951 — Construction of 
See Bombay Police Act (22 of 1951), S. 56 

Gui 1 B (C N 1) (FB) 

• S. 18 — Expression ‘specially’ in Section 56 

of Bombay Act 22 of 1951 • — Construction of ~ 
See Bombay Police Act (22 of 1951), S. 56 . 

Gui 1 B (C N 1) (FB) 
BOMBAY POLICE ACT (22 of 1951) 

— S. 56 — Power under, conferred on Sub- 
Divisional Magistrate by virtue of his office — 
Does not cease to be a special conferment of 
power — See Bombay General Clauses Act (1 of 
1904), S. 15 Gui 1 A (C N 1) (FB) 

S. 56 — Expression "specially" as used in 

section — Construction — Special conferment 
of power and general conferment of power — 
Distinction explained — In regard to Sub-Divi- 
sional Magistrate, power under Section 56 must 
be conferred upon that officer either by his 
name or by his office — Notification conferring 
general power held did not satisfy requirement 
of Section 56 — (Bombay General Clauses Ac) 
(1 of 1904), Ss. 15, 16, 18) — (Civil P. C. (1908), 
Pre. — Interpretation of Statutes — Statutes 
conferring power) Gu) 1 B (C N 1) (FB) 

BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 1947) 
See under Houses and Rents. 

BOMBAY SHOPS AND ESTABLISHMENTS ACT 
(79 of 1948) 

- See under Shops and Establishments. 

CENTRAL CIVIL SERVICES (TEMPORART 
SERVICE) RULES (1949) 

See under Cml Sendees. 

CENTRAL EXCISES AND SALT ACT (1 of 
(1944) 

■ S. 35 and First Sch., Item 17 (3) and (4) 

— Collector while hearing appeal acts quasi 
judicially — Directions issued by Central Board 
of Revenue which are not under Rule 238, can- 
not be binding on him for purposes of deciding 
the appeal — Determination whether ‘M. G. 
Poster paper’ was ‘packing and wrapping paper’ 
chargeable under Item 17 (4) or ‘‘Printing 
paper” chargeable under Item 17 (3) of First 
Schedule — Direction of Board, held, could not 
he binding on the Collector 


L R. ‘1969 .JANUARY 

CENTRAL EXCISES AND SALT ACT (conto.) 

• First Sch., Item 17 (3) and (4) — Collector 

while hearing appeal acts quasi judicially — 
Directions issued by Central Board of Revenue 
which ■ are not under Rule 233, cannot be bind- 
ing on him for purposes of deciding the appeal 
>— Determination whether ‘M. G. Poster paper' 
was ‘packing and wrapping paper’ chargeabh 
under Item 17 (4) or "printing paper’’ charge- 
able under Item 17 (3) of ' First Schedule — 
Direction of Board, held, could not be binding 
on the Collector — See Central Excises and Salt 
Act (1944), S. 35 SC 48 (G N 15) 

C, P. AND BERAR MUNICIPALITIES ACT (2 
of 1922) 

See under Municipalities. 

CENTRAL SALES TAX ACT (74 of 1956) 

See under Sales Tax. 

CHHOTA NAGPUR TENANCY ACT (6 of 1908) 
See under Tenancy Laws. 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre. — Interpretation of Statutes — Meaning 

of words — Preventive Detention Act ' (1950), 
S. 13 (2) SC 43 B (C N 14) 

• Pre. — Interpretation of Statutes , — State- 

ment of objects and reasons and parliamentary 
debates can be looked into for ascertaining the 
intention of legislature,; the / inischief which the 
statute was enacted to suppress and the pre- 
vailing conditions when it was enacted 

, . , All 43 A' (C N 7) 

Pre. — Interpretation of Statutes — Mean- 
ing of words — Words take their colour and con- 
tents from their context which include other 
enacting, provision, the preamble, the existing 
law and the mischief which the Act was 
designed to remove — See Tenancy Laws — U. 
P. Government Estates Thekedari Abolition Act 
(1958) (1 of 1959) S. 3 , All 43 B (C N 8) 

Pre. — T Interpretation of Statutes — Proviso 

■ — Positive independent provision 

All 43 C (C N 8) 
Pre. — Interpretation of Statutes — Codi- 
fication of law — Object of codification — See 
Hindu Adoptions and Maintenance Act (1956), 
Preamble Andh’ Pra 15 A (C N 8). 

• Pre. — ■ Directory or mandatory provisions 

— Directory provision does not give discretion 

— See Criminal P. C. (1898), S. 165 (1) 

Delhi 26 A (C N 9) 

■ Pre. — Interpretation of Statutes — Direc- 

tory or mandatory provisions — Use of word 
"shall’’ — See Criminal P. C. (1898), S. 165 (5) 

Delhi 26 C (C N 9) 
— ^ — Pre. — Interpretation of Statutes — Re- 
trospective operation — Statute affecting vested 
right — Express language fairly capable of 
either interpretation — Prospective operation 
should be given Goa 6 C (C N 2) 

Pre- — Interpretation of Statutes — That 

construction of word has to be adopted which 
harmonises with the context and promotes the 
policy -and the object which the Legislature had 
in view Goa 6 D , (C N 2) 

Pre. — Interpretation, of Statutes — ' 

Statutes conferring power — • See Bombay Police 
Act (22 of 1951), S. 56 

Guj 1 B (C N 1) (FB) 
— Pre. _ — Interpretation of Statutes — Internal 
aid — Aid of sub-section — Rule of construc- 
tion Guj 1 C (C N 1) (FB) 

— yPfC-^ and S. 9 — Provision regarding bar of 
jurisdiction — Rule as do — (Interpretation of 
Statutes — Bar of jurisdiction) 

J and K 9 B (C N 4) 


SC 48 (C N 15) 
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• Pre. — Repealing provision — Presximption 

as to — (Evidence Act (1872), S. 114) — (Gene- 
ral Clauses Act (1897), S. 6) 

J and K 9 C (C N 4) 

Pre. — Precedents — Obiter dicta — Binding 

nature — Obiter dicta of Supreme Court are 
binding on High Courts — (Constitution of 
India, Art. 141) J and K 16 C (C N 6) 

■ Pre. — . Interpretation of Statutes — Deem- 

ing provisions — . Inclusive definition, scope of 

— See Tenancy Laws — Kerala Land Reforms 
Act, 1963 (1 of 1964), S. 31 

Ker 11 (C N 4) (FB) 

' — —Pre. — Precedents — Interpretation — Has 
to be read as whole — (Precedents) — (Civil 
P. C. (1908), O. 20, R. 4) 

Mad IB (C.N 1) (FB) 

S. 2 (7-B) — Applicability of Section 80 to 

Jammu and Kashmir — Jammu and Kashmir is 
now a State — Notice imder Section 80 neces- 
sary where a suit against it can be maintained 
in a place where Code applies — See Civil P. 
C. (1908), S. .80 (c) Cal 11 (C N 3) 

■ S. 7 — Rent Controller under Delhi Rent 

Control Act — Not conferred with all the 
powers of Civil Court under Civil Procedure 
Code — See Civil P. C. (1908), O. 23, R. 3 

■ ; Delhi 7 (C N 4) 

^ S. 9 — Exclusion of jurisdiction of Civil 

Court — Case law summarised — Held on facts 
and circumstances of case that suit in question 
for declaration that provisions of law relating 
to assessment were ultra vires and for refund 
of tax illegally collected was not barred by Sec- 
tion 17 of M. B. Sales Tax Act (30 of ‘1950): 
First Appeals Nos. 68, 69, 71 and 70 of 1961, 
respectively D/- 5-1-1965 (M. P.), Reversed 

SC 78 fC N 21) 
— -S. 9 — Bar of jurisdiction of Civil Courts 
' — Not to be readily inferred — See Motor Vehi- 
cles Act (1939), S. 110-F Delhi 3 (G N 2) 

S, 9 — Jurisdiction cannot be conferred by 

acquiescence, where there is no initial juris- 
diction _ — This is so even in regard to Tribunal 

— Distinction in this respect in cases of inferioi 
and superior Courts, pointed out — Reference 
of industrial dispute by Government which is 
not appropriate Government — Award is prima 
facie without jurisdiction even when no objec- 
tion is taken to its jurisdiction — Industrial 
Disputes Act (1947), Ss. 10, 15 

„ ^ . Goa 16 B (C N 3) 

“ 7 — S. 9 — Industrial Tribunal can decide whe- 
ther dispute relates to major port or whether 
the reference is by appropiate Government — 
No Tribunal can confer jurisdiction upon itself 
by misconstruing a section — See Industrial 
Disputes Act (1947), S. 10 


5 „ Goa 16 C (C N 3) 

’ 9 — Dispossession of tenant by landlord 

Remedies for tenant — Civil suit maintain- 

Am f — J- K. Tenancy 
Act (2 of 1923) (as amended by Act 12 of 1955), 

• a n • J and K 9 A (C N 41 (FB) 
ProvUinn Tc , jurisdiction of Civil Court — 

cKrrc”)iV,“p™ui?'''' 

o Q ^ J & K 9 B (C N 4) (FB) 

19481 9 ~r Estates Abolition Act (26 of 

i-w-r — Jurisdiction of civil Court to 

nS 1' 'i'" '» “J r.vot»ari land g 

and mS feTb, '■seSg's"™”™' 


c q n- ^ , ^jud 14 (C N 4) 

suite Court has jurisdiction to try 

Sr tl^e^R^h r iu the form prescribed 

er the Bihar Sugar Factories Control Act 1937 
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— See Bihar Sugar Factories Control aci., 

1937), Section 18 (2) Pat 8 A (C 'lx, 

S. 11 -r Assessment of unregistered firm 

Dissolution — Appeal — Decision in appeal filecT 
by one partners will not be binding as res judicata 
on others — See Income-tax Act (1922), Sec- 
tion 30 Cal 4 D (C N 2) 

S. 11, Expl. 6 — Identity of parties — Suit 

in which one person is authorised to represent 
others — Such others are parties to litigation — ■ 
Decision is binding on all whom such person 
represented in the suit in a subsequent suit, unless 
former decision can be shown as vitiated under 
Section 44, Evidence Act — If however they were 
not in truth represented then fraud or collusion 
need not be proved — How far bona fide of 
former litigation can be presumed 

Ker 26 A (C N 8) 

:S. 11 — Section 31, Travancore Nayar Act 

does not say who can obtain a decree against 
a tarwad — Section 31 concerned with decrees 
binding on Tarwad — If and when such decree 
would operate as res judicata — See Travancore 
Naj-ar .\ct (2 of 1100 ME) Section 31 

Ker 26 B (C N 8) 

S. 11 — Res judicata — Trial Court and ap- 
pellate Court having concurrent jurisdiction to 
extend time — Adverse order passed by appellate 
Court — Trial Court cannot extend time 

Orissa 7 A (C N 5) 

S. 11 — Suit under — Judgment debtors are 

not necessary parties but made parties — Effect 

— See Civil ’ P. C. (1908), Order 21, Rule 63 

> Orissa 16 B (C N 9) 

S. 11 — Principle of res judicata — Applic- 
ability — Applies also between two stages of 
same litigation — Decision in earlier stage must 
be final Pat 16 A (C N 5) 

Ss. 11, 47, O. 21, Rr. 22, 64 — Principles 

of constructive res judicata — Execution of mort- 
gage decree — Property sought to be sold — ' 
Objections taken by judgment debtor in 1958 
rejected by executing Court — Appeal and second 
appeal therefrom also dismissed — Fresh objec- 
tion in 1960 — Plea of non-saleability of home- 
stead land — Plea not taken in 1958 — Plea 
held barred by principles of constructive res judi- 
cata — Objection not taken on service of notice 
under Order 21, Rule 22, cannot be subsequently 
raised Pat 21 (C N 6) 

Ss. 13, 45 — Ex parte, decree passed by 

Court at Agra against, resident of Junagadh terrb 
tory — Decree is nullity — Decree transferred to 
Junagadh Court in 1958 — Decree not executable 

— AIR 1951 Bom 125 (FB) and AIR 1951 Bom 

190, Held, impliedly overruled by AIR 1962 SC 
1737 Guj 23 (C N 5) 

• S. 36 — Not intended to apply to temporary 

injunctions — See Civil P. C. (1908), Order 39, 
Rule 1 Guj 28 (C N 6) 

S. 45 — Judgment in personam pronounced 

in absentum by foreign Court against person not 
submitting to its jurisdiction — Is a nullity — 

See Civil P. C. (1908), Section 13 

Guj 23 (C N 5) 

• S. 47 — Principles of constructive res judicata 

— • Applicability to e.xecution proceedings — See 
Civil P. C. (1908), Section 11 

Pat 21 (C N 6) 

S. 60 (e) — Right to sue for contribution of 

an insolvent — Not a right or property within 
this section, exempting it from being vested in the 
official liquidator — See Provincial Insolvency 
Act (1920), Section 28 (5) 

Andh Pra 23 (C N 12) 
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Ss. 80 (c) and 2 (7-B) — AppHcabilitv of 

the Section — Jammu and Kashmir is now a 
State — Notice under Section 80 is necessary 
before a suit can be maintained against it at .a 
place where the Code applies Cal 11 (G N 3) 
— ^S. 94 — Injunction under — Breach thereof 
is punishable under Order 39, Rule 2 (3) — See 
Civil P. C. (1908), Order 39, Rule 1 

Guj 28 {C N 6) 
S. 96 — Appeal against order under Sec- 
tion 19, Hindu Marriage Act, to Single Judge — 
Letters Patent appeal under Clause 10 not barred 
■ — See Hindu Marriage Act (1955), Section 28 

Punj 25 A (C N 51 

S. 100 — Negligence on the part of guardian 

in concluding suit — Question of law ■ 

Mys 8 B (C N 3) 

Ss. 100-101 — Concurrent findings of fact — 

No interference . Ker 9 A (C N 3) 

Ss. 100-101, Order 6, Rule 17 — Suit for 

redemption and possession of mortgaged property 
— Amendment seeking to convert it into one for 
possession on basis of title — Cannot be allow- 
ed in second appeal Ker 19 (C N 5) 

Ss. 100-101 — Easements Act (1882), Sec- 
tion 56 — Question whether certain licence is 
transferable — Not a pure question of law — ■ 
Cannot be permitted to be raised for the first 
time in second appeal Ker 23 A (C N. 7) 

Ss. 100;101 — Proof of representative title 

■ — Absence of — Effect — See Succession Act 
(1925), Section 214 Pat 24 (C, N 7) 

Ss. 100 and 101 — New plea — New plea 

purely of fact cannot be allowe^. to be raised 
for the first time in second appeal — Question 
whether a document was executed by the execu* 
tanls thereto — Genuineness not challenged in 
trial Court as well as first appellate Court — 
Question cannot allowed to be raised for the first 
lime in second appeal Raj 11 A (C N 3) 

S. 104, O. 41, Rr. 14, 21, O.' 27, Rr. 4, 5 — 

Service of notice on Government Pleader is valid 
service of notice on State Government — State 
Government not putting appearance — Case trans- 
ferred — Omission to give notice of transfer — ■ 
Held, not a sufficient cause for non-appearance 
— Application under Order 41, Rule 21 — Dis- 
missal — Exercise of discretion, not perverse ■ — ■ 
Order not interfered with in appeal 

Pat 25 (C N 8) 

■ S. 105 (2) — Scope and effect of — High 

Court remanding case for decision of question of 
maintainability of claim for eviction — Lower 
Court passing decree for eviction — Second ap- 
peal before another .Bench against decree — • 
Bench held competent to decide .maintainability 
of claim for eviction — Section 105 (2) held no 
bar Pat 16 B (C N 5) 

• S. 107 — Power of attorney in favour of 

Bank to execute decree — Execution by Bank — 
Objections to maintainability of application by 
Bank and to jurisdiction of Court — Objections 
cntcrtainable at appellate stage having been based 
on legal grounds; AIR 1964 All 441, Reversed — 
Power of attorney, whether revocable — Nature 
of assignment — Power of Bank to execute — See 
Contract Act (1872), Section 202 

SC 73 (0 N 20) 

S. 107 (d), O. 41, R. 27 — Additional evi- 
dence when may be admitted in appeal — Failure 
to adduce evidence in Court of first instance — 
No satisfactory’ explanation therefor — Cannot be 
admitted as additional evidence in appeal 

Mys 6 B (C N 2) 
— S. 112 — Industrial Disputes Act (1947), Sec- 
tion 25-FFF — Closure of undertaking — Closure 
cannot be limited or restricted only to financial, 
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economic, or . other considerations of , like nature 

— Essence of matter is factum of closure by 
whatever, reasons motivated — Question regard- 
ing closure of undertaking not considered by 
Tribunal in a proper manner — See Industrial 
Disputes Act (1947), Section 25-FFF 

SC 90 A (C N 22) 

S. 115, Order 20, Rules 12, 17 . — Exercise of 

jurisdiction illegally or with material irregularity 

— Suit by landlord against tenant for possessioa, 
arrears of rent and mesne profits — In decree 
passed in such suit, Court giving direction that 
landlord do render account of overpayments 
made to him — Court acts illegally, and with 
material irregularity — High Court has full power 
to revise this decree under Section 115 and give 
such dircctibh in the matter as it thinks fit 

SC 37 A (C N 12) 

S. 115, O. 37, R. 3 — Order granting leave 

to defend subject to condition . of depositing cer- 
tain sum as security towards plaintiff’s claim — ■ 
Order cannot be interfered with in revision 

Guj 18 C (C N 3) 

S. 115, O. 21, R. 66 — , Finding of fact — 

Finding as to service of notice to judgment- 
debtor — Finding is . binding in revision 

. Mad 5 C (C N 2) 

■ S. 115, O. 33, R. 2 — Court not following 

provisions of O. 33, R. 2 — ^ Court passed is 
revisable ' — 1958 (2) Mad LJ 93, Dissented 

Orissa 10 A (C N. 6) 

■ S. 115 (c) • — Lower Court exercising juris- 

diction illegally and with material irregularity 
— . Statement of plaintiff excluded from evidence 
on ground that it was recorded after the record 
of evidence of witness — Exclusion wrong and 
thus committing error of procedure — Case 
held fell within ambit of sub-clause (c) and tho 
judgment of lower court was liable to be inter- 
fered with Raj 9 B (C N 2) 

S. 122 — There is no inconsistency between 

Section 122 and Art. 227 of the Constitution — 
See Constitution of India, Art. 227, Proviso 

Guj 18 A (C N 3) 

• Ss. 144, 151 — Abuse of process of Court 

— Restitution — Court has inherent power to 
grant — (Maxim — Actus Curiae Neminem 
Gravabit) J & K 8 (C N 3) 

■ S. 144 — Suit for recovery of properly on 

deposit of certain amount — Amount deposited 
not w’ithdrawn by defendant — Suit decreed — - 
Decree executed pending appeal — Decree re- 
versed' in appeal — Application by defendant 
under Section 144 for possession and mesne 
profits — Plaintiff claiming that he should bo 
given credit Tor interest on deposit in assessing 
his liability for mesne profits — Held, claim 
was not tenable. AIR 1954 All 119, Dissent- 
from; 1966 Ker LJ 844, Overruled 

Ker 31 (C N 10) 

Ss. 145, 510-A, 539, 539-A and 539-AA — 

Oaths Act (1873), S. 4 — In order that affidavit 
should be valid evidence in proceeding under 
Section 145, it may be sworn before any- Magis- 
trate w'ho is otherwise competent to adminis- 
ter oaths under Section 4 of Oaths Act and re- 
ceive evidence — Words ‘having authority to 
receive evidence' in Section 4 cannot be res- 
tricted to authority of Court to receive evidence 
in any' particular case to which evidence relates 
but can be extended to receive evidence in any 
case Manipur 3 (C N 2) 

■ S. 140 — Pow-er of attorney in favour 

of Bank to execute decree — Execution by 
Bank — Objections to maintainability of applica- 
tion by Bank and to jurisdiction of Court — • 
Objections entcrlainable at appellate stage hav* 


t 
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: ing been based on legal grounds; AIR 1964 All 
! 441, Reversed — Power of attorney, whether 
; revocable — Nature of assignment •— Power of 
Bank to execute — See Contract Act (1872), 
S. 202 SC 73 (C N 20) 

Ss. 148 and 152 and O. 20, R. 3 — Deposit 

« 3 f purchase money — Time specified by decree 
— Extension of time — Principles 

Orissa 7 B (C N 5) 

• S. 151 — Abuse of judicial process — Pro- 

ceedings on application of litigating party — 
Inherent powers cannot be invoked — See Con- 
tempt of Courts Act (1952), S. 3 

Delhi 6 (C N 3) 

S. 151 — Abuse of process of Court — 

Restitution — Court has inherent power to grant 
' — See Civil P. C. (1908), S. 144 
^ J and K 8 (C N 3) 

: S. 152 — Deposit of purchase money — 

- Time fixed by decree — Extension of — Princi- 
ples — See Civil P. C. (1908), S. 148 
, Orissa 7 B (C N 5) 

‘ 0. 1, R. 10 — Right of insolvent to sue for 

contribution — Vests in the Official liquidator 
■ — Insolvent is incompetent to bring a suit on 
such right ; — Consequently question of adding 
the official liquidator as party does not arise — • 
See Pro%'incial Insolvency Act (1920), S. 28 (5) 

Andh Pra 23 (C N 12) 


' O. 1, R. 10 — Misdescription of parties — 

Sales tax case against Chief Commissioner of 
Delhi — After formation of Delhi State Lt. Gov- 
ernor taking place of Chief Commissioner during 
pendency of proceedings — Omission to move 
the Court for amendment so as to have the Lt. 
Governor substituted in place of Chief Commis- 
sioner — Held, indicative of want of care and 
> attention Delhi 1 B (C N I) 


■ O. 1, R. 10 — Suit under — Judgment 

debtors are not necessary parties but made yPar- 
Ues — Effect — See Civil P. C. (1908), O. 21, 
R. 63 Orissa 16 B (C N 9) 


• O. 6, R. 2 — Pleadings — Pleadings on 

certain point vague but all facts necessary for 
determination of point were before court — ■ 
Point was fully argued before High Court 
without any objection and was also decided by 
High Court — Objection cannot be taken to 
consideration of point in appeal by Supreme 
Court — See Constitution of India, Art. 133 

SC 125 C (C N 26) 

• O. 6, R. 2 — Plea of right of privacy — 

Use of word “bapardgi” in plaint is sufficient 
to _ sustain it — Where well-known custom 
exists, it is not necessary to set up 
existence of customary right in any great detail 
or with particular emphasis 

Raj 31 A (C N 8) 
’ 0. _ 6, R. 17 — Suit for redemption and 

possession of mortgaged property ■ — Amend- 
ment seeking to convert it into one for posses- 
sion on basis of title — Cannot be allowed in 
second appeal — See Civil P. C. (1908), Ss. 100, 

Ker 19 (C N 5) 


■ "O- 9, R. 13 — Application to set aside es 

review under Art. 182 
to), Limitation Act 1908 — It does not there- 
tore give a fresh start of limitation ■— See Limi- 
tation Act (1908), Art. 182 (3) 

Tripura 15 A (C N 5) 


O. 18, R. 2 (4) — (Rajasthan) — Statement 
Dt witness recorded before that of plaintiff —i 
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Presumption of permission of Court to dv 

— When arises Raj 9 A (C 

O. 20, R. 3 — Alteration of decree — Time' 

specified by decree for deposit of purchase 
money — Extension of time — Principles — « 
See Civil P. C. (1908), S. 148 

Orissa 7 B (C N 5) 

- — 0. 20, R. 4 — Interpretation of. judgment — * 
Judgment has to be read as a whole — See 
Civil Procedure Code (5 of 1908), P,re. 

Mad 1 B (C N 1) (FB) 

• O. 20, R. 12 — Exercise of jurisdiction 

illegally or with material irregularity — Suit bv 
landlord against tenant for possession, arrears 
of rent and mesne profits — In decree passed 
in such suit. Court giving direction that land- 

lord do render account of over-payonents made 
to him — Court acts illegally and with mate- 

rial irregularity — High Court has full power 
to revise this decree under Section 115 and 

give such direction in the matter as it thinks 
tit — Sec Civil P. C. (1908), S. 115 

SC 37 A fC N 12) 

O. 20, R. 17 Exercise of jurisdiction 

illegally or with material irregularity — Suit by 
landlord against tenant for possession, arrears 
of rent and mesne profits — In decree passed 
in such suit, Court giving direction that land- 

lord do render account of over-payments made 
to him — Court acts illegally and with mate- 

rial irregularity — High Court has full power 
to revise this decree under Section 115 and 

give such direction in the matter as it thinks 
fit — See Civil P. C. (1908), S. 115 

SC 37 A (C N 12) 

O. 20, R. 18 (2) — Transfer made after 

preliminary decree — Such transfer should not 
be ignored at the time of allotment 

Pat 7 (C N 2) 

O. 21, R. 1 (2) — Decree awarding interest 

on decretal amount until payment — Deposit of 
decretal amount in Court without notice to 
decree-holder — Interest does not cease to run 
from date of deposit. AIR 1939 Nag 191, Dis- 
sented from Ker 8 (C N 2) 

• O. 21, R. 10 — Execution petition filed 

within three years of decree — Execution peti- 
tion is step in aid of execution and sayes limi- 
tation — Limitation Act (1908), Art. 182 

Manipur 1 B (C N 1) 

O. 21, R. 16 — Power of attorney in favour 

of Bank to execute decree — Execution by 
Bank — Objections to maintainability of applica- 
tion by Bank and to jurisdiction of Court — 
Objections entertainable at appellate stage hav- 
ing been based on legal grounds: AIR 1964 .411 
441, Reversed — Power of attorney, whether re- 
vocable — Nature of assignment — Power of 
Bank to execute — See Contract Act (1872), Sec- 
tion 202 SC 73 (C N 20) 

■ O. 21, R. 32 — Not intended to apply to 

temporary injunctions — See Civil P. C. (1908), 
O. 39, R. 1 Guj 28 (C N 6) 

• O. 21, R. 35 — Decree giving option to 

decree-holder for possession of land with or 
without improvements made by judgment-debtor 

— Decree-holder electing to possession without 

improvements — Executing Court cannot go 
behind decree and has to get the improvements 
removed Manipur 1 A (C N 1) 

O. 21, R. 58 — Sale of disputed property by 

A, B and C in favour of D — E attached pro- 
perty in execution of his decree against A, B 
and C — D’s objection under O. 21, R. 58 dis- 
missed — D’s suit under O. 21, R. 63 a.- well 
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_s for de'claration of his title - — Sale by A, B, 
C in favour of F — E was also party in D’s 
suit hut his name was expunged as E's claim 
was satisfied — D's suit was decreed — Suit 
filed by F decreed against A, B and C but dis- 
missed’ against D — In execution of money 
decree 'F attaching disputed property — A, B 
and C not . having any subsisting interest in 
property — Objection by D under O. 21, R. 5tf 
■ — D's objection must succeed — See Civil P. C. 
(1908), O.’ 21, R. 63 Orissa 16 A (C N 9) 

O. 21, Rr. 63, 58 — Sale of disputed .pro-. 

perty by A, B and G in favour of D — E 
attached property in execution of his decree 
against A, B and C — D’s objection under O. 21, 
R. 58 dismissed — . D’s suit under O. 21, R. 63 
as well as for declaration of his title — Sale 
by A, B, C in favour of F — E was also party 
in D’s suit but his name was expugned as E's 
claim was satisfied — D’s suit was decreed 
Suit filed by F decreed against A, B and C but 
dismissed against D — In execution of money 
decree F attaching disputed property — A, B 
and C not having any subsisting interest in 
property — Objection by D under O. 21, R. 58 

— D's objection must succeed 

Orissa 16 A (C N 9) 

• O. 21, R. 63; O. 1, R. 10, S. 11 — Suit under 

— Judgment-debtors are not necessary parties 
but made parties — Effect 

Orissa 16 B (C N 9) 

• O, 21, R. 64 — Execution of mortgage decree 

• — Objections taken by J. D. in 1958 rejected by 
executing .Court — Appeal and second appeal 
therefrom also dismissed — Fresh objections in 
1960 — Plea of non-saleability of homestead 
land — Plea not taken in 1958 — Plea held 
barred by principles of constructive res judicata 

— See Civil P. C. (1908), S. 11 

Pat 21- (C N 6) 

■ 0. 21, Rr. 66 (as amended in Madras) and 

69 — Judgment debtor not personally serx'ed 
with notice of sale proclamation nor given oppor- 
tunity _ to substantiate inadequacy of -v'alue — 
Value given by decree-holder misleading — Held, 
considerable prejudice was caused to judgment- 
debtor and also was to be set aside 

Mad 5 B (C N 2) 

^O. 21, R. 66 — Finding as to service of 

notice to J. D. — Is finding of fact — Bind- 
ing in revision — See Civil P. C. (1908), Sec- 
tion 115 ■ Mad 5 C (C N 2) 

O'. 21, R. 66 (as amended in Madras) — 

“ Service of notice to judgment-debtor in sus- 
picious circumstances and not beyond reason- 
able doubt' — Judgment-debtor cannot be pre- 

sumed to have, at particular point of time, all 
information about' defective proclamation of sale 
' Mad 5 D (C N 21 

;0. 21, R; 66 ,(as amended in . Madras) — 

Duty of Court — It is to send out completed 
sale proclamation ' containing details as required 
in law and .also to avail itself of all informa- 
tion from records in court ‘ Mad 5 E (C N 2) 

- — ^O. 21, R. 66 (as amended in Madras) — 

Irrcgularties in sale proclamation < — Waiver ^ 
Estoppel — See Evidence Act (1 of 1872), Sec- 
fion 115 M.ad 5 F (C N 2) 

■ -0. 21, R. 66 (2) (e) (as amended in Madras) 

— Requu-ement mandatory — S.ale proclamation 
not disclosing two vaulations i.e., both of decree- 
holder and that of judgment debtor — Prochama. 
tion suffers from irreguharily not curable by ac- 
quiescence Mad 5 A (C N 2) 


CIVIL P, C. (conld.) < 

0.. 21. R. .69 (as amended in M.adr.as) , 

Setting aside of sale for prejudice to judgment 
debtor — See Civil P. C. (1908), O. 21, R. 66 

Mad 5 B. (C N 2) 
— — O. 21, R. 69 — Irregularities' in' sale pro. 
clamatibri — Waiver — Estoppel — See Evi< 
dence Act (1 of 1872), S. 115 

Mad 5 F (C N 2) 

O. 21, R. 84 — Rule is mandatory — 25 per 

cent deposit by auction purchaser should be mado 
to officer conducting sale as soon as he is dec- 
lared purchaser — Deposit made to , execut- 
ing Court and not to officer conducting sale — 
There is no sale before the executing Court 
which he has to confirm — Property has to be 
resold — High Court Rules and Orders; — Assam 
and Nagaland High Court Civil Rules and Orders 
(1967), R. 185 . Ass.am 10 (C N 4} 

O. .21, R. 22 — Objection not taken on ser- 
vice of notice under O. 21, R. 22 cannot be 

subsequently raised — See Civil P. C. (1908), 
S. 11 Pat 21 (C N 6) 

O. 23, R. 3 and 0. 43, R. 1 (ra), S. 7 and 

O. 50, R. 1 (a) — Applicability — Orders of Ad- 

ditional Rent Controller refusing to record com- 
promise in application under S. 14 of Delhi Rent 
Control Act — Provisions of O. 23, R. 3, do 

not apply — Order, therefore, not appealable 
under O. 43, R. 1 (m) Delhi 7 (C N 4)' 

O. 27, R. 4 — Service of notice on Govern- 
ment Pleader is valid service of notice on the 

Slate Government — See Civil P. C. (1908), Sec- 
tion 104 Pat 25 (C N 8), 

O. 27, R. 5 — Service of notice on Govern- 
ment Pleader is valid sendee of notice on the 

Slate Government — See Civil P. C. (1908), Sec- 
tion 104 Pat 25 (C N S) 

O. 30, R. 10 — ‘Person’ — E.xpression covers 

a limited Company even though such Company 
is carrying on the business in name or sbffe 
other than its own All 1 (C N 1) (FB) 

O. 32, R. 7 — Negligence in conducting suit 

by guardian — Avoidance of decree by minor > 
Grounds Mys 8 A (C N 3V 

O. 33, R. 2 — Non-compliance with provi- 
sions ■ — Order passed is revisable — See Civil 

P. C. (1908), S. 115 Orissa 10 A (C N 6) 

O. 33, R. 2 — Plaintiff receiving some pro- 
perties — In due course his title over them is 
extinguished ■ — In application to sue in forma 
pauperis plaintiff ought to show the properties 
and aver that his title is no longer there — > 
Without such averment the application is liable 
to be thrown out Oripa 10 C (C N 6) 

O. 37, R. 3 — Order granting leave to defend 

subject to condition of depositing certain sums 
as security — No interference in revision with 
the order — See Civil P. C. (1908), S. 115 

Guj 18 C (C N 3V 

O. .37, ,R. 3 (2) — Order granting conditional 

leave to defend suit filed under summary pro- 
cedure need not give reasons in support of 
order Guj 18 B (C N 3) 

O. 39, Rr. 1 and 2 (3); O. 21. R. 32. Ss. 36 

and 94 — Injunction under O. 39, R. 1 — Breach 
thereof is punishable under O. 39, R. 2 (3) — 
Order 21, R. 32 and S. 36 not jneant for em- 
powering Court to punish parly. AIR 1945 Nag 
134 and AIR 1941 All 140, Diss. from 

Guj 28 (C N 6) 
O. 39, R. 2 (3) — Breach of temporar}' 
injunction — Punishable under R.' 2 (3) — See 
Civil P. C. (1908), O. 39, R. 1 

Guj 28 (C N 6)’ 

O. 41, R. 14 — Notice on Goi'crnment 

Pleader is valid service, of notice to the Gov- 
ernment ■— Government not putting appearimco 
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CIVIL P. C. (contd.) 

■ — Transfer of case — Omission to give notice 
of transfer — Not sufficient cause for non-ap- 
pearance — Application under O. 41, R. 21 dis- 
missed — Exercise , of discretion not perv’erse 
— Order not interfered with in appeal — See 
Civil P. C. (1908U S. 104 Pat 25 (C N 8) 

■ O. 41, R. 21 — Application under — Dis- 

missal — Exercise of discretion not perv'erse — 
Order not interfered ■with in appeal — See Civil 
P. C. (1908), S. 104 Pat 25 (C N 8) 

; O. 41, R. 27 — Scope — Appeal before 

Supreme Court — Request for direction to pro- 
duce certain register — Even if register is . pro- 
duced, oral evidence to prove that register and 
to meet inferences following from that register 
necessary — Held that in the circumstances re- 
quest or summoning of that register could not 
be allowed SC 101 A (C N 23) 

0. 41, R. 27 , — Additional evidence when 

may be admitted in appeal — See Civil P, C. 
(1908), S. 107 (d) Mys 6 B (C N 2) 

— — O. 43, R. 1 (m) • — Order of Additional Rent 
Controller refusing to record compromise ip ap- 
plication under S. 14 of Delhi Rent Act — Not 
appealable under O, 43, R. 1 (m) — See Civil 
P. C. (1908), O. 23, R. 3 . Delhi 7 (C N 4) 

■ 0. 47, R. 1 — Application under O. 9, R. 13 

— ; Not one for review — See Limitation Act 
(1908), Art. 182 (3) Tripura 15 A (C N 5) 

■ O. 50, R. 1 (a) , — Applicability to proceed- 

ings under S. 14, Delhi Rent Control Act — 
See Civil P. C. (1908), O. 23, R. 3 

Delhi 7 (C ,N 4) 

CIVIL SERVICES 

—CENTRAL CIVIL SERVICES (TEMPORARY 
SERVICE) RULES, 1949 

■ R. 2 (b) — Quasi permanency — See Cen- 

tral Civil Services (Temporary- Serv'ice), Rules 
1949, R. 3 . Assam 3 B (C N 2) 

Rr. 3 and 2 (b) — Quasi-permanency — Incum- 
bent petitioner holding a temporary post con- 
tinuously for five years — Termination without 
any cause being shown against petitioner — Held, 
on facts that as the petitioner ought to be 
treated as quasi-permanent employee termina- 
tion amounted to removal of service attracting 
Art. 311 of ' the Constitution. 

Assam 3 B (C N 2) 

R. 5 — Notice terminating service — Office 

file showing orders passed by appointing auth- 
ority — Copy of the order served on the gov- 
ernment servant signed by another and not men- 
tioning that it was on behalf of the Appointing 
Authority — Held, Appointing Authority signing 
the original order on office file is enough com- 
pliance with R. 5 (a) Tripura 10 B (C N 3) 

—ORISSA MINISTERIAL SERVICE RULES, 
19G3 

■~~R- 9 Promotion of Government Servant 
• Unambiguous order of promotion — Pro- 
motees governed only by the order — See Con- 
stitution of India, Art. 309 

Orissa 13 (C N 8) 


AREAS (ACQUISITION AN 
DEVELOPMENT) ACT (20 of 1957) 

-~Ss. 4, 5, 7 — Notification under S. 4 (1) . 
urpoc Lessee to whom mining lease in tl 

nnfifio to halt his operations 

notified area till action was taken under S. 

Pn prescribed in that section came 

imnpv c “7 .P^LLon challenging notificatic 

under S. 4 even if filed before notification und 
o. / was issued is not premature 

SC 125 B (C N 21 


COAL BEARING AREAS (ACQUISITIGi,, 

. DEVELOPMENT) ACT (contd.) \ 

• S. 5 -r- Notification under S. 4 (1) — 

— Lessee to whom mining lease in the areas is- 
granted has to halt his operations in notified- 
area- till action was taken uhder S. 7 or till 
period prescribed in that section came to an end- 

— Writ petition challenging notification under 

S. 4 even if filed before notification under S. 7 
was issued is not premature — See Coal Bear- 
ing Areas (Acquisition and Development) Act 
(1957), S. 4 SC 125 B (C N 26). 

S. 7 — Notification under S. 4 (1) ■ — Effect 

— • Lessee to whom mining lease in the areas is 
granted has to halt his operations in notified- 
area till action was taken under Section 7 or till 
period prescribed in that section came to an end 

— Writ petition challenging notification under 

S. 4 even if filed before notification under S. T 
was issued is not premature — See Coal Bear- 
ing ■ Areas (Acquisition and Development) Act' 
(1957), S. 4 SC 125 B (C N 20)' 

COMPANIES ACT (1 of 1956) 

s: 17 (3) and {4\ — Alteration in memoran- 

dum — Change of place of registered office from; 
one State to another — Confirmation by Court 

— Loss of revenue to State — Whether relevant 

consideration. AIR 1957 Orissa 232 and AIR 1961 
Orissa 62 and A. H. O. No. 1 of 1957 (Orissa)^ 
Dissent, from Cal 32 (C N 7) 

S. 147 — Limited company falls within the 

expression ‘person’ as used in O. 30, R. 10, 
Civil P. C. — See Civil P. C. (1908), O. 30, R. Id 

All 1 (C N 1) (FBf 

CONSTITUTION OF INDIA 

Preamble — Interpretation of Constitution- 

-- Clear and unambiguous expressions — They 
must be given their full and unrestricted mean- 
ing. unless hedged-in, by any limitations 

SC 118 B (C N 25)^ 

Preamble and Sch, 7, Lists I, II and III — ■ 

Interpretation of Legislative Entries 

Mys 23 H (C N 8) 

Preamble, .Arts. 14, 245 — Constitutionality 

of Statute is presumed — One who challenges it 
must discharge the burden Pun) 12 E (C N 4) 

Arts. 13 and 14 — Executive instructions — ■ 

Statutory provisions must prevail over executive 
instructions SC 33 B (C N lip 

Art. 13 — Law as to privileges powers and- 

immunity of Legislatures — Will be subject to- 
Arts. 13 and 21 but not Art. 19 — See Constitu- 
tion of India, Art. 194 (3) 

Mad 10 A (C N 3) (FB> 
Art. 14 — Executive instructions — Statu- 
tory provisions must prevail over executive in- 
structions — See Constitution of India, Art. 13 

SC 33 B (C N 11) 

Art. 14 — U. P. Act 1 of 1959 is completely 

protected by Art. 31-A from being affected by 
Arts. 14, 19 or 31 — See Tenancy Laws — U. P. 
Thekedari Abolition Act (1958) (1 of 1959) 

All 43 E (C N 8) 

Arts. 14, 301, 226 — Petitioner failing to 

carry out his obligation under licence issued 
under Imports (Control) Order (1955) — Gov- 
ernment suspending only non-stalutory business- 
dealing with petitioner — Held, Art. 301 was 
not applicable nor Art. 14 infringed — Held fur- 
ther that Government had no right to induce 
another legal person not to enter into con- 
tractual relations with petitioner 

Cal 18 A (C N 5) 

Art.^ 14 — Rule 56 of Fundamental Rules is- 

not against safeguard given under Article 14 — 
See Constitution of India, Art. 311 (2) 

Delhi 15 (C N 7J: 



40 SUBJECT index; A, 

CONSTITUTION OF INDIA (contd.l 

Art. 14 — Section 16 (2) of Mysore Act 5 

i)f 1945 is "not unconstitutional — See Munici- 
rpalities — Mysore City of Bangalore Improve- 
-ment Act (5 of 19451, S. 16 (2) 

Mys 1 B (G N 1) 

• Art. 14 — Different laws in different parts 

■of State — Levy of Education Cess only in old 
Mj'sore area {excluding Bellary district) undei 
Mysore Elementary Education Act, 1941 (as 
amended) does not violate Article 14 of the 
•Constitution — Mysore Elementary Education 
Act (6 of 1941), Section 9 

Mys 23 D (G N 8) 

■ ^Art. 14 — Medical Council of India, Regu- 

dations — Classification between B. Sc. (Honours) 
•candidates and other B. Sc. candidates — Classi- 
fication held violative of Article 

’ Pat 11 A (C N 4) 

Art. 14 — Discrimination — Old Punjab 

•State divided into Punjab, Haryana, etc.' — ■ 
•Haryana State amending Punjab General Sales 
Ta.x Act (46 of 1948) by Punjab General Sale-s 
Tax (Haryana Amendment and Validation) Act, 
AA cii ha QtjcxaJLe. te.t.tQs.i>ecU.vely Aw AAs.' bicci-, 

tory for period prior to formation of Haryana 
■State — Other territories of old Punjab State 
•not passing similar .amendments — There is no 
.violation of Article 14 so far Haryana State is 
concerned, as law in Haryana is uniform 

Punj 12 C (C N 4) 
— Art. 14 — Constitutionality of statute is 
■presumed — See Constitution of India, Pre. 

Punj 12 E (C N 4) 

• Art. 16 (4) — Reservation of appointments 

'.for “backward classes” — Determination of 
'backward classes cannot be on basis of com- 
■munity, caste, race or religion — State policy 
of distribution of posts community-wise is hit 
‘by Art. 16 (1) and (4) SC 1 (C N 1) 

■ Art. 19 — U. P. Act 1 of 1959 is completely 

•protected by Article 31-A from being affected 
'by Articles 14, 19 or 31 — See Tenancy Laws — 
'V. P, Thekedari Abolition Act (1958) (1 of 

19.59) All 43 E (C N 8) 

• Art. 19 — Freedom of press such freedom 

•is subject to limitations under Art. 19 (2) — In 
the garb of criticism the press cannot commit 
•contempt of Court — See Contemnt of Courts 

Act (1952),. S. 2 Cal 1 A (C N 1) [SB] 

■ .Art. 19 Law as to powers, privileges and 

•immunity' of Legislatures — Will be subject to 
Arts. 13 and 21 but not Art. 19 • — See Constitu. 
liori of India, Art. 194 (3) 

Mad 10 A (C N 3) (FB) 

> Art. 19 (1) (f) — . Acquisition for public 

■ purpose — . Notice calling for objections need 
not precede — Failure to give such notice be- 
•fore declaration of public purpose — No in- 
fringement of. Article 19 (1) (f) — Sec Consti- 
tution of India, Article 31 

Mys 1 A (C N 1) 

• Art. 19 (1), (f), (5) — Easements Act (1882), 

•Section 18, Illustration (b) — Constitutional 
validity Raj 31 C (C N 8) 

■ 7 - - Arts. 19 jl) (g), 301 — Essential Commo- 
-dities Act (1955), S. 3 — Licensee under Imports 
(Control) Order (1955) carrying on iron and 
•steel business apart from import business — 
Violation of terms of licence — Government 
•cannot lake any other measure apart from pro- 
visions of statute — Any action taken to deny 
'licensee any rights or privileges with respect to 
iron and steel business is ultra vires 

C.al 18 C (C N 5) 
— -"^rt. 20 — L,aw as to powers, privileges and 
•immunity of Legislatures — Will be subject to 
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Articles 13 and 21 but not Article 19 — - See 
Constitution of India, Art. 194 (3) 

Mad 10 A (C N 3) (FB) 

■ — ^ — Art. 20 (2) — Autrefois acquit — See Crimi. 
nal P. G. (1898), Section 423 

Cal 28 D (C N 6) 

■ Art. 21 — Law relating to powers, privileges 

and immunity of Legislatures-^ Will be subject 
to Articles 13 and 21 but not Article 19 — See 
Constitution of India, Art. 194 (3) 

Mad 10 A (C N 3' (FB) 

Arts. 22 (4) and 22 (7) — Directions in 

articles are imperative — Preventive Detention 
Act (1950), Section 11 (1) — Detention order — 
Absence of confirming order of Government 
within 3 months from date of detention — • 
Detention order must be struck down 

Assam 14 C. (C N .5) 

■ Art. 31 — U. P. Government Estates Theke- 

dari Abolition Act 1968 applies not only to 
Thekedars but also to cultivating lessees on 
Government Estates — Notifications abolishing 
Estates without applying Reforms Act is an act 
of bad faith — Notification must be quashed — 
See Tenancy Laws — U. P. Government Estates 
Thekedari Abolition Act (1958) (1 of 1959), Sec- 
tion 3 , All 43 B (C N 8) 

— ^ — Art. 31 — U. P. Thekedari Abolition Act 
1958 is completely protected by Article 31-A 
from being affected by Articles 14, 19 or 31 — 
See Tenancy Laws — U. P. Thekedari Abolition 
Act (1958) (1 of 1959) All 43 E (C N 81 

• Arts. 31, 19 (1) (f) • — Public purpose — 

Declaration of, by authority — Notice calling 
for objections need not precede — Failure to 
give such notice before declaration of public 
purpose — No infringement of Article 19 (1) (f) 

Mys 1 A (C N 11 

■ Art. 31-A, Proviso 2 — Abolition of leases 

on Government Estates by U. P. Act _ 1 of 1959 
■ — Provisions are void under Article 31-A, 
Second Proviso, inasmuch as Act does not seek 
to provide compensation at market rate_ _ — See 
Tenancy Laws — U. P. Thekedari Abolition Act 
1958 (i of, 1959), S. 3 All 43 D (C N 8) 

• Art. 31-A — U. P. Thekedari Abolition Act 

1958 is completely protected by this Article 
from being affected bv Arts, 14, 19 and 31 _ — 
See Tenancy Laws — U. P. Thekedari Abolition 
Act (1958) (1 of 1959) All 43 E (C N 8) 

— —Art. 58 ■ — • “Holds any office of profit” — 
Meaning of — See Constitution of Jammu and 
Kashmir, S, 69 J and K 12 A (C N 5) 

^Art. 72 — Tender of pardon — Nature of 

act — See Criminal P. C. (1898), S, 401 

Delhi 21 B (C N 8) 

• Art. 77 — Provision is directory • — Order 

not expressed in name of President — Govern- 
ment can, by independent evidence, show thal 
order was in fact made by Government 

Cal 18 B (C N 5) 
— - — Art. 133 — Pleadings — Pleadings on cer- 
tain point vague but all facts necessary for 
determination of point were before court — 
Point was full.y argued before High Court with- 
out any objection and was also decided b.y High 
Court — Objection cannot be taken into consi- 
deration of point in appeal by Supreme Court 

SC 125 C fC N 20) 

• Art. 133 (1) (b) and (c) — High Ciourt 

quashing order of suspension of R from orfico 
of Mahant of S Mutt and directing Governm'tnl 
to restore to R possession of Mutt and its prvp- 
perties — Properties worth several lakhs cl't 
rupees — Petition for leave to appeal against 
order — Held, petition did not fall under Arti)- 
cle 133 (1) (c) but under Article 133 (1) (b) a" 
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CONSTITUTION OF INDIA (contd.l 
it involved indirectly claim or question respecfj 
ing property of miilt which was worth seven” 
"f Andh Pra 9 (C N 


lakhs of rupees 


-Art. 136 — Sec Penal Code , (18601, S. 120- 


■R 


sc 4 A (C N gJ 
— — Art, 136 — Industrial Disputes Act (1947” 
Section 25-FFF. — .Closure of undertaking - 
Closure cannot be limited or restricted only t° 
financial, economic or other considerations 
like nature — Essence of matter., is Factum 
closure by whatever reasons motivated — Que^‘ 
lion regarding closure of undertaking not co?‘ 
gidered by Tribunal in a proper manner — Si**’ 
Industrial Disputes Act (1947), S. 25-FFF „ 

SC 90 A (C N 2f| 

— ^Art. 141. — Obiter dicta of Supreme Cou“ 
are binding on High Courts — See Civil P. 
1.1908), Pre. J and K 16 C (C N P' 

■ Art. 161 — Tender of pardon — Nature P* 

act — See Criminal P. C. (1898), S. 401 . 

Delhi 21 A (C N P» 

■ Art. 191 — “Holds an office of profit" - 

rii. — ‘tR.'fc. liissjtss,. ad” 

■Kashmir, S. 69 J and K 12 A (C N 

■ ^.4rts. 191, 192. — Objections as to valid”' 

of nomination paper — Onus of proof — 6^'^ 
Constitution of Jammu and Kashmir, S. 69 

J and K 12 B (C N ' 

• Art. 191 — ■ Contraictual .obligation to se(^’® 

Government on a future date' — No disqujv'* 
fication for being chosen as a member of Led*®* 
iature — See Constitution of J and K S. 69 . 

■J and K 12 C (C N 

-Art. 191 ■ — Subsequent ' disqualification cP*!‘ 

not be taken into account for validity of nodji' 
nation paper on date of scrutiny — See Con#”* 
tution of J and K, S. 69 . 

J and K 12 D (C N 

• Art. 191 — "Any services” — Meaning *?’ 

— See Constitution of Jammu and KashiPj* 
S, 69 J and K 12 E (C N 

• Arts. 194 (3), 19, 13, 20 and 21 — PowU*"®’ 

privileges and immunity of Legislature, 

' relating to — Such law will be sub.ject to Ari*' 
cles 13 and 21 but not 19 — Only a final ar^^} 
imposing a disability on the subject is jusP^*' 
able Mad 10 A (C N 3) 

< Art. 194 (3) — Powers, privileges and 

munities of Legislature — Absence of any 1^'^ 
made by such legislature does not result in sd**” 
privileges having lapsed by reason of inacR°” 
of Legislature Mad 10 B (C N 3) (r"I 

■ Art. 194 (3) — Powers, privileges and J,™* 

munities of legislature — Form of law — 9"*' 
corpus is the law of Constitution itself 

Mad 10 C (C N 3) (F®* 

■ ^Art. 215 — Scandalizing the Court — 

Contempt of Courts Act (1952), S. 2 

Cal 1 A (C N 1) 

——Art. 226 — Certiorari — Writ of — 

Civil P, C.. (1908), S. 9 SC 78 (C N 

■ Art. 226 — Delay — Notification un?®* 

Section 4 (1) of Coal Bearing Areas (AcquisiP®** 
and Development) Act, 1957 — Writ petiP®® 
challenging validity of notification filed wit®*” 
ei.x months of date of notification — Held da*aS 
was not sufficient to refuse relief prayed fd*" 

SC 125 A (C N 26) 

■ .4rt. 226 — ' See Coal Bearing Areas 
quisition and Development) Act (1957), S 4 

, SC 123 B (C N 26) 

; ■- — Art. 226 — - ,J,lotor Vehicles Act (1939), 5®®: 
tion 48 — Rejection of two applications *®* 
permits by R. T. A. — , Unsuccessful . applic#”*? 
filing two' appeals therefrom — Tribunal *’”* 
, jnanding. both appeals by. common order, 
aoint writ petition ' by ‘ aggrieved applic#”^* 


CONSTITUTION OF INDIA fconfd.) 

against order in appeal is maintainable, W. P, 

No. 1827 of 1963, D/- 3-3-1966 (All) Reversed 

All 14 A (C N 3) 

Art. 226 — Use of discretionary power by 

executive could be validly exercised within the 
language of the law, as circumscribed by its 
purpose and policy — See Tenancy Laws — U. 
P. Government Estates Thekedari Abolition Act 
(1958) (1 of 1959), S. 3 . All 43 B (C N 8) 

Art. 226 — Natural justice — Orders passed 

by Government not strictly' called judicial or 
quasi-judicial — Even then before order in 
favour of party is set aside, he should be given 
chance to make his representation 

Andh Pra 21 (C N 10) 

■ Art. 226 — Quo warranto, writ of — Writ 

alleging that duly elected member was subse- 
quently disqualified from holding office under 
Section 20, Andhra Pradesh Gram Panchayats 

Act (35 of 1959) Proper remedy is to move 

under Section 22 — .Writ of Quo Warranto h 
most inappropriate Andh Pra 22 (C N 11) 

• Ati. — 'iNiahhamus — W'tIl vfi -— Mrlnj 

fide action of executive authority — Writ can 
issue. Assam 7 B (C N 3) 

Art. 226 — Who can apply — Registered 

■ partnership firm taking from Government cer. 
tain land on lease for purpose of tea estate 
owned by it — Agreement entered through J, 
one of its partners — Order requisitioning land 
served on ^ tea estate — Firm has locus standi to 
challenge order by writ petition 

Assam 7 C (C N 3) 

Art. 226 — Government can decide not to 

enter into business transactions with a parti» 
cular person — It has however no right at com- 
mon law to induce another legal person that 
he should not enter into business dealings with 
a third party — See Constitution of India, Arti- 
cle 14 Cal 18 A (C N 5) 

■ Art. 226 — In order to maintain application 

under Article, petitioner need not show that he 
has already suffered actual inquiry — Apprehen- 
sion of injury or threat of injury is enough 

Cal 18 D (C N 5) 

• Art. 226 — Petitioner acting as handling 

agents to Government under contract not gov- 
erned by any statutory provision — Government 
can engage any person as its agent for such 
business — Action of Government infringing 
rights of petitioner under contract — Remedy 
is under law of contract and not under Art. 220 

Cal 18 E (C N 5) 

■ Art. 226 — Quasi judicial order — Violation 

of natural justice — Effect — See Constitution 
of India, Art. 227 Delhi 1 (C N 1) 

Art. 226 — Court has discretion under Arti- 
cle 226 to order return of document seized in 
search irregular in law — See Criminal P. C. 
(1898), S. 165 (5) Delhi 26 C (C N 9) 

Art. 226 — Principle of natural justice — ■ 

Applicability to administrative orders — Even 
administrative orders have to conform to princi- 
ples of fair, play and natural justice 

Goa 6 A fC N 2) 

• Art. 226 — Material facts -must be disclosed 

by petitioner Goa 16 A (C N 3) 

Art. 226 — Decision of jurisdictional facts 

by Tribunal can be challenged by' writ — Sea 
Industrial Disputes Act (1947), S. 10 

, . Goa. 16 C (C N 3) 

^Art. 226 -r Questions meant to be decided 
by' Tribunal — . High Court would not, in peti- 


tion ' under Article 226 use its jurisdiction — ■ 
Questions of fact and mixed questions of law 
and fact, will not be entertained in writ pro* 
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CONSTITUTION OF INDIA (contd.) 
ceeding ■ — Industrial Disputes Act (1947), S. 10 
^ Goa 16 D (C N 3) 

-Art. 226 — Election of Sarpanch and Saha- 

5 ’ak Sarpanch — Two parlies — Some panchas 
of one party arrested by police just before com- 
mencement of meeting for election on false and 
flimsy grounds to prevent them from taking 
part in election and vote — It was found that 
other panchas at whose instance they were 
arrested, played fraud and made election simple 
farce and mockery — Held it was nothing but 
an abuse of democracy and democratic set up 
of Nyaya Panchayat and the so called election 
was a sham and colourable one which must bo 
set aside — Constitution of India, Art. 226 — f 
See Panchayats — U. P. Panchayat Ra.i Act (26 
of 19471 (as extended to Manipur) S. 44 

Manipur 13 B (C N 6) 

Art. 226 — Writ Petition — New point — 

Point regarding validity of election of Sarpanch 
and Sahayak Sarpanch after one month of ap. 
pointment of Panchas of Nyaya Panchayat no) 
raised in Writ Petition — Point raised in affi- 
davit-in-rejoinder — Copies, served on respon- 
dent’s advocate — Held point raised in alTidavit- 
in-rejoinder of which respondent had full notice 
could be urged — Panchayat — U. P. Pancha- 
yat Raj Rules (1947), R. 146 (1) 

Manipur 13 D (C N 6) 

■ Arts. 226 and 329 — U. P. T’anchayat Raj 

Act (26 of 1947) (as extended to Manipur), Sec- 
tions 12 (c) and 44 — U. P. Panchayat Raj 
Rules (1947), Rr. 147, 79 — Election- of Sar- 
panch and Sahayak Sarpanch — Remedy to 
aggrieved party available under Rules — On facts 
and circumstances writ petition held maintain- 
able Manipur 13 E (C N 6) 

Art. 226 — Medical Council Regulations — 

Constitutionality of circular under challenged — 
Relief Pat 11 C (C N 4) 

- — ^Arts. 226 and 227 — Judicial or Quasi-; 
judicial order — Interference — Northern India 
Canal and Drainage Act (8 of 1873), S. 30-B (3) 
— Revision under ■ — Superintending Canal 
Officer acts judicially and his order is open to 
scrutiny under Arts. 226 and 227 of Constitution 

■ — His order must be a speaking order — ^ Order 
dismissing revision without giving any reasons is 
no order in e 5 ’e of law ' • Punj 1 (C N 1) 

■ Art, 227 — SupervisoiY jurisdiction of High 

Court — Scope and exercise of — Case before 
Tenancy Tribunal — Tenancj- Laws — Andhra 
Tenancy Act (18 of 1956), Si. 13 ' 

Andh, Pra 18 (C N 9) 

Arts. 227, 226 — Natural justice — Violation 

of — Quasi judicial order Application for re- 
ference under S. 21 (1),. Bengal Finance (Sales 
Tax) Act 1941, without courLfee stamp — ,Cop^ 
of order challenged not enclosed — Application 
entertained by over-sight but subsequentlj- reject- 
ed ex parte ^ — Principles of natural justice as to 
right of audi alteram partem- violated — Case 
fit for -interference by High Court under Art. 227 

i. Delhi 1 A (C N 1) 

■ Arts. 227, Proviso, 372 Civil P .C, (1908), 

S. 122 — There is no , inconsistency . between 
Proviso to Art. 227 and S. 122 — Art.' 372 cannot 
be invoked ■ for the purpose of coming to the 
conclusion that S. 122 Civil P. C. ceased to be in 
force on commencement of Constitution — Ap- 
plicability of Art. 372 postulates that there is in- 
consistency between S. 122 Civil P. C., and - pro- 
viso to Art. 227 of the Constitution— S. 122 Civil 
P. C. in its entirely continues in force after com- 
mencement of Constitution and. no part of it is 
unconstitutional or ultra vires — -Civil Rera. 


CONSTITUTION OF INDIA (conld.) 

Appln. No. 1116 of 1963, D/- 23-8-1967 (Guiti 

Overruled Giij 18 A (C N 3) 

^Art. 227 — Decision of Tribunal as to juris- 
dictional facts — Can be challenged by writ — 
See Industrial Disputes Act (1947), S. 10 

Goa 16 C (C N3) 
— Art, 227 — judicial or quasi-judicial ordet 
— Interference — See Constitution of India, 
Art. 226 Punj 1 (C .V 1) 

— ^Art. 239 (1) — Reference of industrial dis- 
pute by Administrator (Lt. Governor) — (Vali- 
dity — See Industrial Disputes Act (1947), S. 10 

Goa 16 E (C N 31 
~ — ^Arl. 240 (1) (d] — Reference of industrial 
dispute by . Administrator (Lt. Governor) — 
Validity — See Industrial Disputes Act (19471, 
S. 10 Goa 16 , E (G N 31 

■ ^Art. 245 Constitutionality of Statute ii 

presumed — See Constitution of India, Pre. 

Punj 12 E (C N 4) 

Art. 246, Sch. 7, List 1, Entry 86 and List Ik 

Entry 49 — Levy of tax on capital value ol 
non-agricultural lands , and buildings — Parlia- 
ment can . legislate therefor under List 1, 
Entrv' 86 — Imposition of Wealth-tax on non-agri- 
cultural lands and . buildings under Wealth Tas 
Act (1957) is constitutional — Not conflicting with 
Enliy- 49 of List 11. Observations made in AIR 
* 1960 All 136 . (FB) held were obiter and did not 
correctly interpret Entry 86 of List I 

' SC 69 B (C N 17) 

■ Art. 246 — Circumstances and Property Tax 

comes within Sch. , 7, List H, Items 49 and 60 
—Proviso is iritra vires .the State Legislature- 
See Municipalities — U. P. Town Areas Act (2 
of 1914), S. 14 (1) (f) 

All 40 B (C N 7) (FB) 
Art. 246 — State can enact law retrospec- 
tively covering period prior to its coming mio 
existence — See Sales Tax -r- Punjab General 
Sales Tax (Haryana Amendment and Validation; 
Act (President’s Act No. 14 of 1967), S. 6 

Punj 12 A (C N 4) 

• Art. 246 (4) -r- Reference of industrial dis.: 

pule by Administrator, (Lt. Governor) — Vali- 
dity — See Industrial Disputes Act (1947), S. 10 

• ' Goa 16 E (C N 3) 

^Art. 254 (2) — Bihar Sugar Factories Con- 
trol Act 1937 became void on coming into force 
of the Essential Commodities Act 1955 — State 
Legislature's attempt .to extend its life beyond 
30-6-65 was of no effect, as it did not foIIow’^ the 
procedure prescribed under Cl. (2) of Art. 254 
- — ’ See Bihar Sugar Factories ■ Control Act (7 of 
1937), S.' 18 (2) : ■ Pat 8 A (C N 3) 

.Art. 265 — Education cess on Beer and 

Toddy Shops rents — Leviability — See Mysore 
Excise Act (5 of 1901), S. 29 

Mys 23 C (C N 8) 
- — Art. 265 — Tax and Cess” — Term Cess 
IS used when levy is for some special adminis- 
trative expense Mys 23 E (C N 8) 

' Art. 265 — Payment of Tax under mistake 
o ~ Refund — See Contract Act (1872), 
S- 72 23 K (C N 8) 

- — -Art. 265, Schedule 7, List H, Entries 8, 46 
10 . 63 Power to tax cannot be deduced as an 
ancillary power • from legislative entries 

, , Mys 23 I (C N 8) 

- — Art. 265 and Sch. 7, List' II, Entry 62 — : 
fox. Essentials — Shop rent under Mysore 

E.xcise Act is not a tax — It is not. a fax on 
luxury — Mj-sore Excise Act (21 of 1966), S. 24 
. . Mys 23 J (C N 8) 

— ; Art. 277 — Tax imposed under a prc-con- 
stitution statute — Valid continuance after Con- 
stitution — Conditions essential — Education 
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-CONSTITUTION OF INDIA (contd.l 
■cess levied under Mysore Elementary Education 
'Act — Validity — Mj'sore Elementarj' Educa-, 
Uion Act (6 of 1941), S. 9 and Schedule 
'amended in 1955) Mys 23 G (G N 8) 


Art. 299 (1) — Held Central Government 

had power to enter into such agreement and 
allhou/jh it was not executed in form prescribed 
under Art. 299 (1) was all the same binding on 
all parties concerned ' — See Displaced . Pensona 
(Compensation and Rehabilitation) , Act (1954), 
S. 16 -{1) :Punj 4 (C N .2) 

Art. 300 — Suit against State , for damages 

^ Railways Act (1890), Section 72 (before its 
■ airiendment in 1961) . — Claim against 
owned Railway — It does not behave the Stale 
to contest a good claim on the offcliance of 
• success on some unsubstantial technical plea 

SC 23 C (C N 8) 


^Art.. 301 — Petitioner failing to canr oul 

his obligation under licence issued under Im- 
ports (Control) Order (1955) — Govemmenl 
suspending only non-statutop' business dealings 
with petitioner — Held .Article 301 _was not ap- 
olicable — See Constitution of India, Art. 14 
^ ... Cal 18 A (C N 5) 

■ Art. 301 — Violation of terras of licence by 

a licensee under Imports (Control) Order (1953) 
-r- Govermnent cannot take anx' measure apart 
from provisions of statute .Any action to be 
taken to deny licensee, any rights or privileges 
In respect of other business in ultra n'res — See 
Constitution of India, Art. 19 (1) (g) 

Cal 18 C (C N 5) 


Art. 301 — Goods imported from other 
States — Taxing of : — . Validity _ — See Sales 
Tax — Punjab General Sales Tax Act (46 of 
1948) as amended bj' Haryana Amendment and 
Validation Act 14 of 1967, Sch. D 

Punj 12 G (C N 4) 

Art. 304 (a) — Goods imported from other 

States — Taxing of — Validity — See Sales 
Tax — Punjab General Sales Tax Act (46 of 
1948) as amended by Haryana Amendment and 
Validation Act 14 of 1967, Sch. D 

Punj 12 G (C N 4) 

■ Art. 309, Proviso — Words ‘any rules_ so 

made shall have effect,' subject to provisions 
of any such .Act' — Power to give xelro- 
■speclive operation to rules — Railway estahlish- 
ment Code, Rule 157 — Railway Board acting 
under Rule 157 can make rule having retrospec- 
tive effect — AIR 1963 Mj's 265 and AIR 1955 
Mys 25, Orerruled SC 118 A (C N 25) 

■ Art, 309 — Promotion of Government Ser- 

vant — Unambiguous order of promotion — 
Promotees governed only by the order 

Orissa 13 (C N 8) 

• Art. 311 — Misconduct by employee — ■ 

Parallel enquiry b'y domestic • tribunal and Court 
' — Interference with due course of justice in 
pending proceedings — Domestic inquiry into 
misconduct of employee during pendency of a 
parallel inquiry before Court in the absence of 
stay order — No contempt — See Contempt of 
Courts Act (19321, S. 1 SC 30 (C N 10) 

.Art. .311 — Disciplinary action — Es’idence 

to be supplied with charge — Not an inOe.xible 
mle All 11 Ate N 2) 

.Art. 311 ■ — Disciplinary action — Show 

■cause notice — Report of Enquiring Officer not 
sent with it — Effect All it B (C N 2) 

-Art. 311 — Disciplinary action — Show 

■cause notice — One week’s lime given for reply 
^ Effect All 11 C (C N 2) 

r — -.Art. 311 — ; Dismissal of public servant — 
Appeal — No rule that personal hearing should be 


CONSTITUTION OF LNDIA (contd.) 

given, though it is belter to give such hearing 

All 11 D (C N 2) 

^Arl. 311 — Departmental enquiry — Doc- ' 

trine of bias ^ — Principles .Assam 1 B (C N 1) 
^Art. 311 — Removal from service — Termi- 
nation of service by an authority subordinate 
to appointing authority — Assistant Teacher ap- 
pointed by Chief Secretary to Slate — Termi- 
nation of Sctx'ice after 5 years by Deputy Direc- 
tor of Education, an authority subordinate to 
Chief Secretary — Termination, held, amounted 
to reinoval since the incumbent was no longer 
in a position to sers’c .Assam 3 A (C N 2) 

.Art. 311 — Departmental enquiry — 

Doctrine of bias — See Central Civil Services 
(Temporary Service), Rules 1949, R. 3 

Assam 3 B (C N 2) 

Art. 311 (1), (2) — Order must be by way 

of punishment, to bring case under either clause 

Trinura 10 A (C N 3) 

-Art. 311 (2) — Assam Police Xfanual 

Part 3, Rule 66 — Disciplinary enquiry — Power 
to frame charge cannot be delegated by di,sci- 
plinary authority in absence of statutory provi- 
sions Assam 1 A (C N 1) 

Arts. 311 (2), 14 — Fundamental Rules, R, 56 

— .Age of superannuation raised to 58 — Com- 
pulsory retireinent under Rule .56 (j) beforehand 
is not invalid — Rule 56 is not against safeguard 
given under Article 14 — Compulsory retirement 
does not amount to removal or dismissal — What 
is “public interest” explained 

Delhi 15 (C N 7) 

.Art, ,329 — Allotment of reserved seats 

after compliance with Section 9 — Decision of 
Commission cannot he challenged in Court of law, 
unless arbilrar\' — See Delimitation Commis.sion 
-Act (1962), Section 9 Andh Pra 1 (C N 1) 

■ ^Art. 329 — Election of Sarpanch and Saha- 

yaf Sarpanch — Remedy to aggrieved party 
available under Rules — On facLs and circum- 
stances writ petition held maintainable — See 
Constitution of India, Article 226 

.Manipur 13 E (C N 6) 

^Art. 356 — Ordinance — Nature of — See 

J and K Constitution Act (14 of 1996), Sec. 5 

J and K 5 (C N 2) 

• — ^Art. 358 — Emergency — Ordinance issued 
during — Nature of — See J and K Constitution 
Act (14 of 1996), Section 5 

J and K 5 (C N 2) 

Art. 360 — Ordinance — Nature of — See 

J and K Constitution Act (14 of 1996), S. 5 

J and K 5 (C N 2) 
^.Art. 364 (2) (a) — Industrial dispute regard- 
ing major port of .Marmagoa — Reference by Ad- 
ministrator is legal even if does not relate to 
major port — Sec Industrial Disputes Act (1947). 

S. 10 Goa 16 E (C N 31 

.Art. 366 (10) — Reference of dispute b 3 ’ .Ad- 
ministrator (Lt. Governor) — Legality — See 
Industrial Disputes Act (1947), Section 10 

Goa 16 E (C N 3) 
-Art. 366 (10) — Bihar Sugar Factories Con- 
trol Act 1937 wa.s an e.xisting law wilhin the 
Article till Essential Commodities .Act 1955 was 
passed and enforced — See Bihar Sugar Fac- 
tories Control .Act (7 of 1937), Section 18 (2) 

Pat 8 A (C N 3) 

• .Art. 372 — AppIicabiliU' — There is no in- 

consistency between Article 227 and Section 122, 

C. P. C. — See Constitution of India, Article 227, 
Proviso 

Guj 18 A (C N 3) 

■ ^.Art. 372 — Ordinance — Nature of — Sea 

J and. K Constitution Act (14 of 1996), S. 5 

J and K 5 (C N 2) 

/ 
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CONSTITUTION OF INDIA (conld,) 

Art. 372 — Bihar SuRar Factories Control Act 

1937 was an exisUni? law within Article, 366‘ (10) 
and continued to be, in force under; Article 372 
till the Essential Commodities Act was passed by 
Parliament in exercise of powers conferred by 
Schedule VTI, List 3, Entry 33 to the Constitution 
. — See Bihar Sugar Factories Control Act (7 of' 
.1937), .Section 18 (2) Pat 8 A (C N .3) 

■ Sell. 7, List I -A- Interpretation of entries 

in the list — See Constitution of India, Preamble 

Mys 23 H (C N . 8), 

• Sch. 7, List 1, Item 82 — Income-tax and 

circumstances and property tax are fundamental- 
ly distinct — Latter tax not covered by item 82 

— 1961 All LJ 743 and 1955 All LJ '636 and AIR 

1957 All 433, Overruled All 40 A (C N 7) (FB) 

Sch. 7, List 1, Entry 86 — Levy of tax on 

capital value of non-agricultural lands and build- 
ings — Parliament can legislate therefore under 
List 1, Entry 86 — Imposition of Wealth-tax on 
non-agricultural lands and buildings under Wealth 
Tax Act (1957) is constitutional — Not conflict- 
ing with Entry 49 of List II — Observation made 
in AIR 1960 All 136 held were obiter and did not 
correctly interpret Entry 86 of List I — See 
Constitution of India, Article 246 

SC 69. B (C N 17) 

■ Sch. 7, List II — ■ Interpretation of entries in 

the List — See Constitution of India, Preamble ■ 

Mys 23 H (C N; 8) 

■ Sch. VII, List II, Entry 8 — Power to' tax 

■ — Cannot be deduced as ahcillarj’ power from 
legislative entries — See Constitution of India, 
Art. 265 Mys 23 I (C N 8) 

Sch, VII, List II, Entries 46 to 63 — Power 

to ta.x — Cannot be deduced as an ancillary 
power from legislative entries — See Constitu- 
tion of India, Article 265 Mys 23 I (C N 8} 

Sch. 7, List 11, Entry 49 — Levy of tax on 

capital value of non-agricultural lands and 
buildings — Parliament can legislate therefore 
under List I, Entry 86 — Imposition of Wealth- 
tax on non-agricultural lands and buildings under 
Wealth Tax Act (1957) is constitutional — Not 
conflicting with entry 49 of List II — Observa- 
tion made in AIR I960 All 136 held were obitei 
and did not correctly interpret Entry 86 of List I 

— See Constitution of India, Article 246 

SC 69 B (C N 17) 

Sch. 7, List II, Item 49 — Circumstances and 

properly tax — Covered by the item — See Muni- 
cipalities — U. P. Town Areas Act (2 of 1914), 
S. 14 (1) (f) All 40 B (C N 7) (FB) 

■ Sch. 7, List II, Item 60 — Circumstances and 

property tax — Gomes within the item — See 
Municipalities — > U. P. Town Areas Act (2 of 
1914), S. 14 (1) (f) All 40 B (C N 7) (FB) 

■ — ^ — Sch. VII, List II, Entry 62 — Shop rent under 
Mysore Excise Act is not a tax — See Constitu- 
tion of India, Article 265 Mys 23.3 (C N 8) 

Sch. 7, List III — Interpretation of entries 

In the list — See Constitution of India, Preamble 

Mys 23 H (C N 8) 

■ Sch. 7, List III, Entry 33 — See Bihar Sugar 

Factories Control Act (7 of 1937), Section 18 (2) 

’ Pat 8 A (C N 3) 

CONSTITUTION OF JAMMU AND KASHMIR, 
1956 

> S. 69 — Jammn and Kashmir Representation 

of the People Act (4 of 1957), Section 44 — 

■‘Holds any oflice of profit” — Meaning of — ■ 
Merc issue of letter of appointment — Not enough 
(Words and Phrases — “Holds”) — (Constitu- 
tion of India, Articles 191, 58) 

J and K 12 A (C N 6) 

• S. 69 — Jammu and Kashmir Representation 

of Ihc People Act (4 of 1957), Section 44 — Ob- 
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jection ,to validity, of nomination paper — Ornu 
to prove disqualification or defect is on path 
who raises objection — • Returning officer cannol 
ask the candidate to whose nomination objeclioa 
has been raised to prove that he is qualified — 
(Evidence Act (1872), Sections 101, 104 — (Consli* 
tution of India, Articles 191-192) 

; ' , ' ' J and K 12 B (C iN 5) ■ 

— — S.‘ 69 — Jamraiu and Kashmir Represenlata 
of. the People Act (4 of 1957), Section 44 - 
Jammu and Kashmir Representation of Peoph 
Rules -p Contractual obligation to serve undei 
Govemihent' on a future date — No disqualiika- 
lion for being chosen as a member of Legish' 
lure — (Constitution of India, Art. 191) 

J and K 12 C (C N 5) 

• S. 69 ^ — ■ Jammu and Kashmir Representa- 

tion of the People Act (4 of 1957), Section 44 — 
Subsequent disqualificatipn cannot be taken info 
account for validity of nomination paper on 
Iho dale of scrutiny — (Constitution of India, 
Article 191) J and K 12 D (C N 5) 

■ S. 69 — Jammu and Kashmir Representatioa 

of the People Act (4 of 1957),. Section 24 (d) — 
'‘Any services” — Meaning of — (Words and 
Phrases — ‘‘Any services”) 

J and K 12. E (C N 5) 

S. 69 — Jammu and Kashmir Representation 

of the People Act (4 of '1957), Section 44 — Im- 
proper re.ieclion of nomination papers — Pre- 
sumption — (Evidence Act (1872), Section 114) 
..J and K 12 F (C N 5} 

CONSTITUTION (SCHEDULED CASTES) ORDER 
(1950) 

■ -Para. 3 ' - Professing Hindu Religion — • 

Meaning of — Appellant' who was converted to 
Christianity openly marrying Hindu wife — Mar- 
riage, though not celebrated according to strict 
Hindu rites prevalent among Adi Dravidas, not 
being also in Christian ' form — Subsequently ii> 
1961 appellant getting his service^cards correct- 
ed so as to show hiin .as an Adi Dravida Hindu 
instead of Christian ■ — Appellant contesting gene- 
ral elections in 1962 as member of Adi Dravida 
Hindu Caste Appellant also giving out caste 
of his children as Adi Dravida Hindus — Held, 

these various steps; I taken, by appellant clearly 
amounted to public declaration of his professing 
Hindu faith . SC 101 B (C N 23) 

CONTEMPT OF. COURTS ACT (32 of 1952) 

_ — s. 1 Interference with due course of jus- 

tice in pending proceedings — Domestic inquiry 
into misconduct of . employee during pendency of 
parallel inquiry before Court in the absence of 
slay order — No contempt — Criminal Misc. Con- 
tempt Case No. 7 of 1965, Df- 3-8-1965 (Allaha- 
bad), Kerersed — (Intermediate Education Act 
(U. P. Act 11 of 1921), Section 16 G and Regula- 
tions.. 31 to 45) — (Conslitulion of India, .Arti- 
cle 311 — Misconduct by employee — Parallel 
inquiries by domestic tribunal and Court) 

SC 30 (C N 10) 
— Ss. 2 and 3 — Scandalizing the Court — ■ 

Right of press lo criticise — (Constitution of 
India, Articles 19. 215) — (Penal Code (ISGO), 
Section 228) — (Criminal P. C. (1898), S. 480) 

Cal 1 A (C N 1) (SB) 

S. 3 — In the garb of criticism the press can- 
not commit contempt of Court — See Contempt 
of Courts Act (1952), Section 2 

■> Cal 1 A (C N 1) (SB) 

■ S. 3 — Apology — Principles — See Con- 

tempt of Courts Act (1952), Section 4 

Cal 1 B (C N 1) (SB) 
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CONTEMPT OF COURTS ACT (conW.I 
S. 3 — Jurisdiction of High Court — Pro- 
cess when can be resorted to — Proceedings on 
application of litigating party — Inherent powers 
not to be invoked — Duty of High Court • 
ICivil P. C. (1908), Seclion 151)^_^^^ . ^ ^ 3, 

Ss. 4 and 3 — Apology — Principles — It 

only minimises the gravity of the offence and 
does not wholly absolve the contemner of his 
guilt Cal 1 B (C N 11 (SB) 


CONTRACT ACT (9 of 1872) 

_ — s 10 — Central Government Notification 
D/- 29-3-1958— Specific delivery contract —Con- 
struction — Transferable or non-transfcrable 
— Absence of a specific clause in the agreement 
prohibiting transfer is not conclusive — Inten- 
tion of the parties gathered from the contract as 
a whole and the surrounding circumstances is 
decisive — Contract placed by Central Purchase 
Or{^anizalion Government of India, in Form D. G. 
S. and D 68 — Held non-transferable specific deli- 
very contract — See Forward Contract (Regula- 
tion) Act (1952), Section 2 (f) 

SC 9 B (C N 4 ) 


— — S. 23 — Principle behind section — Public 
policy — Test — Dropping of prosecution must 
be at least part of consideration for pro-note 

Mad 15 A (C N 5) 

S. 42 — Joint usufructuary mortgage debt — 

Each mortgagor is liable for entire debt — There 
is no provision for splitting up the debt — See 
Debt Laws — Saurashtra Agricultural Debtors 
Relief Act (23 of 1954), Section 2 (5) 

SC 09 A (C N 19) 

S. 56 — Doctrine of frustration of contract 

— Comes within purview of Section 56 — But 
provisions of section carmot apply to case of 
‘self-induced frustration’ — On facts held con- 
tract to sale imported goods became impossible 
or unlawful after coming into force of Imports 
(Control) Order, 1955, and so void under Sec- 
tion 56 of Contract Act and this was not a case 
of self induced frustration : Appeal No. 367 of 
1958, D/- 16-3-1962 (Mad), Reversed 

SC 110 B (C N 24) 

S. 72 — Payment of tax under mistake of 

law — Party so paying entitled to recover . — 
Payment of education cess on Toddy Shop rent. 
Beer shop rent and Arrack shop rent under 
Mysore Excise Act declared void — Parties are 
entitled to — Mysore Excise Act (21 of 1966), Sec- 
tion 24 — Constitution of India, Article 265 

Mys 23 K (C N 8) 

S. 202 — T. P. Act (1882), Sections 6 and 

130 — Civil P. C. (1908), Order 21, Rule 16 and 
Sections 107 and 146 — Power of attorney in 

favour of Bank to execute decree — Eiecutuion 
by Bank — Objections to maintainability of ap- 
plication by Bank and to jurisdiction of Court — ■ 
Objections entertainable at appellate stage having 
been based on legal grounds : AIR 1964 All 441 
Reversed — Power of attorney, whether revoc- 
able — Natue of assignment — Power of bank 
to execute SC 73 (C N 20) 


CRIltUNAL LAW AMENDMENT ACT (46 of 
1952) 

S. 7 (1) — Special Judge — Jurisdiction of, 

IS exclusive only as to trial of an offence . — See 
Criminal P. C. (1898), Section 165 (5) 

Delhi 26 D (C N 9) 
7 — — Section does not confer exclusive 
jurisdiction on Special Judge in regards to tak- 
ing cognizance of a case — See Criminal P. C, 
(1898), Section 165 (5) Delhi 26 D (C N 9) 


CRIMNAL LAW AMENDMENT ORDLNAN 
(38 of 1944) 

S. 3 — Charge of defalcation of Government 

fund — Attachment of properly under — Pro- 
perty if procured out of fund — Question is im- 
malerial — Property must be that of accused 

Pat 30 A (C N IIV 

S. 5 (2) — Words “some interest in property 

attached” under — Should mean independent 
right of objector — Onus is on objector to 
establish such right failing which his claim under 
Section 5 is vitiated — (Evidence Act (1872), Sec- 
tions 101 to 104) Pat 30 B (C N 11) 

CRIMINAL PROCEDURE CODE (5 of 1898) 

Ss. 4 (1) (h), 155 (2), 200, 202, 203, 204, 4 

(1) (e) — Complaint about a non-cognizable off- 
ence against persons the complainant cannot trace 

— Magistrate is bound to cause an enquiry' to be 
made by the Police before he can dismiss the 
complaint under Section 203 — Othenvise the 
complainant will be rendered helpless since in- 
such cases the police cannot act without being 
authorised by a Magistrate — (Trade and Mer- 
chandise Marks Act (1958), Sections 78 and 79) 

Guj 14 B (C N 2) 

Ss. 20 and 202 — A city Magistrate can 

exercise jurisdiction in a case within the city 
^ — Allotment of areas in the city to different City 
Magistrate is merely for sake of administrative 
convenience — This docs not bar making or hav- 
ing inquiry or investigation made by a Police 
Officer under Section 202 of the Code 

Guj 14 A (C N 2) 
S. 107 — Proceedings under — Whether ‘pro- 
secution’ for maintainability of suit for damages 

— See Tort — Malicious Prosecution 

Andh Pfa 29 A (C N 14) 

S. 107 — Procedure — Summoning parlies 

to ascertain facts and circumstances is illegal 

Manipur 12 A (C N 5) 

S. 107 — Proceedings — No danger of breach 

of peace — Magistrate can drop proceedings — 
Possession of land given by Court — Party given- 
possession entitled to protection — Magistrate 
needing proof of confirmation of possession 
should call for it and should not drop proceed- 
ings Manipur 12 B (C N 5) 

S. 117 (3) — Interim order for security — 

Order should not be mechanically passed by mere- 
ly relying on police report Delhi 12 (C N 5) 
S. 155 (2) — Complaint about a non-cogniz- 
able offence against persons the complainant can- 
not trace — Magistrate bound to cause an in- 
quiry to be made by the Police before he can 
dismiss complaint under Section 203 — See 

Criminal P. C. (1898), Section 4 (1) (h) 

Guj 14 B (C N 2> 

S. 165 (1) — Object and scope of — Provi- 
sions are directory and not mandatory- — But (hie 
does* not give police officer discretion to fulfil or 
not to fulfil its requirement — Requirements 
have to be fulfilled substantially — Held, that 
there was substantial compliance with the require- 
ments — That the documents for which search- 
was made were “said to be” in possession of 
petitioner at his factory premises, is reason for 
belief that the documents may be found 
in the places mentioned ■ — (Civil P. C. (1908), 
Preamble — Directory or mandatory provisions 
' — Directory provision does not give discretion) 

Delhi 26 A (C N 9) 

S. 165 (1) — - The police officer is required 

to record only the grounds for his belief that 
the thing may be found in any place and the 
thing for which search is to be made — Place 
where search has to be made need not be men- 
tioned Delhi 26 B .(C N 9) 



SUBJECT INDEX, ‘A.’ 1. R. 1969 JANUARY 

CRIMINAL P. C. (contd.) 


16 

■CRIMINAL P. C. (contd.) 

■ S. 165 (5) — Provision is directory even 

though word used is “shall” — But this does not 
^■ive discretion to police officer — Record under 
sub-section (3) sent after completion of search 
. — Search is irregular in law — Effect of irregu- 
lar search pointed out — Court has discretion 
■under Article 226 of the Constitution not to order 
•return of document seized — (Civil P. C. 
•(1908K Preamble — Interpretation of Statutes — 
'Directory Or mandatory provisions — Use ■ of 
•word “shall”) — (Constitution of India, Art. 226) 

Delhi 26 C (C N 9) 

■ Ss. 165 (5), 190 — Record under Section 165 

(1) sent to magistrate having iurisdiction to take 
•cognizance and not to Special Judge having exclu- 
-sive jurisdiction to tr>' offence, though Special 
Judge could also take cognizance — There is 
■compliance with Section 165 (5) — (Criminal Law 
Amendment Act (1952), Sections 7 (1) and 8) 

Delhi 26 D (C N 9) 

S. 190 — Taking cognizance — Jurisdiction 

to Special Judge is not exclusive — See Criminal 
tP. C. (1898), Section 165 (5) 

Delhi 26 D (G N 9) 

S. 190 (1) (b) — First information against 

seven named and twelve unnamed persons — 
T’olice, after investigation, filing charge sheet only 
against four and mentioning other three named 
(persons as prosecution witnesses — Magistrate on 
(Perusal of records and after hearing arguments 
directing the latter to be arrayed as accused and 
issuing summonses against them — Held, that the 
•order did not amount to interference with police 
(investigation — The order was squarely within 
•Clause (b) of Section 190 (1) and could not be 
•impugned ,as being without jurisdiction 

Ker 29 A (C N 9) 

' S. 193 (3) — Superior Appellate Court — See 

•Criminal P. C. (1898), Section 476 

Orissa 6 (C N 4) 

S. 200 — Complaint of non-cognizable 

•offence against persons not traceable — • 
Magistrate bound to cause an inquirs' before dis- 
anissing complaint under Section 203 — See Cri- 
minal P. C. (1898), Section 4 (1) (h) 

Guj 14 B (C N 2) 

• S. 202 — Inquiry or investigation by a 

J*olice Officer — Power of City Magistrate to 
•order — See Criminal P. C. (1898), Section 20 

Guj 14 A (C N 2) 

S. 202 — Complaint about non-cognizable 

-offence against persons not traceable — Magi- 
■strate bound to cause an inquiry to be made 
•before dismissing it under Section 203 — See Cri- 
minal P. C. (1898), Section 4 (1) (h) 

Guj 14 B (G N 2) 

Ss. 202 and ■ 439 — Postoponing issue of 

•process — Reasons for not recorded — Order is 
-erroneous arid liable to be set aside 

Tripura 13 (C N 4) 

■ S. 203 — Complaint about non-cognizable 

•offence against persons not traceable — Magi- 
(Strate bound to cause enquiry to be made by 
Police before dismissing the complaint — See 
•Criminal P. C. (1898), Section 4 (1) (h) 

Guj 14 B (C N 2) 
— — — S. 204 — Complaint about a non-cognizable 
■offence against persons not traceable — Magi- 
■strnle bound to cause an inquir>' by Police before 
-dismissing the complaint ' under Section 203 — 
See Criminal P. C. (1898), Section 4 (1) (h) 

Guj 14 B (C N 2) 

S. 222 — Conviction for criminal breach of 

trust — Subsequent prosecution for different sums 
•during the period covered earlier — Subsequent 
trial not barred — See Criminal P. C. (1898), 
Section 403 Bom 1 A (C N 1) 


S. 234 — Conviction for criminal breach of 

trust — Subsequent prosecution for diilerenl 
sums during the period covered earlier , — Subse- 
quent trial not barred — See Criminal P. C- 
(1898), Section 403 Bom l A (C N 1| 

— Ss. 251-A, 252 — ■ Opium Act (1878), Sec- 

tions 20-G, 9 (a) — Offence under Section 9 (a) 
-- Offence investigated in accordance with prori- 
sions of Act by Police Sub Inspector — Report 
made 'by Sub-Police Officer under Section 20-G 

— Trial held by Magistrate under Section 251-.\, 
Criminal P. C. — Held, there was no illegality in 
the trial — AIR 1963 Madh Pra 337, Overruled 

SC 4 B (C N 2) 

■ S. 252 — See Criminal P. C. (1898), Sec- 
tion 251-A SC 4 B (C N 2) 

Ss, 256 (1) and 540 — Examination of j 

remaining witnesses — “Any remaining witness- 
es” — Meaning — Examination of new witness- 
es not mentioned in complaint petition — Admis- 
sibility Manipur 8 (C N 4) 

Ss. 337, 338, 339 and 435 — Revision order 

tendering pardon either imder Section 337 or Sec- 

mtA TUvrsaVre by Wi^n 'Cutirt xmficr Gsw-- 
lion 435 — Provision under Section 337 (1-A) 
does not convert order into a judicial act 

Delhi 21 A (C N 8) 

S. 337 — Tender of pardon — Nature of act 

( — See Criminal P. C. (1898), Section 401 

Delhi 21 B (C N 8) 

S. 337 — Exercise of power under — No 

revision • under Section 435 lies — See Criminal 
P. C- (1898), Section 338 

■ Delhi 21 E (C N 8) 

= Ss. 337 (1) and 338 — State at which pardon 

can be tendered — High Court ordering that the 
accomplice be committed and tried along with 
other accused — Tender of pardon to accomplice 
during Sessions trial, held, could not be said to 
nullify High Court’s orders — No limit is placed 
on the stage of the trial after which a tender of 
pardon may not be made 

Delhi 21 C (C N 8) 
Ss. 337 (1) and 338 — Evidence of an accom- 
plice — Credibility of Delhi 21 D (C N 8) 

■ S. 338 — Order under in revision — Not 

revisable by High Court under Section 435 — See 
Criminal P. C. (1898), Section 337 ' 

Delhi 21 A (C N 8) 
S. 338 — Tender of pardon — Nature of act 

— See Criminal P. C. (1898), Section 401 

Delhi 21 B (C N 8) 

S. 338 — Stage at which pardon can be 

tendered — See Criminal P. C. (1898), Sec- 
tion 337 (1) Delhi 21 C (C N 8) 

S. 338 — Delay in tendering pardon — Evi- 
dence of an accomplice — Credibility — See 
Criminal P. C. (1898), Section 337 (1) 

Delhi 21 D (C N 8) 

• Ss. 338, 337 and 435 — Scope — Exercise 

of power under Section 338 — No revision under 
Section 435 lies Delhi 21 E (C N 8) 

S. 339 — Revision order tendering pardon 

either under Section 337 or Section 338 , not revis- 
able by High Court under Section 435 — See Cri- 
minal P. C. (1898), Section 337 

Delhi 21 A (C N 8) 

• S. 339 (2) — Proceeding against the accom- 
plice Delhi 21 F (C N 8) 

S. 367 — Appreciation of evidence — Murder 

— Child witness — Eviclentiary value — Corro- 
boration — Criminal Appeal ■No. 545 of 1962, 
D/-9-2-1965 (Pat), Partly Reversed 

SC 63 (C N 16) 

Ss. 401, 402, 337, 338 — Scope and object of 

the sections — Tender of pardon — Nature of 
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,lhe act — ^ (Constitution of India, Articles 72 and 
|161) Delhi 21 B (C 8) 

. S. 402 — Scope and object — See CriiPinal 

P, C. (1898), Section 401 

Delhi 21 B (C N 8) 

; Ss. 403, 561-A, 222 and 234 — Conviction for 

'Criminal breach of trust — Subsequent prosecu- 
:tion for different smns during the period covered 
•earlier — Subsequent trial not barred — AIR 
1917 Mad 524, Dissented 

; Bom 1 A (C N 1) 

; S. 403 — Acquittal on charge under Sec- 

;tions 302/45, I. P. C. — No appeal against 
• acquittal — Appeal by accused against their con- 
■ viction under other charges — Appellate Court 
cannot convict under Sections 302/34 I. P- C. 
but can convict under Sections 304/34, I. P. C. — 
See Criminal P. C. (1898), Section 423 

Cal 28 D (C N 6) 

-S. 417 ' (3) — ' Ac^ittal appeal by ^iun^cipa] 

Council, against acquittal of accused in a com- 
plaint under Section 20 of Food Adulteration Act 
by its Chairman, is maintainable — See Muuici- 
palilies — Rajasthan Municipalities Act (38 of 
1959), Section 67 (d) Raj 16 A (C N 4) 

Ss. 423, 403 — Autrefois acquit — Acquittal 

on charge under Section 302/34, Penal Code — 
No appeal against acquittal' — Accused convicted 
under other charges filing appeal — Appellate 
Court cannot convict under Sections 302/34 but 
can convict under Sections 304/34, Penal Code 

Cal 28 D (C N 6) 

S. 435 — Revision order tendering pardon 

either under Section 337 or Section 338 — • Nol 
revisable by High Court under this section — 
See Criminal P. C. (1898), Section 337 

Delhi 21 A (C N 8) 

• S. 435 — Exercise of power under Section 338 

— No revision under the section lies — See Cri- 
minal P. C. (1898), Section 338 

Delhi 21 E (C N 8) 

S. 439 — High Court, in revision, cannot 

disturb concurrent finding of fact 

Bom 20 A (C N 4) 


S. 439 — Postponing issue of process — 

Reasons not recorded — Order is erroneous and 
liable to be set aside ■ — See Criminal P- C. 
(1898), Section 202 Tripura 13 (G N 4) 

Ss. 476, 476-A, 476-B and 193 (3) — Applica- 
tion under Section 476-A rejected by Magistrate 
■ — ' Appeal against order lies ■under Section 476-B 
— Section 195 (3) indicates superior appellate 
Court as Court of session Orissa 6 (C N 4) 

S. 476-A — Application under, rejected by 

Magistrate — Appeal against order lies under Sec. 
tion 476-B — See Criminal P, C. (1898). Sec- 
tion 476 Orissa 6 (C N 4) 

-S. 476-B — Order rejecting application under 

Section 476-A — Appeal lies against it imder the 
section — See Criminal P. C. (1898), Section 476 

Orissa 6 (C N 4| 

S. 480 — Scandalizing the Court — See Con-! 

temnt of Courts Act (1952), Section 2 

Cal 1 A (C N 1) (SB) 
— ^ — S. 488 — Maintenance order in favour of 
wife — Order not ipso facto e.xtinguished by 
subsequent decree obtained by the husband for 
restitution of conjugal rights — See Criminal 
P- C. (1898), Section 489 (2) 

e, , Raj 29 (C N 7) 

Ss. 489 (2) and 488 — Maintenance order in 
favour of wife — Husband subsequently obtain- 
mg decree for restitution of conjugal rights — 
Right to maintenance not ipso facto extinguished 
by decree ^q, N 

(January) 1969 Indexes/2 


CRIMIANL P. C. (confd.) 

S. 497 — Grant of bail Principles — 

See Criminal P. C. (1898), Section 498 

Manipur 6 (C N 3) 

■ Ss. 498 and 497 — Grant of bail — Principles 

> — (Penal Code (1860), Sections 302, 304 and 307) 

Manipur 6 (C N 3) 

S. 510-A — Applies to all formal aifidarits 

filed in any inquiry or trial or other proceeding 
under the Code — See Criminal P. C. (1898), Sec. 
lion 145 Manipur 3 (C N 2) 

S. 539 — Affidavits — Manner of swearing 

or affirming — Section applies only to affidavits 
filed in the High Court — See Criminal P. C. 
(1898), Section 145 Manipur 3 (C N 2) 

S. '539-.A — Affidavits to be used under the 

section — May be sworn or affirmed either in 
manner prescribed under Section 539 or before 
any Magistrate — See Criminal P. C. (1898), Sec- 
tion 145 Manipur 3 (C N 2) 

S. 539-AA — Section governs filing of affi- 
davits in Courts other than the High Court — See 
1? . C,. , &za.ViWi '!iA5> 

Manipur 3 (C N 2) 
S. 540 — “Any remaining witnesses” — Mean- 
ing — See Criminal P. C. (1898), Section 256 (1) 

Manipur 8 (C N 4) 

S. 540 — Limits of discretionary power — t 

Application by prosecution to issue summons to 
additional witnesses — That the evidence sought 
to be proved was for just decision not disclosed 
in the application — Court is justified in rejecting 
application to exercise powers under section on 
such application as it will ammmt only to filling 
up the gap in the prosecution case 

Mys 22 (C N 7). 

S. 561-A — Conviction for criminal breach 

of trust — Subsequent prosecution for different 
sums during the period covered earlier — Subse- 
quent trial not barred — See Criminal P. C, 
(1898), Section 403 Bom 1 A (C N 1) 

S. 561-A — Scope — Power can be exercised 

to quash proceedings Bom 1 B (C N 1} 

CY PRES 

Doctrine of — Applicability to -wakf — See 

Mussalman Wakf Validation Act (1913), Sec- 
tion 3 All 35 C (C N 6) 

DEBT LAWS 

— SAURASHTRA AGRICULTURAL DEBTORS 

RELIEF ACT (23 of 1954) 

Ss. 2 (5), 2 (6) (i), 7 — Joint iisufructuary- 

mortgage debt — Each mortgagor is liable for 
entire debt — There is no pro-vision for splitting 
up tlie debt — T. P. Act (1882), Section 60 — > 
Contract Act (1872), Section 42 — C. R. Applica- 
tion No. 477 of 1960, D/- 12-2-1983 (Guj), Re- 
versed SC 69 A (C N 19) 

— — S. 7 — ■ Joint usufructuary mortgage debt — 
Each mortgagor is liable for entire debt — Thera 
is no provision for splitting up_ the debt — See 
Debt Laws — Saurashtra Agricultural Debtors 
Relief Act (23 of 1954), S. 2 (5) 

SC 69 A (C N 19) 


DEED 

Construction — Central Government Notifica- 
tion D/- 29-3-1958 — Specific delivery coiitract 
— Construction — Transferable or non-transfer- 
able — Absence of a specific clause in the agree- 
ment prohibiting transfer is not conclusive — In- 
tention of the parties gathered from the. contract 
as a whole and the surrounding circumstances is 
decisive — Contract placed by Central- Purchase 
Organization, Government of India, in Form D. 
G; S, md D 68. — ,H.eld umrtssasfexzfcla 
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delivery contract — See Forward Contract (Re- 
gulation) Act (1952), S. 2 (f) g ^ 

defence of INDIA ACT (51 o£ 1962) 

Ss. 29 and 40 — Delegation of powers by 

Central Government — To whom can be made — 
Imposition of conditions on delegate not obligatory 
— All powers of Central Government may be de- 
legated — Notification delegating powers under 
k 29 to specified authorities subordinate to State 
Government held valid Assam 7 A (C N 3) 

S. 40 — Delegation of powers of Central 

covemment — To whom can he made — See 
Defence of India Act (1962), S. 29 

Assam 7 A (C N 8) 

DELHI RENT CONTROL ACT (59 of 1958) 

See under Houses and Rents. 

DELHI RENT CONTROL RULES (1958) 

See under Houses and Rents. 

DELIMITATION COMMISSION ACT (61 of 
1962) ' 

Ss. 9 and 10 — Allotment of reserved seats 

after compliance with Section 9 — Decision of 
Commission cannot be challenged in Court of law, 
unless arbitrary — (Constitution of India, Art. 329) 

Andh Pra 1 (C N 1) 
S. 10 — Allotment of reserved seats in com- 
pliance with S. 9 — Decision of Commission can- 
not be challenged in a Court of law See Deli- 

mitation Commission Act (1962), S. 9 

Andh Pra 1 (C N 1) 
DISPLACED PERSONS (COMPENSATION AND 
REHABILITATION) ACT (44 of 1954) 

S. , 16 (1) — Displaced Persons (Compensa- 
tion and Rehabilitation) Rules, R. 34 (d) — Fin- 
ancial arrangement between Central Government 
and State Government whereunder property in 
compensation pool was transferred to State Gov- 
ernment — State Government paying stipulated 
price — Held, Central Government had power to 
enter into such agreement and although it was 
not executed/ in form prescribed under Art. 299 (1) 
of the Constitution was all the same binding on 
parties concerned — Further held that thou^i 
Settlement Commissioner as delegate of Central 
Government could not after the said Iransactiou 
pass any order under R. 92 (4) yet the rules pro- 
mulgated by State Government itself justified the 
order passed by Settlement Commissioner as dele- 
gate of State Government — Civil Writ No 2417 
of 1965, p/- 9-8-1966, Reversed , 

Punj' 4 (G N 2) 

DISPLACED PERSONS (COMPENSATION AND 
REHABILITATION) RULES 
■ — — R. 34 (d) — Financial airaugement between 
Central Government and State Government where- 
under property in compensation pool was trans- 
ferred to State Government — Validity — See 
Displaced Persons (Compensation and Rehabilita. 
tion) Act (1954), S. 16 (1) Punj 4 (C N 2) 
DIVORCE ACT (4 of 1869) 

S. 36 — Maintenance pendente lite — Quan- 
tum — See Hindu Marriage Act (1955), S. 24 

Orissa 12 (C N 7) 

EASEMENTS ACT (5 of 1SS2) 

^S. 2 (b) — Right of privac 3 ' — Nature — . 

T- See Easements Act (1882), S. 18, Illustra^ 
(b) Raj 31 B (C N 8) 

Ss. 4, 13 and 15 — Sub-soil rights — Right 

to e.\-tract minerals is a valuable right — Any 
subsidiary right leading to tire enjoyment of the 
minerals and their e.xtraction is also a valuable 
right — Right to extract minerals acquired under 


EASEMENTS ACT (contd.) 

Portuguese Government Decree of 3-11-1905 is 
vested right Goa 6 E (G N i, 

, S. 13 — - Sub-soil rights — Right to ■ >" - 

minerals is a valuable right. — See Easements f 
(1882),- S. .4 Goa6E(C,Y2) 

S. 15 — Right to extract minerals is a saiii- 

able right — Any subsidiary right leading to en- 
joyment of the minerals and , their extraction is also | 
a valuable right , — See Easements Act (1882), S, 4 

Goa6E(CN2), 

S. 15 — Right to take water along artificial 

course — Absence of contract — • Acquisition ci 
right by prescription must be proved 

Mys 6 A (C N 21 

• S. 18, Illustration (b), S., 2 ,(b) — Right o! 

privacy — Nature of — Proof — Held, customan' 
rights of privacy existed in Jaipur. AIR 1929 
All 676, Dissent from. AIR 1963 All 340 Hell 
obiter and Dissent from. Raj 31 B (C N 8) 

— — S. 18 Ulus, (b) — Right of privacy — Consti- 
tutional validity of — See Constitution of India 
Art. 19 (1) (f), (5) Raj 31 C (C N 6) 

S. 56 — Question whether certain licence is 

transferable — Not a pure question of law — See 
Civil P. C. (1908), Ss. 100-101 . .. 

Ker 23 A (C N 7) 

Section 60 — Licensee . executing work ojl 

permanent character — Licence not surrendered 
or abandoned — Licence cannot be revoked 

Ker 23 B (C N 7) 

EAST PUNJAB FACTORIES (CONTROL OF 
DISMANTLING) ACT (20 of 1948) 

■ S.’ 3 — Scope and applicability — Provision 

does not bar execution of a decree' for eviction -- 
L. P. A. No. 405 of 1958, D/- 3:10-1961 (Punj), 
Reversed but on a diflferent ground. 

SC 27 (C NO) 

EAST PUNJAB REFUGEES (REGISTRATION 
OF LAND CLAIMS) ACT (12 of 1948) , 

S. 2 (e) and (d) — ‘Displaced .person ana 

‘Refugee’ — Person who has died before the dis- 
turbance took place and has never migrated to 
India, is not either a displaced person or a retugee 
— No allotment can be made in his favour even 
though his name appears in revenue records — 
Para 17 of, Tarlok Singh’s Land Resettlement 
Manual is no- statutory authority 

SC 33 A (C N 11) 

EAST PUNJAB URBAN RENT RESTRICTION 
(ACT 3 of 1949) 

See under Houses and Rents. 

EDUCATION 

—INTERMEDIATE EDUCATION ACT (U. P. ACT 
2 of 1921) 

— — S. 16-G — Interference with due course of 
justice in pending proceedings — Domestic in- 
quiry into misconduct of employee during pen- 
dency of a parellel inquiry before Court in the 
^sence of stay order — No contempt. — — See 
Contempt of Courts Act (1952), S 1 

„ , . SC 30 (C N 10> 

^Regulations 34^ to 45 — . Interference with due 
course of justice in pending proceedings — Do- 
mestic inquiry into misconduct of em^oyee dur- 
ing pendency of a parellel inquirv before Court in 
me absence of stay order — No contempt — See 
Contempt of Courts Act (1952), S. 1 

SC 30 (C N 10) 

— hr^SORE ELEMENTARY EDUCATION ACT 
(6 of 1941) 

' 9 — Levy of education cess on toddy shop 

®^d tree tax^ in Bellary District is without 
authonly of law since the Act has not been subse- i 
quenUy extended to Bellaiy district — ' Even thi 
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EDUCATION — MYSORE ELEMENTARY 
EDUCATION ACT (contd.) , , , 

Notification of sale of excise pnvileges does not 
proxnde for such payment Mys 23 A (C N 8; 

■ s. 9 — No education cess on Arrack or beer 

shop rent can be levied' Mys 23 B (C N 8) 

s. 9 and Schedule — Education cess on Beer 

^and Toddy shop rent — Neither leviable woer 

• R. 23 nor under any notification under S. 9 and 
Sch. — See Mysore Excise Act (5 of 1901), S. ^ 

i Mys 23 C N 8) 

S. 9 — Levy of Education cess only in old 

• Mysore area (excluding Bellary district) — Does 
. not violate Art, 14 of the Constitution See 

Constitution of India, Art. 14 Mys 23 D (C N 8) 

; S. 9 and Schedule (as amended in 1955) — 

■ Shop rent in respect of Toddy shop, Arrack Shop 

and Beer Shop- not an excise duty — See Mysore 
Excise Act (21 of 1966), S. 24 „„ „ q, 

Mys 23 F (G^N 8) 
— S. 9 and Schedule (as amended in 1935) — 
Essential conditions for continuance , of tax inaposed 
under pre-Constitution statute — See Constitution 
of India, Art. 277 Mys 23 G (C N 8) 

EQUITY , , , , 

Cy pres Doctrine — Applicability to Wakf — ^ 

See Mussalman Wakf Validating Act (1913), S. 3 

All 35 C (C N 6) 

ESSENTIAL COMMODITIES ACT (10 of 1955) 
— _S. 3 — Licencee under Imports (Con- 
trol) Order (1955) carrying on iron and steel .busi- 
ness apart from import business — , Violation of 
term of licence — Government cannot take any 
other' measure apart from the provisions of statute 

— See Constitution of India, Art. 19 (1) (g) 

Cal 18 C (C N 5) 

S 16 (1) (b) — See Bihar Sugar Factories 

Control Act (7 of 1937), S. 18 (2) 

Pat 8 A (C N 3) 

EVIDENCE ACT (1 of 1872) 

— — -S. 3 — Right of privacy — - Nature of — 
Proof ^ See Easements Act (1882), S. 18, Illustra- 
tion (b) Raj 31 B (C N 8) 

S. 13 — Right of privacy — Nature — Proof 

— See Easements Act (1882), S. 18, Illustration (b) 

Raj 31 B (C N 8) 

^ S. 18 — , Information obtained from counsel 

across the bar — Counsel can state that he is un- 
able to supply information for want of material — > 
[f counsel chooses to give information as to facts, 
it amounts to admission so far as it goes against 
interest of party — Information so obtained must 
form part of record in so far as it contains state- 
ments as to facts Bom 24 A (C N 5) 

S. 44 — Identity of parties — Suit in which 

one person is authorised to represent others — 
Such others are parties to the litigation — Deci- 
sion is binding on all whom such person repre- 
sented in a suit in subsequent suit, unless former 
decision can be shown as vitiated under S. 44 — - 
See Civil P. ,C. (1908), S. 11 Expl. 6 

^ , Ker 26 A (C N 8) 

r — Right of privacy — Nature of — 

Proof of custom — See Easements Act (1882), 
S. 18, Illustration (b) Raj 31 B (C N 8) 

. Ss. 90, 114 Will more than fortyfive years 

old — Will rational in character having made in 
l^^our of trust and dependent widows well pro- 
vided for — Presumption is that testator was of 
sound mind at time of execution — Proof of hand- 
writing of attesting witnesses sufficient to prove 
soundness of mind of executor 

c no w. . . , Pra 4 B (C N 2) 

— 8. 90 Atoisterial act of physically signing 

me document left to other persons — Question or 


EVIDENCE ACT (contd.) ^ ■ 

— Presumption is to be decided on facts . 

Raj 11 B (C N 3) 

Ss. 101 to 104 — Applicability — Conditions 

essential — Plea of insanity — State of mind be- 
fore and after commission of act relevant — Held 
on evidence that defence of insanity was not made 
out — See Penal Code (1860), S. 84 

SC 15 (C N 6) 

• Ss. 101 to 104 — See Hindu Law Con- 
version SC 101 C (C N 23) 

Ss. 101-104 — Income-tax officer can . either 

assess income of association of persons or of in- 
dividuals constituting it — Re-opening of assess- 
ment — Burden of proof that the option was not 
consciously used is on Income-tax Officer — See 
Income-tax Act (1922), S. 3 

Andh Pra 3 (C N 2) 

Ss, .101-104 — Proprietorship of trade mark — 

Burden of establishing proprietorship of trade mark 
lies on applicant — It is for applicant . to satisfy 
court as to his user Bom 24 C (C N 5) 

Ss. 101-104 — Onus of proving that a trade 

mark is not calculated to deceive or cause -con- 
fusion is on applicant — See Trade and Mer- 
chandise Marks Act (1958), S. 11 (a) 

Bom 24 D (G N 5) 

Ss. 101-104 — Objection as to validity of 

nomination paper — Onus to prove disqualifica- 
tion or defect is on party who raises the objection 
— See Constitution of Jammu and Kashmir 
S. 69 J and K 12 B (G N 5) 

' ^Ss. 101-104 Gift of immovable property 

Acceptance is . essential — Onus to prove ac- 
ceptance ' — See Transfer of Property Act (1882). 
S. 122 Ker 21 A (CN , 6) 

Ss. 101-104, — Suit for partition of joint 

family property — Mere mention of arbitration 
agreement and award does not bar the suit — 
Burden to plead necessary facts in support of bar 
set up is on the defendant — See Arbitration Act 
(10 of 1940), S. 32 Madh Pra 7 B (C N 3) 

■ Ss. 101-104 — Onus to prove exception , pro- 

vided in S. 42 fl) (a) of the Provincial Insovency 
Act is on the insolvent — See Provincial Insol- 


vency Act (1920), S. 42 (1) (a) 

Pat 28 (C N 10) 

Ss. 101-104 — Attachment of property under 

Criminal Law Amendment Ordinance 1944 — Ob- 
jection to — Onus is on the objector to establish 
his independent right to the property attached, 
failing which his claim under S. 5 of the Ordin- 
ance is vitiated — See Criminal Law Amendment 
Ordinance (1944), S. 5 (2) Pat 30 B (C N 11) 

S. 105 — Total denial of offence — Plea by 

accused — It is open to them to raise alternative 
plea of right of private defence, if the same can 
be proved on the strength of prosecution evidence 
itself — See Penal Code (1860), S. 96 

- Bom 20 B (C N 4) 

S. 112 — - Suit for partition by mother on 

behalf of minor son — Evidence to show that the 
mother had deserted the defendant 25-30 years 
back and the minor was bom subsequently — De- 
fendant in cross-examination admitting that the 
plaintiff was his wife — Non-framing of fresh issue 
about non-access does not result in wrong decision 
of the case Mys 8 C (C N 3) 

S. 112 — Applicability — Provisions are as 

much applicable to the offspring of a marriage be- 
tween Hindus as it is to children of spouses pro- 
fessing other faiths Mys 17 A (C N 5) 

S. 112 — Nature of onus under — Mere as- 
sertion as to non-access not sufficient — Child 
born during pendency of suit for maintenance 
Earlier proceeding by wife for restitution amic- 
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EVIDENCE ACT (contd.) , ‘ " 

ably settled — No evidence as to relation between 
spouses ' during period the child could have been 
begotten produced by husband — Right or main- 
tenance held not forfeited on ground of unchastity 

Pendency of suit could not prove non-access 

Hindu Adoptions and Maintenance Act (1956), 

S. 18 (3) Mys 17 B (C N 5) 

S. 114 — Presumption as to repeal of a pro- 
vision — See Civil P. C. (1908), Preamble 

J and K 9 C (C N 4) (FB) 

-S. 114 — Improper rejection of nomination 

paper — Presumption — See Constitution of 
Jammu and Kashmir, S. 69 - 

... - J and K 12 F (C N 5) 

S. 114 — • Presumption of retrospective con- 
tinuity Ker 21 B (C N 6) 

-S. 114 — ^ How far bona fide of former litiga- 
tions can be presumed — See Civil P. C. (1908), 
S. 11, Expl. 6 Ker 26 A (C N 8) 

S. T14 — Will more than fortyfive years old 

— Presumption as to soundness of testator’s mind 
at time of execution — Proof of handwriting of 
attesting witnesses sufficient to prove soundness 
of mind of executor — See Evidence Act (1872), 
S. 90 Madh Pra 4 B (C N 2) 

S: 114 — Defective service of notice to J. D. 

■ — J. D. cannot be presumed to have information 
about defective proclamation of sale — . See Civil 
P. G. (1908), O. 21, R. 66 (as amended in Madras) 

Mad 5 D (G N 2) 

S. 114, 111. (b) — See Evidence Act (1872), 

S. 133 SC 17 A (C N 7) 

S. 114 (b) — See Evidence Act (1872), S. 183 

SC 17 B (C N 7) 
S. 115 — Estoppel against statute — Admis- 
sion of erroneous opinion on question of law by 
party’s coimsel in lower Court — -Not binding on 
that party while seeking relief in appeal. Case 
law discussed All 14 C (G N 3) 

S. 115 — Estoppel — Assessment of unregis- 
tered firm — Dissolution — Each ex-partner is an 
assessee — Decision in appeal by one will not be 
binding as ‘estoppel’ on others — Income-tax Act 
(1922), S. 30 Cal 4 D (C N 2) 

S. 115 — Civil P. C. (1908), O. 21, Rr. 66 

(as amended in Madras) and 69 — Waiver of ir- 
regularities in sale proclamation — ■ Judgment-deb- 
tor havine no knowledge of irregularity in sale 
proclamation applying for adjournment of sale — ■ 
Only deliberate intention on his part to waive his 
.right to object to irregularity in proclamation could 
constitute waiver, as estoppel must be certain to 
every intent and not to be taken by argument or 
inference Mad 5 F (C N 2) 

S. .115 — Interpretation of document is ques- 
tion of law and there can be no estoppel in such 
matters Raj 22 B (C N 5) 

‘ Ss. 133 and 114, Ulus, (b) — Accomplice, who 

is — Trial of offences under Prevention of Cor- 
ruption Act — Persons giving illegal gratification 
under coercion and fear of being harassed are not 
accomplices — Their, evidence is not required to 
Ire corroborated — (Prevention of Corruption Act 
(1947), Ss. 5 (1) and 5 (2) ) — (Penal Code (1860), 
S. 161) SC 17 A (C N 7) 

Ss. 133 and 114, IIIus. (b) — Trap witnesses 

— Evidence — Corroboration — . Trial of offence? 
under Prevention of Corruption Act — Though 
trap witnesses are interested witnesses, as a matter 
of law, their evidence cannot be rejected for want 
of corroboration. AIR 1958 SC 500, Rel. on. 
(Prevention of Corruption Act (1947), Ss. 5 (ij and 
5 (2) ) — (Penal Code (1860), S. 161). 

. SC 17 B (C N 7) 

S. 142 — ^ Scope — Principles governing grant 

of permission to cross-examine one’s own witness 
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EVIDENCE ACT (coiitd.) - : 

— Circumstances under which leading question! 

may be allowed — . See Evidence ' Act (1872), 
S. 154. ' . . Mys 12 (G N 4) 

Ss. 154 and 142 — Scope — Principles 

governing grant of permission ' to cross-exaaiins 
one’s owm witness — Circumstances under \rliicb 
leading questions may be allowed 

Mys 12 (C N 4) 

FATAL ACCIDENTS ACT (13 of 1855) 

S, , 1-A — Tort — > Negligence — Duties oi 

doctor towards his patient SC 128 (G N 27) 
FORWARD CONTRACTS (REGULATION) ACT 
(74 of 1952) 

— — S. 2 (f) — Specific delivery contract — Con- 
struction — Transferable or non-transferable 
Absence of a specific clause , in the agreement pro- 
hibiting transfer is not- conclusive — Intention oi 
the parties gathered from the contract as a whole 
and the surrounding circumstances is decisive — 
Contract placed by Central Purchase Organiza- 
tion, Government of India, in Form D. ,G. S. and 
D. 68 — Held non-transferable specific delivery 
contract — (Contract Act (1872), S. 10) — (Deed 

— Construction)., SC 9 B (C N 4] 

Ss. 15 (1), 17, 18 (1) — Government can by a 

notification declare all forward- contracts illegal 
except those which are non-transferable ■ specffio 
delivery contracts SC 9 A (C N 4) 

S. 17 — Government can by a notification de- 
clare all forward contracts illegal ' except those 
which, are noh-transferable specific delivery Con- 
tracts See Fonvard Contract (Regulation) Act 
(1952), S. 15 (1) SC 9 A (C N 4) 

S. 18 (1) Government can by a notification 

declare all forward contracts illegal except those 
which , are non-transferable specific delivery Con- 
tracts — See Forward Contract (Regulation) Act 
(1952), S. 15 (1) SC 9 A (C N 4) 

FUNDAMENTAL RULES 

^R. 56 — Rule is not against safeguard given 

under Art. 14 of the Constitution — See Constitu- 
tion of India, Art. 311 (3) Delhi 15 (C N 7) 
GENERAL CLAUSES ACT (10 of 1897) ; 

— ^S. 3 (8) (b) — T In relation to state or Central 
Government appropriate Government is Adminis- 
trator — - See Industrial Disputes Act (1947), S. 10 

Goa 16 E (C N 3) 

^S. 3 (42) — Expression ‘Person’ — Expression 

covers limited company, even when carrying on 
the business in name or style other than its own 

— See Civil P. C. (1908), O. 30, R. 10 

. All 1 (C N 1) (FB) 
S. 3 (60) (c) — , In relation to State or Cen- 
tral Government appropriate Government is Ad- 
ministrator — See Industrial Disputes Act (1947), 
S.. 10 , Goa 16 E (C N 3) 

S. 6 — Repeal — Presumption as to See 

Civil P. C. (1908), Preamble 

c; rv c n U7- 9 C (C N 4) (FB) 

9 - 17 Safety — Preventive De- 

‘ention Act (1950), S. 9 Assam 14 B (C N 5) 

. Safety — Preventive De- 

tention Act (1950), S. 9 Assam 14 B (C N 5) 

— — S. 21 — - See Public Safety — Preventive De- 
tention Act (1950), S. 9 Assam 14 B (C N 5) 

GOA^^mAN AND DIU (LAWS) REGULA- 

, GI. 3 (i) — Reference of industrial dispute 

by Administrator (Lt. Governor) — Validity — 
See Industrial Disputes Act (1947), S. 10 

„ _ Goa 16 E (C N -3) 

; 'Gl 5 (1) — Reference of industrial dispute by 
Administrator (Lt. 'Governor) — Validity — See 
industrial Disputes Act ■ (1947), S. JO' 

• ■ ‘ ■ ' ' ■ ■ ' • • ' Goa 16 E (G N 3) 
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GOA. DAMAN AND DIU 
(LAWS) REGULATION (contd.) 

—Cl. 6 (1) (b) — Reference of industrial tis- 
pute by Administrator (Lt. Governor) — Validity 
— See Industrial Disputes Act (194/), S. 10 

Goa 16 E (G N 3) 

GOVERNMENT GRANTS ACT (15 of 18951 

S. 3 (as amended by U. P. Amendment 

Act 1960) — Section as amended make U, P. Im- 
position of Ceiling on Land Holdings Act applic- 
able to leases, on Government Estates, granted 
by the Government — See Tenancj’ Laws — U. 
P, Thekedari Abolition Act, 1958 (1 of 19o9), S. 3 

All 43 D (G N 8) 

GOVERNMENT OF UNION TERRITORIES ACT 
. (20 of 1953) 

S. 46 (2) (3) — Reference of industrial dis- 
pute by Administrator (Lt. Governor) — Validity 
— See Industrial Disputes Act (1947), S. 10 

Goa 16 E (C N 3) 

HIGH COURT RULES ANT) ORDERS 

— 4SS.4\I AND NAGALAND HIGH COURT^ 
CI\TL RULES ANT) OPDERS (1967) 

R. 185 — Deposit by auction purchasCT should 

be made to officer conducting sale as soon as he is 
declared purdiaser — Court has no jurisdieh'on 
to extend the time for paying deposit — See Civil 
P. C. (1908), O. 21. R. 84 

Assam 10 (C N 4) 


HINDU LAW (contd.) 
— Av>'avaharika debt). 


sjon 


-Caste System 


-Conversion 


HINDU ADOPTIONS AND M.AI>rrEN.ANCE 
ACT (78 of 1956) 

Preamble and S. 4 — Ac* codiSes lav? relating 

to maintenance — Object of codiBcation — Act 
has overriding effect against any text, rule etc., of 
Hindu Law Andh Pra 15 A (C N 8) 

S. 4 — Act overrides any text, rule etc. of 

Hindu Law relating to maintenance — See Hindu 
Adoptions and Maintenance Act (1956), Preamble 

Andh Pra L5 A (C N 8) 

S. 18 (3) — Child bom during pendency of 

suit for maintenance — Mere assertion as to non- 
access not sufficient — Right of maintenance held 
not forfeited on grmmd of unchastity — See Evi- 
dence Act (1872), S, 112 

Mys 17 B (C N 5) 

^Ss. 22 and 25 — Applicability — Surrender ol 

estate by widow in favour of reversioners prior to 
Act — Agreement hy reversioners to pay main- 
tenance with condition against enhancement — 
Section 22 not being retrospective held did not 
apply — Suit under S. 2-5 for enhancement of 
maintenance not maintainable — Widow’s only 
claim could be on basis of agreement 

Andh Pra 15 B (C N 8) 

^S. 2-5 — .Applicability — Surrender of estate 

by widow in favour of rev'ersioners prior to Act — 
Agreement by reversioners to pay maintenance with 
TOndition against enhancement — Suit for en- 
nancement of maintenance imder the section not 
maintainable — See Hindu Adoptions and Main- 
tenance Act (1956), S. 22 

, Andh Pra 15 B (C N 8) 

HINDU LAW ' 

— -.MienaHon by father — Setting aside of — 
Suit by after-born son — Starting point for limita- 
hon — See Limitation Act (190S), S. 6 

, , ,Andh Pra 24 A (C N 13) 

Aiienafaon — Vah'dity — Sole trustee oJ 

t^ple collecting amounts due to temple from 
others Misappropriation of such amounts by 
j IP ^ debt would not be an avyavahaiika 

debt and the sale to satisfy such a debt would not 
suiter from any infirmity — (Hindu Law — Debts 


— (Point conceded/ 

Andh Pra 24 B (C ^ 

- See Hindu Law — Conver- 
se 101 G (C N 23) 
See Constitution (Scheduled 
Castes) Order (1950), Para 3 

SC 101 B (C N 2-3) 
Conversion Effect on caste — Hindu be- 
longing to Adi Dravida Caste converted to Chris- 
tianitv' — He ceases to belong to Adi Dravida 
Caste — Burden lies on him to prove that on re- 
conversion he again became member of Adi 
Dravida Caste SC 101 C (C N 2-3) 

■ Conversion Ordinarily, membership of 

caste imder Hindu religion is acquired by birth — 
(Quaere) whether membership of caste can be ac- 
quired by conversion to Hinduism or after re-con- 
version to Hinduism: Case law, ref. 

SC 101 D (C N 2-3) 

^Debls — Avyavahaiika debt — See Hindu 

law' — Alienation Andh Pra 24 B (C N 13) 

^Father — Avyavaharilm debt — Liability' of 

son to repay his xather's debt — Son not liable 
for .Avyavahaiika debt — Meaning of AvyavahariJa 
debt — friability' to be examined as on date when 
incurred — Origin of debt legal — Subsequent 
dichnnesfy does not absolve the son 

Mad 15 B (C N 5) 

^Inheritance — Oriya family belonging to 

Roraput not renouncing personal law v/hen Kora- 
put became part of State of Orissa in 1936 — 
Members of such family must be governed by 
law of inheritance as it prevailed in Madras be- 
fore 1936 Orissa 3 A (C N 2) 

^Joint Famil.v Property’ partih’on — See Arbi- 
tration Act (10 of 1940), S. 32 

iladh Pra 7 A (C N 3) 
Mital^hara — Inheritance — Madras School 

— Deceased leaving behind only father's brother’s 
daughter and no male heir — She is entitled to 
succeed as a Bandhu 

Orissa 3 B (C N 2) 

^Widow — Surrender of estate prior to Act 

of 19-56 — Effect — See Hindu Adopb'ons and 
Maintenance Act (1956), S. 22 

Andh Pra 15 B (C N 8) 

HINDU MAERLACE ACT (25 of 195^ 

S. 3 (b) — Courts deciding petitions under 

the Act — Appeal against orders of Court — Lies 
to Court to w'hich appeals from decrees and orders 
passed in civil suits lie — See Hindu Marriage Act 
(195-5), S. 28 Punj 25 A (C N 5) 

S. 9 — Application for restitution of conjugal 

rights by husband after ten years from withiaw’al 
by wife from his society — Maintainability — See 
Hindu Marriage Act (195-5), S. 23 (1) (d) 

Pat 27 A (C N 9) 

• S. 9 — Decree of restitution of conjugal 

rights — Not executed by husband for 2 years 

— Wife can apply for divorce — See Hindu Mar- 
riage Act (1955), S. 13 (1) (ix) 

Pat 27 B (C N 9) 

S. 9 — Application for restitution of conjugral 

rights by husband — Court must give serious con- 
sideration to evidence of v/ife and her parents and 
cannot refuse to do so on ground of their being 
interested witnesses 

. , ^ Pat 27 C (C N 9) 

— Ss. 13 (1) (ix) and 9 — Decree for reriitution 
of conjugal ri^ts in favour of husband — Failure 
by husband to take steps to give effect to it foi 
more than 2 years — Wife is entitled to ask foi 
divorce and decree for restitution of conjugal rights 
becomes ineffective when she does so 

Pat 27 B (C N 9) 



aujDjiitJl INDEX, A. I. R. I1969 JANUARY 


HINDU MARRIAGE ACT (contd.) 
_S. 13 — ‘Living in adultery’ — 


Adultery is a 


serious charge and has to be proved beyond rea- 
sonable doubt ' Punj 25 B (C N 5) 

S. 19 — Order under — Appeal against to 

Single Judge of High Court — Further appeal 
under Cl. 10 of Letters Patent is maintainable — ■ 
See Hindu Marriage Act (1955), S. 28 

Punj 25 A (C N 5) 
_S 21 — Appeal against orders made on peti- 
tions under the Act — Forum — See Hindu Mar- 
riage Act (1955), S. 28 

Punj 25 A (C N 5) 
or cruelty 


-S. 23 (1) (b) — Relief on ground 


. — Cruelty must not have been condoned by peti- 
tioner before filing petition — Last acts of cruelty 
not established — . Petitioner cannot fall back on 
previous instances of similar character 

Guj 21 A (C N 4) 
Ss. 23 (1) (d) and 9 — Application for restitu- 
tion ' of conjugal rights by husband after ten years 
from withdrawal by wife from his society — No 
satisfactory explanation given for such inordinate 
delay — Decree for restitution of conjugal rights 
in favour of husband not sustainable 

Pat 27 A (C N 9) 

S. 23 (1) (b) — Cruelty — . Proof — Testimony 

of party — . Corroboration whether and how far 
necessary Guj 21 B (C N 4) 

S. 24 — Maintenance pendente lite — Court 

expenses — Act does not lay down scale — Divorce 
Act (1869), S. 36 lays down limit of one fifth of 
husband’s net income — Conduct of wife is a 
factor to be considered — Court expenses to be 
granted should be reasonable 

Orissa 12 (C N 7) 
Ss. 28, 3 (b), 19 and 21 — Order on peti- 
tion. under S. 19 — ‘ Appeal against, to single 
Judge of High Court — Further appeal under 
Cl. 10 Letters Patent is also maintainable and 
not barred by Act Punj 25 A (C N 5) 

HINDU SUCCESSION ACT (30 of 1956) 

S. 7 (3) — Death of Sthanamadar — Liabi- 
lity for income-tax under Kerala Agricultural In 
come-tax Act in respect of income of such 
Sthanamdar — Limitation of — See Kerala 
Agricultural Income-tax Act (17 of 1950), S. 24(2) 

Ker 1 A (C N 1) (FB) 

HOUSES AND RENTS 

BIHAR BUILDINGS (LEASE, RENT AND 

EVICTION) CONTROL ACT . (3 of 1947) 

■ — ^S. 11 (1) (d) — Maintainability of claim for 
eviction — Second appeal after remand before 
ano^er Bench — Competency of the Bench to 
decide maintainability of the claim for eviction 
— See Civil P. C. (1908), S. 105 (2) 

Pat 16 B (C N 5) 
~ — S. II (1) (d) — Action for eviction under — 
Non-service of notice under S. 106, T. P. Act — ■ 
Action is premature 

Pat 16 C (C N 5) 
—BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 1947) 

j-Ss. 12 (1) and 12 (3) (b) — Suit by landlord 

against eviction of tenant — Tenant in arrears 
of rent — During pendency of suit tenant not 
paying standard rent, nor ^vas. he ready or will- 
ing — Instead, he claimed that he was 

not liable to pay any amount — Tenant, held 
could not claim protection from eriction 

„ „„ SC 37 C'fC N 12) 

S. 20 — Scope. 

SC 37 B (C N 12) 


HOUSES AND RENTS (contd.) . 

—DELHI RENT CONTROL ACT (59 of 1958) 

— ^ — S. 14 — Orders of Additional Rent Control- 
ler refusing to record compromise in proceeding 
under the section — Not appealable order under 

O. 43, Ri 1 (m) C. P. C. — See Civil P. C 

(1908), O. 23. R. 3 - - Delhi 7 (C N i) 

S. 14 — Application for eviction for non- 
payment of rent — Maintainability — See T. F 
Act (1882), S. 106 Delhi 14 (C N 6) 

S. 15 (1) See T. P. Act (1882), S. 106 

Delhi 14 (C N'6) 

■ -S. 36 — Rent Controller under the Act has 

not been conferred with all the powers of a Civu 
Court under C. P. C. — He has been conferred 
with only those powers as enumerated in this 
section — Recording of a compromise in proceed- 
ings under S. 14 is not one of* them — See Civil 

P. C. (1908), O. 23, R. 3 ; 

Delhi 7 (G N 4) 

S. 37 — Though Rent Controller has not 

been conferred with all tbe power of a Civil 
Court under the Civil Procedure Code, he has to 
follow the practice and procedure of a Small Cause 
Court as prescribed in Civil Procedure Code — 
See Civil P. C, (1908), O. 23, R. 3 

Delhi 7 (C N 4 

S. 38 — Practice and procedure — To be 

followed by the Rent Controller — See Civil 
P. C. (1908), O. 23, B. 3 

Delhi 7 (C N. 4 

—DELHI RENT CONTROL RULES, 1958 

^R. 23 — • Rule does not make provisions ol 

Civil Procedure Code to proceedings before Rent 
Controller — See Civil P. C. (190^, O. 23, ,R. 3 

. Delhi 7 ’(C N 4) 

—EAST PUNJAB URBAN RENT RESTRICTION 
ACT (3 of 1949) , , o 

S. 13 (1) and (2) — 'T, P. Act (1882), S. 106 

— Notice of eviction - Monthly tenancy a® 
Punjab — Fifteen days’ notice is necessary but 
it need not terminate with end of month of ten- 
ancy: AIR 1933 Lah- 134, Dissent, from 

Punj 26 (C N 6) 
—WEST BENGAL PREAHSES TENANCY ACT 
(12 of 1956) ■ 

-Ss. 17, 21 Deposit of rent with Rent Gon- 


troller, without previous tender is not valid pay- 
ment ■ — Tender by cheque when valid ■ — T. P. 
Act (1882), S. 108 (1) 

Cal 12 A (C N 4) 

■ S. 17 — ‘Default’ — Expression does not 

refer to any blameworthy conduct on the part of 
tenant — It merely refers to the fact of non- 
payment of rent for any particular period 

Cal 12 C (C N 4) 

S. 17 (1). — Tender in cash is not by itself 

good pajTnent unless followed by valid deposit 
before Rent Controller — See Houses and Rents 
— West Bengal Premises Tenancy Act (12 
of 1956), S. 21 . 

o o, ^ . '^al 12 B (C N 4) 

b. 21 — Deposit of rent with Rent Control- 
ler, without previous tender is not valid pay- 
ment — Tender by cheque when valid — Sea 
Houses and Rents — West Bengal Premises Ten- 
ancy Act (12 of 1956), S. 17 

c Cal 12 A (C N 4) 

Ss. 21, 22 and 17 (1) — Refusal of landlord 

to accept cheque — Protection under Act when 
available to tenant Cal 12 B (G N 4) 

■ S. 22 — Refusal of landlord to accept che- 

'Jtie — Protection tinder Act when available to 
tenant — See Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1956), S. 21 

Cal 12 B (G N ,4) 
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MPORTS AND EXPORTS (CONTROL) ACT 
i'\8 of 1947) „ ■ „ 

S. 5 (before its amendment in 1960) — Breach 

“if condition of licence — It is not tantamount to 
crbreach of statutory order \vithin meaning of Sec- 
r.:ion .5 — Section as it stood cannot be construed 
({vith aid of Amending Act (Act 4 of 1960) 

■ [, SC 110 A (G N 24) 

IMPORTS (CONTROL) ORDER (1955) 

— -Cl. 8 — Violation of terms of licence — Action 
S 3 y Government permissible — See Constitution 
jCjf India, Art. 19 (1) (g) 

A Cal 18 C (C N 5) 


Cl. 10 — Violation of terms of licence — 

^Action against by Government permissible — ■ 

! ;5ee Constitution of India, Art. 19 (1) (g) 

- Cal 18 C (G N 5) 

INCOME TAX ACT (11 of 1922) 

S. 2 (2) — Dissolution of firm — Each part- 

’;ner at the time of dissolution liable to tax jointly 
t.'and severally — See Income-tax Act (1922), S. 44 
• Cal 4 B (C N 2) 

Ss. 3 and 34 ^ — Scope — Income-tax OfiBcei 

^can either assess income of association of persons 
,ior of individuals constituting it — Burden of prov- 
' ing that option was not consciously exercised is on 
V Income-tax Officer 

,1 Andh Pra 3 (C N 2) 

(jJ S. 4 (3) (i) — Exemption under — Held that 

Hyderabad Stock Exchange Ltd. was entitled to 
^•|exemption Andh Pra 4 (G N 3) 

S. 16 (3) (a) (ii) — Minor — Admission to 

(benefits of partnership — Income accruing to 
minor and interest earned by him as also interest 
on profits credited to minor are assessable in the 
total income of the guardian — When such in- 
come is neither direct nor indirect result of admis- 
sion to benefits of partnership, then it is not 
assessable Madh Pra 9 A (C N 4) 

• — — -S. 23 — Unregistered firm — Dissolution — ■ 
Assessment of tax — Each ex-partner is an asses- 
see — See Income-tax Act (1922), S. 30 

Cal 4 D (C N 2) 

S. 23 (5) — Assessment of unregistered firms 

— Second proviso to S. 30 not applicable — See 
Income-tax Act (1922), S. SO, Proviso 2 

Cal 4 A (G N 2) 

S_s. 26, 44 (Prior to amendment in 1958) — • 

Constitution of firm, change in — Five persons 
A-1 to A-5 constituting firm doing transport busi- 
ness — A-1 to A-4 selling their share to B-1 to 
B-4 — On same day A-5 selling his share to B-1 
to B-4 by separate deed — B-1 to B-4 continuing 
tra^port business for some time — In both trans- 
actions only assets transferred without any men- 
tion of liability — Held that the transfer was of 
business as a whole that the firm was oidy re- 
constituted and that there was only change in 
ownership of firm and no discontinuance of busi- 
ness — Assessment of firm for period when A-1 
to A-5 were partners taken up after B-1 to B-4 
had become partners — Held A-1 to A-5 were not 
nable to assessment under S. 44 as it stood prior 
to jts amendment in 1958 


o n,, . Cal 4 E (C N 2 

' T- 1 ’ 2, 23 (5) — Second proviso no 

applicable to assessment of imregistered firms - 
Where second proviso applies explained 

c on no Cal 4 A (C N 2 

- Ss. 30, 23 _ — Res judicata — Estoppel - 

Appeal — Unregistered firm — Dissolution — As 
sessiMnt of tax — Each ex partner is an assess© 

— Decision, m appeal filed by one will not b^ 
binding as res judicata” or “estoppel” on others 

o nn , Cal 4 D (C N 2 

Ss. 30 (1), 30 (p — Income-tax Rules (1922) 
• -i Appeal, right of — . Right arises only afte 


INCOME-TAX ACT (contd.) 

notice of demand is served — Sub-section (2) pro- 
vides limitation — Dissolved unregistered firm — ■ 
Demand notice served on each ex-partner — Each 
ex-partner gets right of appeal 

Cal 4 C (C N 2) 

S. 34 — Scope — See Income-tax Act (1922), 

S. 3 Andh Pra 3 (C N 2) 

S. 34 — Notice to reopen assessment — Con- 
tents — - It need not specify whether it is under 
Section 34 (1) (a) or (b) 

Andh Pra 6 B' (C N 4) 

S. 34 (1) (a), (b) — Scope and applicability — . 

Income-tax Officer considering cash-credits, accept- 
ing tiiem and allowing interest — Subsequent dis- 
covery that those cash-credits were false and were 
not genuine — Held provision of S. 34 (1) (a) 
could be invoked as it was non-disclosure fully or 
truly of all material facts necessary for assessment 

Andh Pra 6 A (G N 4) 

■ Ss. 44, 2 (2) — Firm, dissolution of — Each 

partner at the b'me of dissolution liable to tax 
jointly and severally — Each partner becomes an 
assessee under S. 2 (2) Cal 4 B (C N 2) 

S. 44 (Prior to amendment in 1958) — Cons- 
titution of firm, change in — • Assessment of firm 
for period when former partners were there taken 
up after reconstitution of firm — Held former 
partners were not liable to assessment under S. 44 
prior to amendment — See Income-tax Act (1922), 
S. 26 Cal 4 E (C N 2) 

■ S. 44 — A dissolved firm is liable to be 

a.ssessed Cal 4 F (C N 2) 

■ S. 66 (1) — Two firms having same partners 

and identical shares — If the businesses are 
separate they can be assessed as different units, 
(1946) 14 -lTR 272 (Bom), Diss. from 

Punj 8 (C N 3) 

INCOME TAX RULES (1922). 

^R. 21 — Appeal, right of — • Arises only after 

notice of demand is served — See Income-tax Act 
(1922), S. 30 (1) Cal 4 C (C N 2) 

mDUSTRIAL DISPUTES ACT (14 of 1947) 

S. 2 (a) (i) — In relation to State or Central 

Government appropriate Government is Adminis- 
trator — See Industrial Disputes Act (1947), S. 10 

Goa 16 E (G N 3) , 

■ Section 2 (k) — Dispute raised by Union 

Mere fact that subsequently, the worker concern- 
ed requested reconsideration will not make the 
dispute any the less an industrial dispute 

Mad 21 A (C N 6) 

S, 10 — Reference of Industrial dispute by 

Government which is not appropriate Government 
— Award is prima facie without jurisdiction even 
when no objection to its jiuisdiction is taken — 
See Civil P. C. (1908), S. 9 

Goa 16 B (C N 3) 
S. 10 — Decision of jurisdictional facts — ^Tri- 
bunal can decide whether dispute relates to major 
port and whether reference is by appropriate Gov 
emment — Decision can be challenged by writ, 
AIR 1954 Bhopal 17, Dissented from — Civil P. 
C. (1908), S. 9 — Constitution of India, Arts. 226, 
227 Goa 16 C (C N 3) 

S. 10 — Questions meant to be decided by 

Tribunal — High Court would not in petition 
under Art. 226 use its jurisdiction — See Consti- 
tution of India, Art. 226 

Goa 16 D (C N 3) 

■ Ss. 10, 2 (a) (i) — Industrial dispute regarding 

major port Marmugao — Reference by appropriate 
Government — Reference by Administrator (Lt, 
Governor) is legal even if dispute does not relate 
^ major port — In relarion to State Or Central 
Government appropriate Government is Adminis- 
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INDUSTRIAL DISPUTES ACT (contd.) 
trator — ConstiUition of India, Arts. 364 (2) (a), 
866 (10), 246 (4), 239 (1), 240 (1) (d) — Indian 
Ports Act (190S), S. 3 (S) — Goa, Daman and Diu 
(Law’s) Regulation (1962), Cls. 3 (i), 5 (1), 6 (1) 
(Ij) — Industrial Disputes (Central) Rules (1957), 

R, 2 (f) — Gos-ernment of Union Territories Act 

(1963), S. 46 (2) fS) — General Clauses Act (1897), 
Ss. 3 (S) (b), S (6) (c) ^ 

Goa 16 E (G N 8) 

Ss. 10 (1), 12 (5) — Order passed under 

S. 10 (1) read with S. 12 (o) — Power of Court 

to interfere Mad 21 B (G N 6) 

^s. 10 (1), 12 (5) — Refusal to make refer- 
ence in die fct instance — Subsequent order ol 
reference — If competent 

Mad 21 C (C N 6) 

I S. 13 (5) — Order under — Power of Court 

to interfere — See Industrial Disputes Act (1947), 
S. 10 (1) Mad 21 B (C N 6) 

— -S._ 12 (5) — ■ Reference of dispute once re- 
fused — Competency — See Industrial Disputes 
Act (1947), S. 10 (1) 

Mad 21 C (C N 6) 

S. 15 — Jurisdiction cannot be conferred by 

acquiescence, where there is no initial jurisdiction 
— This is so even in regard to Tribunal — See 
Choi P. C. (1903), S. 9 

Goa 16 B (G N 3) 

■ S. 25-FFF — Closrue of undertaking — 

Closure cannot be limited or restricted only to 
financial, economic or otlier considerations of like 
nature — Essence of matter is factum of closure 
by whatever reasons motivated — Question re- 
garding closure of imdertaking not considered by 
Tribunal in a proper manner — Resusion of Tri- 
bunal set aside by Supreme Court: Industrial Dis- 
pute Case No. 1 of 1967, D/- 5-12-1967. (Orissa), 
Reversed SC 90 A (C N 22) 

S. 23-FTF — “On accoimt of imavoidable cir- 
cumstances” — Laj-ing down of two pre-conations 
In proviso to section is significant and must be 
given due effect — Held, closure of imdertaldng 
was not due to unavoidable circumstances beyond 
control of Management 

SC 90 B (C N 22) 

INDUSTRIAL DISPUTES (CENTRAL) RULES 
(1957) 

■ R. 2 (f) — Reference of industrial dispute bv 

the Administrator (Lt. Governor) — Validity 
See Industrial Disputes Act (1947), S. 10 

Goa 16 E (G N S) 
INTERMEDIATE EDUCATION ACT (U. P ACT 
2 of 1921) 

See imder Education 

INTERPRETATION OF STATUTES 

^Bar of Jurisdiction of ChnI Court — Cannot 

be spelled out by a process of implied reasoning 

— See Ch-il P. C. (1908), Preamble 

^ , J and K 9 B (C N 4) (FB) 

-—Codification of law — Object — See Hindu 
Adoptions and ^faintenance Act (1956), Preamble 

Andh Pra 15 A (C N 8) 
J-AIPUR EASEMENTS ACT (6 of 1943) 

S. IS — Held that customary rights of pri- 

Jaipur — See Easements Act 
(1882), S. IS, Illustration (b) 

Raj 31 B (C N 8) 
JAMMU AND KASHMIR CONSTITUTION ACT 
(14 of 1996) 

— — Ss. 5 and 38 — Jammu and Kashmir Essen- 
tia] Stmpues (Temporarj' Powers) Ordinance, 2003 

— Difference behveen Ordinance issued under 
S. 5 and one issued under S. 38 — Former has a 
force of larv and no Court can challenge its lega- 
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L & K. GONSHTUTION ACT (contd.) 
lit>’ — The latter, however, will be a law for .4 
months — Essential Supplies (Temporar)’ Pones' 
Ordinance, having been issued under S. 5 ta 
force of law — Prosecution under it is not biTed 

JandK5(CA'f> 

• S. 38 — Difference between Ordinance fe-ri 

under S. 5 and one under S. 38 — Former fas a 
force of law and no Court can challenge its l«a- 
lity — Latter however w'ill be law for six mccis 
— See J and K Constitution Act (14 of 1S55\ 
S. 5 J and K 5 (C N 5) 

JAMMU AND KASHMIR EVACUEES’ (.®- 
hONlSTRATION OF PROPERTY) ACT (6 d 
2006) 

S. 8 — Area of jurisdiction of Custodian Gene 

ra! in revision — Same as appellate jiuisdiction - 
See Jammu and Kashmir E-vacuees’ (Administa-! 
tion of Propert}') Act (6 of 2006), S. SO (1) (b) (q 
J and K 1 A (G N 1) P' 

S. 14 — RevTsional jurisdiction of Custodir 

General — Scope — See Jammu and Kasiuic 
Ev’acuee’s (Admkiistration or Propertv) Act (6 d) 
2006), S. 30 (I) (b) (c) ■ 

J and K 1 A (C N 1) (FB: 

■ S. 25 — Revisions jurisdiction of Custodial 

genera] — Nature of — See Jammu and Kashmi 
Eracuee’s (Administration of Propert}’) Act (6 ol 
2006), S. 30 (1) (b) (c) 

J and K 1 A (C N 1) (FB) 

S. SO (c) — Word "the’f occurring in Cl. (c) 

does not oust Hi^ Court’s jurisdiction to bear 
appeal from Custodian-General’s order 

J and K 1 B (C N 1) (FB) 

Ss. 30 (1) (b) and (c), 8. 14 and 25 — 

of jurisdiction exercised by Custodian-General io 
revision — For all practice purposes same as ap- 
pellate jurisdiction , 

J and K 1 A (C N 1) (FB) 

JAMMU AND KASHMIR REPRESENT.4TION 
OF THE PEOPLE ACT (4 of 1957) 

S. 24 (d) — "Any semces” — Meaning of 

: — See Constitution of Jammu and Kashmm S. to 

T and K 12 E (C N 5) 
S. 44 — 'Holds an office of profit” — Mean- 
ing of — See Constitution of Jammu and Kashmit 
S. 69 J and K 12 A (C N 5) 

S. 44 Objection to validity of nomination 

paper — Onus to prove disqualification on party 
raising the objection — See Constitution of Jammu 
and Kashmir, S. 69 J and K 12 B (C N 5? 

S. 44 — Contractual obligation to ser\'e under 

Government on a future date — Is no disqualifi- 
cation for being a member of Legislature — See 
Constitution of Jammu and Kashmir, S. 69 

J and K 12 C (C N 5) 

S. 44 — Subsequent disqualification cannot 

be taken into account for validity of nomination 
paper on date of scrutiny — See Constitution 
of Jammu and Kashmir, S. 69 

„ J and K 12 D (C N 5} 

■ S. 44 — Improper rejection of norainatioD 

papers — Presumption — See Constitution ol 
Jammu and Kashmir, S. 69 

J and K 12 F (C N 5) 

■ S. 44 (4), Proviso — Nomination paper filed 

by a candidate — Father’s name wrongly printed 
in electoral roll — - Wrong mention held was an 
error which under the Proviso should be ignored 

J and K 16 A (G N 6) 

S- 47 — "On the date fi.xed for scrutiny” — ■ 

Meaning of — ‘Date' means tlie whole of day — ' 
See J and K State Constitution (1956), S. 51 

J and K 16 D (C N 6) 
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J. & K. REPRESENTATION OF THE PEOPLE 

■ ACT (contd.) - i 

; S. 47 — Subscription on oam — Essentia) 

■qualification — Duty of candidate — See J and 
^ State Constitution (1956), S. 51 
i . J and K 16 E (C N 6) 

S, 89 Trial of election petition — Docu- 

^nents not produced before Returning OCBcer can 
'be produced and new grounds can be taken at 
-the trial — Returning Officer decides only the 
■Validity or otherwise of the nomination paper in 
> a summary manner 

jT J and K 16 B (C N 6) 

ICJAMMU AND KASHMIR STATE CONSTITU- 
TION (1956) 

. S. 51 — Jammu and Kashmir Representation 

of the People Act (4 of 1957), S, 47 — "On the 
date fixed for scrutiny” — Meaning of — “Date 
means the whole of the day. AIR 1968 Mys 18 
and AIR 1966 Madh Pra 255, Diss. 

J and K 16 D (C N 6) 
— — S. 51 — Subscription of oath — Essential 
qualification — Duty of candidate — Rejection of 
a nomination paper for non-administering of oath 
not improper — (Jammu and Kashmir Representa- 
•tion of the People Act (4 of 1957), S. 47) 

J and K 16 E (C N 6) 

J AND K TENANCY ACT (2 of 1923) 

See under Tenancy Laws. 

! KERALA AGRICULTURAL INCOME-TAX ACT 
(17 of 1950) 

S. 2 (m) — 'Person' — Meaning. 

Ker 1 C (C N 1) (FB) 

S. 3 — Death of Sthanamdar — Liability for 

income-tax under the Act in respect of income 
derived by such Sthanamdar — See Kerala Agri- 
cultural Income-tax Act (17 of 1950), S, 24 (2) 

Ker 1 A (C N 1) (FB) 

S. 17 — See Kerala Agricultural Income-tax 

Act (17 of 1950), S. 24 (2) 

Ker 1 A (C N 1) (FB) 

• S. 18 — See Kerala Agricultural Income-tax 

Act (17 of 1950), S. 24 (2) 

Ker 1 A (C N 1) (FB) 

■ S. 23 — Income of persons on whom property 

has devolved after death of Sthanamdar — Liabi- 
lity for income-tax under the Act is limited to his 

: legal representatives — See Kerala Agricultural 
Income-tax Act (17 of 1950), S. 24 (2) 

Ker 1 A (C N 1) (FB) 

Ss. 24 (2), 23, 3, 17 and 18 — Income of 

persons on whom property has devolved after death 
of Sthanamdar — Hindu Succession Act (1956), 
S. 7 Ker 1 A (C N 1) (FB) 

KERALA LAND REFORMS ACT 1963 (1 of 1964) 
See under Tenancy Laws. 

LAND ACQUISITION ACT (1 of 1894) 

S. 4 — Procedure for serving notice vmdei 

Mysore Act 5 of 1945 — Not identical with pro- 
cedure prescribed under Land Acquisition Act 
1894 — See Municipalities — Mysore City of 
Bangalore Improvement Act (1945), S. 16 (2) 

Mys 1 B (C N 1) 
— S. 6 — Procedure for serving notice imder 
Mysore Act 5 of 1945 - — Not identical with one 

■ prescnbed under Land Acquisition Act, 1894 

See Municipalities — Mysore City of Bangalore 
Improvement Act (1945), S. 16 (2) 

” Mys 1 B (C N 1) 

■ 6 (3), 18 — Failure to serve notice under 

— Ettect — - Award neither illegal nor void — 
rart}’ entitled to seek reference to Civil Court 

q ^ Andh Pra 10 (C N 6) 

* • — Failure to serve notice vmder S. 9 (3) 

~ Award neither, illegal nor void — See Land 


LAND ACQUISITION ACT (contd ) 

Acquisition Act (1 of 1894), S. 9 (3) 

Andh Pra 10 (C N 6> 

S. 23 — Valuation of property acquired — 

See Portuguese Law No. 2030 D/- 22-6-1948, S. 14 

Goa 1 A fC N 1) 

S. 23 — ^ Potentialities of property can be 

taken into accoimt while determining just com- 
pensation — See Portuguese Law No. 2030, D/- 
22-6-1948, S. 10 Goa 1 B (C N 1) 

LETTERS PATENT (PUNJ) 

Cl. 10 Appeal to Single Judge against an 

order \mder S. 19 Hindu Marriage Act, 1955 — 
Further Letters Patent Appeal maintainable — See 
Hindu Marriage Act (1955), S. 28 

Punj 25 A (G N 5> 

Cl. 10 — Finding of fact — Binding in 

letters patent appeal unless strong grounds are 
made out for interference Punj 25 C (C N 5) 
LIMITATION ACT (9 of 1908) 

S, 3 — Scope — Section 3 casts a duty on- 

Court to dismiss any matter which is barred by 
limitation, even though no plea is taken by 
defendants %vith regard to limitation 

Tripura 15 C (C N 5> 
S. 6 and Art. 126 — Setting aside of aliena- 
tion of ancestral property — Suit by after-born 
son and his brother who was in existence but 
minor at the time of alienation — No fresh cause 
of action for after-born son — Benefit of Sec- 
tion 6 available to existing son is available to 
him also — (Hffidu Law — Alienation by father 
— Setting aside of — Suit by afterbom son — 
Starting point for limitation) 

Andh Pra 24 A (C N 13> 

■ S. 14 — Applicability — Suit for compensa- 

tion against Bengal and Assam Railway Admi- 
nistration situated beyond Original Side juris- 
diction of Calcutta High Court — Cause of 
action arising at Sealdah, a place on the border 
line of the territorial limits of jurisdiction of 
Calcutta High Court on Original Side — Plaintiff 
suing for relief xvrongly in Calcutta High Court 
on Original Side — Proceeding commenced and 
prosecuted bona fide — Plaintiff held entitled to 
the benefit of the provision imder Section 14 

SC 23 B (C N 8> 

; S. 28 — Redemption suit respecting mortgage 

in erstwhile Tehri Garhwal State — Right to fue 
suit barred before the merger of State with 
Uttar Pradesh — Right not revived by applica- 
tion of Indian Limitation Act — Principles of 
Section 28 held applied, even when Tehri 
Garhwal Act did not contain similar provision — 
See Limitation Act (1908), Article 148 

All 31 (C N 5) 

S._ 144 — Applicability — Suit by trustee to 

set aside alienation of trust property by earlier 
trustee — Article would apply — See Limitation 
Act (1908), Article 134-B 

Andhra Pra 13 A (C N 7). 

■ Arts. 49 and 120 — Wrongful seizure of 

goods — Suit against Government for compensa- 
tion — Article 49 and not Article 120 applies 

Tripura 1 (C N 1) 

^Art. 120 — Suit for compensation against 

Government for wrongM seizure of goods 

Article applies — See Limitation Act (1908), Arti- 
cle 49 Tripura 1 (C N 1) 

■ — —Art. 126 — Setting aside alienation of ances- 
tral property — Suit by after-bom son — Starting 
point — See Limitation Act (1908), Section 6 

Andh Pra 24 A (C N 13> 
Art. 132 — Suit for decree for sale of mort- 
gage property — Limitation when commences to 
run — See T. P. Act (1882). Section 68 (1) (d) 

Mys 20 C (C N 8> 



^6 


-SUBJECT INDEX, A. I. R. 1969 JANUARY 


LIMITATION ACT (190S) (contd.) 

—Arts. 134, 148 — Suit for redemption — . A 
•and B mortgaging joint property to ‘C — D,_ a 
-creditor of B in execution of a decree against 
B putting the property for sale, purchasing it and 
paying off charge of C — D who purchased the 
■ entire property openly selling it to others who 
also to the knowledge of ‘A’, openly enjojing the 
.property in full rights — Suit by A for redemp- 
tion of his share is govemed by Article 134 and 
mot by Article 148 

Mad 27 B fC N 7) 

^Arts. 134-B and 144 — ■ Hereditary trustee of 

temple propertj' alienating it as his own — Re- 
moval of such trustee and appointment of an- 
-otlier trustee by Endouanent Department — Suit 
by such another trustee to set aside alienation — 
Article 134-B and not Article 144 is applicable • — 
Even if Article 144 would apply starting point 
>for adverse possession would be the date of 
removal of prewous trustee 

Andh Pra 13 A (C N 7) 

^Arts. 142-144 — Trustee of temple property 

alienating it as his own — Suit by successor 
trustee to set aside alienation — Former trustee 
■cannot claim adverse possession against temple — 
Alienation by him was breach of duty on his 
.part to safeguard properties’ and interests of 
temple and he could not make claim hostile to 
the interests and title of the temple 

Andh Pra 13 B (C N 7) 
^Art. 144 — Suit for setting aside an aliena- 
tion of temple property as his oun by former 
trustee — Former trustee cannot claim adverse 
possession against temple — See Limitation Act 
•(1908), .iGticle 142 Andh Pra T3 B (C N 7) 

Art. 148, S. 28 — Mortgage in erstwhile 

'Tehri Garhwal State payable in 8 j'ears — Stipu- 
lation that for- first four years mortgagors not to 
redeem — Time runs from e.xpir>’ of four years 
and suit for redemption could be filed 
■within 11 years from this date under Article 117 
• of Tehri Garhwal Limitation Act — Right to file 
suit barred before merger of State in State of 
Uttar Pradesh — Right not • reeved by applica- 
tion of ■ Indian Limitation Act — Principles of 
Section ■ 2S held applied, even when the Tehri 
•Garhwal Act did not contain similar provision ■ — 
Principle that mortgage u-ill remain always a 
mortgage held had no application — T. P. Act 
■(1SS2), Section 60 All 31 (C N 5) 

Art. 148 — Suit for redemption — Applica- 
bility of .Article — See Limitation .Act (1908), 
Article 134 Mad 27 B (C N 7) 

.Art. 182 — Execution petition filed within 

tliree years of decree — Execution petition is 
-step in aid of execution and saves limitation — 


'See Civil P. C. (1908), Order 21, Rule 10 

Manipur 1 B (C N l! 

A^ 182 (2) — ‘Where there has been ar 

“®PPGal — Suit for possession decreed e.x parte 
..against all defendants on 17-8-1353 T. E. — Or 
application by defendant N to set aside e.x parte 
decree against him, suit decreed a.gainst N on con 
“ parte against other defendants or 
am mV against decree D/- 

— -j-rjoa i. h. — Time taken m prosecutinc 
-appe.al against decree, D/- 22-1-1339, T. E. can 
riot be deducted in computing period of limita. 

TV/" execution of ex parte decree 

ii-o-Ioo3 1. E. 


1 c 10 -, . inpura lo B (C ^ 

-- -Art. IS- (o) — Rewew of judgment’ 

■ decree ui 

Order 9, Rule 13 of Civil P. Q, 1908, is not 
for review within ..Article 182 (3) and hence o; 
thereon does not give fresh start of limitation 


LIMITATION ACT (1908) (contd.) 

(Ci-vil P. C. (1908), Order 9, Rule 13 and O. 47, 
Riile 1) -- Tripura 15 A (C N 5) 

LIhnTATION ACT (36 of 1963) 

— S. 3 — . See Limitation Act (9 of 1908), Sec- 
tion 3 Tripura 15 C (G N 5) 

S. 21 — Applicability — See Provincial 

Insolvency Act (1920), Section 28 (5) 

Andh Pra 23 (C N 12) 

—.Art. 136 — . See Limitation Act (9 of 1908), 

Article 182 (2) Tripura 15 B (C N 5) 

MADHYA BHARAT SALES TAX ACT (30 of 
1950) 

See imder Sales Tax. 

MADHYA PRADESH MUNICIPALITIES ACT 

(37 of 1961) 

See under Municipalities. 

MADHYA PRADESH PUBLIC TRUSTS ACT 

(30 of 1951) , ,r. c 

— _S. 32 — Bar under — Principal office ot 
trust outside State — Suit by Trust not barred 
under Section 32 for want of registration 

Madh Pra 4 A (C N 2) 

MADRAS ESTATES (ABOLITION AND CON- 
VERSION INTO RYOTWARI) ACT (26 of 
1948) 

See under Tenancy Laws. 


MADRAS MARUMAKKATHAYAM ACT (22 of 
1933) 

S. 3 (a) (c) — See Travancore Nayar .A.ct (2 

of 1100 .ME), Section 31 Ker 26 B (C N 8) 

S. 32 — See Travancore Nayar Act (2 of 1100 

ME), Section 31 Ker 26 B (C N 8) 

MAHOMMEDAN LAW 

Wakf — Applicability of doctrine of Ov pres 

— See Mussalman Wakf Validating Act (1913), 

Section 3 All 35 C (C N 6) 

^Wakf — Change brought about in it by 

Mussalman Wakf Validating Act 1913 — See 
Mussalman Wakf Validating Act (1913), Section 1 

All 35 B (C N 6) 

MARUMAKK..VTHAyAM LAW 

— Estate of Sthanamdar in Sthanam property. 

prior to Hindu Succession Act — Nature of 

Ker 1 B (C N 1) (FB) 

Tarwad — Representation — ■ See Travancore 

Navar Act (2 of 1100 ME), Section 31 

Ker 26 B (C N S) 

MAXIM 


:Actus Curiae neminem gravabit — Sec- 
tion 151, CutI P. C. is based on the principle of 
the maxim — See Ciwl P. C. (1908), Section 144 

J & K 8 (C N 3) 

MEDICAL COUNCIL ACT (102 of 1956) 

— 19-A (as amended in 1964) — Draft regu- 
lation Sanction by Central Government — 

Advisory value Pat H R (C N 4) 

MINERAL CONCESSION RULES, 1960 

Uh. IV — Provisions of Rules are pro.spective 
— See Mines and Minerals (Reaulation and 
Development) Act (1957), Section 4 (1), proviso 

Goa 6 B (C N 2) 


DEIELOPMENT) ACT (67 of 1957) 

Proviso and 9 — Scope — Prov 
rules are prospectiv 
hue that of Section 9 are retrospective — Pre 
I"!?” .'“ Section 4 (1) prcseiwes and respects vesi 
ed rights — Rights to extract china clay gran! 
ea under Portuguese Government Decrees of lE- 
ana 1906, respectivelv known as “P g- !=■■ ■" 
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MINES & MINERALS (REGULATION & DE-. 

VELOPMENT) ACT (contd.) 
sobre a lara de pedreiras nas Provincials ultra- 
marinas” and “Regulamento das minas” before 
1-10-1963. when the Act was brought into force 
in Goa, Daman and Diu, held were vested rights 
and were not affected 

Goa 6 B (C N 2) 
-S. 9 — Provisions of the section are restros- 


pective — . See Mines and Mirelals (Regulation, 
and Development) Act (1957), Section 4 (1), Pro- 
viso Goa , 6 B (G N 2) 


MOTOR VEHICLES ACT (4 of 1939) 

-Ss. 47 (3), 48 — Decision .to increase number 


of permits and grant of same by R. T. A. in one 
and the same ' meeting — Two acts constitute two 
distinct and dissociated stages — Procedure not 
illegal — W. P. No. 1827 of 1963, D/- 3-3-1966 
(All), Reversed All 14 B (G N_3) 

S. 47 (3) — Extension of route amounting 

;to new permit — Not permissible — See Motor 


i Vehicles Act (1939), Section 57 (8) 

Madh Pra 13 (G N 5) 
-S. , 48 — Tribunal remanding appeals, by 


'two unsuccessful applicants, by common order 
Joint nrit petition against the order is maintain- 
^able — See Constitution of India, Article 226 

All 14 A (C N 3) 
-S. 48 — Fixation of number of permits to be 


jgranted and grant of permits in one and the same 
"meeting — Procedure not illegal — ■ See Motor 
.Vehicles Act (1939), S. .47 (3) 
f ' All 14 B (C N 3) 

— Ss. 57 (8) and 47 (3) — • E.xtension of route 
, — Grant of, amounting to new permit — Not 
permissible Madh Pra 13 (C N 5) 

-S. 110-F — Bar of Civil Court’s jurisdiction 


j — , Change of forum brought in by the provision 
'operates retrospectively — AIR 1964 MP 133, 
Diss — (Civil P, C. (1908), Preamble, Section 9) 
f • • Delhi 3 (C N 2) 


V MUNICIPALITIES 

i~C. P. AND BERAR MUNICIPALITIES ACT 
(2 of 1922) 

> S. 66 (1) (e) — ■ Expression “brought within 


'’the limits :of the municipalities” — It means con- 
jVeyed from another place and come to rest wth- 


|in municipal limits " "Ma^ Pra 1 A (C N ”i) (FB) 

— M. P. MUNICIPALITIES ACT (37 of 1961) 

^ ?• — Notice to parties interested to be 


heard in support of review — See Municipalities 
, — M. P, Municipalities Act (37 of 1961), Sec- 
jtion 832 _ Madh Pra 15 C (C N 6) 

'S. 4 — Notice to parties interested to be 

heard in support of order under review — Notice 


MUNICIPALITIES — M. P. MUNICIPALITY 
ACT (contd.) „ 

M P. Municipalities Act (37 of 1961), Sec- 
tion 332 Madh Pra 15 B (C N 6) 

Ss. 332 and 328' — Power of review — 

Scope — Order dissolving mimicipal council — + 


Order can be reviewed 

Madh Pra 15 A (C N 6) 

Ss. 332, 328 (1) and 328 (6) — Power of 

Scope — Order of dissolution — Con- 


review - 

sequences mentioned in Section 328 (6) follow 
Order restoring council can still be made in exer- 
cise of power of review ’ 

Madh Pra 15 B (C N 6) 
-Ss. 332, 3 (18), 4 and 5 — Powers of review 


— Notice to parties interested to be heard in 
support of order under review — Notice to all 
cifeens residing in Mimicipal area not necessary 

— Councillors found to be not interested in sup- 

porting order of dissolution — Order setting aside 
order of dissolution not vitiated for want of notice 
to them Madh Pra 15 C (C N 6) 


-S. 332 — Power of review — Scope — Gov- 


ernment can reviesv its order if it is not reason- 
able, proper or legal — Power is to be exercised 
sparingly and in e.xtraordinarv circumstances 

Ma'dh Pra 15 E (C N 6) 


MYSORE CITY OF B.4NGALORE IMPROVE- 
MENT ACT (5 of 1945) 

S. 16 (2) — Procedure under for serving 


notice — Not identical \nth procedure prescribed 
under Land Acquisition Act (1894) — No discri- 
mination between persons governed by Section 16 
(2) — Section 16 (2) is- not unconstitutional — 
Constitution of India, Article 14 

Mys 1 B (C N 1) 


—OCTROI IMPOSITION RULES FRAMED BY 
MUNICIPAL COUNCIL, PANDHURNA 
(1958) 

-Item No. 87 (Class VIII) of Schedule — Ex- 


pression “carriages and all sorts of convey- 
ances” — Expression includes motor bus 

Madh Pra 1 B (C N 1) (FB) 


—RAJASTHAN MUNICIPALITIES ACT (38 of 
1959) 

Ss. 67 (d), 78 — Prevention of Food Adultera- 
tion Act (1954), Section 20 — Powers of Munici- 


to all citizens residing in Municipal area not 
necessary — See Municipalities — M. P, Munici- 
<palities Act (37 of 1961), Section 332 
; ■ „ . . Madh Pra 15 C (C N 6) 

(ir 'j,; ^ — Patties interested to appear and be 
neara — Notice to all citizens- residing in Munici- 
necessary — See Municipalities — 
KM. P. Municipalities Act (37 of 1961), Section 332 

. c .„o p , Madh Pra 15 C (C N 6) 

— Power of review — Scope — See 
•fli — M. P. Municipalities Act (3 of 

(551981) Section 332 Madh Pra 15 A (C N 6) 

• V ^11 — Scope — - Regular formal enquiry 

^nto allegations on which it is proposed to dissolve 
supersede council, is not contemplated — Such 
■ j’nquiry is not also barred by section 

c ooo , Madh Pra 15 D (C N 6) 

" Ss. 3x8 (1) and 828 (6) — Order of dis-' 

Irirtn , 


pal Chairman imder Section 67 (d) — Includes 
power to institute complaint for prosecution of 
accused under Section 20 of Food Adulteration 
Act — Specific deleeation under Section 78 is not 
necessary — Appeal by Municipal Council on 
account of accused is valid 

Raj 16 A (C N 4) 
-S. 78 — Powers of Municipal Chairman 


under Section 67 (d) — Includes power to file 

complaint under Section 20 of Food Adulteration 
Act — Specific delegation under Section 78 not 
necessary — See Municipalities — Rajasthan 
Municipalities Act (38 of 1959), Section 67 (d) 

Raj 16 A (C N 4) 

— U. P. TOWN AREAS ACT (2 of 1914) 

-S. 14 (1) (f) — Validity — Circumstances 


and property tax comes within Sch. 7, List II, 
Items 49 and 60 of the Constitution — Provision 
is intra vires State Legislature — (Constitution of 
India, Article 246 and Sch. 7, List II, Item 49 and 
60) All 40 B (C N 7) (FB) 


iT" Clonsequences mentioned in 


MUSSALMAN WAIOF VALIDATING ACT (6 of 
1913) 

Ss. 1 and 5 — Retrospective operation given 

by Act of 1930 — Effect — - (Mussahnan Wakf 


. chon 328 (6) follow — See Municipalities — ; 


Validating Act (1930), Section 2) 

All 35 A (C N 6) 
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MUSSALMAN WAKF validating act (contd.) 

Ss. 1, 3, 4 — Change brought about by Act 

in Muhammadan law as to wakf indicated 

All 35 B (G N 6) 

S. 2 ■ — Retrospective operation given to 

MussaWan Wakf V^idating Act 1913 — 

See Mussalman Wakf . Validating Act (1913), 

Section T All 35 A (C N 6) 

S. 3 — Change brought about by Act in 

Muhamadan Law of Wakf indicated — ■ See Mus- 
salman Wakf Validating Act (1913), Section 1 > 

.. All 35 B:(G N .6) 

Ss. 3 and 4 — Wakf for the maintenance' 

of wakif and his fairiily — Ultimate benefit reserv- 
ed for religious or charitable purpose (upkeep of 
Madarsa) — ' Intermediate beneficiary outside class 
of persons contemplated by Section 3 (a) — Wakf 
is not thereby rendered invalid at its inception — 
Only effect is to cut out invalid dispositioii — 
Benefit of wakf is accelerated and goes to ulti- 
mate charitable purpose — Doctrine of Cy pres — 
Scope and applicability All 35 C (C N 6) 

S,. 4 — Law t-ss m'&kf — 

Change brought about in it by the Act of 1913' 
indicated — See Mussalrhan Wakf Validating Act 
(1913), Section 1 All 35 B (C N 6) 

S. 4 — ' Wakf for the maintenance of wakif 

and his family — Ultimate benefit reserved for 
religious, or charitable purpose — Intermediate - 
beneficiary outside class of persons contemplated 
by Section 3 (a) — Wakf is not rendered invalid 
at its inception — See Mussalman Wakf Validat- 
ing Act (1913), Section 3 All 35 C (C N 6) 

S. 5 — Retrospective operation given by Act 

of 1930 — Effect — See Mussalman Wakf 

Validating Act (1913), Section 1 

All 35 A (C N 6) 

MYSORE aTY OF BANGALORE IMPROVE- 
MENT ACT (5 of 1945) 

See under Municipalities. 

MYSORE ELEMENTARY EDUCATION ACT (6 
of 1941) 

See under Education. 

MYSORE EXCISE ACT (5 of 1901) 

S. 29 — Rules regulating sale of excise privi- 
leges, Rule 23 — Levy of education cess on Beer 
shop rent, toddy shop rent, tree tax and tree rent 
— Such cess is neither leviable imder Rule 23 
nor under any notification — . Mysore Elementary 
Education Act (6 of 1941), Section 9 and Schedule 
— Constitution of India, Article 265 

Mys 23 C (C N 8) 
MYSORE EXCISE ACT (21 of 1966) 

S. 24 — Excise Duty — Shop rent on Toddy 

shop, Arrack shop and Beer shop is not a duty 
of excise — Levy of Education cess is however 
valid since it is not confined to duties of excise 
only — Mysore Elementary Education Act (6 of 
1941), Section 9 and Schedule (as amended in 
1955) — (1966) 1 Mys LJ 554, Held, reversed in 
AIR 1967 SC 1512 Mys 23 F (C N 8) 

S. 24 — Shop rent under the Act is not a- 

tax — See Constitution of India, Article 265 

Mys 23 J (C N 8) 
-- — S. 24 — Pav-ment of education cess on Toddy 
Mmp, Arrack shop. Beer shop under the Act — 
Ce.ss declared void — Parlies arc entitled to 
refund — See Contract Act (1872), Section 72 

N.™nAl, TOS-nCE M"’ « (O N 6) 

- — -Quasi judicial order — Rule of audi alteram 
AH rN ,T 9?'"® interference under" 

tion^ oftndia:^;il^cle''"2l7‘"''°" - 
' Delhi 1 (C N 1) 
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pIORTHERN INDIA CANAL AND DRAINAGE 
ACT (8 of 1873) 

_ ^S. 30-B (3) — Revision under — Superin- 

tending Canal Officer acts judicially and his order 
iP open to scrutiny under Articles 226, 227 of the 
Constitution — See Constitution- of India, Arti- 
cle 226 Punj 1 (G N 1) 

(i)ATHS ACT (10 of 1873) 

— S. 4 — In order that affidavit should be 
valid evidence in proceeding under Sectipn l45, 
(Criminal P. C., it may be sworn in before my 
[vlagistfate who is otherwise competent to admini- 
ster oath under Section 4 and receive evidence 
See Criminal P. C, (1898), Section 145 

Manipur 3 (C N 2) 
(3CTROI IMPOSITION RULES FRAMED BY 
MUNICIPAL COUNCIL PANDHURNA (1958) 

' See under Municipalities. 

OPIUM ACT (1 of 1878) 

. S , 9 . (a) — See Penal , Code (1860), Sec- 
tion 120-B SC 4 A (C N 2) 

^ ■?>. Qi Oim/ff/ak Y, C.. 

tion 251-A SC 4 B (C N,2) 

S. 20-G — See Criminal P C. (1898), Sec- 
tion 251-A SC 4 B (C N 2) 

ORISSA MINISTERIAL SERVICE RULES 1963 
See tmder Civil Services. 

ORISSA SALES TAX ACT (14 of 1947) 

See under Sales Tax. 

PANCHAYATS 

^ANDHRA PRADESH GRAM PANCHAYAT 
ACT (2 of 1964) 

. S. 20 — Duly elected member — Does not 

pease to be a member merely because some one 
alleges that he has incurred a disqualification — 
See Constitution of India, Article 226 

Andh Pra 22 (C N 11> 

. S. 22 — ■ Elected member — Writ alleging 

that he was subsequently disqualified from hold- 
ing office under Section 20 — Proper _ remedy is 
to move under Section 22 — Writ of quo 
warranto is most inappropriate — See Constitu- 
tion of India, Article 226 

Andh Pra 22 (C N 11) 

— U. P. PANCHAYAT RAJ ACT (26 of 1947) 
S. 12 (c) (as extended to Manipur) — Elec- 
tion of Sarpanch and Sahayak Sarpanch — 
Remedy to aggrieved party available under Rules 
' — On facts and circumstances writ petition held 
maintainable — ■ See Constitution ' of India, Artir 
cle 226 Manipur 13 E (C N 6) 

■ S. 44 (as extended to Manipur) — 

U. P. Panchayat Raj Rules (1947), 
Rule 146 (1) — Word "shall” used in R. : 146 
(1), inteipretaHon of “Shall” is mandatory and in 
context of Section 44 of the Act it means “must” 
— Proviso to SecHon 44 lays down penal conse- 
quences if Sarpanch and Sahayak Sarpanch are 
imt elected within prescribed period, in which case 
the prescribed authority "may” appoint Sarpanch 
or Sahayak Sarpanch — Hence, election of Sar- 
panch and Sahayak Sarpanch held beyond period 
of one month from date of appointment of 
Panchas is ill<^al and contrary to provisions of ' 
SccUon 44 and Rule 146 (1) 

c ytA Tj r, T. .Manipur 13 A (C N 6) 
Panchayat Raj Rules (1947). 

I- Sarpanch and 

Sahayak Sarpanch — Two Parties — Some 
Panchas of one party arrested by police just before 
and’llimsT meeing for election on false 

Dart prevent them from taking 

part in electron and vote — It was found that 
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PANCHAYATS — U. P. PANCHAYAT RAJ ACT 
(contd.) 

k)ther panchas at whose instance they were arrest- 
ed, played fraud and made election a simple farce 
and mockery — Held, it was nothing but an abuse 
•of democracy and democratic set up of Nyaya 
Pancbayat and the so-called election was a_ sham 
•and a colourable one which must be set aside — 
Constitution of India, Article 226 

Manipur 13 B (C N 6) 

S. 44 (as extended to Manipur) — U. P. 

Pancbayat Rules (1947), Rule 146 (4) — Election 
•of Sarpanch and Sahayak Sarpanch — Quorum — 
•Total number of members 15 — Three members 
arrested just before commencement of meeting for 
election — Five members on refection of their 
application to adjourn meeting due ^ to illegal 
arrest, leaving meeting without signing list of 
voters present — Election conducted subsequent- 
ly held contravened provisions of sub-rule (4) of 
Rule 146 as there were only 7 members while 
the quorum required for meeting was ‘eighP the 
strength of Nyaya Pancbayat being 15: Case law 
discussed Manipur 13 C (C N 6) 

S. 44 (as extended to Manipur) — Election 

of Sarpanch and Sahayak Sarpanch — - Remedy to 
aggrieved party available under Rules — On facts 
and circumstances vwit petition held maintainable 
— See Constitution of India, Article 226 

Manipur 13 E (C N 6) 
— U. P. PANCHAYAT RAJ RULES (1947) 

R. 79 — Election of Sarpanch and Sahayak 

Sarpanch — Remedy to aggrieved party available 
under Rules — On facts and circumstances writ 
petition held maintainable — See Constitution of 
[nia. Article 226 Manipur 13 E (C N 6) 

-R. 146 (1) — Word “shall” is mandatory and 

-in- context of Section 44 of the Act it means 
“must” — Proviso to Section 44 lays down penal 
consequences if Sarpanch and Sahayak Sarpanch 
are not elected within prescribed period, in which 
case the prescribed authority “may” appoint Sar- 
panch or Sahayak Sarpanch held, beyond 
period of one month from date of appointment oi 
Panchas is illegal and contrary to provisions of 
Section 44 and Rule 146 (1) — See Panchayats 
— U. P. Pancbayat Raj Act (26 of 1947) (as 
extended to Manipur), Section 44 

Manipur 13 A (C N 6) 

R. 146 (1) — Writ petition — New point — 

Point regarding validity of election of Sarpanch 
and Sahayak Sarpanch after one month of ap- 
pointment of Panchas of Nyaya Pancbayat not 
raised in writ petition — Point raised in affidavit 
in rejoinder — Copies served on respondents 
advocates — Held, point raised in affidavit-in-re- 
ioinder of which respondent bad full notice could 
be urged — See Constitution of India, Article 226 

Manipur 13 D (C N 6) 

^R. 146 (2) — Election of Sarpanch and 

Sahayak Sarpanch — Two parties — Some 
Panchas of one party arrested by police just 
before commencement of meeting for election on 
false and flimsy groimds to prevent them from 
taking part in election and vote — It was found 
that other panchas at whose instance they were 
anested, played fraud, made election a simple 
farce and mockery — Held, it was nothing but 
an abuse of democracy and democratic set up of 
Ny^-a Panchaj'at and the so-called election was 
a sham and a colourable one which must be set 
^ide — Constitution of India, Article 226 — See 
Banchayat Raj Act (26 ol 
1947) (as extended to Manipur), Section 44 

Manipur 13 B (C N 6) 

y R- 146 (4) — Election of Sarpanch and Sahayak 

Sarpanch — Quorum — Total number of mem- 


PANCHAYATS — U. P. PANCHAYAT RAJ 
; RULES (contd.) 

bers 15 — ■ Three members arrested _ just before 
commencement of meeting for election — Five 
members on rejection of their application to ad- 
journ meeting due to illegal arrest, leaving meet 
ing svithout signing list of Voters present — Elec- 
tion conducted subsequently held contravened 
provisions of sub-rule (4) of Rule 146 as there 
were only 7 members while the quorum required 
for meeting was ‘eight’ the strength of Nyaya 
Pancbayat being 15 — See U. P. Pancbayat Raj 
Act (26 of 1947) (as extended to Mam'pur), S, 44 

Mampur 13 C (G N 6) 

R. 147 — Election of Sarpanch and Sahayak 

Sarpanch — Remedy to aggrieved party available 
under Rules — ^ On facts and circumstances writ 
petition beld maintainable — See Constitution of 
India, Article 226. Manipur 13 E (G N 6) 


PARTNERSHP ACT (9 of 1932) 

S. 13 — Capital contribution and advance, 

distinction between — Partner can withdraw 
capital by agrreement w'ith other partners — With- 
drawal of capital contribution does not make it an 
advance merely because there is not compulsion 
in partnership deed to contribute towards capital 
• — Withdrawal of capital does not mean want of 
obligation to contribute to capital 

Madh Pra 9 B (C N 4) 
PENAL CODE (45 of 1860) 

S. 29 — See Penal Code (1860), Section 420 

SC 40 B (C N 13) 

S. 30 — See Penal Code (1860), Section 420 

SC 40 B (C N 13) 

Ss. 34, 149 — Common object and common 

intention are different — However both deal with 
groups of persons who share one offence — Charge 
under S. 149 is no impediment — No conviction 
under S, 34 Cal 28 C (C N 6) 

S. 34 — Acquittal on charge under S. 302/34 

I. P. C. — No bar to conviction under S. 304/34 
I. P. C. by Appellate Court — See Criminal P. C. 
(1898), S. 423 Cal 28 D (C N 6) 

• S. 34 — See Penal Code (1860), S. 395 

Ker 29 B (C N 9) 
Section 84 and Chapter IV, General — Ap- 
plicability — Conditions essential — Plea of insanity 
— State of mind before and after commission of 
act relevant — Held on e-ridence that defence 
of insanity was not made out 


OC lO A VCJ IN OJ 

Ss. 96, 97 — Prosecution rmder Ss. 324/34, 

I. P. C. — Plea of total denial of the offence, 
taken up by accused in their statements — It is 
open for them to raise alternative plea of right 
of private defence, if the same can be proved on 
strength of prosecution evidence itself 

Bom 20 B (C N 41 

■ S. 97 — Right of private defence — Whether 

plea can be raised by accused who plead total 
denial of the offence — See Penal Code (1860) 
S. 96 Bom 20 B (C N 4) 

- Ss. 97, 99, 42o, ■441 — Right of private de- 
fence of property — Offender asserting bona fide 
claim of his right — Offender, neither liable for 
mischief under S. 425, nor for criminal trespass 
under S. 441 — There is no right of private de- 
fence of property against such an offender 

Bom 20 C (C N 4) 
-r — S- 97 — • Right of private defence — When 
extends to causing death explained — See Penal 
Code (1860), S. 100 Cal 28 A (G N 6) 

— -S. 99 Ri^t of private defence of property 
-7T Av^ability-: — See Penal Code (I860), S. 97 

i.’ ■■ : :: 1 ' Bom 20 C (C N 4) 
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PENAL CODE (contd.) . 

S. 99 Right of private defence — Extent 

— See Penal Code (1860), . S. 100 , ^ ' 

• Cal 28 A,(C N 6) 

Ss. 100, 97, 99 — Private defence right of — 

Persons • in , possession of land have a right to de* 
fend the land • from , those who obstruct ploughing 
it — liiey have a right to defend themselves when 
liey attempt to remove obstruction — When such 
right extends to causing death explained . 

Cal 28 A (C N 6) 

S. 114; Ulus, (b) — Accomplice — Illustrative 

case ' — Accused No. 2 extorting moneys from vi). 
lagers abusing his official status — Accused No. 1 
a subordinate of A-2 aiding A-1 and being present 
at the time A-2 received ihoneys — A-1 held 
suilty under S. 5 (2) of Prevention of Corruption 
Act read with S. 114 of Penal Code — (Prevention 
of Corruption Act (1947), S. 5 (2) ) ’ ' 

SC 17 F (C N 7) 

Section 120-B — Opium Act (1878), Seg. 

tion 9 (a) : — Prosecution of accused A, his two 
sons B and C and his nephew D under Sen, 
tfon I2(J-E, £ F. C, and’ Section ST (a/ of the Aq( 
— Recovery of large quantity of opium from 
house of accused — Question , whether accused 
persons were in conscious possession of opium re- 
covered from their house — Plea of their living 
separately and that they were not present at time 
of recovery considered in detail and decided against 
accused — Chance of any outsider having thrown 
opium in court yard of house eliminated — Con. 
current findings of trial court and appellate court 
accepted by High Court in revision — There was 
no legal error or infirmity committed by any of the 
courts — Findings not interfered in appeal by 
special leave — Constitution of India, Article 136 

SC 4 A (C N 2) 

■ Ss. 147, 149 ■ — Unlawful assembly — Ac- 

cused owning and possessing land wanting to 
plough it — Other party obstructing — Melee 
ensuing — Accused who had a right to defend 
their land and persons cannot be said to form un. 
lawful assembly and S. 149 can have no applica- 
tion for any odier offence committed by them 

Cal 28 B (C N 6) 

• S. 149 — Unlawful assembly — . When cab 

be said to have been formed — See Penal Codp 
(1860), S. 147 Cal 28 B (C N 6) 

■ S. 149 — Charge under S. 149 is no bar to 

conviction under S. 34 — See Penal Code (I860) 
S- 34 Cal 28 C (C N 8) 

S. 161 — See Evidence Act (1872), S. 133 

, SC 17 A (C N ,7) 
See Evidence Act (1872), S. 13S 
„ SC 17 B (C N 7) 

161 — Ingredients of the offence — Motive 
of the particular Kind mentioned in the section is 
necessary. Cri. Appeal No. 656 of 1963, D/. 

14-12-1984 (Raj), Reversed SC 17 C (C N 7) 
•- — S. 161 ' — See Prevention of Corruption Aot 
(2 of 1947), S. 5 (1) (a) SC 17 D (C N 7 
Ecclions 199 and 200 — Essential ingredient^ 
— For conviction under Section 199 false statel 
ment in a declaration must be proved to be touch- 
ing any point material to object for which de,. 
ciaralion is made — For conviction under See. 
lion 200 declaration should be used or attempted 
.Jl. commtlv -— Appellant swearing affidg. 

it pwng date of birth of his minor son on basis 
school record knowing that it wronc — 
Giving of wrong date not touching any material 
point m appeal and appellant standine to gain no 
advantage therefrom — Declaration not shown to 

under^Lor^P^’ror complaint by couH 

ections 199 and 200 against appellant is 


-S. 161 


PENAL CODE (contd.) . ; ; . 

not justified. Cr. App. No. 4 of 1967, D/- .10-11- 
1967 (Pat), Reversed , SC .,7 (G N 8} 

S. 200 — Essehtial ingredients — ■ For con- 
viction under S. 199 false statement is a declara- 
tion must be proved to be touching .any point 
material to object for which declaration is made 
■ — For conviction under S. 200 declaration should 
be used or attempted to be used corruptly — Ap- 
pellant swearing affidavit giving date of birth of 
nis minor son on basis of school record knowing 
that it was wrong — Giving of wrong date not 
touching any material point to appeal and appel- 
lant standing to gain no advantage therefrom 
Declaration not shown, to be used corruptly — 
Filing of complaint by court under Ss. 199 and 
200 against appellant is not justified — See Penal 
Code (1860), S. 199 SC 7. (C N 3) 

S. 228 — Scandalizing the Court — See Con- 
tempt of Courts Act (1952), S. 2 

Cal 1 A (C N 1) (SB) 

■ S. 302 — Acquittal on charge under S. 302/ 

34 I. P. C. — In appeal against conviction under 
other charges. Appellate Court cannot convict the 
accused under S. 302/34 — - See Criminal P. C. 
(1898), S. 423 Cal 28 D (C N 6) 

S. 302 — Charge under — ■ Grant of bail — 

Principles — See Criminal P. C. (1898), S. 498 

Manipur 6 (C N 3) 

i S. 304 — Earlier acquittal under S. 302/34 

I. P. C. — Conviction under Sec. 304/34 I. P. C. 
by Appellate Court not hit by acquittal See 
Criminal P. C. (1898), S. 423 

Cal 28 D (C .N 6) 

S. 304 — . Charge under, •— Grant of bail — 

Principles — See Criminal P. C. (1898), S. .498 

Manipur 6 (C N 3) 

S. 307 — Charge imder — Grant of bail — 

Principles ^ — See Criminal, P. C. (1898), S, 498 

Manipur 6 (C N 3) 

S. 379 ,— See Penal Code , (1860), S. 395 ■ 

Ker 29 B (C N 9) 

Si 395, 379, 34 — One group of _ persons 

detaining complainant carrying some Articles 
Other group removing the articles _ — All can pe 
charged with offence committed with common in- 
tention , Ker 29 B (C N 9 

S. 409 — Conviction for criminal breach or 

trust — Subsequent prosecution for different sums 
during the period covered earlier — - 
trial not barred — See Criminal P. 
s. 403 Bom 1 A (C N 1) 

Ss. 420 and 22 — .‘Property’ does not neces- 
sarily mean a thing which must have a market 
value — Income-tax assessment order is a ‘pro- 
perty’ SC 40 A (C N 13) 

Ss. 420, 29 and 30 — Valuable security — • 

Income-tax assessment order is a valuable security 

SC 40 B (C N 13) 

S. 425 — Offender not liable for mischief 

under the section — No right of private defence 
if proprietv against such an offender — See Penal 
Code (1860), S. 97 

Bom 20 C (G N 4) 

S. 441 — Offender not liable for trespa-ss 

under — No right of private defence against such 
an. offender — See Penal Code (1860), S. 97 

Bom 20 C (C N 4) 

■ Chapter IV, General — Applicability — Con- . 
ditions essential — Plea of insanity — State of 
mind before and after commission of act relevant 
— Held on evidence that defence of insanity was 
not made out — See Penal Code (1860), S. 84 

SC 15 (C N 6) 

PEPSU TENANCY AND AGRICULTURAL 
LANDS ACT (3 of 1953) 

See imder Tenancy Laws 
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SUBJECT INDEX, A. 

PORTUGUESE DECREE NO. 37758 D/- 22-2- 
1960 

' -S, 13 — Valuation of acquired property _ — 

Real value cannot be determined by taking into 
consideration its purpose as landed property — See 
Portuguese Law No. 2030 D/- 22-6-1948, S. 14 

Goa 1 A (G N 1) 
S. 33 para unico — Valuation of property ac- 
quired — Reliance on S. 33 para unico is improper 
— See Portuguese Law No. 2030 D/- 22-6-1948, 
S. 14 . Goa 1 A (G N .1) 

PORTUGUESE GOVERNMENT DECREE OF 
20-9-1906 . 

Regulamento das minas, Art. 3 — Expression 

“owner of the soil” — Meaning • Expression 
ought not to be narrowly construed” — • A lessee 
obtaining a . lease of 2000 years is a qualified owner 
of the soil and his consent is effective. 

Goa 6 F (C N 2) 

PORTUGUESE GOVERNMENT DECREE OF 
3-11-1905 

-RcguiMnehto sobre a lavra de pedteiras nas 

Provincias ultramarinas. Article 1 — China' clay 
is covered by Article 1 Goa 6 G (G N 2) 

PORTUGUESE LAW NO. 2030, D/- 22-6-1948 
— — S. 10 — , Valuation of property — Just, com- 
pensation — Value of property has to be deter- 
mined in . accordance with Section 10. See 
Portuguese Law No. 2030, D/- 22-6-1948, Sec- 
tion 14 Goa 1 A (C N 1) 

S. 10 — ‘Just com^nsation’ — Determina- 
tion — -Potentialities of property can be taken 
into accoimt — Section 607 of Portuguese Civil 
Procedure Code- doe's, not apply 

, ' Goa 1 B {G N 1) 

. =.s. 11 — Valuation of property acouired — 

Real value cannot be determined by taking into 
consideration its purpose as landed property ^ — 
See Protuguese Law No. 2030, D/- 22-6-1948, 
Section 14 Goa 1 A (C N 1) 

— — Ss. 14, 10 and 11 and Portuguese Decree No. 
37758, D/- 22-2-1950, Sections 13 and 33 para 
unico - 7 — Valuation of property — Just compen- 
sation. ^Acquired property not meant either for 
town plahiiing ■’ or for opening routes of communi- 
cation — Real value of the property has to be 
determined in accordance with Section 10 — 
Reliance on Section 33 para unico is improper — 
Real value cannot be determined by taking into 
consideration its purpose as landed property ■ 

Goa 1 A (C N 1) 

PORTS ACT (15 of 1908) 

S. 3 (8) — Reference of industrial dispute 

regarding major port by (Lt. Governor) Admini- 
strator — Validity — See Industrial Disputes Act 
(1947), Section 10 Goa 16 E (C N 3) 

PRECEDENTS 

A singue Judge of a High Court is ordinarily 

bound to accept as correct judgments of courts 
of co-ordinate jurisdiction or Division Benches 
and Full Benches of his Court. Civ. Rev. Appin. 
No. 477 of 1960, D/- 12-2-1963 (Guj) Reversed 

SC 69 B (C N 19) 
^PREVENTION OF CORRUPTION ACT (2 of 
. 1947) 

S. 5 (1) and 5 (2) — See Evidence Act (1872), 

Section 133 SC 17 A (C N 7) 

S. 5 (1) and 5 (2) — See Evidence Act (1872), 

Section 133 SC 17 B (C N 7) 

— Offence not falling under Sec- 
tion 161 of Penal Code cannot come within this 
provision (Penal Code' (1860), Section 161) 

SC 17 D (C N 7) 
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•PREVENTION OF FOOD ADULTER AHOl^ 

ACT (37 of 1954) 

• Ss. 5 (1), 5 (1) (d) and . 5 (2) — Ingredieiits 

■ — Acts complained of need not be in the dis- 
charge of official duties SC 17 E (C N 7)- 

S. 5 (2) — See Penal Code (1860), S, 114 

Ulus (b) SC17F(CN,7h 

S. 7 — Person contravening Section 16 need 

not necessarily . be a licensed vendor — ■ See Pre- 
vention of Food Adulteration Act (1954), S. 1& 

Raj 16 B (C N 4) 

■ — : — Ss. 10, 11, 16 — Negligence of Food . Inspec- 
tor to note what is written on milk container — 
■Prosecution of accused on strength of his oral 
statement — Non-compliance with Section 11 — 
Conviction under Section 16 is illegal 

Raj, 16 C (G N 4)- 

S. 11 — Non-compliance with Section 11 — 

Conviction under Section 16 is illegal — See Pre- 
vention of Food Adulteration Act (1954), S. 10 

Raj 16 C (C N 4)- 

■ Ss. 16, 7 — Person contravening Section 16- 

need not ne’cessarily be a lincesed vendor 

Raj 16 B (G N 4) 

■ S. 16 — Non-compliance with Section 11 — 

Con-viction under Section 16 is illegal — See- 
Prevention of Food Adulteration Act (1954), Sec- 
tion 10 Raj 16 -C (C N 4)- 

• S. .16 — Conviction under — Sale of adulte- 

rated food article must be proved 

Raj 16 D (C N 4> 

■ S. 20 ■ — Chairman of Municipal . Committee 

Has power to institute a complaint for prose- 
tion of accused under the section — See Muni- 
cipalities — Rajasthan Municipalities Act (38 of* 
1959), Section 67 (d) • 

Raj 16 A (C N 4> 
PREVENTIVE DETENTION ACT (4 of 1950>' 

. See mnder Public Safety 
PRpVINCIAL INSOLVENCY ACT (5 bf 1920)- 
-S. 28 (5) — Insolvent’s right to sue for con- 
tribution — Vests in Official Liquidator as not 
exempted under Section 60 (e) of Civil P. C. 
(1908) — Suit on such right by insolvent not 
maintainable Andh Pra 23 (C N 12)' 

—S. 42 (1) (a) — Applicabilify — Insolvent, in. 

petition for order of absolute discharge taking ex- 
ception provided in Section 42 (1) (a) — . Onus to 
prove exception ii on him — Absence of objec- 
tion to the averment in petition — Does not make- 
Section 42 (1) (a) inapplicable — (E-vidence Act 
(1872), Sections 101 to 104) 

Pat 28 (C N 10)' 
PROVINCIAL SMALL CAUSE COURTS ACT 
(9 of 1887) 

S. 15 (1) — Suit for possession of immovable 

property — Excepted from the cognizance of z 
Small Cause Court — See Civil P. C. (1908), 
Order 23, Rule 3 Delhi 7 (C N 4)-^ 

• S. 17 (1) — Proceedings before Rent Con- 

troller — Practice and procedure to be followed' 

■ — See Civil P. C. (1908), Order 23, Rule 3 

Delhi 7 (G N 4) 
Sch. 2, Art. 14 — Suit for possession of im- 
movable property or an interest therein — Not 
cognizable by Small Cause Courts — See Civil' 
P. C. (1908), Order 23, Rule 3 

Delhi 7 (C N 4) 
PUBLIC SAFETY 

—PREVENTIVE DETENTION ACT (4 of 1950) 

S. 3 — Detention orders served on person 

while in jail custody — For that reason alone 
orders are not invalid Assam 14 A (G N 5)' 

S. 3 — Grounds of detention must be speci- 
fic and clear — Duties of detaining authority 
pointed out Assam 14 D (C N 5> 
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SUBJECT INDEX,: A.- 


PUBLIC SAFETY — PREVENTIVE DETENTION 
ACT (contd.) ' ^ . 

^s. 3' (1)- (a) (ii), 7 (1) — Grounds in support 

of order in English language served on detenu 
Tunning into fourteen typed pages and refeired 
to his activities , over . thirteen years beside refer- 
ring to large number of court proceedmgs con- 
cerning him and his associates — Mere oral ex- 
planation by the Authorities of such complicated 
order without supplying him translation in script 
and language whidi he imderstood — It amounts 
to denial of right of being communicated the 
grounds and of being afforded the opportunity of 
making representation against the order — Order 
made by District Magistrate, not halving been 
followed up by service within five days, as pro- 
vnded by Section 7 (1), of communication to him 
of grounds must be deemed to have become in- 
valid — Subsequent detention held to be un- 
authorised — Constitution of India, Articles 22 (5) 
and 226 SC 43 A (C N 14) 

S. 3 (1) (a) (ii) — See Preventive Detention 

Act (1950), Section 13 (2) 

S. 7 (1) — See Public Safety — Preventive 

Detention Act (1950), Section 3 (1) (a) (ii) 

SC 43 A (C N 14) 

S. 8 — Detention order — Consideration of 

case by Board different than one constituted at 
the time of service of detention order — Pro- 
priety — See Public Safety — Preventive Deten- 
tion Act (1950), Section 9 

Assam 14 B (C N 5) 
Ss. 9, 8 — At the time of service of deten- 
tion order, only Board in existence as that con- 
stituted under Assam Government notification 
dated 15-2-1968 — This Board was functioning 
on 2-4-1968 when case was placed by State Gov- 
ernment before Board — Case considered by dif- 
ferent Board reconstituted under Assam Govern- 
ment notification dated 1-5-1968 — Held there 
■could be no valid objection to latter Board con- 
sidering the case pending before earlier Board — 
General Clauses Act (1897), Sections 17, 18, 21 

Assam 14 B (G N 5) 

S. 11 (1) — . Detention Order — Absence of 

confirming order of Government -within 3 months 
from date of detention — Detention order must 
be struck down — See Constitution of India, Arti- 
cle 22 (4) Assam 14 C (C N 5) 

-Ss. 13 (2), 3 (1) (a) (ii) — Scope of S. 13 (2) 

— Expression ‘revocation” in Section 13 (2) is 
not capable of restricted interoretation — Order 
under Section 3 (1) (a) (ii) revoked — Fresh order 

under Section 13 (2) based not on fresh facts 

Order is not justified under Section 13 (2) 

(Civil P. C. (1908), Pre. — Interpretation of Sta- 
ples — Meaning of words) (Words and 
Phrases — Revocafaon ) 

SC 43 B (C N 14) 


PUNJAB COURTS ACT (6 of 1918) 

yS. 39 — Letters patent appeal under Cl. 10, 
npinst order m peHUon under SecHon 19, Hindu 
Mamage Act — Maintainable — See Hindu Mar^ 
nage Act (1955), Section 28 

Punj 25 A (C N 5) 
SALES TAX ACT (40 of 
AMENDMENT AND 
VALID ATION) ACT (PRESDOENrs ACT NO. 
14 or lyB/) 

See under Sales Tax. 

PUNLVB REORG.VNTS ATION ACT (31 of . 1906) 

L.i M c "17 territorial 

e. tent sxhile Section 89 deals with power of adap- 
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-PUNJAB REORGANIZATION ACT (contd.) 
tation — No provision in. the Act forbids passing 
of laws retrospectively Punj 12 B (G N 4) 

— — S. 89 — . Deals with power of declaration — 
No provision in the Act forbids passing _ of laws 
retrospectively — See Punjab Reorganisation Act 
(31 of 1966), Section 88 

Punj 12 B (C N 4) 

RAILWAY ESTABLISHMENT CODE 

^R. 157 — ' See Constitution of India, Art 309, 

Proviso SC 118 A (C N 25) 


RAILWAYS ACT (9 of 1890) 

— — S. 3 (6) (Prior to its amendment in 1961) — 
See Railways Act (1890) (Prior to its amendments 
in 1961), S. 77 SC 23 A (C N 8) 

■ S. 72 (before its amendment in 1961) — See 

Constitution of India, Article 300 

SC 23 C (C _N 8) 
— — S. 72 — Damage to goods in transit — 
Damages — Absence to show the exact monett^ 
loss suffered would not disentitle plaintiff to claim 
damages Bom 7 C (C N 2) 

— -S). 14-h. — — 'C.tnrff/frtWft VfJCii- 

tial Bom 7 A (C N 2) 

Ss. 74A and 74C — Negligence — Burden 

of jjroof — Railway obliged to place all material 
on record to decide whether Railway was , negli- 
gent Bom 7 B (C N 2) 

S. 74C — ■ Negligence — Burden, of proof — 

See Railways Act (1890), Section 74A 

Bom 7 B (C N 2) 

Ss. 77, 140 and 3 (6) (Prior to its 

amendment in 1961) — Notice — Bengal 

and Assam Railway — Service on Chief Com- 
mercial Manager (Claims and Refunds), held suf- 
ficient — AIR 1962 Cal 42, Reversed 

SC 23 A (C N 8) 

Ss. 78-B and 140 (as . amended in 

1961) — Service of notice of claims for 

refund on Refunds Officer is legal 

Cal 39 (C N 8) 

S. 140 (Prior to its amendment in 1961) — 

See Railways Act (1890) (Prior to its amendments 
in 1961), S. 77 SC 23 A (C N 8) 

S. 140 (as amended in 1961) — Service of 

notice of claims for refund on Refunds Officer is 
legal — See Railways Act (1890) (as amended ia 
1961), Section 78B Cal 39 (C N 8] 

RAJASTHAN MUNICTPALITIES ACT (38 oi 
1959) 

See under Mimicipalities. 

RAJASTHAN STAMP LAW (ADAPTATION) ACT 
(7 of .1952) 

See tmder Stamp Duty. 


REGISTRATION ACT (16 of 1908) 

S. 18 (d) — Compromise — Registration — 

When necessary — See Registration Act (1908), 
S. 17 (1) (b) , _ Orissa 5 B (C N 3) 

— — S. 17 (1) (b) and (2) (v) — Compromise — * 
Registration — Petition of compromise — No 
creab’on or e.xtinction of right by itself Regis- 
tration unnecessary Orissa 5 A (C N 3) 

. T7 (1) (b), 18 (d) — Petition of compro- 
™ise Creation of rights in moveable property 
Registration unnecessary 

c 1 - n\ -n Orissa 5 B (C N 3) 

Ir (1) (b) Properh' valued over Rs. 100 

— Relmquishment can onlv be by a regis- 
tered document Orissa 10 B (C N 6) 

^^^^SENTATION OF THE PEOPLE ACT (43 

“TT®- ~ Disqualification — See Constitution 

or Jammu and kashmir, Section 69 

J and K 12 E (C N 6) 
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SALES TAX 

-BENGAL FINANCE (SALES TAX) ACT (6 of 
, .1941) .... 

— S. 21 (1) — Reference under without .court- 
"ce stamp — Copy of order challenged . not 
mclosed — Application entertained through over- 
ii^it but rejected ex parte subsequently — Prin- 
ciples of natural justice, as to right of. audi alteram 
partem violated — See Constitution of. India, Arti- 
cle 227 ■ ’ ' Delhi 1 {C N 1) 

--CENTRAL SALES TAX ACT (74 of 1956) 

Pre. — Act , is not ultra vires — (1967) 20 

STG 150 (Mad), Held overruled by C. A. No. 763 
of, 1967, D/- 18-4-1968 (SC) 

Punj 12 I (C N 41 

S. 14 — : See' Sales Tax — Punjab General 

Sales Tax (Haryana Amendment . and Validation) 
■Act (President’s Act No. 14 of 1967), Section 6 

Punj 12 D.,(C N 4) 

S. 15 : — , See , Sales Tax, — Punjab General 

.Sales Tax (Haryana Amendment and Validation) 
,Act. (President’s Act No. 14 of 1967), Section 6 

Pwrq \a 15 (C. ^ 4 

•' -S. 15 — Option ■ to ' reopen cases which were 

■struclc down by Supreme Court decision in AlR 
1967 SC 1616 — Option is not illegal — See Sales 
'Tax ^ — 'Punjab General Sales Tax Act (46 of 1948 
.'as amended by Haryana Amendment and Valida- 
•tion Act 14 of 1967), S. TIAA 

Punj 12 H (C N 4) 

— M, B. SALES TAX ACT (30 of 1950) 

S. 17 — Civil P. C. (1908), S. 9 — Exclusion 

•of jurisdiction of Civil Court — Case law suiP- 
•maristed — Held . on facts and circumstances of 
'case that suit ' in question for declaration that prO- 
‘ visions of law relating to assessment were ultra 
'^ures arid for-refund of tax illegally collected wAS 
; not barred by Section 17 of M. B. Sales Tax Ant 
'■(30 of 1950) -r- See Civil Procedure Code (5 of 
, 1908), Section 9 , SC 78 (G N 2l) 

•—ORISSA SALES TAX ACT (14 of 1947) 

^S.il2 (8) — Notice for showingr cause against 

•■•escaped assessment — Validity — Notice without 
■disclosing any transactions from which the turO- 
•’over is assumed to have escaped assessment is one 
"purporting to make a roving enquiry and is in- 
'yalid — Issue of such notice by Sales Tax Officer 
'is 'in excess ■ of his jurisdiction and violates princi- 
.:ples of natural justice Orissa 1- (C N 1) 


SALES TAX — PUNJAB GENERAL SALES 
TAX ACT (46 of 1948): (HARYANA AMEND* 
MENT AND VALIDATION) ACT (contd.) 

— __S, 6 — Defect in Parent Act 46 of ’. 1948 
pointed out by Supreme . Court H removed , by 
Haryana Amendment and Validation , Act,J 14... of 
1967 __ .it; is impossible to make law that can 
cover all conceivable possibilities — • If there is 
double levy the second levy is void but not the 
law Punj 12 F (C N 4) 

S. IIAA — Central Sales Tax ' Act (74 of 

1956), S. 15 — Option given to assessees to re- 
open cases which were struck down by Supreme 
Court decision • Punj 12 H (C N -4) 

Sch. D — . Constitution of India, - Arts. 301, 

304' (a) — Cotton imported in Haryana taxed at 
stage of first sale — Cotton -purchased in _State 
-taxed at stage of first irurchase — There is no 
discrimination in the levy on imported cotton and 
•cotton produced in State Punj 12 G (G N 4) 


SAURASHTRA AGRICULTURAL DEBTORS 
RELIEF ACT (23 of 1954) , ■ 

See under Debt Laws. 


SHOPS AND ESTABLISHMENTS . 

—BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (79 of 1948) 

Ss. 2 (4), 52 (e) read with S. 62 and R. 23 

(1) of the Rules framed under Act — Words 
“Commercial Establishment” in S. 2 (4) — In- 
terpretation of — Profession carried on by. in- 
dividual by his personal skill and, intelligence 
When can fall under S. 2 (4) — Test — Private 
dispensary of doctor is not commerical establish- 
ment — 8 Guj LR 395, Reversed SC 63 (C N 18) 

S. 52 (e) read with S. 62 and R. 23 (1) of 

the Rules framed under Act — Words "Commeri* 
cial 'Ertablishment” in S. 2 (4) : — Interpretation 
of — Profession carried on by individual by, his 
personal skill and intellingence — When can' fall 
under S. 2 (41 — Test — Private dispensary of 
doctor is not commercial establishment — -See 
Shops and Establishments — Bombay Shops and 
Establishments Act (79 of 1948), S. 2 (4) ' ' 

SC 63 (C N 18) 


STAMP ACT (2 of 1899) 
See under Stamp Duty. 


: — ^PUNJAB GENERAL SALES TAX ACT (46 of 
1948) (HARYANA AMENDMENT AND VALI- 
DATION) ACT (PRESIDENT’S ACT NO, 14 of 
'. 1967) 

' Formation of Punjab and Haryana States • — 

• •Haryana State amending Punjab Act retrospectively 
' — ^No discrimination or no violation of Art. 14 so 
'■far as Haryana State is concerned, as law in HAr- 
..yana is uniform — See Constitution of India, Afti- 
, ole 14 Punj 12 C (C N 4) 

i ' ^S. B — Act amending Punjab General Sales 

Tax ' Act (46 of . 1948), has retrospective effect iu 
■ ''territory comprising Haryana State prior to its 
■'eXi.stence and is not ultra vires' — Constitution of 
Article 246 ■— State can enact law retro- 
. ■■‘spectively covering, period . prior to its coming 
','|nfd 'yxislence ' Punj 12 A (C N '4) 

rw;S.!,',6 .^...Central Sales Tax Act (74 of 1956), 
^•.5®^ ' — Old, Punjab State, divided ipto 

-ibl^rt'rina .etc. Haryana State ainending 

inEurijab. -General Sales Tax, .Act (46 of 1948) -^re- 
yj-. t Amendment has the effect of 
,;.tiixipg_cleclared’. ‘goods’’-. 'twice -7-. If any person; is 
he, canj.get,ra relief but it .does • pot 
amending, Act' bad — It is.. only second 
that -is. bad ,(9bite‘r)..--r :.....Eunj IB^D (G.rN; 4) 
Claxui.a.cy’j 1.965 i. 


STAMP DUTY 

—RAJASTHAN STAMP LAW (ADAPTATION) 
ACT (7 of 1952) 

■ Art. 57 — Stamp Act (1899), S. 2 (5) (a) 

In order to attract applicability of Art. 57, docu- 
ment itself must be mortgage deed or security 
bond — Promissory note and receipt though ex- 
ecuted and given by way of security for perfor- 
mance of certain conditions, that would not make 
either of these documents as security bond and 
could not be stamped as such 

Raj 22 A (C .N 5) 

—STAMP ACT (2 of 1899) - . 

S. 2 (5) (a) — See Rajasthan Stamp -Law 

(Adaptation) .Act (7 of .1952), Art. 57. ■ 

Raj- '22 'A (C N. .5) 

Ss. 2 (6), 2 (12), 2 (14), 2 (10), Sch. .1, Arti* 

cle 23 — Instrument • executed- but conditions 
validating transfer of rights 'absent (Instru- 
ment not registered — ; However- rif instruirieht , is 
(.fully .dispositive. -in 'Character .if .is chargeable to 
:• -stamp.'. duty. (AIR .1936 Lah . 449 (SB), Dis’serifed 
■ • Mad 4 -A' (C.N 1);'(FB) 

—^Art. .35 ,5— In.; order.. to. .Fold ,that -agfeement 
,-_._tp,-,let may . be:. stamped .as...lease,Hf _js necessary 
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STAMP DUTY — STAMP ACT (contd.) 

ihat such asreement should create actual demise 
mat SUCH K 22 c (C. N.5) 

_Sch. I, Art. 23 — Instrument when charge- 
able to stamp duty — See Stamp Act (1899), Sec- 
tions 2 (6). 2 (12), 2 (14), 2 (10) 

- Mad 1 A (C N 1) (FB) 


SPECIFIC RELIEF ACT (1 oi 1877) 

S. 9 — Dispossession of tenant by. landlord 

— Remedies for tenant — See Tenancy Laws — 
J. and K. Tenancy Act (2 of 1923) (as amended 
by Act. 12 of 1955), S. 85 

J and K 9 A (C N 4) (FB) 

SUCCESSION ACT (39 of 1925) 

S. 214 — Proof of representative title — - 

Absence of — Objection raised for the first time 
at the hearinf? of second appeal — Held, decree 
could not be set aside for want of succession 
certificate and that plaintifl should be given op- 
'portunily to obtain succession certificate before 
appeal could be disposed of Pat 24 (C N 7) 


TENANCY LAWS 

—ANDHRA TENANCY ACT (18 of 1956) 

— S. 13 — Provision of the section is man- 
datory — See Constitution of India, Art. 227 

Andh Pra 18 (C N 9) 

—BIHAR LAND REFORMS ACT (30 of 1950) 

— S. 14 — Applicability — Provisions do nol 
apply to rent decree charged upon a tenure 
under S. GO of Chhota Nagpur Tenancy Act — 
Remedy of decree-holder is not under the provi- 
sions of S. 14 Pat 1 (C N 1) (FB) 

—CHHOTA NAGPUR TENANCY ACT (6 of 1908) 
S. 00 — Provisions of S, 14, Bihar Land Re- 
forms Act 1950 do not apply to rent decree 
charged upon a tenure under the section — See 
Tenancy Laws — Bihar Land Reforms Act (30 ol 
1950), S. 14 Pat 1 (C N 1) (FB) 

— J, AND K. TENANCY ACT (2 of 1923) 

I S. 2 (5) (as amended by Act 12 of 1955) — 

Dispossession of tenant by landlord — Tenant's 
remedies — Civil suit maintainable — No altcr- 
nalivc right to proceed in Revenue Court (Per 
Majorilv) — See Tenancy Laws — J. and K. 
Tenancy Act (2 of 1923) (as amended by Acl 
12 of 1955), S. 85 J and K 9 A (C N 4) (FB) 

— — S. 50 (1) (as amended by Act 12 of 1955) 
— Dispossession of tenant by landlord — Re- 
medies. for tenant — See Tenancy Laws — J 
and K. Tenancy Act (2 of 1923) (as amended 
by Act 12 of 1955), S. 85 

J .•>nd K 9 A (C N 4) (FB) 

Ss. 85. 2 (5) and 56 (1) (as amended by Acl 

12 of 1955) — Dispossession of tenant by land- 
lord — Remedies for tenant — Civil suit main- 
tainable — No alternative right to proceed in 
Revenue Court (Per majority) — (Civil P. C. 
(1908), S. 9) — (Specific Relief Act (1877). 
S. 9) J and K 9 A (C N 4) (FB) 

—KERALA LAND REFORMS ACT, 1963 (1 of 
1964) 

S. 2 (00), (8) — Varamdar as defined in 

tatter part of S. 2 (60) is entitled to apply for 
fixation of fair rent under S. 31 — See Tenancj 
Laws- — Kerala Land Reforms Act, 1963 (1 of 
1964). S. 31 Ker 11 (C N 4) (FBI 

rS. 8 — Varamdar is a deemed tenant and 

is tnolulcd in definition of tenant — See Ten- 
aocy- Laws -r- Kerala Land Reforms Act 1963 
(I of 19^). S. 31 Ker 11 (C N 4) (FB) 

“"S. 10. (3) — Varamdar is a "deemed tenant" 
•- See Tenancy -Laws — Kerala Land Reforms 


I. E. 1969 Januabt 

TENANCY LAWS ,— KERALA LAND REFORMS 
ACT (contd.) 

Act. 1963 (1 of 1964), S. 31 

Ker 11 (C N 4) (FB) 

S. 13 (1) — Benefit of section — Available 

to all, tenants including cultivating tenants — 
See Tenancy Laws — Kerala Land Reforms .Act 
1963 (1 of 1964), S. 31 Ker 11 (C N 4).(FB) 

Ss. 31, 2 (60), 2 (8). 13 (1), 35, 8, 10 (3) - 

“Varamd.ar” defined in latter part of S. _2 (60) 
is entitled to apply for fi.xntion of fair real 
under S. 31 — ^ Varamdar is "a deemed tenant" 
and is included in definition of ‘tenant’ — He 
has cultivating possession and is lessee — T. P. 
Acl (1882), S. 105 — Essentials of lease — Civil 
P. C. (1908), Preamble — Interpretation of 
Statutes — “Deeming" provisions in definition- 
inclusive definition, scope of 

. Ker 11 fC N 4) (FB) 
- — S. 35 — 'Tenant’ includes 'a deemed tenant' 
— Varamdar is a deemed tenant — See Ten- 
ancy Laws — Kerala Land Reforms Act 19G3 
(1 of 1964), S. 31 Ker 11 fC N 4) (FB) 

—MADRAS ESTATES (ABOLITION AND CON- 
VERSION INTO RYOTWARI) ACT (26 of 
1948) 

■ S. 56 — Title to ryotwari land — Power of 

Civil Court to decide, not taken away bv the 
Acl much less by Section 56 — See Civil P. C. 
(1908), S. 9 Mad 14 (C N 4) 

— PEPSU TENANCY AND AGRICULTURAL 

LANDS ACT (3 of 1953) 

S. 43 — Proceedings under — Nature 

of — Proceedings are . ■ judicial Collec- 

tor required to pass orders nol on subjcclivo 
satisfaction but on judicial determination . of 
facts SC 13 (C N 6) 

P. GOI’ERNMENT ESTATES THEKEDARJ 
ABOLITION ACT (1968) (1 of 1959) 

■ Acl cannot be challenged on the ground 

that it does not profess to pay what may be 
called compensation at all, that the compen- 
sation for. the determined leases was nothing 
but illusory and that the Act infringed Arti- 
cle 31-Ai The Act is complelelS' protected by 
Article 31-A from being affected by Arts.. 14. 19 
or 31 — ConsUtulion of India, Arts. 31, 31-A, 
14. 19 All 43 E (C N 8) 

— — S. 3 — Act applies hot only to thekedaris 
but also cultivating lessees on Government 
- Estate — Act intends to extend benefits of U. 
,P. Zamindari Abolition and Land Reforms Act 
to cultivating lessees whose leases have been 
abolished — Stale cannot single out leases in 
any particular district, abolish them and nol 
extend benefit of Reforms Act — Stale cannot 
use its discretion contrary to intention of Act 
. — Notification abolishing leases without apply- 
ing Reforms, Acl, is an acl of bad faith, ineffcc- 
livc and must be ouashed — Constitution of 
India. Art. 31 — Civil P. C. (1908). Preamble — 
Interpretation of Statutes — Meaning of words 
-- Constitution of India, Article 226 — Use of 
discretionary power by executive 

All 43 R (C N 81 

■ * ~ Almlition of lenses on .Government 
plate -- Provisions are void under Article 31-A, 
pcond Proviso, of the Constitution .inasmuch as 
Acl does not seek to provide compensation at 
market rate — Applicability of Government 
Grants Act (ns amended in U. P.) Section 3 of 
ine Grarits Act makes U. P. Imposition of Ceil- 
ing on Land Holdings Act applicable — Provi- 
sions arc not . severable — ■ Thekedari Abolilion 
for, became void with effect from 20lh Juny 

when Second Proviso to Art. 31-A came 
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rENANCY LAWS — U. 
ESTATES THEKEDARI 


P. GOVERNMENT 
ABOLITION ACT 


■ (contd.) .. 

into force — Notification under Act abolishing 
[cases is also void — ConsliluUon of India, 
Article 31-A, Proviso 2 — Government Grants 
Act (18951 (as amended by U. P. Amendment 
Act 1960), S. 3 — . Tenancy Laws — U. P, Im- 
position of Ceiling on Land Holdings Act 
(1960), S. 4 All 43 D (C N 8) 

— tl, P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT 1960 (1 of 1961) 

S. 4 — Applicability — See Tenancy Laws 

U. P. Thekcdari Abolition Act 1958 (1 of 

19591, S. 3 All 43 D (C N 8) 

— U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT {1 of 1951) 


S. 240-D — Scope — See Tenancy Laws — ' 

ti, P. Zamindari Abolition and Land Reforms 
Act (19511, Ch. IX-A 

All 26 A (C N 4) (FB) 


— S. 240-G (as introduced bj’ Act 20 of 1954) 
— Words “person interested” means person in- 
terested in receiving compensation 

All 26 B (C N 4) (FB) 


S. ,240-J (as introduced by Act 20 of 1954) 

— Compensation statement scaled and signed 
under Section 240-J is not conclusive as regards 
status of a person as adhivasi Sec Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ch. 9-A (as introduced 
by Act 20 of 19.54) All 26 A (C N 4) (FB) 

— ^ — Gh.,9-A and Ss. 240-J and 240-D (as intro 
duced .by Act 20 of 1954) — Scope — Compen- 
sation- statement sealed and signed under Sec- 
tion 240-J is not conclusive as regards status of 
,a person as "Adhivasi" Consolidation autho- 
rities competent to go into question 

All 26 A (C N 4) (FB) 


TORT 

■ Damages — Military , truck driver by, his 

negligent and ra.sh driving killing a cyclist on 
the road. — r Deceased 31 years old — Ills wife 
,27, years old : — Deceased having two daughters 
;and four sons, all minors., youngest being about 
six -months old and the eldest 11 3 'cars old — ■ 
Deceased working in cutlery shop doing pelro- 
max lamp repairing, preparing tin boxes, fixing 
glass panels to windows on salary of Rs. 150 
P. M. — Besides this, deceased getting from em- 
ployer Rs. 250 worth of clothes for him and his 
family twice a year — No evidence that deceased 
was in bad health at time of accident — Held 
that the life e.xpectancy of deceased could rea- 
sonably be taken to be a further period of 30 
years — Damages of Rs. 30.000 awarded by trial 
court held were not excessive, taking into con- 
sideration that the amount which was available 
for the maintenance and education of the wife 
and children from the earning of the deceased 
was Rs. 125 per month or Rs. 1500 per year, 
capilali.sing the same for a period of 20 years 
and the fact that the pay of the deceased was 
being increased from time to time and the fact 
.^that the deceased died in a period of soaring 
■ /Prices Bom 13 B (C N 3) 

Malicious prosecution — Proceedings under 

Section 107. Criminal P. C. (1898) — Whether 
Prosecution’ for- maintainability of suit Tor 
damages Requisites 

■ - Andh Pra 29 A (C N 14) 

• Malicious prosecution — Test whether ' a 

proceeding undei^ Crirairial P, C.; ' amoimts to 
prosecution — Explained ■ ' 

Andh Pi-a 29 B (C-N14) 


TORT (contd.) ... 

— ^Negligence — Fatal Accidents Act , ■ (1855), 
S. 1-A — Tort — Negligence — ; Duties of doc- 
tor towards his patient — See Fatal Accidents 
Act (1855), S. 1-A SC 128 (C N ,27) 

• Negligence — Burden of proof — Collision 

with molor-car — Suit for damages — Onus not 
discharged by plaintiff — Suit held rightly dis- 
missed Kcr 9 B (C N 3) 

^Vicarious liability — Tort by Government 

servant — State is not liable if it is committed 
in exercise of sovereign power, — , Sovereign 
power, what is — Military driver driving motor 
truck carrj'ing Recod Sound Ranging Machine 
from military workshop to military school of 
Artillery — B.y rash and negligent driving n 
cyclist killed on the road — Driver held was 
not acting in exercise of sovereign power -r 
Union of India held liable — 0. S. Suit No. 2706 
of 1948 D/- 29-9-1952 (Bom). Overruled 

Bom 13 A (C N 13) 

TRADE AND MERCHANDISE MARIfS ACT (4S 
of 1958) 

"Intcmalional Convention for the protec- 
tion of Industrial properly" revised in Lisbon in 
1958, Art. 6 — “Use” is use within India — See 
Trade and Merchandise Marks Act (1958), Pre. 

Car 43 C (C N 9) 
Pre. — Trade Marks — Modes of acquisi- 
tion of proprietorship — See Trade and Mer- 
chandise Marks Act (1958), S, 12 

Bom 24 B (C N 5) 

Pro., Ss. 46, I (2). 2 _(v) and "fnlernalionaj- 

Contention for the protection of Industrial pro- 
perly” revised in Lisbon in 1958, Art. 6 — "Use” 
is use within India Cal 43 C (C N 9) 

:-S. .1 (2) — ‘Use’ is use within India — • 

See Trade and Merchandise Marks, Act (1958), 

Pre. Cal 43 C (C N 9) 

S. 2 (v) — ‘Use’ is use wilhin .India — • 

See Trade and Merchandise Marks Act (1958), 

Pre. Cai 43 C (C N -9) 

S. 11 (a) — ‘Likely to deceive or cause 

confusion' — Meaning of — Evidence — Ad- 
missibility — Factors creating confusion — -, All 
factors must be considered in combination — • 

Onus of proving that mark is not calculated to 

deceive or cause confusion is on apnlicant 

Bom 24 D (C N 5) 

Ss. 11 (e) and 18 (4) — Discrclionary power 

under — Scope — Prohibition under Section 11 
(c) must be restricted to some illegalilv inherent 
in mark itself Bom 24 E (C N 6) 

■ S. 12 and Pre. — Trade marks — Modes of 

acquisition of proprietorship 

Bom 24 B (C N 5) 

S. 12 (3) — Scope and applicabilitv — See 

Trade and Merchandise Marks Act (1958), Sec- 
tion 46 (3) Cal 43 B (C N S) 

S. 18 (4) — Discretionary power under — 

Scope — See Trade and Merchandise Marks Act 
(19.58), S. 11 (c) Bom 24 E (C N-S) 

S. 18 (4) — Discretion to refuse registration 

— It is for protecting interests of general public 

Bom 24 F (C N 5) 

Ss. 18 (4), 109 — Discretionary power of 

Dy. Registrar — Exercise of — When can be 
interfered with Bom 24 G fC N 6) 

• S. 28 — Burden of establishing proprietor- 

ship of trade mark lies on the applicant — See 
Evidence Act (1872), Ss. 101-104 

„ Bnm 24 ,C fC N.'S) 

S. 46 — Use is use within India — She 

Trade and ' Merchandise Marks Act (1958), Pre^ 

’ Car43 C (C N S) 

' S. 46 — Rectification — Question is not so 

much between the applicant and the ' respon- 
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MERCHANDISE MARKS ACT 


TRADE AND 

(«ootd.) . , j . 

den'V as between the public and the respondent 
^ Court or the Registrar thereiore, has full dis- 
cretion in granting or refusing the relief 

Cal 43 E (C N 9) 

^ — Ss. 46, 56 (31 and 109 (6) — High Court 
has as' much power as the Registrar in proceed- 
ings under Section ,46 to impose appropriate 
iimitations, conditions and directions 

Cal 43 F (C N 9) 
- 7 — S. 46 (H — "Person aggrieved" — Com- 
pany, ‘A’ being in the trade with a trade mark 
identical with the registered one of Company 
‘B' _ ‘B’ threatening ‘A’ with legal conse- 
quences if the latter does not desist using the 
.registered mark — 'A's application for register- 
ing the trade mark in its name being opposed 
jjy. ‘B’ — ‘A', held, a "person aggrieved” within 
the meaning of Section 46 (11 — ‘A’ could 
aherefore seek to cancel the trade mark regis 
Wed in the name of 'B' Cal 43 A (C N 91 

• Ss, 46 (11 (el and 46 (3) — Burden of 

Woof Cal 43 D (C N 91 

• Ss. 46 (31 and 12 (31 — Scope and appli- 

cability — ‘Special circumstances” meaning 

Cal 43 B (C N 91 
- — S. 56 (51 — Power of High Court to im- 
pose appropriate limitations, conditions and 
directions — Is the same as that of Registrar in 
proceedings under Section 46 — See Trade and 
Merchandise Marks Act (19581, S. 46 

Cal 43 F (C N 9) 
— Si 78 — Complaint for offence under againsl 
persons not traceable — Magistrate bound to 
cause an inquiry to be made before dismissing 
the complaint under Section 203, Cr. P. C. — • 
Griminal P. C. (1898), S. 4 (1) (h) 

Gui 14 B (C N 21 

S. 79 — Complaint ' for an offence under, 

against persons unknown — Duty of Magistrate 
— See Criminal P. C. (1898), S. 4 (1) (h) 

Gui 14 B (C N 2) 

S, 109 — Discretionary ' power of Dy. 

Registrar — Exercise of — When can be inter- 
fered with — See Trade and Merchandise Marks 
Act (19581, Section 18 (2) 

Bom 24 G (C N 5) 
— — S. 109 (6) ^ — Power of High Court to im- 
pose _ appropriate limitations conditions and 
directions — See Trade and Merchandise Marks 
Act (19581, S. 46 Cal 43 F (C N 9) 

TRANSFER OF PROPERTY ACT (1882) 

'■ S. 6 — Power of attorney in favour of 

Bank to execute decree — Execution by Bank 
— Objections to maintainability of application 
By Bank and to jurisdiction of court — Objec- 
tions entertainablc at appellate stage having 
Been based on legal grounds: AIR 1964 All 441, 
Reversed — Power of attorney, whether re- 
Tocable — Nature of assignment — Power of 
Bank to execute — See Contract Act (1872), 
S. 202 , ; SC 73 fC N 20) 

•' ■ S. 60 — Joint usufructuary mortgage debt 

— Each mortgagor is liable for entire debt — 
There is no provision for spilling up' the debt 
■— See Debt Laws — Saurashira • Agricultural 
(Debtors Relief Act (23 of 19.541. S. 2 (5) . 

. SC, C.O .A fC N 19) 

S. 60 — Suit for redcmpiidn . of mortgage 

:n erstwhile Tehri Garlnv.-d Slate — Limitation 
“ .Starling and expiry of — Sec Limitation Act 
(1008), Art. 148 , ■ All 31 (C- N 5) 

' 67-A . — Section incorporates no prohi- 
bitum against institution of suit on one of 
rnorigages in case where no objection, to form 
of suit is taken on earlier occasion , 

Mys 20 A (C N 61 


T. P. ACT (conld.) 

^ S. 68 (1) (d) — Mortgagee’s right to sej 

for mortgage-money — Right when acquired 

Mys 20 B (G N 6l 
r — S. 68 (1) (d) — Limitation Act (1908), Arti- 
cle 132 — Suit for decree for sale of mortgage 
property — Limitation when commences 16 
run Mys 20 C (C N 6) 

' Ss. 92, 95 — Mortgage by A and B bf.fheii 

joint property to C — B individually indebted 
to D on a pro-note — D obtaining decree againsl 
‘B\ putting property to sale, purchasing the 
same and redeeming C's charge — D subrogated 
to rights of C — A is entitled to redeem his 
share by paying his dues on mortgage and ex- 
penses to D, Mad 27 A (C N 7) 

S. 95 — Mortgage of .joint property bj' 

owners — Partial redemption — See T. P, Act 
(1882). S. ,92 Mad 27 A (C N 7) 

S. 100 — Charge under Section 60, ,Gh6ta 

Nagpur Tenancy Act — Applicability of S. 11 
of Bihar Land Reforms Act, ■ 1950, to it. See 
Tenancy Laws — Bihar Land Reforms Act (30 
of 19501, S. 14 Pat 1 (C N 1) (FB] 

S. 105 — Essentials of lease — See Tenancy 

Laws — Kerala Land Reforms Act, 1963 (1 ol 
1964), S. 31 Ker 11 ,(C N 4) (FB) 

S. 105 — Tenancy at will — Lease ■ of pre- 
mises to Natya Parishad — Reservation of 
.yearly rent — Lease expressed to be at will of 
lessee only, by providing that it shaU continue 
to stage dramas as long as it liked — Held 
though tenancy was at the will of lessee it was 
equally a tenancy at will of the lessor, as it was 
tenancy at will — Reservation of yearly rent 
could make no difference Raj ,24 '((i N '6) 

S. 106 — Nature of tenancy, depends op 

how the tenancy agreement itself describes .iV 

— Intention of the .tenant or even the actual 

user of the tenant after the taking out of the 
tenancy is not material Cal 12 D (C N 4) 

Ss. 106, 111 (d) — Houses and Rents — 

Delhi Rent Control Act (59 of 1958), Ss. 14,' 15 
(1) Application . for eviction for nbn-paymenl 
of rent — Piirl of building rented out by A .to 
B — B subletting . part of it' to C — Q.P'i''' 

; chasing building including portion rented to B 

— By reason of purchase C riot paying agreed 

rent to B — Held, transfer by A to C did nol 
wipe out tenancy in favour of B and B con- 
tinued to be landlord of C and C was li-ble.to 
pay rent even after he had purchased , tlie 
whole bui'ding Delhi 14 (C N .6) 

S. 1(16 — Non-service of notice under the 

sections before aclibri for eviction under Bihiir 
■Rent Control Act 1947 — Action not prcmalute 

— See Houses and Rents — Bih'ir Building! 

(Lease, Rent arid Evictiori) Control Act (3 of 
.19471, S. 11, (1) (dl Pat 16 C (C N 5' 

, S. 106 Notice of eviction — Monthly 

, tenancy in Punjab— 15 days notice is necessary 

but it n.eed not terminate wi<h end of month 
of tenancy, — See Houses and Rents — E.isl 
Punjab Urban Rent Restriction Act (3 of 1949!. 
S; 13 Puni 26 (C N,6) 

S. 108 (1) . — Deposit of rent with Real 

.Controller, wi'hoiil previous lender is nol valid 
payment — ,See Houses and Rents — Wes', 
Bengal Premises Tenancy Act (12 of 1956). SeW 

o’’ , , , Cal 12 A (C N fn 

— S. Ill (dl ■— Applicarion under S. 14. Dc® 

Rent Act, for cx-iclion of Icnnnt. for non-payntcnl 
of rent — Mainlainabilriv liv icnant againsl 'W* 
siib-tcnnnt, purchasing., the, whole building - 
See T. P. Act (1882), S. 106 ' 

„ . Delhi i4;;;(c,;n,'|! 

" i‘=- ■■ Uiil of immovable properly 

Acceptance is essential — Acceptance must he 
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T. P. ACT fconfd.] 

before death of donor — Onus of proving, ac- 
ceptance — Evidence Act (1872), Ss. 101-104 

Ker 21 A (C N 6) 

S. 130 — Power of attorney in favour of 

Bank to execute decree — Execution by Bank 
— Objections to maintainability of application by 
Bank and to jurisdiction of court — Objections 
enterlainable at appellate stage having been 
based on legal grounds: AIR 1964 All 441, 
Reversed — Power of attomer-, whether re- 
vocable — Nature of assignment — Power of 
Bank to execute — See Contract Act (1872), 
S. 202 SC 73 fC N 20) 

TPiAVANCORE N'AVAR ACT (2 of 1100 ME) 

— S. 31 — Section concerned with decrees 
binding on larwad — It does not deal with 
capacity of person to represent tarwad — Sec- 
tion 31 does not affect Marumakkathavam Law 
-r- Section does not say who c. n obtain decree 
against a tanvad — If and when such decree 
svould operate as res judicata (Obiter) 

Ker 26 B (C N’ 8) 

TRIPURA PUBLIC DEMANDS RECOITRY ACT 
(4 of 132G T. E.) 

S. 20 — Scope — Auction-sale of land to 

realise arrears of land revenue — Even persons 
who were not parlies to auction-proceedings 
are hound to file petition under S. 20 to ge> 
sale set aside and Ihev can file petition under 
Section 20 (2) even after expiiy of 30 days 
from date of sale if there are reasonable 
grounds for condoning ' delay 

Tripura 15 D (C N 5) 
TRUSTS ACT (2 of 1882) 

— — S. 1 — Cy pres Doctrine of Applicability 
I to wakf — See Mussalman Wakf Validation Act 
(1913), S, 3 All 35 C (C N 6) 

U. P, GOVERNMENT ESTATES THEKEDARJ 
ABOLITION ACT (1938) (1 of 1959) 

. See under Tenancy Laws. 

U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT 1960 (1 of 1961) 

• See. under Tenancy Laws. 

U. P. PANCHAYAT RAJ ACT (26 of 1947) 

See under Panchayals. 

U. P. PANCHAYAT PiAJ RULES (1947) 

See under Pr-nchayats. 

U. P. TOWN AREAS ACT (2 of 1914) 

. See under Municipalities. 

U, P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1951) 

See under Tenancy Laws. 

IVAKF ACT (29 of 1954) 

S. 5 (2) — What is final under Section 6 

1.4) is the ‘‘list of wakfs , published under S. 5 
(2)’ — See Wakf Act (1954), S. 27 

Raj 1 B (G N 1) 


WAKF ACT (contd.) 

Ss. 6, 27 — Section 27 is comprehensira 

and is not to be read subject to S. 6 

' Raj 1 A (C N 'l) 

S. 6 (4) — List of wakfs published — 'Wakf 

Board is not divested of its jurisdiction • to' 
enquire into disputed wakfs — Sec Wakf' 'Act 
(1954), S. 27 Raj 1 B (C N ■!) 

S. 27 — Section not to be read subject . to 

S. G — Sec Wakf Act (1954), S. G 

Raj 1 A (C 'N 1) 

Ss. 27, G (4), 5 (2) — Inquiry under S. 27 

■ — List of w; kfs published — Lapse of one year 
without filing of any suit as required by S. 6' 
(1) — Wakf Board is not divested of its juris- 
diction to enquire, into disputed wakfs 

Raj 1 B (C N 1) 

WEALTK-TAX ACT (27 of 1957) 

S. 3 — Levy of ta:r during successive years 

on same subject-mailer is vaiid — Tax not 
chargeable on accretion to wealth since last 
valuation SC 59 A (C N 17} 

IVEST EE.NGAL LAND DEVELOPMENT AND 
PLANNING ACT (21 of 1948) 

• S, 8 (as amended by Act 23 of 1955) — - 

.Amendment is not made applicable retrospec- 
tively in Tripura Tripura 7 B (C N 2) 

■ S. 8 — Market x-alue of land as' on 31-12- 

46 — Burden of proving correct value of land 
is on claimants Tripura 7 C (C N 2) 

- — S. 8 (1) (b) — The Constitution (Fourth 
Amendment) Act (1955) — Decision in AIR 
1934 SC 170 that date of 31-12-46 fixed by Sec-' 
lion 8 (1) (b) for determining market value of 
land acquired for public purpose is no longer' 
law in view of Constitution (Fourth Amend- 
ment) .Act (1955) and the provision is constitu-, 
tional, Tripura 7 A (C N 2) 

• S. 8 (1) (b) — Acquisition of land for con- 

struction of Industrial Training Centre -7- Fixa- 
tion of market value of land for compensation 
• — Evidence of sale transaction in respect ’ of 
nal land produced — Held, land aetjuired was 
'table tilla’ land and was as valuable as nal 
land, if not more and better fitted for building 
purposes — Fixation of compensation at half 
the rale at which ‘nal land' was sold w.as, 
therefore, not. proper and same should be .fixed 
at the same rate at which 'nal land' was sold. 

Tripura 7 D (C N 2) 

WEST BENGAL PREMISES TENANCY ACT 
(12 of 1956) 

See under Houses and Rents. • • ■ 

WORDS AND PHRASES ‘ 

“Any serxices” — See Constitution, of 

Jammu and Kashmir, S. 69 

J and K 12 E (C N 5) 

“Holds” — See Constitution of Jammu 'and 

Ka.shmir, S. 69 _ J and K 12 A (C N 0 ) 

“Rex'ocalion” — See Preventive Detention 

-Act (1950), S. 13 (2) SC 43 B (C N 14); 


SUBJiiCTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC IN A. 1. R. IQ69 JANUARY 
DISS,=DLssented from in ; Not F.=Not Followed in ; OVER.=rOv.=rruled in ; REVEBS =Reversed in. 


BHLiR SUGAR FACTORIES CONTROL ACT C 
of 1937) ‘ 

~ Pat 398 — NOT I 

AIR 1969 Pat 8 A (C N 3). 

— S, 18 (2) — AIR 1959 Pat 403 — NOT I 
AIR 1969 Pat 8 A (C N .3) 

S. 19 (2) — AIR 1959 Pat 398 — NOT I 
AIR 19G9 Pat 8 A (C N 3). 


BIHAR SUGAR FACTORIES CONTROL ACT 
(conto.i 

-^S. 19 (2) — AIR 1959 Pat 403 — NOT F. 
AIR 1909 Pat 8 A (C N 3). 

BOMBAY GENERAL CLAUSES ACT (1 of 1904) 

S. 15 — AIR 1943 Sind 107 — DISS, AIR 

1969 Guj 1 A (C N 1) (FB). 
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CIVIL PROCEDURE CODE (5 of 1808) 

S Q — (’65) First Appeals Nos, 68, 69, 71 

and 70 of 1961, D/- 5-1-1965 (M. P.) — REVERS. 
air 1909 SC 78 (C N 21) 

S. 13 — AIR 1951 Bom 125 fFB) — HELD 

IMPLIEDLY OVERRULED by AIR 1962 SC 1737 
EQ interpreted. AIR 1969 Guj 23 (C N 5). 

S. 13 — AIR 1951 Bom 190 — HELD IM- 
PLIEDLY OVERRULED by AIR 1962 SC 1737 
as inlerpreled. AIR 1969 Guj 23 (C N 5) 

S. 36 — AIR 1941 All 140— DISS. AIR 1969 

Guj .28 (C N 6). 

S. 36 — AIR 1945 NaR 134 — DISS. AIR 1969 

G'ui 28 (C N 6). 

S. 45 — AIR 1951 Bom 125 (FB) — HELD 

IMPLIEDLY OVERRULED by AIR 1962 SC 1737 
as interpreted. AIR 1969 Guj 23 (C N 5). 

S. 45 — AIR 1951 Bom 190 — HELD IM- 
PLIEDLY OVERRULED by AIR 1962 SC 1737 
os interpreted. AIR 1969 Guj 23 (C N 5). 

S. 94 — AIR 1941 All 140— DISS. AIR 1969 

Guj 28 (C N 6). 

S. 94 — AIR 1945 Nag 134 — DISS. AIR 

1969 Gui 28 (C N 6). 

S. 115 — (1958) 2 Mad LJ 93 — DISS. AIR 

1909 Orissa 10 A (C N 6). 

S. 144 — AIR 1954 All 119 — DISS. AIR 

1969 Ker 31 (C N 10). 

S. 144 — 1966 Ker LJ 844 — OVER. AIR 

1969 Ker 31 {C N 10). 

O. 21, R. 1 (2) — AIR 1939 Nag 191 — DISS. 

AIR 1969 Ker 8 (C N 2). 

'JL.R. 32 — AIR 1941 All 140 — DISS, 

AIR 1969 Guj 23 (C N 6). 

0. 21, R. 32 — AIR 1945 Nag 134 — DISS. 

AIR 1969 Gui 28 (C N 6), 

0. .33, R. 2 — (1958) 2 Mad LJ 93 DISS. 

AIR 1969 Orissa 10 A (C N 6). 

0. 39, R. 1 — AIR 1941 All 140 — DISS. 

AIR 1969 Guj 28 (C N 6). 

^0. 39, R. 1 — AIR 1945 Nag 134 — DISS. 

AIR 1969 Guj 28 (C N 6). 

O. 39, R. 2 (3) — AIR 1941 All 140 — DISS. 

AIR 1969 Guj 28 (C N 6). 

— -O. 39, R. 2 (3) — AIR 1945 Nag 134 — DISS. 
AIR 1969 Guj 28 (C N 6). 

COMPANIES ACT {1 of 1956) 

S. 17 (3) and (4) — AIR 1957 Orissa 232 — 

DISS. AIR 1969 Cal 32 (C N 7). 

S. 17 (3) and (4) — (*57) A. H. O. No. 1 of 

1957 (Orissa) — DISS. AIR 1969 Cal 32 (C N 7) 

S. 17 (3) and (4),— AIR 1961 Orissa 62 — 

DISS. AIR 1969 Cal 32 (C N 7). 

CONSTITUTION OF INDU 

——Art. 226 — ('66) W. P. No. 1827 of 1963. 

D/- 3-3-1966 (All). — REVERS, AIR 1969 All 14 
A (C N 3). 

•r i.-.Arl. ,227, Proviso — (’67) Civil Revn. Appln. 
No; 1116 of 1963, D/- 23-8-1967 (Guj) — OVER. 
AIR 1969 Guj 18 A (C N 3). 

-—Art. 309, Proviso — AIR 1963 Mys 265 — 
0\XR. AIR 10G9 SC 118 A fC N 25). 

■——Art. 309, Proviso — AIR 1965 Mys 25 — 

0\ER. AIR 1969 SC 118 A (G N 25). 

——Art. 372 — (’07) Civil Revn. Appln. No. 1116 
of 1963, D/- 23-8-1967 (Guj) — OVER. AIR 1969 
Guj 18 A (C N 3). 

— &h. 7, List I, Hem 82 — 1955 All LJ 630 — 
0\ER. AIR 1969 AH 14 A (C N 7) (FB), 

-Sch. 7, List I. Hem 82— AIR 1957 All 433— 
0\ER. AIR 1969 All 40 A (C N 7) (FB). 

■— _Sch. 7, List I, Hem 82 — 1961 AH U 743— 
©\LR. AIR 1969 All 40 A (C N 7) (FB). 
CONTEMPT OF COURTS ACT (.32 of 1952) 

contempt C.ise No. 7 
^ •'’■S-190.5 (All) _ REVERS. AIR 

SC 30 (C N 10). 


CONTRACT ACT (9 of 1872) 

S. 50.— (’62) Appear No. 367 of 1958, D/. 16- 

3-1962 (Mad) — REVERS. AIR 1969 SC 110 
B (C i\ 24). 

— S. 202 — AIR 1964 AH' 441 — REVERS, AIF 
1969 SC 73 (C N 20), , 

CRIMINAL PROCEDURE CODE (5 of 1898) 

— S. 145 — AIR 1963 All 256 — DISS. AIR 1969 
Manipur 3 (C N 2). 

— S. 145 — AIR 1966 Raj 6 — DISS. AIR 1969 
Manipur 3 (C N 2). 

— S. 222 — AIR 1917 Mad 524 — DISS. AIR 
1969 Bom 1 A (C N 1). 

— S. 234 — AIR 1917 Mad 524 — DISS. AIR 
1969 Bom 1 A (C N 1). 

— S. 251-A — AIR 1963 Madh Pra 337 — OVER. 
AIR 1969 SC 4 B (C N 2). 

— S. 252 — AIR 1963 Madh Pra 337 — OVER. 
AIR 1969 SC 4 B (C N 2). 

— S. 367 — (*65) Cri Appeal No. 545 of 1962, D/*' 
9-2-1965 (Pat) — REVERS. AIR 1969 SC 63 
(C N 16). 

— S. 403 — AIR 1917 Mad 524 — DISS. AIR 
1969 Bom 1 A (C N 1). 

— S. 610-A — AIR 1963 All 256 — DISS. AIR 
1969 Manipur 3 (C N 2); 

— S. 510-A.— AIR 1966 Raj 5 — DISS. AIR 1969 
Manipur 3 (C N 2). 

— S. 539 — AIR 1963 All 256 — DISS. AIR 1969 
Manipur 3 (C N 2). 

S. 539 — AIR 1966 Raj 5 — DISS. AIR 1969 

Manipur 3 (C N 2). . 

— Ss. 539-A, 539-AA — AIR 1963 AH 256 DISS. 
.AIR 1969 Manipur 3 (C N 2). _ 

— Ss. 539-A, 539-AA — AIR 1966 Raj 5 DISS. 
AIR 1969 Manipur 3 (C N 2). ' 

— S. 561-A — AIR 1917 Mad 524 — DISS. AIR 

1969 Bom 1 A (C N 1). 

DEBT LAWS 

— SAURASHTRA AGRICULTURAL DEBTORS 

RELIEF ACT (23 of 1954) 

•— S 2 151 (6) (i) — (’63) C. R. Appln. No. 477 
of ’i960, D/. 12-2-1963 (Guj) — REVERS. AIR 
1969 SC 69 A (C N 19). „ 

7 (’63) C. R. Appln. No. 477 of 1960, D/- 

12-2-1963 (Guj) — REVERS. AIR 1969 SC 69 A 
(C N 19). 

DISPLACED PERSONS (COMPENSATION AND 
REHABILITATION) ACT (44 of 1954) 

— S. 16 {!). — .{’66) Civil Writ No. 2417 of 1965. 
D/- 9-8-1966 (Punj) — REVERS, AIR 1969 Punj 
4 (C N 2). 

EASEMENTS ACT (5 of 1882) . 

— S. 2 (b) — AIR 1929 AH 676 — DISS. :A1R 
1969 Raj 31 B (C N 8). 

— S. 2 (b) — AIR 1963 AH 340 — DISS. AIR 
1969 Raj 31 B (G N 8). 

— S. 18, lllu. (b) — AIR 1929 AH 676 — DISS. 
AIR 1969 Raj 31 B (C N 8). 

— S. 18. IIIu. - (b) — AIR 1963 AH 340 — DISS. 
AIR 1969 Raj 31 B (C N 8). 

EAST PUNJAB FACTORIES (CONTROL OF 
DISMANTLING) ACT (20 of 1948) 

— S. 3 — (’61) L. P. A. No 405 of 1958, D/-3-10- 
1961 (Punj) — REVERS, AIR .1969 SC 27 
(C N 9). 

HOUSES AND RENTS 

—EAST PUNJAB URBAN RENT RESTRICTION 
ACT (3 of 1949) 

— S. 13 (1) .-md (2) — AIR 1933 Lah 134 
DISS. AIR 1969 Punj 26 (C N 6). 


INCOME-TAX ACT (11 of 1922) 

~ ITR 272 (Bom) 

DISS. AIR 1909 Punj 8 (C N 3). , 
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INDUSTRIAL DISPUTES ACT (14 of 1947) 

_S. 10 — AIR 1954 Bhopal 17 — DISS. AIR 
I9G9 Goa 16 C (C N 3). 

— S. 25-FFF — ('67) Industrial Disputes , Case 
No. 1 of 1967, D/-5-12-1967 (Spl. Ind. Tribunal 
Orissa) — REVERS. AIR 1969 SC 90 (C N 22). 
JAMMU AND KASHMIR STATE CONSTITUTION 
(1956) 

— S. 51 — AIR 1966 Madh Pra 18 — DISS. AIR 
1989 J and K 16 D (C N 6). 

— S. 51 — AIR 1968 Mys 18 — DISS. AIR 1969 
J and K 16 D (C N 6). 

MOTOR VEHICLES ACT (4 of 1939) 

— S. 47 (3) — (’68) W. P. No. 1827 of 1963, 
D/-3-3-1966 (All) — REVERS. AIR 1969 All 14 
B (C N 3). 

_S. 48 — ('66) W. P. No. 1827 of 1963, D/-3-3- 
1966 (All) — REVERS. AIR 1968 All 14 B 
(C N 3). 

— S. IIO-F — AIR 1964 MP 133 — DISS. AIR 
1969 Delhi 3 (C N 2). 

MYSORE EXCISE ACT (21 of 1966) 

_S. 24 — (1966) 1 Mvs LJ 554— HELD REVERS 
in AIR 1967 SC 1512 as interpreted AIR 1969 
SC 23 F |C N 8). 

PENAL CODE (45 of 1860) 

— S. 161 — (’64) Cri. Appeal No. 656 of 1963, 
D/-14-I2-1964 (Delhi) — REVERS. AIR 1969 SC 
17 C (C N 7), 

— S. 199 — ('67) Cri App. No. 4 of 1967, D/- 10- 
11-1967' '(Pat) — REVERS. AIR 1969 SC 7 
(C N 3). 

— S, 200 — ('67) Cri. App. No. 4 of 1967. D/-10- 
U-1967 (Pat) — REVERS. AIR 1969 SC 7 
(C N 3). 

PRECEDENTS 

-^(’63) C. R. Appln. No. 477 of 1960, D/-12-2- 
f 1963 (Gui) — REVERS. AIR 1969 SC 69 B 
(C N 19). 

RAILWAYS ACT (9 of 1890) 

— S. 3 (6) (prior to its amendment in 1961) — 


RAILWAYS ACT (contd.) 

AIR 1962 Cal 42 — REVERS. AIR 1969 SC 23 
A (C N 8). 

— S. 77 (prior to its amendment in 1961) — AIR 
1962 Cal 42 — REVERS. AIR 1969 SC 23 A 
(C N 8). 

— S. 140 (prior to its amendment in 1961) — AIR 
1962 Cal 42 — REVERS. AIR 1969 SC 23 A 
(C N 8). 

SALES TAX 

—CENTRAL SALES TAX ACT (74 of 1956) 
_Pre. — (1967) 20 STC 150 — HELD 0\TER- 
RULED by C. A. No. 763 of 1967, D/-18-4-1968 
(SC) as interpreted AIR 1969 Punj 12 I 
(C N 4). 


SHOPS AND ESTABLISHMENTS 

—BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (79 of 1948) 

— S. 2 (4) — 8 Gui LR 395 — REVERS. AIR 
1969 SC 63 (C N 18). 

— S. 52 (c) — 8 Gui LR 395 — REVERS. AIB 
1969 SC 63 (C N 18). 

— S. 62 — 8 Guj LR 395 — REVERS. AIR 1969 
SC 63 (C N 18). 

— Rules under R. 23 (1) — 8 Gu) LR 395 — 
REVERS. AIR 1969 SC 63 (C N 18). 


STAMP DUTY 

—STAMP ACT (2 of 1899) 

— S. 2 (14), (10), (6), (12) — AIR 1936 Lab 
449 (SB) — DISS. AIR 1969 Mad 1 A (C N 1) 
fFB). 

— Sch. 1, Art. 12 — AIR 1936 Lab 449 (SB) — 
DISS. AIR 1969 Mad 1 A (C N 1) (FBI. 


TORT 

—Vicarious liability — ('52) O. S. Suit No, '2704 
of 1948, D/- 29-9-1952 (Bom) — OVER. AIR 
1969 Bom 13 A (C N 3). 


COURT WISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM, ETC. IN A. I. R. 1969 JANUARY 


DISS,=DIssent£d from In; NOT F,=Not followed in; OVER.=Overrul6d in; REVERS.^Reversed in. 


ALLAHABAD 


{‘29). AIR 1929 All 676: 1929 All LJ 1028; 119 
IC 833: ILR 51 All 986, Bhagwan Das v. 

' Zamurad Husain — DISS. ‘ AIR 1969 Raj 31 
B (C N 8). 

(’41) AIR 1941 All 140: ILR (1941) All 295, Janak 
Nandini v. Kedar Narain — DISS. AIR 1969 
Guj 28 (C N 6). 

(’54) AIR 1954 All 119; 1963 All U 549, Wasik 
.AH Kban v. Nand Kisbore — DISS. AIR 
1969 Ker 31 (C N 10), 

(’55) 1955 All LJ 630; 1955 All WR (HC) 520, 
Tala on Mills Co. Ltd. v. Dist. Board of 
Allahabad — OVER, AIR 1969 All 40 A 
(C N) (FB). 


( 57) AIR 1957 All 433, Western U. P. Electrii 
Power and Supply Co., Ltd., Etawah v. Towr 
Area Jaswant Nagar — OVER. AIR 1965 
All 40 A (C N 7) (FB). 

(’61) (1961) All LJ 743: 1961 All WR (HC) 430 

Ragubir Singh v. Town Area Committee — 
OVER. AIR 1969 All 40 A (C N 7) (FB). 

(63) AIR 1963 All 256; 1963 (1) Cri LJ 722 

Wahid V. Stale — DISS. AIR 1969 Manipui 
3 (C N 2). 

{ 63) AIR 1963 All 340, Basal v. Hasan Raz: 

~ air 1969 Rai 31 B (C N 8) 

( 64) AIR 1964 All 441, Loon Karan Selbiya v 


ALLAHABAD (contd.) 

Ivan E. John — REVERS. AIR 1969 SC 73 
(C -N 20). 

(’65) Cri. Mic. Contempt Case No. 7 of 1965, 
D/-3-8-1965 (All) — REVERS. AIR 1969 SC 
30 (C N 10). 

(’66) W. P. No. 1827 of 1963, D/-3-3-1966 (All) 
— REVERS. AIR 1969 AU 14 A, B (G N 3), 
BHOPAL 

(’54) AIR 1954 Bhopal 17, Hamidia Match Manu- 
facturing Co. Ltd. Bhopal v. State of Bhopal 
— DISS. AIR 1969 Goa 16 C (C N 3). 
BOMBAY 

(1946) 14 ITR 272 (Bom), Vissonji Sons and Co. 
V. Commr. of I. T. Central — DISS. AIR 
1969 Puni 8 (C N 3). 

(’51) AIR 1951 Bom 125; 53 Bom LR 398 (FB), 
Bhagn-an Shankar v, Rajaram Bapu Vilhal 
— HELD IMPLIEDLY OVERRULED by 
AIR 1962 SC 1737 as interpreted AIR 1969 
Gui 23 (C N 5}. 

(’51) AIR 1951 Bom 190: ILR (1950) Bom 640, 
Chunnilal Kastarchand v Dundappa Damappa 
— HELD IMPLIEDLY OVERRULED by AIR 
1962 SC 1737 as interpreted. AIR 1969 Guj 
23 (C N 5). 

(’52) O. S. Suit No. 2704 of 1948, D/-29-9-1952 
iBom) — OVEPu AIR 1989 Bom 13 A 
(C N 3). , ;• 
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CkjtJBTWisE List of Oases OterbeIiEd ESzo. in A. I.-S. January 


CALCUTTA 

{'62r AIR 1962 Cal 42; 65 Cal WN 876. Niran- 
ianlal Agarwalla v. Union of India — 

' Severs, air i969 sc 23 a (c n 8). 

- DELHI 

f’641 Cri. Appeal No. 656 of 1963, D/-14-12-1964 
• ' (Delhil — REVERS. AIR 1969 SC 17 C 
(G N 71. 

GUJARAT 

(’63) Civil Revn. Appln. No. 477 of 1960, D/-12-2- 
1963 (Gui) — REVERS. AIR 1969 SC 69 
A, B (C N 13). 

{'67) Civil Revn. Appln. No. 1116 of 1963, D/- 
23-8-1967 (Gui),' Kulbuddin Sarfudin Mush v. 
Nandlal Chvmilnl Shah — OVER. AIR 1969 
Gui 18 A (C N 3). 

(’67) 8 GuT LR 395: (1966) 2 Lah LJ 389, Slain 
•v. Devendra Prasad — REVERS. AIR 1969 
'■ SC 63 (C N 18). 

■■ '- •' KERALA 

(’66) 1966 Ker LJ 844; 1966 Ker LT 939,' 

Sreedevi Amnia v. Rusmini .Amnia — OVER. 

, AIR 1909 Ker 31 (C N 10). 


LAHORE 

(’33) AIR 1933 Lah 134: 34 . Pun LR 162. Rallan: 
Sen V. Krislian Kaur — DISS. AIR 1909" 
Puni 26 (C N' 6). 

(’36) AIR 1936 Lah 449: ILR 17 Lah 223 (SB). 
Shamdin v. Collector .Amritsar — DISS. .AIR- 
■1969 Mad' 1 A (C N 1) (FB). 

DIADHYA PRADESH 

(’63) I AIR 1963 Madh Pra 337; (1903) -2 . Cri LJ 
629, Sardar Khan Multan Khan , v. Stale — 
OVER. AIR 1969 SC 4 B (C N 2). 

(’64) AIR 1964 Madh Pra 133: 1982 Jab LJ- 661, 
!- - SushmaMehta v. , C; P. Transport Services. 

Ltd, DISS. AIR, 1969 Delhi 3.(C N-2). 
(’65) First, Appeals Nos. 68, 69, .71, and 70 of 
1961, D/-5-l-ig63 (MP) — REVERS. AIR 
1969 SC 78 (C N 21). 

(’66>AIR 1966 Madh Pra 255; 1966 J.ab LJ 91: 
1966 MPLJ 77, Hariramsingh v. Kamtaprasad 
— DISS. AIR 1969 J and K 16 D (C N 6). 


. MADR.AS 

(’17) AIR 1917 Mad 524: 17 Cri LJ 30, Appadural 
In re — DISS, AIR 1969 Bom 1 A (C N 1).' 

(58): {.1958V 2' Mad' LJ 93: 1958 Mad WN 351, 
Chinnamani Nadar v. Devagirlbai Rajan — 
DISS, AIR 1969 OrisSa 10 A (C N 6). 

(62) Appeal No.. 367 of 1958, :D/-16-3-ig62 (Mad) 
— REVERS. AIR 1969 SC 110 B (G N 24). 

(1967 ) 20 STC 150:, (1967) Mad LJ 552, Larseii 
• • and .Toubro Ltd. v. Jomt Cbmniercial- Tax 
Officer — HELD OVERRULED by C. A. 
'.No. 763 of 1967, D/-18-4-i968 - (SC) ' as In- 
terprelcd AIR 1969 Punj 12 I (C N 4). 


MYSORE •; 

(’63) .AIR 1963 Mys 265, Govindaraju v. State oL 
Mysore — OVER. AIR 1069 SC 118 A 
(C N 25). 

('65) AIR 1965 Mj’s 25, Govindappa v. L G. ol - 
Registration — OVER. AIR 1969 SC 118 A 
(C N 2a), 

(1966) 1 Mys LJ 554: (1966) 5 Law Rep 6b, 

Suram Ruth Co. v. Dv. Commr. (Excise) — 
HELD REVERS in AIR 1967 SC 1512 as’ 
inlerpreted — AIR 1969 Mys 23 F (C N 8). 
(’68) AIR 1968 Mys 18: 13 Law Rep 153, K. K. 
Hushenkhan v. Nifalingappa — DISS, .4IR 
1969 J and K 16 D (C N 6). 

N.AGPUR 

(■‘39) AIR 1939 Nag 191: 1939 Nag LJ 211, Laxmi- 
: narayan Ganeshdas v. Ghasiram Dalchand’ 
Paliwal — DISS. AIR 1969 Ker 8 (C N 2). 
(’45). AIR 1945 Nag ■ 134; ILR (1945) Nag .336, 
Pannalal Bose v. Shreeram Daluran — DISS.; 
AIR 1969 Gui 28 (C- N 6). • ■ . ■ 

ORISSA 

(’57) A. 11. O. No. 1 of 1957 (Orissa) — DISS. 

AIR 1969 Cal S2 (C N ,7). ■ ' ' 

(’57) AIR 1957 Orissa 232: ILR (1956) Cut 697,' 
Orient Paper Mills v. Stale — DISS, • AIR' 
• 1969 Cal 32 (C N 7). 

(’61) .•MR 1961 Orissa 62, Orissa Chemicals and' 
' : Distilleries (P.) Ltd.. In . Re — DISS. AIR' 
‘ 1969 Cal 32 (C N 7). ■ 

(’67) Industrial Dispute Case No. 1 of 1967, D/-' 
5-12-1967 (Spl. Ind. Tribunal Orissa) — ^ 
REVERS. .AIR 1969 SC 90 A (C N 22). 

PATNA ; 

(’59) AIR 1959 Pat'.' 398, Sugauli Sugar ' Works -v. - 
.. Cane Commr. — NOT F. AIR 1969 Pal S-A^ 
(C N 3). ' ; '. 

(’59) AIR 1959 Pat 403: ILR 38 Pat:431; Sasamusai 
.. Sugar Works -T. Commr. — NOT , F. AIR 
1969' Pal 8 A' (C N 3i. 

(’65) Cri. Appeal No. 545 of 1962, D/-9-2-19B5 

(Pat) — REVERS, AIR 1969 SC 63 (C N 16). 
(’67) Cri App. No. 4 of 1967, D/-10rll-1967 (Pat) 
— REVERS. AIR 1969 SC 7 fC N 3). 

PUNJAB 

(’43) AIR 1943 Sind 107: 44 Cri LJ 502, Emperor 
v. Udho Chandumal' — DISS. AIR 1969 Gui 
, :.l A (C N 1) (FB). 

(’61) L. P. A. No. 405 of 1958, D/-3-10-1961' 

(Punj)— REVERS. AIR 1969 SC 27 (G N 9). 
(’66)' Civil Writ No. 2417 of 1965, D/-9-8-I966 
. (Puni) — REVERS. AIR 1969 Puni 4. 
(C N 2). ' • • 

RAJASTHAN 

(;66) -AIR 1966 Ra) 5: 1966 Cri LJ GO, Hemdan, 
V. State of Raiasthan — DISS. AIR 1969' 
Manipur 3 (C N 2). 
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AIR 1969 Supreme Court 
AIB- Other JoumaU 

1 1968 Cot L 3 668 

4 ,,, 

7 (1368)2 SOW BIBS 
1968 Pat L 3 B SC) 

- „ ■ , ioOA 

5 . (1963)1 8 OWB 712 



AIR 1963 S. C, 


AIR 1969 S. C. 

AIB 

Oth-r Jrnrnals ■ 

AIR 

O'.ber .Tonrnals 

15 

(196812 8 0 W b 455 

27 

70 Pun L B 1078 


(196>)70 Pun LR 

30 

1868 All Cri B 362 

17 

.01 377 


1968 All W R 

(1368) 2 3 0 3 676 


HOI ofO 


1968 Mad LJ (Cri) 


196-' 3 C D 913 

23 

663 


17 F-o L B SOU 

... 


1963 All L J 1008 


AIB 

33 

37 

40 

43 

48 

53 


AIR 1969 S. C. 

Other Jraroals 
70 Pan LB lOii 

70 I T B 95 



’GoMPABiUTE, T able (Gonclb.)' : 


CM 


AIR 1969 S, C. 

AIB Other Journals, • 
59 1968 Ker li J 659 
. .69 IT-R 897 ... • 

'. (lifeS) 2,1 TJ 724 
63 ;', 34 F J,-R ^,76 . 

■ ( 1968 )' 2 S C WE 519 
69 ,( .. ,, f. ‘ , 

73 38 Oom .Gas 760 
78 ' 22 S T 0 416 ' 

90 34 :? J.R 393 
17 ''Ffl'o li K 311 - 
101 ■ ■ ... ■■ ' ■ 

110 

118 

128 ^ ( 1968 ) 2*8 C V E 73 
1968 MahLJ 599 ., 
1968 ,-JI -9 L J eo 7 
M 968 SGD 866 
AIR 1969 Allahabad . 
Air.' ■' ‘ Other Journals 
1 FB 19 C 8 All Vf K 

i HO) 377 

19 B 8 AlIL J 5 t 8 
( 1983 ) 2 t om L J 137 

11 

14 ,. 196 S,,Am- J 402 :i . 
26 FBi 96 ’i All.’W.B, ', 

‘ ■ ■ \HCy 603 

1968 . All L J 89 
31 -li- 

35 '1967 All WR 

(Hr) 625 

1968 All L 3 938 ■ 

40 ,FBig 66 :AlIW E 
r.,-: - (HO) 388 

1968 All L 3 665 
■43 

AIR 1969 Andh Pra 
IE Other Jcurnals 
1 ( 1967 ) 2 Anda 

■W B 248 . 
3 ' ,( 196 , 7,)2 Andh- 
J’ ■!.'(, 1 ', ■j'W E 294 , 
I., (jge 7 ); 2 ,i.T J 44 i 
4 ( 1987 ) 2 IT 3 311 ■ 
( 1267 ) 2 Andh 
':,-lVB 226 
£6 I T E 195 
6 ( 1967 ) 1 1 T J 887 
, .( 1867 ) ,2 Andh 

'•■■''W'E AS ■ 
' i 66 IT’R 46 - 
9 

10 'rn.) 

13 ( 1968 ) 1 Andh 

WE 19 
15 ( 1967 ) 2 Andh. . - 

; •iV 7 .R 475 

ir ( 1968 ),], AndhLTg 
18 - ... ... 

21 ( 1968 ) 2 Andh 

. , . . .WE 223 ' 
22 . ' ' ... 

23 

/. 24 ( 1968 ) rindh 

LT 94 

( 1968 ) 1 Andh 
i - • W B 2E6 

29 ( 1968 ) 2 . Andh ■ 

L T 156 
( 1968 ) 2 -Andh 

W R dlS 


AIR 1969 And Pra, 

AIB Other Journals - 
29conl968 .Mad L J . 

, , ; (Oti) 67t 

AIR 1969 Assam . 

AIR Other Journals ■ 

1 

• 3 ' ' 

■'• 7 -'-v. ■ • = 

10 

14 V 

AIR 1969 Bombay 
AIR Other Journals 

I 70 Bom L E 383 . 

1968 MahL 3 610 

7 1968 Mah!L 3 678 

13 -70 Bsm LB 212 
- 1968 Mah L J.463 

• 20; -70 Bom L;Kf99 - 

1968 EJab L .7 646 
,24 70B6mLE:37..'’' 

AIR 1959 Calcutta ' 
AIB Oiher Journals 

1 72 Caf W N 82 

SB i9£9CriLJ40- 
■ 4- ■ 

II 72 Cal W N;795 

. 12. . ..... 

18 ... ; 

28 - ... 

32 72 Cal WN '384 
(1968) 1 Com L J 129. 
38 Oom Cas 487 
. 39 ■; "■ V.. >• 

• 43;. ■ ■ • 

• ' - AIR 1969 ‘Delhi - 

AIB Other Journals 

1 ' 

3 

6 

.7. ^.. . ■ ■ - 

'12 (1968) 70, Pun LB 
(D/ 390. 

(1969)CriiL0 43: 

14 ■ ; ■ \ 

15 

21 (19^3) 70 Pun L B 
(Di 230 

< 1969 CriL 3 45 
26.. • _ — . < 
AIR 1969 Goa : ■ . ; 
AIB Other Journals 

1- .■■ ■ ■, " ^ 

6 

16 (1968) 2 lab L J-556 

AIR 1969 Gujarat . 
AIE Other Journals, . 

1 9GujLE.142, 

FB 1969 Cri L 3 50 
14 9Gnj LR926 
1969 Cri L J ,63 
18 9 Guj L R 873' 

21 

23 ... 

28 — . 

AIR 1969 Jammu and 
., , , Kashmir 
AIB Other Journals 

iFBIigeS) KashLJ 177 
6 1968 Ka* L 3 299 


AIR 1969 J;&K. 
AIR- Other journals 
8 - ■ - 
gFBigeSKash L J 127 .. 
,12 , .;. 


- AIR 1969 Kerala 
AIE Other Journals . - 
I ILB t 968) 1 £er25l 
FB ,968 K'er.L J.;89 
1968 tier h r 846 
70 I T E 548 
3 1968 Ker.LT 136 
19bS K- r l.- J'301, . 

9 19et Ker LE 268' 

U 1366 Ker LT 428 
FB liE {(968) 2 Ker 29 
’• • 1968 ker L J 397 

• 19' 1938 Her L J 61 { ' 

21 , 1968.K.tr .Ljh 327 . , 
23 ... ■ ' i 

26 ■ ■ ... ■ 

22' 1968 Ker L T 500 
19i.8 Mad L 3 

(Crii 494 

. 31 ILR (1968, i-Ker .= 62 
■ , 1968 Her L T 442 

18^8 Ker Lit 219'. 

' ■■AIR 1969 Maiih Pra' ■ 

r-. .• * ' 

AIR Other Journals 

1 . 1968 U PL J 586 ' 

FB . 1968 M P. W 8 637. 

I . . i968.'Jah L J.779 '. 

•■ '4 19BS M,V'L J 545 ' 
1968 Jab: L J' 891 ' 

• • 'ik SM P,W ‘773 
7 1968 Jafa'LJ 35l‘ 

i988 MPWB492 
9 ■ 1968 M P L 3 739 
i ■ 13 1968'M P L J 618 ' j 
; ■ • 196-(‘M P W R5 8 ! 

I • 1968' Jab L J 885 

15' 1968 M P ij J 651 
!. ; ;i968,M P WJB 69(),, ■ 

I AIR 1569 Madras 

[AIE' Other Journals, ' i 
• 1 . ILRilBOS) 3, Mad 1 , 
,FB, 8iaiad.LW3l5 

5 . 81 Mad L W 190 . 

( 10FB81 Mad L W 369; . 

14 8141tdLW 350, 

15 81 Mad L W 100 
(1968) 1 Mad L J 422 
ILU (i968j 2 

• ' ' ‘ Mad 298 ' 

21 34 F J E 211 

(1968) 2 Mad L J 479 
, , 17 Fee L B 290 
27' (1968) 2,Mad LJ 105 

AIR 1969 Manipur 

AIR Other Journals 

1 . 

3 ..; 

6 

,8- ;, ..... . I 

12 I 

13 ■ ... ‘ ■ i 


- AIR 1969 Mysore 
AIR , ..Other Journals 
1 15 La# hep 188 
, , ( 968) 2 Mys L J 48 

6 (1968) 5 My.s L.J 36 
8 (19 8) .2 vlya L J 42 

..15 Law Piep.j97, 

.12, 

17,' , (1963/ 2'MysL J ,39 
t'6 l,aw BBp204 

20 (19671.2 Uja L J' j6 
11 Law Iiep’348 

22 (1 m 68) 1 .'dye L J 36A 
1968 Mbd L J 

(tri) 296 

. .1 5 Law Pep. 36 
, '..^S (1968;, 2 Mjs'ij J 78 
., . 15, LaWipep 303* 

‘ ‘ ■■ AIR 19^j 9 '.’rissa 

AIB Other Joumnls 
.l'.-34. Cm.l T 1060 '■ 

• 3 :34 uut.L T 1021.^. 

'6, 34 Cat :L T 479 
,,6' 34 Cat L T-401 
. 7 34 Cm, L T 930 

■■10 34 (mLT9a 
- ;12 34 Cut 1 T 937 
. 13. •; 34 tint LT.'iogg 
16 34y ut.L T 1146 •. 

■ " ' 'Air 1969 Patna 

! ^ ‘ 

AIB •- Other Journals 
-IFBILR 46 Fat 98 
'7 
-a- 

M.p . 1966 Pat'L'JB 337 
' ■ : - 19t8BL J R 829: 

" -16' I '!■ ' 

21 1968 BLJR.602 

-24- 

25 

27 

,.i28 

, 30, ; ., ,• ... ■ 

I ' ■ AIR 1969 Punjab' 

. AIR . ', Other- Journals 
I ' igC't (nr L J 7'70- 
t 4 1968 Cur L J 668 
! , 70 Pun L B 874 

8 

12 22 ,S T O 335 
; 26 '• 

26; 70 Funj L.B.720 : 

■ 1968 Cur L J 607.. 

AIR 1969 Rajasthan 

AIE Other Joutnale 

.. . 1 ., , - 

■9, 1968 Baj L.W 345 
11 _ • . 

16 ... ■ ' 

22 1968 EajLW3S2 

■ 2t ■ 

29 ...- ■ 

31 

AIR 1969 Tripura 

AIR 
1 

7 

.10 

13 
15 


Other Journals- 




~42 ALL INDIA: 'EEPOBTEE, . 1969 JANUAEY 

■ ■ THE LAW AND PRACTICE OF' INCOME TAX 

Six -Edition. B?/ KANGA & PALKHIVALA ’ Ready - January 1969 

Critics' version of earlier editions _ - , 

“A monumeDtal work and obviously a comprehensive textbook on Indian law and praclicoi which will 
•boar ccmparison with any similar publication on English law and procedure . . . . ” /iiconi- Tax Payi r, London. 

. ' “It has attained to the position of the most authoritative and comprehensive treatise on the law of 
Income Tax ..... ", The Times of India. _ 

•• Not only is the exposition of this grim subject authoritative but the style is lucid and gracefal 

and what might have been very stodgy fare is often spiced with humour ’’ Alan Gledhilli in the Lau 

■Quarltrly Btviev), London. • 

6 th Edn. Jan. 1969 2 Vols. About Rs. 110.00 

ADVANCED ACCOUNTING 
Bj/ YORSTON, SMITH & BROWN 

Sixth Edition Reprinted 2 Vols. in One Ready January 1969 

Advanced Accounting is the most complete and modern text of its kind. The book contains the latest- 
information on accounting procedures ani incorporates modern methods of teaching pructico. 

Volume One deals with financial accounting in relation to p.irtuership and fiduciary accounting. 

. . Volume Two includes the accounting records, job costing and on exhaustive treatment of mechanised^ 
Acbouhting. _ . . . . 

All other points on the subject are effectively dealt with. Profusely illustrated with worked examples, 
makes it of practical value to students and practising accountants. 

■ -Reprinted 1969 2 Vols. in One - - Rs. 50.00 

LEASE AND LICENCE DISTINGUISHED 


... Bij; MOHAN RlJHWAm, Advocate, Bit;?} Court, Sombay. _ , ' 

This. timely and welcome monograph on. the subject by the author, gives clear distinctions betweOT, 
leases and lioe'hdes. It is bound to furnish to members of the Bar not only all the laws on the subject in bui 
place, but many a new idea useful for argument at a future date. — 

1968 Demy 8vo Pages -86 , Rs. 8.00 


GHERAOS AND INDUSTRIAL RELATIONS 


By A, P. AGGARWAL, Beadef in Lahour Latp, University of Delhu 
A soientiflo study of the subject highlighting the essential features of Gheraos and analysing their 
impact oh industrial relatioos, productions, employment and the trade union movement; An objective 
.questionnaire at the end makes the book more purpostve. 

1968 Demy 8vo Peges, 200 

CIVIL LIBERTIES 

• • •' (Ramannnda Lectures; of the Calcutta .University) '' 

By Hon’ble Mr. Justice . P. B. . MUKHARJI, Borris<er-of-Bo«. . , . 

In this authentic and comprehensive study, the learned author deals with_ the dimensions of Civil 
liberties. ■ The history of civil liberty in India is brought out in clear perspective. ‘ The great problem of 
<ivii-liberties during emergencies is juridically and logically discussed in the light of the. Constitution of 
India. . The, range of .the book is wide and far-reaching. ■ ■ . ; ■ ' ■ . k 

,v.„;J968,;.-. .w..-., ,, Demy, 8vp. .1,. . : Pages 180 : , . , . , - Rs. 15.00 ■ 

THE LAW OF INDUSTRIAL DISPUTES ' 

;.). ; ; By O. P. MALHOTRA, Advocate, Supreme Court.. _ . _ 

A volnminons and exhaustive work containing a critical commentary,' on Indnstrial Law, the Indnstrlal 
Difipiites ActrlBl?, the Bonus Act, 1965, and deals with general disputes'arising in connection with Wages, 
D. A., Gratuity, Bouna and Other-Service Conditions, Disciplinary Actions, Appeals, Writs, etc. ■ r , 

1968 ■ R oyal 8vo Pages 1210 Rs. 60.00 

CONSTITUTIONS* OF ASIAN COUNTRIES 

Prepared by the Secretariat of Asian-African Legal Consultative Committee. 

This publication has been, prepared by the staff members of the Committee on the basis of the material 
-obtained, ns far os possible, throuch authoritative sources. The texts of the Constitution, the official version 
-of which Were not available in English, have been translated. The main idea cf the Committee in compiling 
this 'vbtumo is to create greater interest and nnderstanding of Asian and African affairs. '• - 

1968 Royal 8vo Pages 1180 ' Rg. , 55.00 , 


A SHORT HISTORY OF JUDICIAL SYSTEMS OF INDIA '& 

'■■■■■' SOME OTHER COUNTRIES 

Bp H. P. DUBEY 

contains a comparative study of the legal and judicial systems, with a comprehensive and 

e<«mlo account ot administmtlon of justice of various countries of the World. A handy book to lawyers, 
scholars, antiquarians, teachers and aludcnts ot law. lawyen., 

Svo Pages 750 : Rg. 36.00 


Booksellers 


K. M. TRIPATHI PRIYATE LIMITED 
164, Samaldas Gandhi Marg, Bombay-2. 


Publishers 
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Three Useful Jourcals for pur Librarj 

Have you any tax Problems ? 

Tax .Planning — M. K. Baja, F. C. A., 

Income Tax Officer & the role of discretion, r 
Hon’bie Justice K. Veerasvrami. 

Professionals Standards in Tax Practices. 

by Sri B. B. JSaidu & V. Jagadisan. 

Dividends in disguise — Lawrence B. Blades. 

Taxation and thts Layman by K. R. Bamamani (Advocate). 
Deduction at source, (impact of new provisions) Jayanthilal Takkur, 

The above are some of the articles which appeared in the Income-tax Jonmal in the 
years .1S67 and 1968. The articles have been not only of absorbing interest bat bare been 
found to he practical value to assessees, chartered Accountants, and Companies. Von can also 
benefit by subscribing to the Income-tax Journal, 

The Income-tax Journal publishes with promptness the judgments of the Supreme Court 
and the High Court on cases relating to Taxation Laws. There is a full-fledged article section 
and a statute section. 

The annual subscription is Rs. 40/-. Two volumes are published in a year. 

If you are not already a subscriber, please enlist yourself to the Income-tax Journal. 

: OF imEREsr to compasy executives, auditors and. advocates. 

The Company law Journal 

Edited hy K. VENKOBA BAO, Advocate. 

(Bortuighliy 2 Vol. per year 5th aud 20th„bf each, month) 

It contains a well.developed Journal Section containing articles of interest to Company 
Executives, Chartered Accountants and Advocates; A’ noteworthy feature is the prompt 
reporting of cases relating to Company Law and Insurance Laws by experienced Advocates 
several attractive features. ‘ “ 

Annual Subscription Rs. 25 f- , Postage free, 

(To those who subserihe to both “The Lroome-Tax Journal” and ‘.‘The C6m;^riy .Lav 
Journal", the concessional rate of subscription will be Bs. 60/.) • , 

The Supreme Court Journal 

(Now issued as a fortnightly). 

The only non-official Journal in India, solely devoted to the publication of decisions of 
the Supreme Court, 

Short notes of recent cases a special feature. 

An article Section in which special articles on constitutional matters are published- 

Two volumes per year. 

Annual subscription Rs, 36/-. Postage free. 

Published by : 

MADRAS LAW ^JOURNAL OFFICE 

P. Box. No. 604, MADRAS. 4. 
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OUR KECENf PUBLICATIONS 

I. L. I. -: Let? Relating to Shipping in India by 

; B, G. Mitra , - Ed. 1968 Es. 15.00 

Banerjee & Bhuieria ; Law of Estate Duty Ed. 1968 Es. 25.00 

J. Banerjee; Co-operative Law it Practice in W. Bengal 2nd Ed. 1968 Es. 12.00 

B. B. Mitra : Indian Succession Act ' ' 9th Ed. 1968 Es. 25.00 

A. B. Majumder : Laws Relating to NOTICES with : 

Model Forms 2nd Ed. 1968 Es. 14.00 

K. Chaturvedi ; The Central Sales Tax Laws in 2 Yols. 2nd Ed. 1968 Es. 40.00 

P. C. Mogha : Initian Conveyancer 7th Ed. 1968 Es. , 24.00 , 

A. C. Ganguly: Civil Court Practice & Procedural 

All India, Ed. , ■' ' 8th Ed. 1968 Es. 25.00 

S. C. Chakravarti • Laws .of Industrial Adjudications 

in . India 8rd Ed. 1968 Es. 20.00 

N. K.'Roy; "West Bengal Land Reforms Act & Rules 

’ . . as also The Amending Act, 1968 3rd Ed. 1968 Es. 7.00 

S. K. Sen : W. Bengal Premises Tenancy Act. 1956 4th Ed. 1968 Es. 18.00' 

'-Ij. C. De Souza : Indian Forms & Precedents 8th Ed.- 1968 Es. 9.00 

' K.' Chatur'vedi : Principles of Sales Tax Laws 4th Ed. ' . ; 

' " . with Suppl. 1968 . Es. 45.00 

N. D. Basu : Motor Vehicles Act 4th Ed. 1967 Es. 18.00 : 

; !p.’,C. Mogha : Law of- Pleadings llth Ed. 1967 Es. 22.00' 

.i;S. K. Mukherjee : Minimnm Wages Act Ed. 1966 Es. 10.00'- 

S. C. Gnosh ; Principles & Forma of Pleading Srd Ed, 1966 Es, 42.00; . 

B, S. Chowdhury : Law of Constitutional Writs Ed. 1966 Rs. 15.00 

D. B, Chaudhari : Hindu Marriage Act ' Srd Ed. 1966 Es. 20.00 

Sarnpat Iyengar : ' The Three New Taxes. ' with 

Supplement 2nd Ed, .1966 Es, 45.00- 

K, N. Bhaumik : The Specific Relief Act , 2nd Ed. 1966 Es. 12,00 

Motiram & Sukhdev : Prevention of Pood Adultera; 

tion Act with Suppl. 1968 4th Ed. 1966 Es. 18.00 

A. C. Ganguly : Criminal Court Practice 5th Ed. 1965 Rs. 14.00' 

N. D. Basu : Law of Ihiunotions Srd Ed. 1965 Es. 27.00 

D. N. Guha : Civil Litigations in lYpIs. • ' 2nd Ed. 1963-67 Es. 61.00 

N. K., Roy : Hindu Law & Usages 2nd Ed. 1965 . Es. , 9.00 

FORIHCOMINQ PUBLICATIONS 

in: .(Orders may 'be_ Begistered in Advance:. witlioyt any Payment) 

''■-'S‘.- C.' Sen' : Company Actions in the Modern SeLUp- Ed. 1968 

B. N. Banerjee ; Law of Negligence Srd Ed. 1968 Es.- 12.00 P.P.Pj 

A-.V.-iKasbekar : Taxation of Companies . 2nd Ed... 1968 Es. 15.00^ 

S. K. Ghosh: Law Breakers & Keepers of Peace . 2nd Ed. 1969 . Es, 18,00 
■ A'. C’.‘ Dutta': Indian Contract Act ' ' '4th Ed. 1969 

S, M. Lahiri : Transfer of Property Act ' 9tb Edl 1969 ■ 

A. K. Bhattacharjee : On Insurance ' 2nd Ed. 1969 

OUR WELl -known PUBLICATIONS 

K. M. Ghosh : The Indian Company Law in 2 Yols. 

with Supplement ' 1966 Es, 45.00 

L'M'.'.N.-'.Basu : -Court Pees * Suits Valuation. Act : : 10th Ed. 1965 • Es, 24.00 

N. D. Basu : Law & Practice Relating to Receivers 2nd Ed, 1964 Ea. 25.00 * 

K. N. Bhaumik : Indian Railways Act Srd Ed. 1964 Rs. 12,00 

D. H.,Chaudhuri : Hindu Succession Act, 1958, 

” ' Srd Ed. with Suppl. 1967 Rs. 15.00 

P. C. Mogha ; Law of Pleadings in HINDI Ed. 1968 Bs. 22.00 

Dr. -Venkatesw.aren : Trade & Merch andise Marks Act Ed. 1968 Bs." 50 00 

EASTERN LAW HOUSE, PhIVaTc, tli^irED 
LAIV BOOKSELLERS & LAW PUBLISHERS 
54, Ganosh Chunder Ayonno, CALDUTrA-13. 
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THE ENGLISH AND INDIAN 

LAW OF TORTS 

BY 

RATANLAL RANCHHODDAS, B.A., LL.P 

Advocate ( 0. S.) Bombay High Court 

AND 

DHIRAJLAL KESHAVLAL THAKORE, B.A., 
Barrister M-Law 


Nineteenth Edition Demi 8vo Pages 682 Price Rs. 12.00 

This edition has undergone a thorough and careful revision. Many portions have been 
re-ivritten and re.cast in the light of important decisions laying down new principles and still 
more important statutory changes in common law. The case-law has been brought down to 
date. Not a single English or Indian case of any importance on the law of Torts has been 
omitted. The book not only meets the needs of the students of law for a handy test-book but 
will be useful to the Bench and the Bar as a reliable work of ready reference for an up-to-date 
statement of the law on the subject. 


Some Opinions on earlier editions. 

Lord Herschcll (Lord High Chancellor of England) : — Wherever I have tested it, the 
statement of the law appears very accurate and cleat”. 

Lord Bussell of Killowen (Lord Chief Justice of England); — “It seems to me to be carefully 
done and to be well arranged. The principles are lucidly explained.” 

Sir A, L. Smith (Master of the Rolls, England) ; — “I had occasion not long since to refer to 
it in relation to the liability of owners of property to passers-by, and I found all the cases relating 
thereto well collected together which was of great utility to me.” 

Sir Lawrence Jenkins (Chief Justice, Bombay High Court) ; — “On looking to that part of your 
book on Torts which deals with a subject full of diEBculty I find it treated in a way which leads 
me to believe that the whole book must have been written with great care and sound judgment.” 

Sir Bash Behari Chose s — “ Your work evinces much learning and research ” 

The Law Journal (London) ; — “The Authors have evidently brought learning and industry 
to their task, and the result is a work w'hich, we have no doubt, will be highly appreciated by 
•practitioners in India.” ^ 

The Turidii al _ Beview (Edinburgh) : — "The book furnishes a systematic examination and 
statement of the principles of the English common law and of the Indian case law The merits 
„of its first edition have been appreciated ever since its publication. In its well arranged chapters 
the practitioner will find all that a text-book can give, clearly and tersely set forth, scrupulously 
vouched, while for scientific jurist it has peculiar interest.” 

.. The Irish Law Times (Dublin) ; — “ By the present work the learned authors h'ave. undoubtedly 
supplied a long-felt desideratum— the. lucid exposition and methodical arrangement of the principles 
of the English common law so far as the same are embodied in Indian case-law” . 

The Harvard law Review (America) : — “The work is more comprehensive than many other 
text-books on the subject” 

The Colurnbia Law Revieur ( America) : — .“This is a very interesting and instructive, book. 
It is especially instructive by reasoh of its full and careful statement of Indian case-law ; 'while the 
greater part of the text is devoted to the exposition of English common law principles.” , 

i'. •, The Times (London) : — “A work of much learnins." - . ...... 

Apply to : — 

THE BOMBAY LAW REPORTER (Private) LTD., 

“KRISHNA MAHAL ’v'eS.im'Rito^bRIVE, BOMBAY 1. 
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DISPOTED DOCOMENTS? Phone; 261143, 

Consult : 

M. K. MEHTA, 

Examiner, Questioned Documents, 

4091, Nai Sarak, (Near Bar Shahbulla), DELHI-6. 

An expert of established reputation — 85 years’ experience. 

Author of : IDENTIPIOATION OP THUMB IMPRESSIONS & CROSS EXAMINATION 
OP FINGERPRINT EXPERTS. (2nil Edition.) On the approved liat of 
the High Courts of Allababivd & Jodhpur, Rs. 15/.. 

"Identification News, Albany N. Y. (U. S. A.)” writes, ''Although a great many 
text books have been written over the years on the general subject of 
fingerprints, this new text by M. K. Mehta is an excellent contribution to 

the field Members of the legal profession are among those who should 

he particularly anxious to obtain a copy of this new contribution to the 
field of identification. . . . ”. 

EDENTIFICATION OF HANDWRITING & CROSS EXAMINATION OF 
EXPERTS. (Srd' Edition). On the approved list of the High Courts of 
Allahabad, Calcutta, Cuttack & Patna. Rs 21/-. 

Donald Doud, Examiner of questioned documents. Milwaukee, (D.S.A.) writes, 
"I congratulate you on the significant contribution to the literature.” 

• Ordway Hilton, Examiner of questioned documents New York says; "I think 
i that you have prepared a very fine publication and it certainly, should be of 
a great deal of help to attorneys in India who are called upon to handle 
document cases". ..... 

Various Courts througliovt India send original •papers 
to M. K. MEHTA for opinion. 


In cases of disputed documents please consult 

Ugrasen Kashyap 

B.A., LL.B^, Examiner of Questioned Documents, 

. . of 100, Bwaminagar, Dayalbagiij Agra 5. 

Courts, lawyers and. clients, .please note 

1. Ugrasen Kashyap or Father ; Kashyap. is : the first member of the Kaahyap' family 
who studied and started practice as an Examiner of Questioned Documents. ' He has about 
forty years’ experience including the period of his study and practice all over India. 

2. He has now settled in Dayalhagh, Agra and has dedicated the rest of his life to- 
the service of the religious institution called the Dayalbagh Badhaswami Satsang, and hae 
taken np his duties as the Honorary Agricultural Adviser and Horticulturist in charge of grape 
Culture in Dayalbagh. He continues to practice now from 100, Swaminagar, Dayalbagh. Agra. 

B. All oorrespondenoe regarding old cases sent to him for opinion at his Delhi address 
Or papers in new cases should be sent to him at the Dayalbagh address. Remittances of fee 
riionld be made by crossed bank drafts payable at the State Bank of India Ltd. Agra. 

4; . Olienta.desirona of meeting him should fix time and meet him at the Agra' address. 
Telephone baa been, applied for for the Agra office. Writs of commission for •. commisEion 
statements should bo sent to the District Judge of Agra for recording his statementa. 

Agra address.; 

■ 100, Swaminagar, Dayalbagh,- AGRA. 
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Alili INDIA. DEDORTER,' 1969 JANDART 

N. D, B<!^SU’S LAW BOOKS — Standard Works 

1. THE INCOME-TAX ACT 

Incorporating in a supplement all, the latest amenrinenta, 'taxation ilavrs ArreDainent> 
Acts, npto 1 68 Finance A ct.s of i96i, 19Q3. l9Gt, 1965, i9S5 and 1967 and 1368, The Income-Tas 
Buies, Income-Tax (Certificate Proce< dings), Buies, 1962, etc , etc- 

In more than 900 Royal Pages r 2nd Ed. 11 Rs. 20/r • 

Along Kith the booh a tevarately paper~bound supplement containing the Income Tax Act, 1961 as ' ■ , 
amended upto 1968 with cate-laws is given free to the purchaser o/ the booh. ' 

The supplement is being sold separately at Be. 7/- per copy. , 

2. LA.W O F INJUNCTIONS ' . ^ 

3rd Edition 1 1965 June 11 . - 1200 Pages Royal 1 M Rs. 27A 

■ 3. ARBITRATION ACT ’ 

5th Revised Ed. 1 1965 April 1 1000 Pages Royal 1 1 1 Price Bs. 25/- 

4. LAW OF RECEIVERS 

The most authortfative tdltlnn thoroughly revised, recast and portions rewritten. 

In 1070 Pages Royal ! 2nd Edition 1 1 1964 Sept. 1 1 1 Price Rs. 25/- 

J, iHE COMPANIES ACT, 1956 ~ 

[ Ificorporaling the Companies ( Amindment } Act, I960 and various Buies together with 
• a cumvlative supplement containing the Companies Amendment Acts, up to 1967], 

In 872 + 32 Pages (Royal) 1 2nd Ed. 1 1 Rs. 15/- 1 ! ! 

' 6. THE~ LAV/ of” SUCCESSION 

4lh Enlarged Ed. 1 ' 1400 Pages 11 . Rs. 25/- 

Order immediately with : 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 

Office House, .. Offee ; — C-Si. ShWad House, 

St. JJo. 1, South Tukogauj, Frith viraj Road, 

DOBE (M.-P.). • JAIFIJB-1 (Raj.) 

Phone : DAd2 Phone: 74636- 

Ao N. G’anorkar 

B.A., LL.B., F R.M.S; (London), F.A.S.C. (U.S.A.) 

EXAMINER OF QUESTIONED DOCUMENTS, FINGER-PRINTS^ 
HANDWRITING AND FIRE ARMS EXPERF, 

CONSULTANT TO THE GOVERNMENT OF RAJASTHAN- 

THE ONLY EXPERT 
TRAINED IN ENGLAND & AMERICA 

lonsult him on all problems regarding Questioned Documents 
... Cross-Examinations of the Document Experts and ' 

' Firearms Experts undertaken, 

jReasonahlv . CprTcspondence Jnvitbi* 



•¥ t) 


28 


'AlL'-ItmiA a'fePO'EtpEB, -1969. JA-inJAElT 


SOiii ASPECTS OP CKIMIN4L PROCEtiDINGS 

By P. C. BANERJEE ■ 

Topics discussed include : Investigation by police— different aspects of collection od evidence 
nd detention of an accused in custody ; Magistrate’s powers ; anticipatory bail, sending an acctised 
vO a. different jurisdiction; origin and development of the law of bail; cancellation of bail in bailable 
cases; exercise of inherent power; Forfeiture of bonds — ^jurisdiction of different Courts ; treatment oi 
bonds taken improperly ; Case — piecemeal dealing, amalgamation, counter-cases, multiple, complaints 
etc ; Cognisance,; concealment of marks; testimonial compulsion; search warrants: T. I. parades; 
Contempt of High Cour*' — whether contemner can be arrested outside jurisdiction of the High Court 
Disposal of propert}'— like currency notes, motor vehicles, planted property etc ; freezing bank 
accounts; materia! on which decision can be based; liability of police to return seized property: 
recalling property under inherent power ; whether subordinate criminal courts have any inherenl 
power; nature of the' inhereiit- power and conditions requisite for exercise of such power etc. 'etc. 
Ail propositions supported by decisions of Privy Council, Supreme Court and High Court! 
from whose decisions self-contained extracts are given. 

Also a detailed index. 

Price ; Paperback Rs, 6.50 Bound (full rexin) Rs. 7.50 (Post free) 

Other books by p. G. BANERJEE 

1. EVIDENCE IN CRIMINAL CASES (with full text of Indian Estidekt 
Act, 18’2) Paperback Rs. 6 50 Bound (full rexin) Rs. 7.50 

5. A HANDBOOK OF INDDSTRIAl EMPLOYMENT (Foreword by Justicf 
A. K. Mukherjea, Bar at-law, of Calcutta H gh Court) Rexin bound Rs. 6.00 

3. AFTER faCH >OL Re. 0.50 

4. BriARATE BYAKTI SW AOHINATA, S AMPATTI O NAGARIK ADHIRAI 

(Foreword by Sri Suraji; Chandra Lahiri, Ex-Chief Justice, Calcutta Higl 
Court) (In Bengali) Rs 4.00 

'5. NYAYA PAI\CHaYAT O FAUZDARI MAMLAR VICHAR (In Behgali 
Rs. 4.00 

All available post free from publisher. ■ ■ . > 

~ PUHNA P U ELTsHI Pi G B O U SE 

P-lO/261, Kalyani, Dist. Nadia, WEST BENGAL. 


'Phone 5861 


Grams' ‘ Documents ’ ‘ Irido'k ' Ci1?y . 




B.A.i LL.B., :F.R.M.S. (LONDON) 


•Additional 'Govt. Examiner of Questioned Documents to MADByA.,.' : 
PRADEiH and Consultant to Govt, of RAJASTHAN. 
HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT. 
Private Parties in Civil, and accused . persons in criminal cases can consult him • 
on all matters pertaining to Bandrvriting Finger-Prints, Inks paper, Seal 

impressions. Fire-Arms etc. 

Office' photographer can/be eenT^on^ request to take-photographa ilT Court. 
Charges are reasonable. 

,, Office tS Besideuee^: . \.2 -r : } : 'Branch Office ; - r 

4, Mai Godown Road, • , ,, - 1968, Wright Town 


Naya Pura, INDORE. 


JABALPUR Phone: 2520 


For Hispiited writmE* siEnaUires. thumb imprints, inks, firearms & allied subjects 
CONSULT P. Hi MA HANT^ B.A. tPb.) M.L\., E.O.D. (Delhi). C.S.F.L, (Switzerland). 

'GoyERNMEin examireb of questioned documents 

( Trained in Switzerland ) V.P. 

jThe :nr.l!, pw] in: India', who has received ipractical training' at a Governfnefil Institute 
»n hyropt _ ^Especially sMlei in d^iphenng blurred thumb imprinu" and 'oige 
o/^d^Ttienfo!' ; 'bi^cessfuUy- decipher thumb "imprints, ■ 'described ^as -ilurred 
by Oavemment Print ^Bureaus and. opinion,^ by courts. 

37 years experience." ‘ Ohdrges' redsohabkf 

MaLKAGAKG, DELHL .. (Phone at Delhi 227864) 
a(an=Kk.,i.o.'l).-. Cl>ukn,«akii.'. ^HANDWA Bsimahal.>'Ghtecfigdtb%treb<?'1to^^^ 
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Qm&lify 

as a 

DOCUMENT EXAMINER 

€or a BETTER Eature, STATUS & SUCCESSFUL CAREER OF SECURITY 
YERY YALUABLB GENERAL TRAINING COURSE 


at 



(Established 1930) 

Ber started after partition of the Country 

Prospectus for Postage stamps of only eighty-fl^e paise. 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIMLA-3. 

-'rj. thU ■ .1 ■! ■ - - , P I I — ----i -i- - - ■--ii-i-ir-iT.i - -r»- - - - , ..I 111., 

TSLEPEOEE : SSliS TELEGRAMS j "ESPSET, KAGPUB'* 



TRAINED IN ENGLAND F.A. F.Sc., B.A., LL.B., F.F.M.S, (LONDONI 

CONSULTANT TO GO¥T. OF RAJASTHAN 

aANDWEITING, FINGER.PBINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 



Staff Photographer sent on reqnest to photograph docnments. 

Foi the First Time — Easy & Simple 

FINGER PRINT IDENTIFICATION — AT A GLANCE 

PuUy illustrated Chart 
Available in 5 , 

(1) PoWer form — Rs. 10/- (2) Wall Chart for hanging (27” « 84”)-Ss. 15/- 
(8) For framing In two sheets — Es. 10/-. Postage & paoking estra. 

Please specify the type and the number of copies reanired, when ordering. 
COPIES CAN BE HAD DIEEOT FROM T3S. AUTHOR 


Conduit i 



©OCUMENT 


Ofeioe 5 Medows House, Medows Bt., Fort, Eombay-l j Phone ; 251088. 

Residenoh: Kazi Block I, near Bandra Talkies, G, B, Ed,, Bandra, Bombay.50; Phone : 533783, 


HON’BLE ME, JUSTICE TENDOLKAR i BOMBAY HIGH COURT, Suit No. 63 of 1953, dt, 3-11-54. 

"I now come to a very in^rtant fact, and that Is that on the left edge of the stamp used in the 
disputed receipt and near the perforation very near to the top loop of the letter 'S’ there is a strip of 
blue line which Mr. Parmeshwar Dayal says is an Ink line. It has a sheen of gum above it wmch 
^ggests, according to Parmeshwar Dayal, that the STAMP HAS BEEN LIFTED FROM SOME 
OTHER DOCUMENT ..... there is no reasonable explanation suggested for this most suspicious 
<Iark spot on the edge, which also militates against the genuineness or the receipt." 


Gonsult on all Disputed Documents, Writings, Finger Prints, etc. 


Nation's Senior Expert with over 85 Years’ Experience, 

Fhone No. 7ll82 Grama ; FOSQEBFOE 

IIRTI. 


W' F55 A 

O Eal O . 


EANDWBITINQ EXPERT 


Mundakanniamtnen Kovil Street, Mylapore, MADRAS — §, 
(January) 1969^Indexes 4(1). 
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Phone : 3441 ; Document House,. 

(A. I. FORGED Document Investigation Bureau) SIMLA-3> 
( 1930-1969 ) 

For- Detecting FORGERIES’ in IMPORTANT Vv^ILLS, 
partnerships, agreements, DEEDS, PRONOTES, etc., etc. 

22efer io; —SENIOR CONSLT., oji EXAMINATION of 
QUESTIONED DOCUMENTS, INKS m PAPER 
Ar^ALYST, SIMLA 5, 

Oe’o maw a Me SEMGHs X>.r Gold ModalMstj. 

F.E.M.S., M.R.P.S. (Great Britain), etc., 

"also accepts IMPORTANT Private Criminal and Civil Cases”. 

39 Faflrs* SUGGFSSFUTj Experience^ 

Questioned Dooumentj Examiner’s House, SiMLA.Sr. 


Please refer your disputed documents to 

Profc BrIJ BliMsairi Kashyap 

B. A. (Hons.) LL.B. (Delhi), M.I.A.I. (U. S. A.). F.E.M.S. (London) 

EXAMINER OF QUESTIONED DOCUMENTS 

JSony. Professor to the French Association of Teclmical 
Examiners of Questioned Documents in Paris. 

Recently visited New Scotland Yard of London and variona Forensic Soienea' 
Laboratories of 16 countries of Europe, Africa & Asia i.e, England, Denmark, 
Norway, Sweden, Finland, Holland, Belgium, France, West Germany, 
Switzerland, Italy, Greece, Nepal, U. A. R., Iran and Afghanistan. 

Grams: “EXPERT JAIPUR” Telephone: 72135 

Address: 

CHITRANJAN MARG, C-SCHEME, JAIPUR (R aj.) 

Phone I 441281. 



Handwriimg Experts Trained in UcSoA, 

T. J, GallasTp B. A., Harvard Associate in'j Police Science (U.S. A.), 
Founder Expert of the Handwriting Branch of the' 
Former Bombay State. (31 years of experience) ; 
H. T. GaJJaE’a b.bc. (Bom.),. Trained at Police Training Centre of 
Indiana University and Identification Lab. of Post 
Office Dept Washington D. C. (U.S.A.) 

35. Dalai Street, Examiner Press Building, Fort, BOMBAY 1. 

Eesidence ; — 11/12 Jimmy Chambers, 'Parel Station Road, BOMBAY 12. 


SUPRElilE COURT OK PUBLIC SERVANTS 


Be^rted &: Unreported decisions uplo 1-1-1969 about Dismissal, Removal, Equality, 
tcpial protection of Rules & Laws, Equal Opportunity, Discrimination, Probation, 
vxjnbrmalion. Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, etc. 

Containing 232 Cases, Summarised Opinion, Analytical Survey, Extract from Rules & ConsUtutlon,. 


E. K. GUJRAL, Advocate, Supreme Court. 

Ed. iS/. Post Freo Ask Freel Sample 16A/1S, W. E. A., 


DELHI. 
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TELEPHONE No. Tel, Add.: 1' DOCUMENTS, NAGPUR,” 

CONSULTi 

Wia 53d (Trained in EnglsaSJ 

<JOYERNMENT EXAMINES OF QUESTIONED DOCUMENTS, MADHYA PRADESH 
FINGEE-PRINT, HANDWRITING AND FIRE-ARMS EXPERT 
Office <& Ue&idence : 48, BEZ0NB5.GH, HAGP0R-5i 

PRIVATE PARTIES in Civil and ACCUSED PERSONS in Criminal Gases can conenlt 
6iini2on fill questions. 

Tfie Office Document Photographer can be sent on request to take photographs 


Telephone s 23097 

For* Expert Oplralon ^ Evldesice' 

ON 

'Handwriting ^ Finger Prints 

CONSULT : 

EX. LIEUT. A. D. CHITALEY, I. N. 

R.C.. M.I.A.S, (U.S.A.) 

Handwritiag Si Fiager Priat Expei» 

“MATRU KUTIR” DHANTOLI, 

NAGPUiS — la Enquiries Solicited,. 


CLASSIFIED 
I: Mr. L. M. GHOSE’S Law Books 

: t Activities s — ■' 

I “Dictionary of Law for every day practice 
and School of Civil ruling ” (43 subjects in 
15 books) Rs. 2/- per subject, Total Rs. 90/- 
; offered for largest use and proper adminis- 
tration of Justice at half price Rs. 45/- cost 
price. Payable in three monthly instalments 
of Rs. 15/- each to Bar-Libraries, Judges, Law 
Colleges and advocates of ten years standing 
and one-fourth to Law students for learning. 

. 89, Ekdalia Road, CALCUTTA-ig. 


;HAVE i,YOUB DISPUTED DOCUMENTS 
EXAMINED BY 

The School of Document Investigation 

Handwriting & Finger Print Experts 
19, HASTINGS ROAD, 
ALLAHABAD. 

Phone j 2S76 { 


;] PHONE 23775 

For Disputed Documents 
Comult : N. A. PHISKE 

B.A., LL.B., (Trained in London) 
Near Farm Park, 
i Ramdaspeth, NAGPUR 1. 


ADVERTISEMENTS 

Phone No. 4054, Telegraphic Address 

Allahnhad. MAHIR, Allahabad. 

Consult: AILHXAWOH^ 

I Certified Handwriting c6 Fingerprint Expert. 

13/D, Prayag Street, ALLAHABAD-2 {D.P.) 

32 years’ experience and author of 
"Fingerprint in a Nutshell” 



Phone No. 5562 


For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

Ho L. BAOHWAR 

EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Nasia Road 
( near Janta Hotel) INDORE (M. P.) 

GFoot. , Consultant . . Experience over 20 years. 

WSSH ORDERING A LEM BOOK, 
FIRST ASK 

nm A. I. R. A PUBLICATION 
IN THE FIELD ? 
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A, I. a. £»OBL£CATIONS 
J3» 

CKiTAILEY^'RA© 

BOOKS Under Print 

(1) FIFTEEN YEARS* DIGEST (1951 to 1965) (Includes also cases 

of 1950) (Civil, Criminal & Revenue) (la 14 Volumes.) 
Yols, I to 51 already despatched. Vol. XII under despatch. 

(2) TRANSFER OF PROPERTY ACT — (4tli 1968 Edn.) 

(in 3 Vols.) 

Vol.T already despatched Vol. 2 in Press. 

(3) INDIAN PENAL CODE (XLV of I860)— (1st Edn. in d Vols.) 

• I 

Beady for Despatch 

1. LIMITATION ACT — (4th 1965 Edn.) (2 Vols.) 

2. CRIMINAL PROCEDURE CODE — (6th, 1966 Edn.) 

(3 Vols.) 


JOURNALS { 


ALL INDIA BEPOBTEB 
ORIMIKAL LAW JOUBHAL 
LABOUB & INDUSTRIAL CASES 

A. I. R. Back sets (only available sets) 
Cr. L. J. Back sets (only available sets) 


Quotations on req^tesi. 


Supply will be made subject to previous engagements 
Money payable at Nagpur^ 


Sales Manager, 

A2i India Reporter Ltd,, 

( Post Bos No. 56 ) NAGPUR 1. 


ROT AVAILABLE EROM ANY . -BOOKSELLER.’ 
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FOR DISPUTED DOCUMENTS S 
FINGER PRINT CASES 

tONSULT : 

T« P. PATIL, B.A., LL.B. (Trained in England^ 

DOCUMENT EXAMINER 

Bombay Office ! £ko\a Office x 

READYMONEY MANSION “NEEUMA” 

Srd floor, 43, Veer Nariman Road, Jathar Peth Road, AKOLA, (M. S,) 

Fort, BOMBAY-l. Phone i 232640 Tel. i 338 


OUR REPRESENTATIVES 

1« Below we give list of BepreBentatIvee of the AH India Reporter Ltd., who are working 
in the held. 

X, If anp Representative oeasss to represent na, the Information will be pnblishsd in 
these colnmna. 

B. Addresses of Representatives, who ate stationary, are given. 

Salee Manager, A. 'I. R. Ltd. 


I, Ahuja M. S.i Y, M. 0, A. Baiendranagar, 
PATNA 16, Phone No. 28189. 

S. Das S. C. 

3. Erande V. R., House No. 23, 10th 
Main Road 13lii Cross, Malleswaram 
BANGALORE.3. 

4. Hasin Ahmad, H. No. 17.9. 116/2, 
Enrmaguda, HYDERABAD.88 (A. P.}, 
Phone No. 52320. 

5. Ehanna K. D. 

6. Ehanna P. C. 

7. Ehanna S. C., 10/2, Vidyarthi Market, 
Qovindnagar, KAlflPUE (D. P.) 

S. Malhotra R. K. 

8. Malhotra S. L., House No. 890, Adarsha 
Nagar, JULLUNDUE.Oity (E. Pb.) 

10. MalodeP, y. 

II. S. Lai. 


12. Seth J.K., 8, Ghosh Market, 28, Mahatma 
Gandhi Marg, ALLAHABAD-l (D. P.J 
Phone No. 8907. 

13. Seth, K. K., 'El.Guiarai Booietp Paldl 
AHMED AB^.7 (Gujarat). 

14. Seth O. K., S.148, Greater Kailash/ 
N6w.DELEI.48, Phone No. 78062. 

15. Shaligram N. G. 

16. Shaligram R. G., P.249, Pnmadas Road/ 
OALOUTTA.29 (W. B.) Phone No. 
46.5976. 

17. Sharma P. N., 8.A, New Market, Begum 
Pul, MEERUT (D. P.) 

18. Sushil S. K. 

19. Tahiliani L. C., O/o. All India Reporter 
Ltd., Medows House, Nagindas Master 
Road, BOMBAT.l (B. R.) Phone Nos. 
Office : 258047, Eesidenoa ; 476006. 

20. Verma, H. R. 15/50, Char Bn.Darvszsi 
Ghattia Azam Khan, AGEA.8 (D. P.) 


■■■ ■ ' ' ' ■ -A! ' ■■ ■ ' ' ■ ir 

The above representatives are bonnd by their oontraots to attend esolusively to A. I. R. 
business and not to book orders or help In booking orders for others or engage In any other 
business. Those who avail themselves of the services of any of the above representatives for 
their own businesses by accepting orders sent by them or by placing orders with them or other, 
wise will bo liablo for damages for ptoonrlng a breach of oontraol. 
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UMADYl BBADXW 

You cmnnot do wiihoui &M§ @ib@ 

Ao L Ra C@mmeKstary 


ON 



Sy CHITALEY S E5A0 


C4t!i>~-lSiSg--Edifei®a ^ 2 ^ols.) 

J'kG first hook to turn to for the new Limitation Act, 

La^r of Linutation has heen newly enacted repealing the old Aaf 
of 190S. An exhaustive Commentary on the new Act, bringing out the 
differences between the old and_ new, is an urgent requirement of the 
practising lawyer. A. I. K.’s ijimitation Act will fully meet this 
sequirement and will be found to be a most timely publication. 

The new_ Statute is printed with the old relative sections under^ 
neath,_ explaining the differences between the old and new Acts.' 
Exposition of law has been based on exhaustive study of the case law. 

The Commentary is a sure and dependable interpretation of thi 
new law. 

The Commentary embodies the various excellences and speoislitiei 
which have now been recognized to belong to A. I. B. Commentaries.' 
Borne 01 them are : ' 

1. Principles of law are deduced from vast mass of decisions, 

2. Principles of law presented in a logical and cogent manner. 

3. Commentary, a reasoned exposition of law. 

4. Conflict of opinions in tfae decisions pointed out and discussed, 

5. Semaks in the foot-notes amplify and illustrate the principles 
m the Commentary and indicate the distinguishing features of the 

6. Topical Index locates the exact point required. 

li will ps? yoa to book year erdag early ijlth ii. I. g. 
rcprosentatlyeo or ploaeo wrlto direct fco i 

Sales Majiager, ALL moIA LTD,, 

Post Box Ko. 56. Oongressnagar, NAGpUE.l (SlahirEditea), 
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Volume 1 already despatched VoL 2 in Press, 

Announcement Entruordinawy 

An A. I. Rm PizbUcation eagerly awaited by 
She Legal Profession 


We have pleasure in announcing a new and revised 
4th— 1968 Edition of an important standard Legal Text Book'-^ 
Our monumental Commentaries on the 



B?/ CHITALEY SAO 

(In 3 Vohimef^) 


ii3Corporatii2g up-go-daEc lejgioiaEwe end jisdicial develcpaseato 
in this verv isspoPEanS Kcld of Isi%7, 

The set will he completed in three Volumes. 

Concessional Inland Price Rs. SO/= per volume. Post free 

or 

ESSd S0/= Carriage free, for the entire set. 

A cash discount o! Rs, S/- would be allowed on full advance 
parnient fo? the entire seti 

To avoid disappointment please BOOK Your orders with 
A. 1. R. Representatives or write directly to : 


Sales Manager i 

ALL INDIA REPORTER, LTD^g 

P, 0. Bos Ho. S6, Congressnagar, ' 

H 5. G P U E ( Maharashtra ), 
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Announcement Extraordinary 



A Monthly Journal Started from January 1968. 

A Journal devoted to Labour and Industrial decisions. 
Besides Judgments of the Supreme Court and all the High 
Courts, the journal will contain illuminating articles 
by legal luminaries and Labour Law experts, Labour 
Acts of our Parliament and State Legislatures and 
Statutory information like rules, regulations, orders, 
authorisations, and delegations, made, issued, or 
promulgated by the Central as well as State 
Governments, in Digest foirm. 

Yearly subscription of the Journal is Rs. SS/- (Inland 
subscription) plus postage and packing charges. 

Annual subscription is payable either by money. order or by 
cheque. When payment of subscription is made by cheque 
please add 50 paise to the subscription amount towards Bank 
collection charges. It can also be recovered per Y. P. P. with 
January part. 

For the convenience of subscribers, subscription can also 
be accepted in half-yearly instalments in January and 
July, of Rs. 18/- (Inland subscription) plus postage 
and packing charges. Monthly subscription will 
be realised per Y. P. P. for Rs. S/-, (Inland 
subscription) plus postage & packing charges. 

Fot' hirtlier information and details contact our 
travelling or local representatives^ or 

Write to : — The Sales Manager, 

ALL reporter, LTD, 

P, 0. Box Ko. BB, CongreoD Hagar, 

NAGPUR*! (Maharashtra). 


Journal Section 


Tme New Year 

With this issue the A. I. E. is entering on the 47th year of its career. While doing so, 
it takes the' opportunity of the commencement of a new year to express to the members of the 
Bench and the Bar its deep sense of indebtedness for their valuable and generous support 
during its long course of existence. It als'o” expresses its warm greetings and best wishes to 

both branches of the legal profession for a happy New Year. 

• ' ‘ • '''i h' . A '.7.: ' .i. 

Our readers will not fail to’^observe the very much improved printing, including the use 
■of better and far more readable type and wider .'margins for binding facility than hitherto, 
in this issue. The ; A. L R. has , made ■ tremendous efforts to bring about these improve, 
ments, as it realised that good printing and get-up, causing as little strain as possible to the 
oyes. while reading the Journal, were essential features of the usefulness of the Journal secured 
■by exhaustiveness of reporting, superiority of head-notes and other recognised merits of the 
Journal was not to be reduced. But, owing to the high cost of production, which has been 
mounting up year after, year, even otherwise, it has been found unavoidable to resort to a 
slight increase in the price of the Journal from this year. The profession is aware of the rates 
of subscription of other comparable publications and also of the prices of law books in general 
and can very well appreciate our statement that the management had no choice in the matter 
if the Journal had to continue its useful service. 

The Journal has been carrying on all these years only because of the generous support 
of the legal profession. The present increase in subscription is coming into force after the- 
lapse of 14 years since the time when the rate of subscription was last revised. During this 
period other law journals and legal publications have been forced to increase their prices, but 
the A. I. E. has been staying its hands, as it was anxious that its services should be available to 
the profession at as economical a price as possible. But circumstances have forced the hands of 
the management and the decision to increase the price from this year has been taken most 
unwillingly, as a matter of sheer necessity. It is hoped that the profession will continue to 
give the Journal the same support as before, to enable it to carry on its useful service. 
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HIGH COURT OF MADHYA PRADESH, JABALPUR. 

We have received the following from the Registrar of the Madhya Pradesl. 
High Court for Publication in the A. I. R. 


GOVERNMENT OP INDIA, Ministry of Home Affairs. ■ 

New Delhi, the 28th November, 1968.. 

NOTIFICATION 

The following Order made by the President is published for general information. 

ORDER 

In exercise of the powers conferred by sub-section (2) of Section 51 of the States 
Re-organisation Act, 1956 (37 of 1956), I, Zakir Husain, President of India, after consultation 
with the Governor of Madhya Pradesh and the Chief Justice of the High Court of Madhya 
Pradesh hereby establish a permanent Bench of the Madhya Pradesh High Court at Indore 
and further direct that such Judges of the High Court of Madhya Pradesh, being not less than 
four in number, as the Chief Justice may from time to time nominate, shall sit at Indore in 
order to exercise the jurisdiction and power for the time being vested in that High Court in 
respect of cases arising in the Revenue Districts of Indore, Ujjain, Dewas, Dhar, Jhabua, Ratlam, 
Mandsaur, West Nimar, Shajapur and Rajgarh : ■ ' 

Provided that the Chief Justice may, for special reasonsi order that any case or class of 
cases arising in any such district shall be heard at Jabalpur. 

New Delhi, ZAKIR HUSAIN, 

November, 18, 1968 ^ President.. 


GOVERNMENT OP INDIA, Ministry of Home Affairs. 

New Delhi, the 28th November, 1968. 

NOTIFICATION 

The following Order made by the President is published for general-information. 

ORDER ; 

In exercise of the powers conferred by sub-section (2) of section 51 !*of the Sta.tes 
Reorganisation Act, 1958 (37 of 1956), I, Zakir Husain, President' of India, after consultation 
with the Governor of Madhya Pradesh and the Chief Justice of the High Court of Madhya 
Pradesh, hereby establish a permanent Bench of the Madhya Pradesh High Court at Gwalior 
and further direct that such Judges of the High Court of Madhya Pradesh being not less than 
two in number, as the Chief Justice may from time to time nominate, shall sit at Gwalior in 
order to exercise the jurisdiction and power for. the time being vested in that High Court in 
respect of cases arising in the Revenue Districts of Gwalior, Shivpuri, Datia, Guna, Vidisha 
(Bhilsa), Bhind and Morena; 

Provided that the Chief Justice may, for special reasons, order that any case or class of 
cases arising in any such district shall be heard at Jabalpur. 

New Delhi, ZAKIR HUSAIN. 

November, 18y 1968. President. 


In view of the Notifications No. 16/20/68— Judl. IH dated 28th November 1968 issued 
by the President under section 51 (2) of the States Reorganisation Act, 1956 (No, 87 of 1956), 
establishing permanent Benches at Indore and Gwalior, the Notification issued by the Chief 

1956 under section 51 (3) of the States Reorganisation Act, 1956 
fNo. 37 of 1956), directing that temporary Benches of the High Court will also sit temporarily 
at Indore and Gwalior until further orders is hereby cancelled. 


Sd./. P. V. DIXIT 
Chief Justice 
30-11.1968, 



1909 . ; High CotiET OF Mi-DOTA Pradesh, Jab A iiPDB Journal '3 

• In supersession of all previous orders and in exercise of the power conferred on me by 
the proviso to the Notification No. 16/20/68 JudL III dated 28th November 1968 issued by 
the President under Section 51 (2) of the States Ee.organisation Act, 1956 (No. 37 of 1956), 
establishing a permanent Bench of Madhya Pradesh High Court at Indore, I hereby order that 
with effect from today till further orders the following cases arising from the revenue districts 
of Indore, Ujjain, Dewas, Dhar, Jhabua, Eatlam, Mandsaur, West Nimar (Khargone), Shajapur 
and Kajgarh shall be heard at Jabalpur - 

(1) Income-tax, Wealth-tax, Expenditure-tax, 6ift.tax, Estate Duty, Sales. tax and other 

Tax references. , 

(2) All petitions under Articles 226 and/or 227 of the Constitution pertaining to tax 

matters. , ' . 

(3) All petitions under . Articles 226 and/or 227 of the Constitution challenging the 

vires of any Act or Statute or any Order or Rule or Regulation made under any 
Act or Statute. ■ ' • • : 

■ (4) All petitions under Articles 226 and/or 227 of the Constitution directed against any 
order or decision of the State Transport Appellate Authority, or State Transport 
Authority or Transport Commissioner .or any Regional Transport Authority consti. 
tuted under the Motor Vehicles Act, 1939. 

(5) All petitions under Articles 226 and/or 227 of the Constitution arising from the 
aforesaid revenue districts and pending for hearing and disposal at Jabalpur on 
the date of this order. 

■Sd/. P. V. DIXIT 
Chief Justice 
30-11-1968. 


In supersession of all previous orders and in exercise of the power conferred on me by 
the proviso to the Notification No. 16 '20/68 Judl.- Ill dated 28fch November 1968 issued by the 
President under section 61 (2) of the States Reorganisation Act, 1956 (No. 87 of 1956), 
establishing a permanent Bench of the Madhya Pradesh High Court at Gwalior, I hereby order 
that with effect from today till further orders the following cases arising from the revenue 
districts of Gwalior, Shivpuri, Datia, Guna, Vidisha ^hilsa), Bhind and Jlorena shall be heard 
at Jabalpur : 

(1) Income-tax, Wealth.tax, Expenditure-tax, Gift-tax, Estate Duty, Sales-tax and other 

Tax references. 

(2) All petitions under Articles 226 and/or 227 of the Constitution pertaining to tax 

matters. 

(8) All petitions under Articles 226 and/or 227 of the Constitution challenging the vires 
of any Act or Statute or any Order or Rule or Regulation made under any Act or 
Statute. 

(4) All petitions under Articles 226 and/or 227 of the Constitution directed against any 

order or decision of the State Transport Appellate Authority or State Transport 
Authority or Transport Commissioner or any Regional Transport Authority consti- 
tuted under the Motor V ehicles Act, 1939. 

(5) All petitions under Articles 226 and/or 227 of the ’Constitution arising from the 
aforesaid revenue districts and pending for hearing and disposal at Jabalpur on the 
date of this order. 

Sd./. P. V. DIXIT, 

Chief Justice 
30.11-1968. 



reduction OF SS&RS OmTku.QF LIMITED COMPANY 


( A Comparative Study of Indian and English Law ) 

( Bxj SnEENDSi Nath " j- 


' It is a vested right of a general body of 
share-holders (in' a general meeting) to 
decide the amount of the nominal capiral 
as well as the -nature of the capitail. 
Though, in the beginning, the nominal 
capital is fixed by the subscribers to . the 
memorandum- (who are mainly -promo- 
ters of the company and who later may 
become the members of the company), 
the power to alter the capital is after- 
wards transferred to the general body of 
share-holders. Shareholders are authoris- 
ed to increased) as well as reduce(2) 
the share capital. However, as the reduc- 
tion of a company’s share capital will 
obviously affect the interests of the credi- 
tors and members of the company far 
more seriously than any other kind of 
alteration (e. g. increase, consolidation of 
shares, sub-division of shares, converaph 
of shares into stock and vice versa) the 
statutes in both countries, India and 
England, have imposed stringent condi- 
tions to be complied with in the case of 
a reduction. These stringent conditions 
(which we will be discussing below) are 
designed to ensure that ■ (i) the creditors 
are protected, and (ii) no injustice is caus- 
ed between different classes of members. 

2. There are two sets of transactions 
one of which does not involve much risk 
of creditors being defrauded i.e., where 
the nominal capital of a company is reduc- 
ed by cancelling the unissued capital. ;In 
such a case, the Act has relaxed the com- 
pliance of these stringent conditions. If 
the articles of the company authorise to 
do so, the shareholders in general meet- 
ing can reduce the nominal or authorised, 
capital by cancelling the share which (at 
the date of the passing of the resolution 
in that behalf) have not been taken or 
agreed to be taken to any person. This 
mode of alteration of share capital cannot 
be said to be strictly a reduction of share 
capital, because issued or paid-up capital 
of the company is unaffected. Only share- 
holders withdraw their authority which 
they have . given to the directors as 
regards the issuance of new shares. 
By the cancellation of such unissued shares, 
neither creditors nor shareholders are 
affected, as they do not have any claim 
or right relating to these shares. The 
directors may not issue these shares at 
all. An objection may be raised from the 
side of the directors that by such cancel- 
latio n their authority has been restricted 

(1) (Indian) Companies Act, 1956, S. 94; 

(English) Companies Act, 1948, S. 61. 

(2) (Indian) Companies Act, 1956. S. 100; 

(English) Companies Act. 1948, S. 66. 


■ or limited; nevertheless, they do not have 
any Justifiable cause because the, power 
to decide the nature and amount of the 
share capital has been given by the Act 
to the general body of shareholders, and 
the directors have to act only in accord- 
ance with the directions given, arid res- 
trictions imposed, by the shareholders. 
The diminution of share capital should 
be distinguished from the reduction of 
share capital. The statutes of both coun- 
tries specifically state that the cancella- 
tion of shares in pursuance .of this sec- 
' tion shall not be deemed to be a reduc- 
tion of share capital within the meaning 
of this Act. (3) It should be noted in this 
connection that no sanction of the court 
is required for the diminution of the capi- 
tal. (4) In this paper we will deal with 
the reduction of capital excluding the 
diminution of share capital. 

Reduction of Share Capital with the 
sanction of the Court; 

3. Section 100 of the Indian Companies 
Act, 1956, which is almost similar to Sec- 
tion 66 of the English Companies Act, 
1948, provides for the reduction of share 
capital. It runs thus; 

" 'Subject to the confirmation by the 
court’, a company limited by shares or a 
company limited by guarantee ® 

share capital may 'if so authorised by the 
articles, by special, resolution’ reduce its 
share capital 'in any way'; and in parti- 
cular and without prejudice to the gene- 
rality of the foregoing power, may; 

,(a) extinguish or reduce the liability on 
any of its shares in respect of share capi- 
tal not paid up; 

(b) either with or without extinguish- 
ing or reducing liability on any of _ its 
shares, cancel any paid-up share capital 
'which is lost, or is,' unrepresented by 

available assets; or 

(c) . either with or yvithout extinguish- 
ing or reducing liability on any of its 
shares, pay off any paid-up share capital 
which is in excess of the wants of the 
company; 

and . may, if and so far as is necessary, 
alter its memorandum by reducing the 
amount of its share capital and of its 
shares accordingly. (Emphasis added) 
here in ' ■ ’ 


(3) (Indian) Companies Act, 1956, S. 94(3); 
(English) Companies Act, 1948, S. 61(3). 

(4) There , are other methods by which 
the capital is deemed to be reduced, 
e. g. forfeiture, surrenders, etc. But in 
reality, no capital is reduced; it is just 
one of the modes of variation of rights 
of shareholders. 


„ * P' (Bnnnras), LIi. M. (Northwestern, tJ. S. A.)* 

Danaras Hindu Univcrsitj’j Variiunsi— 5. * 


Advocate; Lecturer, :Banaras‘Law School, 
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(2) A special resolution under this sec- 
tion is in this Act referred to as "resolu- 
tion for reducing share capital.” 

Types of Capital ,Which can be Issued. 

4. Before considering the modes of 
reduction of share capital under this sec- 
tion, it is important to examine which 
type of capital can be reduced under this 
section. The word "share capital” is 
used in different sense in company law. 
In a recent Indian case, this point was 
discussed and two principles were enun- 
ciated; (1) as shares include 'stock’, a 
company can reduce its stock; and the 
word 'share capital’ involved in reduc- 
tion of capital includes (a) nominal share 
capital- (i) whether issued or (ii) 
unissued; (b) issued capital — (i) whether 
fully paid or (ii) unpaid. (5) This interpreta- 
tion has given rise to one problem — does 
reduction of the unissued part of nomi- 
nal capital also come under the scope of 
section 100? It has been just observed 
that the cancellation of unissued capital 
is not considered a reduction of- share 
capital. A company can reduce its nomi- 
nal capital by cancelling its unissued 
share capital in general meeting without 
obtaining any confirmation by the courts (6) 
It means that Section 100(7) is only applic- 
able in those cases where there is a re- 
duction of that nominal capital which 
has been issued — ^the fact of that it is or 
it is not fully paid is immaterial. If the 
above interpretation is correct why not, 
in place of the words "reduce its share 
capital” in Section 100(7) substitute the 
words "reduce its nominal capital which 
has been issued”? This change seems to 
be sensible as it would define the scope 
of Section 100 (7) more clearly. Moreover, 
the ambiguity in the Section will be 
removed. The Jenkins Committee was 
also of the similar view when it stated in 
its report that; — 

" limited company must not 

reduce its "capital” by which we mean 
(to use the nomenclature appropriate to 
par shares) the aggregate of the issued 
share capital of the company and the 


(5) In re, Panruti Industrial Co. (Pvt.), 
Ltd., AIR 1960 Mad 537 (538); Re Anglo- 
French Exploration Co., (1902) 2 Ch 845; 
Re Ormiston Coal Co., (1949) SC 516. 
"Every reduction of capital must reduce 
the nominal capital. A reduction of 
unissued capital may be combined with 
a reduction of issued capital, and issued 
capital may be reduced whether fully 
paid or not” — Halsbury’s Laws of Eng- 
land, (3rd ed.), S. 323, p. 154. 

(6) (Indian) Companies Act, 1956, 

S. 94(3); (English) Companies Act,' 1948. 
S. 61 (3). 

(7) (Indian) Companies Act, 1956; (Eng- 
lish) Companies Act, 1948, S. 66. • 


share premium account and capital re- 
demption reserve fund (if any).” (8) 

5. It may also be mentioned here that 
from the wording (9) of Section 94(e) one 
gets the impression that this provision 
deals with that type of capital which , has 
been issued but not subscribed by the in- 
vestors. This type of capital can also be 
excluded from the operation of S. 100, and 
can be cancelled by ordinary resolution. 
So, in India, the unissued and unsubscribed 
capital can be reduced without comply- 
ing with the conditions of Section 100, 
In England, the question of reducing 
unsubscribed capital does not arise be- 
cause it is the presumption that as soon as 
the capital is issued it is subscribed either 
by investors or the underwriters. The 
practice of underwriting the entire issue 
is not so much prevalent in India, but 
the recent tendency is to sell shares either 
through banks or private underwriters. 

6. The need to reduce capital may 
arise in . many ways, e. g. trading losses, 
heavy capital expenses, . and assets of 
reduced or doubtful value. As a result, 
the original capital may either have 
become lost or a company may find that 
it has more resources than it can profit- 
ably employ. (10) To present a clear 
balance sheet so that payment of divi- 
dends out of subsequent profits can be 
made, sometimes it becomes necessary for 
a company to reduce its capital for adjust- 
ing the relationship between capital 
and assets. Sometimes the company may 
be over-capitalised and it may desire to 
return to its shareholders the capital 
which is in excess of the wants of the 
company. Unlike an individual, a com- 
pany has no power to write off the losses 
of this nature or to return capital to its 
shareholders except in the manner pro- 
vided in the Act. (11) 

Reasons for Stringent Conditions in 
the Case of Reduction of Capital; 

7. The share capital of a company is 
regarded in lav; as something sacred, and, 
therefore, law does not permit any type 
of interference therewith by way of re- 
duction except when it is done under 
strict scrutiny and is done for the bene- 
fit of the company as a whole. T he prin- 
ts) Report of the Company Law Com- 
mittee, (London. 1962), Omnd. 1749, para 1. 

(9) Section 94(e); "Cancel shares 

which, at the date of the passing of the 
resolution in that behalf, have not been 
taken or agreed to be taken to any person, 
and diminish the amount of its share 
capital by the amount of the shares so 
cancelled. ■ ' 

(English) Companies Act, 1948, S. 61(e). 

(10) See, supra. - note 5. ‘ 

(11) In re, Panruti Industrial Co. (Pvt ) 

Ltd.. AIR 1960 Mad 537, 538. ' ' • 
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ciples regarding such scrutiny were stat- 
ed by Allison, J;, in Bhagirath Spinning 
and Weaving Co. v. Balaji,(12) thus: 

"the general principle of law 

founded on principles of public policy and 
rigidly enforced by Courts of law is that 
no action resulting in a reduction of capi- 
tal of a company should be permitted 
unless the reduction is effected under 
statutory authority or by forfeiture, in 
strict accordance with the procedure laid 
in that behalf in the articles of associa- 
tion. Any reduction of capital contrary 
to this principle is illegal and ultra 
vires”. 

In a reduction of capital there is mainly 
a conflict between the interests of cre- 
ditors and shareholders. The creditors 
of the company, who have a right to 
look to the issued capital as the fund out 
of which their debts are to be discharg- 
ed, have a conflict with those persons 
who being members of the company claim 
that the company shall pay to them a part 
of the capital. There may be losses and 
the capital might be diminished but the 
creditors have a right to rely on the sub- 
scribed capital of the company. Lord 
Herschell said; (13) 

"The capital may, no doubt, be dimi- 
nished by expenditure upon and reason- 
ably incidental to all the objects speci- 
fied. A part of it may be lost in carry- 
ing on the business operations authoris- 
ed. Of this all persons trusting the com- 
pany are aware, and take the risk”. 

His Lordship further continued; 

"But 1 think they have a right to rely, 
and were intended by the Legislature to 
have a right to rely, on the capital re- 
maiimg undiminished by any expenditure 
outside these limits, or by the return of 
any part of it to the shareholders”. (14) 
Lord Watson's view was as follows: 


" 'One of the main objects contemplat- 
ed by the legislature’, in restricting the 
power of limited companies to reduce the 
amount of their capital as set forth in 
the memorandum, 'is to protect the inter- 
ests of the outside public who may be- 
come their creditors’. In my opinion, the 
effect of these statutory restrictions is to 
prohibit every transaction between a com- 
pany and a shareholder by means of 
which the money already paid to the 
company in respect of his shares is re- 
turned to him, unless the Court has sanc- 
tioned the transaction. Paid-up capital 
may be diminished or lost in the course 
of the company’s trading; but person.^ 
who deal with, and give credit to, a 
limited company naturally rely upon the 
fact that the company is trading with a 


(12) AIR 1930 Bom 2G7. ' 

— rror V. \^’l^itworth, 

. 'C. 409, 415. 

(r4) Ibid. 


(1887) 12 A. 


certain amount of capital already paidi 
as well as upon the responsibilities of its 
members for the capital remaining at call; 
and they are entitled to assume that no' 
part of the capital which has been paid 
into the coffers of . the company has been 
subsequently paid-out, except in the legi- 
timate course of business” (15). (Emphasis 
(here in ' ’) added). 


8. As was pointed out by their Lord- 
ships in the above • mentioned . case, the 
protection of the interests of the credi- 
tors seems to be the main object in res- 
tricting the power of limited companies 
to reduce the amount of their share capi- 
tal. Tho creditors were protected main- 
ly in three ways: 

(i) the Courts insisted (in order to 
preserve the creditors’ guarantee fund) 
that the company, would hot apply its 
capital for objects other than those 
authorised by its memorandum: (the 
ultra vires doctrine) (15-A). 

(ii) no return would be made to the 
shareholders in any way, thus reducing 
the net worth of the company below the 
share capital and share premiums fixed 
originally. The Courts have also de- 
clared that dividends must not be paid 
out of capital. The principle has been 
supported by a statutory provision in 
India that "no dividend shall be declared 

or paid by a company except out of 

the profits of the company ”(161 

(iii) a company could not purchase 
its own shares, nor provide any toanciai 
assistance for the purchase of its own 
shares(17). This was later on supple- 
mented by the legislative prowsions m 
both countries(18). 


9. Although the Courts insisted that 
the share capital be retained untouchea, 
on the other hand, it was also felt that 
the rigid application of the princiine ol 
maintaining original capital as yardsucK 
might be unduly strict. As \yas point- 
ed out earlier, owing to trading losses, 
heavy capital expenses, etc., the original 
capital might have been lost. A com- 
pany may also curtail its activities so that 
it has more resources than it can pro- 
fitably employ. In the first case the 
maintenance of the capital yardstick at 
its original figure is not of much practi- 


(15) Trevor v. Whitworth, (1887) 12 AC 
409, at pp. 423-424. 


(15-A) Ashbury Railway Carriage Co. v. 
Riche, (1875) LR 7 HL 653. 

(16) (Indian) Companies Act, 1956, Sec- 
tion 205: No provision in the (English) 
Companies Act, 1948. 

(17) Trevor v. Whitworth, (1887) 12 AC 
409. 


(18) (Indian) Companies Act, 1956, Sec- 
tion 77: (English) Companies Act, 
1948, S. 54. 
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cal benefit to the creditors, as the figure 
<no longer represents the actual assets to 
which the creditors can look for the pay- 
•ment of their debts. In the second case, 
-there is no point in not allowing the ex- 
cess capital to be paid to its members, 
■because the creditors , are still secured. 
Keeping these facts in mind, the Legis- 
lature by the Acts of 1867 and 1877 (now 
Companies Act, 1948, S. 661 in England, 
and in India by the Acts of 1882 and 1913 
(now Companies Act, 1956, S. 100) allow- 
ed a limited company to reduce its share 
capital provided the interests of credi- 
tors and shareholders were not prejudic- 
ed, and the Court had consented to such' 
e reduction. 

10. . According to S. 100, a limited com- 
piany registered under the Companies 
Acts and ha'ving a share capital may re- 
■duce its share capital in any way, by 
passing a special resolution and subsequ- 
ently obtaining the confirmation of the 
Court, provided that such a reduction is 
euthorised by the articles. However, the 
Courts of England have held that it is 
not sufficient to provide the authority in 
•the memorandum; it must be in the arti- 
cles(19). Therefore, if there is no pro'vi- 
sion in the articles, it can be inserted 
•afterwards by passing a special resolu- 
tion(20). This additional procedure is not 
required in India. Sub-section (4) of Sec- 
tion 16 of the Indian Companies Act, 
1956, (which is a new section and there 
is no corresponding provision in the 
English Companies Act, 1948) pro'vides 
that all references to the articles of a 
company in this Act shall be construed 
as including references to the other pro'vi- 
sions aforesaid contained in its memoran- 
dum. The provisions mentioned in sub- 
section (4) are those provisions which are 
not required to be mentioned in the memo- 
randum of S. 13; evidently, S. 13 does 
not require that a provision regarding 
reduction of capital be mentioned in the 
memorandum. Therefore, even if there 
is a provision in the memorandum, it 
would be treated as part of the articles. 
By -virtue of S. 16 (4), there does not 
seem to be any justification in insisting 
on a separate pro-vision in the articles. 
"Where^ the memorandum prohibits such 
•reductions and the articles are silent, a 
company cannot reduce its capital under 


•(19) Re, Dexine Patent Packing and 
Rubber Co., (1903) 88 LT 791. 

-(20) Re, Patent Investment Sugar Co.. 
(1885) 1 Ch D 166 (CA). 


English law(21). In India, it seems that 
a company would be able to reduce its 
share capital (22). 

Conditions to be Complied with for 
Reduction of Capital; 

(A) Statutory; 

(i) Such reduction must be authorised 
by the articles (23). 

(ii) A special resolution must be pas- 
sed for the reduction of capital (23). It 
should be noted that, whereas in the case 
of other modes of alteration of capital, 
only an ordinary resolution is required, 
the share capital of a company cannot 
be reduced by a simple majority of share- 
holders. Three-fourth majority of votes 
cast by shareholders should consent to 
such a reduction. 

(iii) Such a reduction must be confirm- 
ed by the Court(23). 

(iv) The application for the confirma- 
tion of .reduction has to be made by peti- 
tion, and in the petition the company 
must show all facts and circumstances 
on which it relies in support of its prayer 
for sanction(24). 

(To be continued.) 


(21) Such a provision will be declared in- 
effective being the ultra -vires the 
memorandum. Ashbury Railway Car- 
riage Co. V. Riche, (1875) LR 7 HL, 
653. 

(22) Section 9 of the Indian Companies 

Act, 1956, expressly states that "the 
pro-vision of this Act shall have effect 
notwithstanding anything to the con- 
trary contained in the memoran- 
dum ” 

By prohibiting the reduction of capi- 
tal in the memorandum, it would be 
indirectly taking away the rights and 
powers of the shareholders which 
have been given to them by the Act 
under S. 100. The Legislature did 
not contemplate that there could be 
a pro-vision in memorandum too as 
regards the reduction of share capi- 
tal. A provision prohibiting such a 
reduction would be contrary to the 
Act as well as to the wishes of the 
Legislature, and, therefore, would 
have no effect. The company would 
be allowed to reduce its share capi- 
tal. 

(23) (Indian) Companies Act, 1956, Sec- 
tion 100 (1): (English) Companies 
Act, 1948, S. 66 (1), 

(24) In re, Panruti Industrial Co. (Pvt.l 
Ltd., AIR 1960 Mad 537 (539), 
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an introduction to evidence — 

, FOURTH EDITION (1967) — BY G. D. 

NOKES., LLD, of the MIDDLE Tem- 
ple and the South-Eastern Circuit. 

Barrister-at-law, Sweet & Maxwell, 

London, (Agents in India — N. M. 

Tripathi (P) Ltd., Bombay.) Price 

£3-17-6. 

The book under review is essentially 
meant for students. The very fact that 
this fifth edition has come out within a 
very short spell of 5 years shows how 
much the book has been useful and con- 
sequently its demand. 

Arrangement of topics leaves nothing 
to be desired. Historical treatment and 
evolution of many rules have not lost their 
value in an appreciation of the sub-ject. 

The present edition has added some 
400 decisions reported between the period 
of last five years, and over 30 new statu- 
tes. It is noteworthy that considerable 
number of cases reported after Long 
Vacation of 1966 have been incorporated. 
There is a useful Table of Cases and a 
Table of Statutes. 

There is no doubt that this edition will 
be received as well as the previous edi- 
tions. G.G.M. 


AN INTRODUCTION TO AUSTRALIAN 
CONSTITUTIONAL LAW — BY P. H. 
LANE, B. A. LL. M. (Syd), S. J. D, 
(Harvard) Barrister-at-Law, Associate 
Professor in Constitutional Law, Uni- 
versity of Sydney — The Law Book 
Company, Australia, (Agents in India 
— N. M. Tripathi (Private) Ltd., Bom- 
bay). 

This paper-backed edition is one of the 
numbers of Australian Introduction to 
Law Series. It is intended to be easily 
read for those who want some general 
knowledge of the kind of constitution 
Australia has got, 

* The book is indeed a layman’s guide. 
The subject has been very lucidly pre- 
sented with a few leading cases that are 
really essential for understanding of the 
subject. There is a text of Common- 
wealth of Australia Constitution Act, 1900. 
The cases have been arranged, at the end 
subjectwise. There is a useful index at 
the end. G.G.M. 


"TREATISE ON THE LAW OF BAILS”— 
By R, K. Soonavala, B. A. — (Hons) 
L.L.B., District and Sessions Judge, Guja- 
rat Judicial Service, Foreword by 
Hon’ble P. M. Bhagwati, Chief Justice, 
High Court of Gujarat, Published by 
N. M. Tripathi (Pvt, Ltd.), Princess 
Street, Bombay 2. 1968. Pages 898, Price 
Rs. 45.00, 

As a part of procedural law "Bail” oc- 
cupies an important and yet quantitati- 


vely an insignificant part. To find a book 
on the subject running into nearly ' 900“ 
pages evidentlv means that, the author 
has very exhaustively dealt with the sub- 
ject. As the title suggests, it is a treatise 
written after a great deal of research. 

It is a veritable mine of information- 
on the. subject of bail. , Though a good 
deal of the material could have been 
dropped out, as being unnecessary from 
practical point of view, its inclusion has 
definitely increased the value of the book 
to research scholars , and students of 
criminal jurisprudence. The book abounds 
with analytical data. The learned- 
author, who has to his credit several 
books on legal subject has spared no la- 
bour to make this book, as exhaustive , and 
complete at the cost of deliberate -repeti- 
tion on the law of bails, as possible. The 
emphasis is not only on case law but also- 
on principles. The exposition is clear and 
lucid. 

The book contains a chart of leading 
cases showing at a glance in what cases 
bail was granted and refused. . Similarly, 
the author has given lists of cases triable 
by Sessions and powers of. different 
Court. 

The book is not a mere manual of law 
of bails. All allied topics such as arrest,, 
detention, remand etc. are . discussed at 
length. Model forms of applications for 
bail have been set out in an appendix. 

The book supplies a long felt want,. 
Lawyers practising on criminal side, the 
officers who are concerned in the ad- 
ministration of the law of bails and the 
students and research scholars -will find 
this book of great practical value. 

BDB/R.G.D. 


CONVEYANCE PRECEDENTS AND 
FORMS — With notes By Shiva Gopal 
M. Sc. LL. B., Advocate. Fourth Edi- 
tion 1968. Published by: Eastern Boob 
Company, Law Publishers and Boob 
Sellers, Head Office 34 Lalbagh, Luck- 
now; Branch Office, Kashmere Gate, 
Delhi. Pages 668. Price Its. 14-00. 

Though there are some standard 
works on the law and practice of con- 
veyancing in India, there is a dearth of 
books for practising conveyancer and the 
public. The learned author of this book, 
published the first edition of this work 
in 1953 and since then, it has gone through 
four editions. In the first edition were 
given 252 conveyancing precedents each 
one drafted and selected with a view to 
its practical utility and the need. This 
edition also includes forms of petitions 
to courts. That the first and subsequent 
editions were well received is ob-vious 
from the fact that within the space of 
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fifteen years, the book went through four 
editions. 

The author does not claim originality. 
Each chapter and sub-chapter is prefaced 
by a- general discussion of the legal aspect 
of the subject. This affords a rough and 
ready gmde to a lawyer. At places, im- 
portant short notes are given explaining 
briefly the law involved. The present 
edition consists of an increased number 
of precedents and forms. The chapter 
on "Divorce” has been substituted by a 
nev7 chapter entitled "Matrimonial”. The 
entire matter has been rearranged, and 
reduced in size but enlarged in matter. 
The legal notes have been made uptodate. 
This edition does not, however, claim to 
be a complete treatise, but still remains 
a gtdde for lawyers and conveyancers. 
But on the whole the present edition has 
been made more useful and practial than 
the previous ones: R.G.D. 


FORMS AND PRECEDENTS OF CON- 
VEYANCING AND OTHER KvSTRU- 
MENTS AND MAJOR PETITIONS TO 
COURT — By. L. C. DeSouza and re- 
vised by Shri Shambhudas Mitra, M.A., 
LL. B. Advocate, — Eighth Edition. 
(1968) Published by Eastern Law House 
Private Ltd., Law Publishers and Book- 
sellers, 54, Ganesh Chimder Avenue 
CaIcutta-13, Pages 432. Price Rs. 9-00. 
It is now nearly twenty years that Mr. 
L. C. DeSouza the author of this book ex- 
pired but the book he wrote has surviv- 
ed behind him and run into eight edi- 
tions. This alone is a good testimony of 
the usefulness of the book to the lav/yer 
and the professional conveyancers. 

As it should happen in every case of a 
nev/ edition of a standard book that it 
should be revised and brought uptodate, 
the eighth edition of this work has been 
suitably revised and brought uptodate by 
inclusion of some new forms and making 
of improvements in some others. 

It is always necessary that any docu- 
ment which creates, changes or extingui- 
shes interest in person or property should 
be such as gives out the exact meaning in- 
tended by the parties and that words used 
in a deed, or a conveyance should not be 
capable of diverse interpretations, causing 
irreparable harm to the parties involved. 
It is for this reason that a book of the 
type under review is a welcome addition 
to the_ lawyer’s bookshelf. The drafts 
given in this book, in our opinion, achieve 
the standard expected. 

Unfortunately over ninety percent of 
conveyances and deeds, in India are in re- 
gional languages and to such a vast majo- 
rity of the people this book wall fail to 
serve. It is now high time that a serious 
attempt is made to convert all these 
English forms into one or more regional 


languages, where the precision and exa- 
ctitude of meaning are not lost. 

BDB/R.G.D. 


FUNDAMENTAL ELT^ES EXPLAINED— 
Published by — N. M, Khosla for 
Hind Publications, 24 Deepak, Peddar 
Road, Bombay 26. Pages 719. Price- 
Rs. 25/-. 

The Rules, Orders and decisions govern- 
ing the service conditions of Central 
Govt, employees are contained in Funda- 
mental Rules and Supplementary Rules, 
Vols. I & II and Civil Service Regulations.. 
With the attainment of independence and 
all-round growth of v^arious kinds of ser- 
vices to man the Govt, and semi Govt, 
organisations, the original rules under 
went drastic changes. The important 
conditions of sendee have been liberalised 
to suit the changing time and new' concept 
of Society. Every day new rules or 
orders are either issued or the existing 
ones are suitably modified and the plethora 
of such orders is likely to confound and 
confuse Govt, employee. 

The publishers of this book (w'hich is 
one of the series) have taken pains to 
collect the various coinmunications of 
Govt, of India that are germane to the 
subject and explained them by applj-ing 
to t:^ical problems. Rules relating to 
fixation of pay, foreign service, deputa- 
tion, dismissal, removal, suspension, leave 
of all kinds and joining time, have been 
dealt with; the main rules have been 
printed in bold type follov/ed by vari- 
ous decisions and orders of Govt, of India 
together with typical problems with their 
answ'ers. An effort has also been made 
to e^lain the rules and orders and their 
implications. This helps to a great ex- 
tent to understand the rules. 

This publication is, no doubt, useful for 
reference in various offices but of immen- 
se assistance to those who prepare for 
various departmental examinations. This 
compilation will also be welcomed by 
the legal profession and the courts inas- 
much as they would be saved the trouble 
and time in searching out the relevant 
rules. R.G.D. 


"OiVIBUDSPr'IEN” For American Govern- 
ment: Edited by Stanley V. Anderson,. 
Published By — The American Assem- 
bly, Columbia University, Prentice 
Hall, Inc., Englewood Cliffs, N. J. 
(1968), Pages 192. 

The 32nd American Assembly Session, 
participated by over sixty persons repre- 
senting a cross-section of intellegentia 
considered the institution of the "Ombu- 
dsman” from all its angles and submitted 
its report thereon. The Assembly describ- 
ed the Ombudsman as "an independent, 
high-level Officer who receives com- 
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►plaints, who pursues inquiries into the. mat- 
ters involved and who makes recommen- 
-dations for suitable action. He may also 
investigate on his own motion. He makes 
periodic public reports. . His remedial 
•weapons are, persuasion, criticism and 
publicity. He cannot as a matter of law, 
reverse-'- administrative action”. 

This book was prepared as- a back- 
iground reading for the American Assem- 
bly arid” for other meetings, on this sub- 
ject as well as for the students and general 
reader. The book contains five articles 
on the nature of the institution of the 
Ombudsman and its relations with Govern- 
ment. To the book is appended a Model 
ombudsman statute annotated by Wal- 
ter. Gellhorn, one of the leading authori- 
ties "on^the Ombudsman. 

In India, in recent years there has been 
jgomg, _op. a talk and discussions on the 
■desirability of having the Ombudsman 
"here also, in order to check the growing 
•corruption and mal-administration. 

Unfortunately many people have no 
clear notions of the nature and functions 
■of the Ombudsman, though they seem to 
■know hirn in a broad outline. 

After a good deal of study and deep 
deliberations the American Assembly has 
•in unequivocal terms recommended the 
creation of a special office, the Ombuds- 
man, in the United States of America. 

Although in India our elders in the 
Parliament have thought over the pro- 
blem, no final decision was taken; 
though "Vigilance Commissions for the 
Central and State Governments are al- 
ready functioning over and above the 
Anti-Corruption Departments. For those 
statesmen in India who .want to know 
more, about this special office, this book 
will go a long way to help them. 

It cannot be denied that no sensible 
•person would like his Government to be’ 
autocratic, inefficient, slovenly and cor- 
Tupt. Similarly every member of the 
public would like to get a redress to his 
grievance, small or big, justly and quick- 
ly. He needs some agency independent 
of the executive authority, free and fear- 
less, eager and willing to work, whose 
methods of work will be above board and 
•who will have a free access even to the 
confidential records of the executive. It 
is such person, if there is any, who can 
hold the office of the Ombudsman. 

Almost all countries who can boast oi 
•good administration have some such 
system. The book in Part I takes a re- 
view of such efforts throughout the 
-world (and information about India i-s 
•found on pages 28 and 291. 

The 'concept of the Ombudsman is 
^Scandinavian in origin and in Swedish' 
language it means an "Agerit”. : The 
■specialised agent who performed the 
■specialized duties was later on known as 


the Ombudsman, One for civil- matters 
was called "J. O.”, the other for Mili- 
tary matters was called "M. O.”. 

The reason why the Ombudsman idea 
spread so rapidly in recent years is the 
growth of the .welfare state, which has 
made necessary new protections against 
bureaucratic mistakes & abuses of power. 
Till 1955 only , three countries • had the 
Ombudsman system. By;1968 some more 
countries adopted the system with local 
variations, while some, like the U. S. A. 
and India are still dehberating over the. 
question. 

In fact, ' if one decides , to have the 
Ombudsman the book gives a model of 
a statute .for creating, the office of the 
Ombudsman. The American Assembly 
and the five authors who have written the 
five papers and the editor Mr. Stanley V. 
Anderson deserve praise for their deep 
study, the clear thought and straightfor- 
ward recommendation they have made in 
this book. BDH/R.G.D. 


SECOND. SUPPLEMENT TO THE 
ANDHRA PRADESH BUILDINGS 
(LEASE, RENT AND EVICTION) CON- 
TROL ACT (XV OF 1960) — By 
P. Venkataraman Murt.y, Advocate, 
Hyderabad High Court, Published by. 
the Author, 1968. Pages 86. Price 3.50. 
By the publication of this Second Sup- 
plement the author’s commentary on the 
Andhra Pradesh Buildings (Lease, Rsm 
and Eviction) Control Act i960, is brought 
up to the 29th February 1968. It con- 
tains 283 cases, notes of recent cases and 
21 State notifications. Important earner 
decisions under different , Rent Control 
Acts, which are frequently cited in l^ter 
decisions are also incorporated m this 
Supplement. The book has been 
ed by the High Court of Andhra Pradesh 
for the use of Subordinate Courts m the 
State. The original commentary with the 
■two Supplements will meet the require- 
ments of the Bench and the ■ Bar of the 
State of Andhra Pradesh. R.G.D. 


"THE INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT 1946” — 
By .B. L. Gupta 1%8. Published by the 
Universal Book Agency, Law Book 
Publishers, Elgin Road, P. B. 63, Alla- 
habad; Pages 140. Price Rs, 10-00. 

This is yet one more book added to the 
literature on labour laws. The Labour 
Jurisprudence has today taken a definite 
shape and at this juncture appearance of 
new books on labour laws is welcome. 

Shri Gupta has already written four 
books on four different labour laws and 
the book under re-view is the fifth. • 
The Industrial Employment (Standing' 
Orders). Act- *1946 essentially deals ■with' 
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the terms and conditions of industrial 
employment which should be precise and 
with which both the employer and em- 
ployees should be well conversant. 

Shri Gupta has treated the subject mat- 
ter of the book section- wise. In the notes 
under the' ' Preamble, the author has in- 
cluded general information necessary for 
the proper understanding of the law. 

A good deal of this enactment is co- 
vered by the Bombay Industrial Relations 
Act which is applicable in Maharashtra 
State. The changes which are effected 
by the Bombay Act are noted under ap- 
propriate sections. So also local amend- 
ments in U. P. and Bengal have been 
given proper coverage. The notes are 
concise and adequate. Case law in sup- 
port is noted in foot notes. 

To render the book complete in as 
many respects as possible, the Central 
Rules, Notifications, the Model Standing 
Orders, the Bombay Rules, the Bengal 
Rules are also given in extenso. A Hin^ 
translation of Central rules is an additi- 
onal and w’elcome feature. Being ei^aus- 
tive of the law the book will be found 
useful to the Industry. BDB/R.G.D. 


LAW RELATING TO ADVOCATES, AD- 
VOCACY AND PROFESSIONAL 
ETHICS. — By C. C. Anajwala, B. A. 
<Hoiis), LL. B., Advocate, High Court, 
Bombay, Gold Medallist, and Ex-Fel- 
low, Sir L. A. Shah Law College, Ahme- 
dabad and Nominee of the Registrar of 
Co-operative Societies, Maharashtra 
State. Published by C. Jamnadas and 
Co., Educational & Law Publishers, 
146-C Princess Street, Bombay-2 
and 1267/167, Relief Road, Ahmedabad 
Pages 150, Price Rs. 7.00. 

Onerous as the legal proiession is. the 
author of this book attempts to incorpo- 
rate and expound the fundamental rules 
essential for the training and equipment 
of a successful lawyer. The book cover.'; 
the course prescribed for the study of the 
law relating to advocates prescribed by 
the various Bar Councils, for the Advo- 
cates’ Examinations. The Advocates Act 
and other allied Acts are incorporated. 
with_ annotations and comments on their 
provisions. Every important proposition 
of law is supported by case law. Rules 
of Professional conduct and ethics and 
High Court Rules in the matter of fees 
are also embodied. Important questions 
set at Bar Council Examinations with 
their answers are also given at appro- 
priate places. A separate Chapter on Ad- 
vocacy gives models of cross-examination 
of witnesses with , the author’s notes. 
These will provide . useful . guide to 
young advocates. The primary aim of 
the book is to present a suitable text- 
book for students. But it is so designed 


as to be of use as a hand-book to those 
in . the profession for ready reference. 

The subject has been made as simple 
and interesting as possible. After all, 
advocacy is an art and a complex one at 
that. It requires histrionic gift, logical 
faculty and gift of controlling temper 
and emotion. No amount of schooling in 
this respect will make a successful ad- 
vocate. Experience alone, with a good 
ground work of knowledge of law and 
human nature will take a lawyer ’ ’to the 
higher rungs. The book only attempts 
to guide the young lawyer to this end. 

R.G.D. 


LABOUR LAW AND LABOUR RELA- 
TIONS with Appendix, Indian Law 
Institute, New Delhi, 1968 Edition. 
Published By — Dr. G. S. Sharma, 
Director, Indian Law Institute. N. . M. 
Tripathi Private Ltd., Princess 'Street, 
Bombay 2. Pages 621 plus 148 of Appen- 
dix Price (including Appendix) 
Rs. 50-00=£3=U. S. A. Dollars-7,- 

In India we have undertaken to solve 
the problems of labour welfare,’ Social 
security and social justice by adopting a 
democratic Constitution which makes 
labour a concurrent subject and 'furni- 
shes comprehensive directive principles 
on State policy. The labour policies of the 
Government are also stated in the vari- 
ous five year plans. For implementing 
the labour policies there is machinery, at 
the Central and State levels. The work- 
ing of the machinery is, in practice of 
course, greatly influenced by trade 
unions and the employers’ organisations. 
At the top of all these are the law 
courts and their judges. Their role in 
the solution of labour problems in India 
has been very great. They enact into 
the law, parts of a system of social jus- 
tice. Their decisions upon economic and 
social questions depend on their econo- 
mic and social philosophy, and for the 
peaceful progress of our people we owe 
most to these judges who hold to a social 
philosophy and not to a long out-grown 
philosophy which was then the product 
of primitive economic conditions. The 
rapid space of growth of industrialisa- 
tion in India is mostly due to peaceful 
settlement of industrial disputes, on, basis 
of the principles of social justice formu- 
lated by our courts. ^-A new jurisprud- 
ence, which may be called "social juris- 
prudence’’ has come into being and is be- 
ing developed by our courts. It is there- 
fore meet that the Law Institute has 
taken up this subject for their research 
study. No book is available in India 
which would serve as a text book on this 
subject, to help the teaching of labour 
law. 

The notable feature of this book is that 
the subject is presented in the form of 



Reviews 


12 Journal 

discussion of cases. This is the second in 
the series of case books planned by the 
Indian Law Institute. , The case book 
method has certain advantages over 
mere traditional methods. Case law 
method of teaching is widely adopted in 
America and is being cautiously introduc- 
ed in England. It is however, made clear 
in the preface, that the preparation of 
this book in this method does not imply 
that every teacher of labour law will or 
should find the case or discussion method 
the most useful and congenial way to teach 
labour law. Method and style are per- 
sonal matters. But as no suitable book 
dealing with labour and industrial rela- 
tions law is available either in the form 
of a case book or otherwise, this book is 
bound to prove a useful tool, for teachers 
following either method of teaching. Its 
emphasis on human situations and human 
problems (it is this factor which makes 
this branch of law different from any 
other branch of law) as contrasted to dry 
rules of law, should help to serve, in what- 
ever way the book be used, to bring out 
the human interest of this fascinating 
subject. 

The subject is flexible and therefore 
more hospitable to innovations. It is for 
this reason that the case method is use- 
ful. It stimulates independent and crea- 
tive thinking by the students in a way 
no other method can. The teacher is 
enabled to focus the attention of the stu- 
dents on the wisdom or lack of it on each 
particular decision. He can explore the 
social values and the individual and 
group interests, involved in any solution. 
The case method fans the flames of argu- 
ment. With all this said, however the 
book is conceived as an experiment with 
the case or discussion method. 

The book does not try to deal with the 
whole vast subject of labour law but 
with one special aspect of it. The book 
starts not from statutes but from prob- 
lems. It concentrates on relations be- 
tween employers, employees, unions and 
government, conveniently called labour- 
management-relations. The reason is not 
that such relations are more important 
than protective legislations, but that they 
constitute a peculiarly difficult field for 
a student to teach himself without gui- 
dance. The concepts of union recogni- 
tion, of a tribunal’s power to create new 
rights and duties, of a collective bargain- 
ing contract, of grievance, of labour arbi- 
tration, of the effect of award or contract 
to bind or benefit a shifting group of 
workmen for a student of conventional 
law, all these open window's into a strange 
new’ world. These concepts bearing no 
more than faint resemblances to laws of 
contract, or property or tort, mark this 
subject as a recondite one needing study 
m law school. 

The editors have chosen cases for their 


A. I. R, 

teachability, their importance and their 
interest, roughly in this order. No at- 
tempt is made to include or to mention 
all-important decisions. It must be re- 
membered that the book is not meant for 
the practitioners but for the student and 
teacher. Where a case is important on 
more than one point, it is sometimes di- 
vided; but more reasonably it is inserted 
at a more important spot, with a cross re- 
ference to the other. There is more of 
textual material and less of excerpts- 
from judgments and awards. This is- 
mainly because much labour relations 
law is not found, in India, in statutes or 
in judgments. Moreover it is because 
good many textual props would be need- 
ed to help the students to understand the 
problems of this unfamiliar field. In 
presenting the nature and grow'th of 
labour law in the context of changing 
Indian society, reliance has therefore 
been placed on non-technical and extra 
legal material. 

The book consists of six parts and an 
appendix. Part I consists of brief intro- 
ductory texts, with a few cases. It covers 
economic background and history, 
with a short sketch of the history of trade- 
urdonism in India, elements^ discussions- 
of collective bargaining in India & abroad, 
some material on trade unions to- 
day and a brief comment on "tripartism’'. 
After a brief sketch of the constitutional 
frame work, Part II takes the students 
into cases and comments on the i^fture 
of industrial disputes and the methods 
and procedure for resolving them, in- 
cluding both the voluntary and statutory 
machineries. Strikes and _ lock-outs _ are 
dealt with in Part III, while the subjects 
of wages and other remuneration are 
dealt with in Part IV. Part V dems- 
■with lay-off and retrenchment. _ Stand-- 
ing orders, disciplinary proceedings and 
fair labour practices and victimization are- 
the subjects of Part VI. The Appendix, 
which is published separately, contains- 
uptodate texts of Industrial Disputes Act. 
(1947). Industrial Disputes Rules 1957. 
■Trade Unions Act, 1926 (as amended’ 
in 1964). Industrial Employment 
(Standing Orders) Act, 1946, Industrial 
Employment (Standing Orders) Central. 
Rules, 1946 and model memoranda of set- 
tlement with the terms thereof. The- 
State amendments to the texts of the 
statutes and rules are also given. 

The book was conceived at a confer- 
ence held at Ranikhet in April 1964, and 
sponsored by the Indian Law Institute. 
At the conference were some score of 
young labour law teachers from law facul- 
ties of various Indian Universities, doc- 
toral candidates, members of the Insti- 
tute’s research staff and other interested 
persons. Professor Bertram Willcos, 
Visiting Professor of Indian Law Insti- 
tute has contributed a brief preface. This; 
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“book is a product of the joint efforts of a 
.-group consisting of teachers of labour law 
and members of the staff of the Indian 
Law Institute. The book . is bound to 
■stimulate the students’ interest in this 
aiew branch of jurisprudence. It v/iU also 
have some influence, not entirely con- 
iined to the subject of labour law, in 
-familiaiising law students and law tea- 
chers with a method that can do much to 
strengthen the breadth and toughness of 
legal thinking in India. The book emi- 
mently deserves to be included amongst the 
recommended text books on labour law 
in our Universities. R.G.D. 


2MULLA ON THE INDIAN REGISTRA- 
TION ACT (Act XVI of 1908), Seventh 
Edition, By J. R, Dhurandhar, B,A,, 
LL. B., Ex-President, Maharashtra Re- 
venue Trihiinal, One-time Remembran- 
cer of L^al Affairs and Secretary, 
Legal Department, Govt, of Bombay; 
Mon, Professor, Govt, Law College, 
Bombay. Assisted by A, K. Sarkar, 
M.A. LL, B., Advocate, High Court, 
Bombay, Published by N. M. Tripathi 
Private Ltd., Princess Street, Bombay-2 
1968, Pages 423, Price Rs, 20.00. 

MuUa’s commentary on the Indian Re- 
f' ^istration Act, 1908 does not require any 
introduction to the legal profession. It is 
■one of his famous and popular legal 
■works. The present edition, which is the 
-seventh, has not lost in the standard and 
authoritativeness of the original book 
which made its appearance in the year 
1923. Since the last edition (1963), se- 
veral important decisions on various pro- 
■visions of the Act, particularly Ss. 17 and 
49 have been given. These factors neces- 
sitated the present edition. Even the 
latest important decisions upto Decem- 
ber 1967 which could not be included in 
dhe body of the book, are given in the 
Addenda. Idention may be made of the 
decision of the Supreme Court reported 
in AIR 1966 SC 1300 which dissented 
from the view taken in ILR 17 Bom 235, 
referred to under S. 17 on page 54, At- 
tempt also has been made to include the 
lastest available State Rules under the 
Act The present edition is edited by 
■fcihri J. R. Dhurandhar, the Ex-President, 
Maharashtra Revenue Tribunal and Hon. 
Professor, Government Lav/ College, Bom- 
bay, vdth the assistance of Shri A. K. 
Sarkar, Advocate, Bombay High Court. 
■Shri Dhurandhar had to his credit the 
editorship of the 6th edition also, which 
■task he had ably carried out. R.G.D. 


MANUAL OF PUBLIC INTERNATION- 
AL LAW — Edited by Max Sorensen 

— Macmillan. 

1. International Co-operation is the 
very life-blood of any one actively en- 
gaged in the study and practice of inter- 
national law. Yet this branch of legal 
science has not particularly distinguish- 
ed itself as a field of joint research and 
■w^riting by scholars of different nations. 
This is not because no need exists for co- 
operation. 

2. A textbook that would reflect ob- 
jectively, from an international rather 
than national point of view, the status 
and the role of international law in the 
complex world of to-day is necessary. 
Further such text should be available at 
■a ’I'&'ascffjabl.-E: ’prlfe ■ia ■t-ea'c.Vi'K's, 
Government Officials, Practitioners and 
liabraries, most particularly in the newly 
independent and developing countries. 
This has been the aim of the Carnegie 
Endowment for International Peace in 
bringing out the book under review. 

3. The aim of the endovunent was not 
merely to produce just a collection of 
essays by international lav/yers. Neces- 
sary intelligent coherence had to be 
assured. 

.4, The book under review is a defi- 
nite step in achievement of this goal. There 
are twelve essays contributed by research 
assistants including "Settlement of dis- 
putes” by B. S. Murty. 

5. There is a Preface by Joseph, E. 
Johnson President Carnegie Endowment 
for International Peace. The Book con- 
tains biographies of author and research 
assistants. Besides Table of Cases, Biblio 
graphy and Index there is a Chronologi- 
cal tables of treaties cited in the essays. 

G.G.M. 


PRINCIPLES GOVERNING ARTICLE 
226: By — ^B. L. Hansarai, M. Sc. (Econ.) 
(London) M. A. LL. B. Advocate. Fore- 
word by: Sri GopaIji Mehrotra, For- 
mer Chief Justice High Court of Assam 
and N^aland. 1968, Published by Sri- 
mati Gita Hansarai, Earl Road, Gauhati 
1. Pages 88 plus Price Rs. 10-00. 

Under Art. 226 of the Constitution the 
High Court has power to issue directions, 
orders or writs including writs in the 
nature of habeas corpus, mandamus, pro- 
hibition, quo warranto and certiorari or 
any of them, for the enforcement of fun- 
damental rights guaranteed by the Con- 
stitution or for any other purpose. Under 
Arts. 32 and 226 the High Courts and the 
Supreme Court have been made custo- 
dians and the guardians of the fundamen- 
tal rights granted to the citizens of India. 
In petitions under Art. 226 varieties of 
x-cm* ■'cip I-ot 'd'etratiTi loeitn'e High 
Court. Numerous decisions of the Hi gh 
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Courfs 'and the Supreme Court have laid 
down the principles for the exercise of 
the power under Art. 226. In the exer- 
cise of the jurisdiction under this Article 
many technical aspects are involved and 
many a time lawyers are faced with 
unexpected problems. It is for this reason 
that a handy "book dealing exhaustively 
with day-to-day problems arising out of 
petitions under Art. 226 is an urgent need. 
Shri Hansarai deserves the gratitude of 
the legal' profession for bringing out such 
a book. In Chapter 1, the author gives 
the .histprical background. Chapter II is 
devoted' to ' general discussion, under 
twenty sub-heads. "Certiorari” is dealt with 
in Chapter III which consists of five to- 
pics. Topics of subjective satisfaction of 
authorities, of administrative orders, mala 
fide "^d writs of prohibition, mandamus, 
habeas' corpus and quo warranto, form the 
subject matter ot the remaining eight 
chapters. This small and handy book is 
claimed to be exhaustive. All important 
case-law has been given. It is hoped that 
it would prove to be of great value to the 
legal profession and to the Courts. 

R.G.D. 


THE BANARAS LAW JOURNAL VOL. 

II No. 1; January 1966 Editor in Charge 

Shri B. N. Sampath. Published by — 

Benaras Hindu University, Varanasi 5. 

We received the delayed January 1966 
Issue of the Journal almost thirty months 
late. ''The delay in the publication must 
have been due to factors beyond the con- 
trol of the publishing authorities. The 
Editor, however has regretted the delay. 
The issue, however, contains three Arti- 
cles, each being a result of research study. 
Dr. 'Mahesh C. Bijawat, Reader in the Law 
Faculty of the Benaras Hindu University 
and Pro-Vice-Chancellor of the Univer- 
sity has ’ contributed ah article on "The 
Residence of the Companies”. It is a 
comparative study of the provisions of the 
Indian and American Income-tax Laws. 
The criteria for determining the resid- 
ence of a corporation under both the sys- 
tems are so vagiie that they deter foreign 
investors from participating in the indus- 
trial development of these countries. This 
has somewhat adversely affected the in- 
dustrial economy of India more than that 
of the' United States, the leader amongst 
the industrial countries of the World. The 
writer of this article has suggested some 
amendments in the Indian Income-tax Act 
with a view to eliminate the uncertainty 
created by the vague and ambiguous phra- 
seology, by redefining in precise language 
the criteria of classification. The learned 
contributor also hopes that our _ Courts 
should be more judicious in classifying a 
foreign corporation as a' resident one. 
especially when the corporation has no 
such intention. 


In the article' entitled "Retrenchment; 
Retrenched and Reinstated”, Shri S. 
Rarasuraman, M. A. B. Com., LL. M.. 
Lecturer in Law, Banaras Hindu Univer- 
sity, discusses the provisions in the In- 
dustrial Disputes Act, 1947, relating to 
the definition of 'Retrenchment’ and the 
provisions relating to re-instatement of 
retrenched workman against the back- 
ground of the prevailing conditions. He 
has also discussed the emerging pattern 
of the ' response of Tribunals and the 
Legislature to problems connected Avitb 
termination of employer-workman rela- 
tionship. The article is based on the dis- 
sertation submitted by the writer for his 
LL. M., Degree under the able guidance 
from Dr. Anandjee, the Dean of the Law 
Faculty of the Benaras Hindu University 
and the Principal of the Law College. 


.. Problem .of “functus officio” under Sec- 
tioTi ui the I'nd'us.i.Tial Disputes. 

Act (1947) is discussed by Shri Jo,ginder 
Singh, LL. M., a Research- Scholar of the 
B. H. U. The question whether "The. au- 
thority concerned” under, S. 33(5) is com- 
petent to dispose of an application made 
to it under the pro'viso to S. 33 (2) (b) for ap- 
proval of the action taken by the , em- 
ployer against the workman, in regard to 
the matter connected with the dispute 
pending before the Authority, after the 
industrial dispute pending before it has 
been decided and the resulting award has 
become enforceable under S. 17-A of the 
Act, had come up before High Courts and. 
they are not of one mind on this issue. 
The learned author of this article has_ re- 
■viewed the case law .and has exammed 
the question in all its bearings. The arti- 
cle was written a year ago. Since 'then 
the decision of the Supreme Court m AIR 
1966 SC 880=1965-2 LLJ 128- (1965) 11 SC 
WR 516 eame out. The decision is in sub- 
stantial accord with the ■views expressed in. 
this article namely, that the jurisdiction 
of the Tribunal should be deerned to be 
in existence by necessary implication (a 
sort of suspended animation), so that the 
purpose of the Act be served by approv- 
ing the action taken during the pendency 
of the dispute before the authority con- 
cerned. 

Like the previous issues, this issue of 
the Journal has maintained the 
Idgh' standard of the contributions. The 
notable feature is that the contributions 
are only from the teachers and the 
scholars of the Law Faculty of the Bena- 
ras Hindu University. The credit for this 
is mostly due to Dr. Anandjee, the learn- 
ed Principal of the Law College and the 
Dean of the Law Faculty. Under his 
guidance, we are sure that the research 
department of the College vdll make 
great strides. R.G.D. 
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FUNDAMENTAL RIGHTS AND AMEND- 
• MENT OF THE INDIAN CONSTITU- 
TION. — By S. P. Sathe, Department of 
Law, University of Bombay, 1968 pub- 
lished by Shri T. V. Chidambaram, Re- 
gistrar, University of Bombay, Fort, 
Bombay 1. Price Rs. 4-00. Pages 68. 
This essay or monograph is expressly 
written to "critically examine various 
issues involved” inGolak Nath v. State of 
Punjab, (AIR 1967 SC 1643 et seq) in 
which the Supreme Court held that Par- 
liament cannot amend the Constitution so 
as to take away or abridge the fundamen- 
tal rights. As the author has . said in 
the preface this decision will have far- 
reaching implications for constitutional 
development in India. 

An academician that he is, the author 
has not confined himself to the letter or 
the expression of the Constitution but has 
gone into the history of the constitutional 
development of India vis-a-vis similar de- 
velopments in countries like the U. S. A., 
Canada, Australia, Ceylon etc. While exa- 
mining the specific question whether a 
constitutional amendment is or is not 
Uaw’ within the meaning of Article 13(2) 
of the Indian Constitution he has also 
dealt with the fundamentah problem ^ whe- 
ther the Parliament has or has not power 
to amend the Constitution particularly 
with reference to the wording of Article 
368. And, what is more, he has also 
delved into the deeper questions of the 
ideals or spirit of the Constitution, and 
advocated consequent necessity of aware- 
ness on the part of the courts (as e.g. 
shown by the Supreme Court in the in- 
stant case) as well as the Parliament. 

As a book written by an academician, on 
a constitutional question of growing im- 
portance dealing with the several aspects 
historical, political, judicial and legisla- 
tive, it will benefit not only lawyers and 
jurists but also students of politics, and 
also the judiciary. 

The get up is neat and printing free 
from error. The authorities referred to 
are quoted in the footnotes and the cases 
and books referred to are also listed out 
at the end. D.A.R. 


INTERNATIONAL SEMINAR ON COM- 
MERCIAL ARBITRATION, New Delhi- 
18th and 19th March 1968 By the 
Indian Council of Arbitration, Federa- 
tion House, New Delhi — Price Rs. 20 
Pages 374. 

The Indian Council of Arbitration New 
Delhi convened a two-day Seminar on 
Commercial Arbitration, on 18th and 19th 
March 1968. The main aim of the Semi- 
nar was to draw attention to the pro- 


blems of Commercial Arbitration in the 
context of efforts .at world-wide expan- 
sion of trade and development j activities 
symbolised in the convening of the II 
UNCTAD in New Delhi in February 
1968, and to evolve a common policy and- 
mutually acceptable and viable norms- 
for the promotion and development of 
international commercial arbitration. 

The Seminar was inaugurated by the 
Chief Justice of India, the Hon. Mr. M. 
HidayatuUah. Three business "Sessions- 
and a concluding session were held. The 
subjects discussed were (1) The choice of 
Arbitrators in International Corhmerciai 
Arbitration (2) Development of Interna- 
tional Trade Law to facilitate v/ider re- 
course to International Commercial Ar- 
bitration. (3) Venue of Arbitration in. 
International Commercial Disputes and: 
(4) Promotional aspects of International 
Commercial Arbitration. 

International Arbitration is of many 
kinds. International Commercial Arbi- 
tration is much younger than other In- 
ternational Arbitration. The book under 
review publishes, besides report of the 
proceedings of Seminar, twenty twe 
learned papers, fourteen out of them be- 
ing from overseas contributors. The pa- 
per by Prof. Pieter Sanders dealing with 
Venue of Arbitration in International 
Commercial Arbitration, merits special 
mention. 

The book has reproduced these papers 
under various Sections followed ’’ by -ob- 
servations made by the participants. 

There is a list of participants at the 
end. G.G.M. 


A GUIDE TO LAW AND PRACTICE 
ACT, 1967 — By David Napley — 
UNDER THE CRIMINAL JUSTICE 
Published By Sweet & Maxwell — 
(Agents in India N. M. Tripathi (P) 
Ltd. Bombay) — Price 25s. net. Pages 
180. 

This book is meant to serve as a useful 
guide in the task of explaining the vital 
changes in the procedure of the English 
Criminal Courts effected by the Crimi- 
nal Justice Act, 1967. The learned au- 
thor has, at places, suggested the likely 
results and difficulties and pointed out 
the practical application of the. amend- 
ments to procedure. The book, thus, be- 
sides serving as a guide to practitioners, 
may also lighten the way of the police, 
journalists, magistrates, their clerks, stu- 
dents and interested members of the pub- 
lic. 

Besides the text of the Criminal Justice- 
Act, 1967, there is a useful index,,.. 

“■■'G.G.M, 
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(V 56 C 1) 

M. HTOAYATULLAH, C. J., J. C. SHAH, 
S. M. SIKRI, V, RAMASWAMI AND 
V. BHARGAVA, JJ. 

Trilold Nath Tiku and another, Peti- 
tioners V. State of Jammu and Kashmir 
and others, Respondents. 

Writ Petn. No. 107 of 1965, D/- 

23-4-1968. 

Constitution of India, ArL 16 (4) — 
Reservation of appointments for “back- 
ward classes” — Determination of back- 
ward classes cannot be on basis of com- 
munity, caste, race or religion — Stete 
policy of distribution of posts community- 
wise is hit by Art. 16 (1) and (4). 

Article 16 in the first instance by Q. (2) 
prohibits discrimination on the ground, 
inter alia, of religion, race, caste, place 
of birth, residence and permits an excep- 
tion to be made in the matter of reser- 
vation in favour of backward classes of 
citizens. The expression “backward 
class” is not used as synonymous with 
“backward caste” or “backward com- 
munity”. The members of an entire 
caste or community may in the social, 
economic and educational scale of values 
at a given time be backward and may 
on that account be treated as a back- 
ward class, but that is not because they 
are members of a caste or community, 
but because they form a class. In its 
ordinary coxmotation the espression “class” 
means a homogenous, section of the 
people grouped together because of cer- 
tain likenesses or common traits, and 
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who are identifiable by some common 
attributes such as status, rank, occupa- 
tion, residence in a locality, race, reli- 
gion and the like. But for the purpose 
of Art. 16 (4) in determining whether a 
section forms a class, a test solely based 
on caste, community, race, religion, sex, 
descend place of birth or residence can- 
not be adopted, because it would directly 
offend the Constitution. (Para 4) 

The injunction to the Secretaries to 
select candidates “keeping in view . the 
policy of adequate representation of such 
elements as were not adequately repre- 
sented in the services,” is not a provi- 
sion making reservation of appointments 
or posts in favour of backward class. 
Selections made in pmsuance of such 
order could not be deemed to have been 
made on the basis of backwardness of 
the classes to which they belonged. The 
State policy of the State of J. and K. 
whereby 50 per cent of vacancies were 
reserved for the Mushms of Kashmir for 
the entire State, 40 p. c. were reserved 
for Jammu Hindus and 10 p. c. for Ka- 
shmiri Hindus, is a policy not of reserva- 
tion of some appointments or posts: it is 
a scheme of distribution of all the posts 
communitywise. Distribution of appoint- 
ments, posts or promotions made in im- 
plementation of that State policy is con- 
trary to the constitutional guarantee 
under Art. 16 (1) and (2) and is not saved 
by Cl. (4) and the promotions granted in 
accordance with this policy are contrary 
to the provisions of Arts. 16 (1) and (4) of 
the Constitution and therefore void. This 
will not however prevent the State from 
devising a scheme, consistent with the 
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Constitutional guarantees, for reserva- 
tion of appointments, posts or promo- 
tions in favour of any backward class of 
citizens which in the opinion of the 
State is not adequately represented in the 
services imder the State. 

(Paras 5, 6, 7) 
Mr. M. C. Setalvad, Senior Advocate, 
(M/s. Naunit Lai and R. Gopalakrishnan, 
Advocates with him), for Petitioners;. Mr. 
C. K. Daphtary, Attorney General for 
India, (M/s. M. S. K. Sastri, R. H. Dhe- 
bar and R. N Sachthey, Advocates, with 
him), for Respondents Nos. 1 and 2. 

The following Judgment of the Court 
was delivered by 

SHAH, J. : By order dated December 
15, 1966,*’ this Court called upon the High 
Court of Jammu and Kashmir to 
“gather the necessary material, such as, 
the total population of the entire State, 
the break-up figures of the two provinces, 
the strength of different commimities and 
the extent of their social and economic 
backwardness and the criteria applied 
by the State in that regard”, and to make 
a report in that behalf. The report has 
now been submitted to this Court to- 
gether with copies of the evidence oral 
and documentary produced by the par- 
ties. It is unfortunate that the learned 
Judge who heard the matter did not re- 
cord his opinion on the evidence. We 
do not, however, on the view we take deem 
it necessary to send back the papers for 
recording the opinion of the High Court 
on the evidence led by the parties pur- 
suant to the previous' order. 

2. The petitioners had by the writ 
petition claimed that in declining to pro- 
mote them and others similarly circum- 
stanced to the gazetted cadre, the State 
had “acted purely on communal basis in- 
asmuch as senior members of the Service 
belonging” to one community had been 
placed below the junior-most members 
of other communities only on the basis 
of their respective commimity and on 
the basis of residence in a locality, and 
had thereby denied the guarantee of 
equality in matters of employment and 
appointment to the gazetted cadre of the 
Education Department under Art. 16 of 
the Constitution. By Gl. (1) of Art. 16 
equality of opportunity in matters relat- 
ing to employment or appointment be- 
tween members of the same class is 
guaranteed by a positive injuncb'on; 
Cl. (2) enjoins the State not to discrimi- 
nate against citizens in respect of any 

"(reported in AIR 1967 SC 1283) 


employment dr office on the ground of 
race, rehgion, caste, sex, descent, place 
of birth or residence. Clause (4) pro- 
vides a limited exception to the opera- 
tion of the other clauses of Art. 16; it 
authorises the State to make provisions 
for reservation of appointments or posts 
in favom of backward classes of citizens, 
which are not adequately represented in 
the services imder the State. 

3. The petitioners claimed that they 
had been discriminated against in the 
matter of promotion to the gazetted 
cadre, solely on the ground of religion 
and place of residence. The case that 
junior officers were promoted to the 
gazetted cadre over officers senior to 
them on the ground solely that they — 
the junior members . — belonged to the 
Muslim community or that they were 
Hindus belonging to the Jammu province 
of the State of Jammu and Kashmir was 
not denied. But this prejufficial treat- 
ment of senior officers was sought to be 
supported on the plea that the State had 
acted in consonance with the principles 
of Cl. (4) of Art. 16 of the Constitution. 
It was the case of the State that Mus- 
lims as a community in the whole of 
the State of Jammu and Kashmir formed 
a backward class of citizens and they 
were not adequately represented in the 
services under the State: similarly Hindus 
from the province of Jammu formed ai 
backward community and were not 
adequately represented in the services of 
tiie State, and on that account reserva- 
tion in the matter of appointments or 
posts and promotions in the services of 
the State was made in respect of those 
classes. Clause (4) of Art. 16 undoubt- 
edly empowers the State to make reser- 
vation of appointments or posts in favour 
of any baclward class of citizens so aS. 
to give the class an adequate represen- 
tation in die services under the State. 
The provision making such reservatiori 
need not be by a statutory enactment: ifi 
may be made by an executive order or 
direction. But there is not even a for- 
mal executive order expressly dealing 
with reservation of posts and appoint- 
ments in the Education Department. On 
behalf of the State it is claimed that as si 
matter of State policy, in makhig appoint- 
ments and promotions, reservations iri 
fact have been made by ffie State ias 
alleged by the petitioners with some 
variations as to percentage reserved for 
the Hindus from the province of Jammii. 
No opinion need be expressed in this 
case on the question whether a provisiofi 
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mder 16 (4)_ is not effective, unless State and it was “being implemented 

It IS made by lemslation or by an execu- even now and was stiU 1 for?e” The 

tive order formally published. witness was unable to speak to ^e 

4. Article 16 in the first instance by criteria on the basis of which the order 
CL (2) prohibits discrimination on the issued. The order of which a copy 

ground, inter alia^ of religion, race, caste, produced by Malik Ghulam Nabi 

place of birth, residence and permits an ^®i^ted to the promotion to the posts of 

exception to be made in the matter of Superintendents in the Civil Secretariat 

rPcprrraHnr, in u — 1 J and othcr oflSces. It purports to be a re 


Lv uc iiictuc 111 uie iiiaLxer or 
reservation in favour of backward classes 
of citizens. The expression “baclavard 
class” is not used as synonymous with 
"bacW^d caste” or “backward com- 
munity”. The members of an entire 
caste or community may in the social, 
economic and education^ scale of values 

«4. A_r _ r _ 1 T T 


^ J r Vt t purpoiTs to De a re- 

^ of Mmisters m the matter of promo- 
faon of Supenntendents in the Secretariat. 
It was recorded m paragraph 4 of the 
order that a Selecfaon Board consisting 
Secret^'es to the Government 


[economic and educational scale of values “ secretaries to the Government 
at a given time be backward and may set up and they were asked “to pre- 

on that account be treated as a back- ^ Select List on the basis of merit- 

ward class, but that is not because they c^-seniority, keeping in view the poh'cv 
are members of a caste or community, ” adequate representation of such pIp- 
but because they form a class. In its — i. . j 

ordinary connotation the expression “class’ 

TTlAOnC Q . 


luc CApiCbblOIl ClaSS 

means a homogenous section of the 
people grouped together because of cer- 
tain likenesses or common traits, and 
who are identifiable by some common 


A. --jT* sucn eie- 

not adequately represented 
m the services and to pay due regard to 
Provmaal proportions^ There ® is no 
reference in any of the clauses of the 
of oflScers on the basis 
backward classes. 


Who are identifiable by some common .“oy belong to backward classes 

attributes such as status, rank, occupa- be injunction to the Secretaries to select 
tiori, residence in a locality, race, reli- candidates “keeping in view the pohcv 
gion and the like. But for the purpose “ adennni-P r . /i 

of Art 16 (4) in determining whether a 
section forms a class, a test solely based 
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on caste, community, race, religion, sex, 
descent, place of birth or residence can- 
not be adopted, because it would direct- 
ly offend the Gonstitution. 

6. In Ae volurninous evidence pro 


A ^ 1 X 1 view me policv 

of ^equate representation of such Se- 
^d^'S g were not adequately represent- 
ed m the services, is not a provision 
ma^g reservation of appointments or 
posts in favoim of bac^a^d cLes' 
Selections made, assuming that similar! 
orders were passed enjoinlg the mS 
Promotions to the gazetted caXfte^ 
Service, could not b 


■I , , , vviiumuiuui eviuence pro- the FdunQHp^ol c - m 

duced before the High Gourt a formal Semed tn hp,^ Service, could not be 
order making a provision for reservation of backwariW made on the basis 

of appointments or posts in favour of thev which 

any backward class of citizens does not / ^ 

find a place. The only evidence to which -f . ot Jammu and Kashmir 

our attention has been invited is the Zlz i ^om time to time 

rtatement of Malik Ghulam Nabi. who ^ of back-ward communities 

deposed fbat is evident from Ex. Z-3 which is a 

“that the policy laid down by the Gov- State regarded by the 

eminent in matters of the employment ed thaf But it is not claim- 

to tee State services is that 50 per cent e^etted ^arf P™™odons to the 

of tee vacancies are reserved for the S o “I- Educational Ser- 
Mushms of Kashmir (for tee entire State). S tee q arted in puisuance 

Out of the remaining 50 per cent, 40 per ed ^ already observ- 

cent aie reserved for the Jammu Hindus “^^al rule contemplated by the 

Md 10 per cent for the Kashmir Hindus ®°°^*^bitional provision is equahty be- 
There are a number of Government aspirants to public employment, 

orders by which this pohcy has been H Pf .backwardness of ^ain 

laid down, but due to the short time at woiJd be open to the State to 

^ ’ •- at a provision for reservation of an 

pomtments or r)n<rtc In r , ^ 


my disposal, I have been able to set 
only one copy of such order, which is 
signed by the Ghief Secretary whose 
handwriting I know and identify”. 

stpted°'fW^“^b°P Ghulam Nabi 


„ • , f xcacivanon oir ap- 

pomtaents or po^ in their favour whi, 

tio^m favour of any backward class 
but to distnbute the total number of 
posts or appomtoents on the basis of 


stated teat tee oTdVpISuS^^X w appoj„^3„^ onthe b^l of 

appkad . eu H.d. o/aeJS’ JL'SS Ts 


Ashiq Miyan v. State of M. P. (^r^dIalmgam J) 
36 made. Tn 
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. 6 ^ be smd to be made. Pi effect tie 

of ISnl an?f reservation 

appomtoents or posts: it was a 
scbeme of distribution of all the nosfs 
Distribution of aS 
pomtments, posts or promotions made Ei 
mplementation of that State policy is 

under^^° 16 ^ri consritational guarantee 
b? S.^; “ “ot saved 

IdeL granted to respon- 

aena o to 83 are accordingly declared 

r° 7 ^® provisions of Arts 16 (1) 

of citizens which in tie opinion of tie 
adequately represented in 
jme services under the State. The neH 
tioners will_ be_ entitled to tieff 
of the petition including the costs of the 
ieaimg which cuininatld in £ iiter! 
lottery order, and the costs £cSrS 
before the High Court “curred 

Petition affowed. 
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V. RAMASWAMI AlND C. A VAIDTA 

lingam, JJ. ■ 

l-S^S" ^ of f 96 S, D/. 

r 

Prosecution of accused A. ^ ^ 

IS 

as A«®. 1 'bL™S of'f ““ « “f 

of opiup. for 

pd from aei- hoS _ TT'„F°tr-' 

Sta'cf of"’ aSSstff 

i555c5i!S^!=l^=^=li!!^ 


^ f AX» X* XL 

pe^iv interfered in ap- 

Ma, ArScirisIf™ ~ Comtitatiop «( 
(B) Criminal P. C flSQW c 

9 °(a)"L°fe SefttS, lo^ 

offSicTSStsT''-® ” <“)- 

of jS by?o£e'’fc™J 

upder fsS”oG 

Wai. “ fo 

“ikSilM- »: 

Madh Era 337 /o?iSad? ^ 

Cases Referred" Clirnn t i^) 

1968 iS. 

1966 Cri LT 29 ^(Fn) 

V. State of M p « 

No. 261 of ® 

(19®) ^ 1963 m“A^“-8S7 ®' ^ 

oO) = 1963 ( 2 ) Cri LT fio? 

Ad^v/itS' ^for®^f“ 

Shroff Ad,rr 7 * Appellants; Mr. I. N. 

> Advocate, for Respondents. 

W^divwsd°fy^“'’®““' 

J.= This fe an ap- 
peu^ts challenge the proprietv and r-n^ 

S-S’ m1<C 

™fon“^de?r^or^f p‘’'g' 

fto aU. fo^ caUed 

S?r - « I 

srAiB-gs-S'-*.; 

Sub Inspector of Pohe? 
ganj, Indore with a nnif.^ ^^ar- 
their house, on Sente^l ® raided 

recovered a fafflv and 

of about 2 mSm^^^if of opium 
chhatacis. The annpllo e 14 

and charge-sheeted^ ^ arrested 

ted offenSs, Sr commit 

and Section’ Tfa) of G- 

pleaded not guiltv TU j 4 ^^" liiey 
that each of &• ‘defence w^ 


that each of ^em w ‘^ofence was 

and they were not also r^the® wg 
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wBen tie opii^ was stated to have been have been accentpd tt- t, o * 

recovered. The deceased, 4th appeUant, in revision S at Court, 

raised a plea that one had come the iSSSd S • ^^f^ate, as well as 

in the morning of September 19, 1960’ one of tho Judge, have posed, 

at about 9 A.Jl., and^told him that ^e i to thSer^tiie 

pohce were after him, and that he want- siderpd i-nU ^PPeuants can be con- 
ed to throw a bundle, which was, in his session of ^^ 00 ^° “ conscious pos- 
possession, in the house of the appel- the house^ Tf recovered from 

lants.; A^ordingly, Altaf threw a bL- ?uesSr thaJ thf ^ 

^e, m ihe court-yard of the house of ttat each of ^ appellants, 

the appehants. S kfro / f ^ separately 

J The Additional Qfy Magislrate, Present, at 4 toe rffcrj 

Indore, aoiepted tie case o£ the prose-’ that it was poSbfe 
cufaon and rejected the plea of the ap- to have throve the oninm oujsider, 

nellanis. The x-. A to conrt-yarf 4ToSe h?v^ “3? 

been pnncir7Q..r.j au 


pellanfe. The trial Magistrate found 
that the opium was recovered from the 
possession of the appellants, who had no 
permit or licence, for its possession or 
transportation, and he also found 4 at the 
appeUants, along with others had con- 
spired to possess the said opium. On 
these findings, each of the appellants 
was convicted- undpr 


4 uie nouse, have all 

recordS^ ag 2 irt ^the^^’ findings, 

gan^ Vusen 

xuiuxiigs, eacn or the appellants, place where^arioiK dompcK°T£- ^ 

was convicted, under Section 120B, Kept, and has also beeiTfn 

I. P. C., and Section 9 (a) of the Act, place in freouenf 1 ^ 

and sentCTced to undergo two years’ Their presence at the app^ants. 

TifTornnc - ^ lQ© uTTl© nr fTio 


rigmous mprisonment, in respect of 
each of the offences, the sentences to 
run concurrently. 

appellants challenged their 
sentence, before the First 
Addifaonal Sessions Judge, Indore, in 
Oumind Appeal No, 118 of 1963. The 
learned Sessions Judge, agreeing with 
toe conclusions, arrived at by the trial 

LiOm+- nisnniccfjrl 4-1,0 o-o— 


SSyard^f rtf “ to 

tot to appel]X'3onT'S“oaSf 

had also conspired tovether f-n 

01 ?™. ’lla fe. 


A^v/xi\^xLu>xuii:>, amveci at 

Court, dismissed the appeal. ' deal "su'd ^^Semer, to obt 

5, T^e appeUants, again, moved the finding’ fe^toat S ^her 

CtoiSI large quMto of “ 

Rewsion No. 131 of 1964, to set aside been possible wifhn ^ coidd not have 

their conviction; but the High CoS taking 

TQR- ?''‘^®%^ated December S ^<^gs bav^ beeT^ 

1960, winch IS under attack, dismissed High Court and ° 

the revision. ^ ^ ^nd we are satisfied that 

C \ appeUants, Mr. mitted by aLy o/to^’pn com- 

C(. L, Sarm, learned counsel raised thrpp at tfaat nn-nr^i • Courts, m amvinSi 
contentions: ( 1 ) toat there is nrevid^ce ?onSnW , Therefore, the 

fp^n ‘'?o'^®Tiracy, to attract S. 120B, rejected ’ ^ ^ave to be 

-I Subordinate CourteT ha’J^’con- thf’ consideration 

sidered the vital question, i^., whether toe • ^SfJ^^^ion, noted above S 
the evidence establishes that the W ^ to have b 7 en 

sejf -.4 ,^ae, .to 


SeoPdn of ITcoT oTcrSS 

Cr. P.^C^^ under S, 252, 

arJ'con^S^/^-^® ^ contentions 
an attack ni ^ opunon, it is reaUy 
recorded ^ 7 , ^ at ‘^o.^uurrent findmgs. 
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(M. P. Act XV of 1955). Counsel urged 
tiiat the Officer empowered to investi- 
gate offences, imder Section 20, be he 
an officer of the Department of Excise 
or a police officer, must be considered 
to be an excise officer; and though the 
report, made by such an officer, is treat- 
ed under Section 20G, of the Act, as ap- 
plied to Madhya Pradesh, as a report, 
made by a police officer, tmder Sec- 
tion 190 (1) (b), Cr. P. C., it cannot be 
held to be a police report within the 
meaning of Section 251A, and hence, the 
trial should have been held, in this case, 
not under Section 251-A, but under Sec- 
tion 252, Cr. P. C. Counsel referred us 
to the decision, of the Madhya Pradesh 
High Court in Sardar Khan Multan Khan 
V. State, AIR 1963 Madh Pra 337, in this 
connection. Counsel further stated that 
this question, regarding the illegality, of 
the trial held under Section 25 lA, was 
raised, in the present proceedings, when 
the appellants had filed in the High 
Court, a criminal revision, challenging 
dieir conviction, by the two Subordinate 
Courts. This question was referred, by 
a learned Single Judge, by his order 
dated August 3, 1965, to a Full Bench, 
for consideration. The Full Bench, in 
its decision, reported as Ashiq Miyan v. 
State of M. P., AIR 1966 Madh Pra 1 
(ira), has overruled the earher decision 
in Sardar Khan’s case, AIR 1963 Madh 
Pra 337. The learned Judges, of the 
Full Bench, have rejected the contention 
of the appellants, that their trial was 
vitiated by the fact that the procedure 
rescribed by Section 25 lA, Cr. P. G., 
as been adopted. The Full Bench has 
further held that Section 251A, Cr. P. C., 
is attracted to a case, instituted under 
the Opium Act, on a report made by a 
police Officer, and that it logically fol- 
lows that the trial, of an accused, under 
the Opium Act, instituted on a report, 
made by an excise officer, would also be 
governed, by Section 251A. According 
to the appellants, this decision of the 
Full Bench, is erroneous, and counsel 
wants the earlier decision of the Madhya 
Pradesh High Court, in Sardar Khan's 
case, AIR 1963 Madh Pra 337 to be re- 
stored. 

9. Mr. I. N. Shroff, learned counsel 
for the State, pointed out that the case 
against the appellants was investigated 
in accordance' with the provisions, con- 
tained in the Opium Act and was initia- 
ted, on a report, made by a police officer. 
These facts have been noted by the 
learned Judges of the Full Bench, and 


it is, on that basis, that, ultimately, after 
a reference to the decision of this Court, 
in Amalshah v. State of Madhya Pradesh, 
Cri. Appeal No. 201 of 1963, D/- l-12r- 
1964 (unrep.) that the Full Bench has 
held that the trial is not vitiated. 

10. It is not really necessary, for us, 
to consider the larger question, as to 
whether, when an excise officer makes 
a report, under Section 20-G of the Act, 
whetiier the trial, following it, in such a 
case, would be governed oy Sec. 251A. 
In fact the Full Bench has gone further, 
and expressed an opinion, on this point 
also, that even in such a case, the trial 
would be governed, by Section 251A, 
Cr. P. C. We express no opinion, on 
that aspect of the matter. We will con- 
fine our decision, to the present case, 
on tlie basis that the crime was 
investigated, in accordance with the 
provisions, contained in the Opium 
Act, and the case was initiated 
against the appellants, on a report, made 
by a police officer. 

11. The first information report. Ex- 
hibit P*20, shows that the search of the 
appellants’ house was conducted by the 
Sub-Inspector of Police, Malhargani 
Police Station, and the recovery of 
opium, as well as the arrest of the ap- 
pellants, were made by the said officer. 
Investigation was also done, by him. 
Ultimately, the report, which is styled 
as a ‘complaint’ and dated October 23, 
I960, was made and signed by Tehsildar- 
singh, Sub-Inspector of Police, Malhar- 
ganj Police Station, as the Investigating 
Officer. It is on the basis of that re- 
port, that the Magistrate, in this case, 
conducted the trial of the appellants. 

12. We have already referred to the 
Full Bench decision of the Madhya Pra- 
desh High Court, wherein these facts have 
been stated. No doubt, counsel for the 
appellants has mged that, even under 
those circumstances, a trial, for an of- 
fence under the Opium Act cannot be 
held under Section 251-A. We are 
not inclined to accept the contention 
of the learned counsel. More or 
less, a similar question arose before 
the Constitution Bench of this Court, in 
Amalshah’s case, Cri. Appeal No. 201, 
of 1963, D/- 11-12-1964 (unrep.) Simi- 
lar contentions were also urged, and 
reliance was placed on Section 20-G, of 
the^ Act, as applied to Madhya Pradesh. 
This Court, after referring to. the mate- 
rial provisions of Section 20-G, *by its 
judgment, dated December 11, 1964, de- 
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dined to express an opinion on the larger 
question, that the report^ made by an 
excise officer, cannot be held to be a 
P°^ce r^ort so as to attract Sec. 251-A, 
Criminal Procedure. In 
toat decision, this Court actuaUy found 
mat me proceedings, against the appel- 
lant before them, commenced on the re- 
port, of a poh'ce ofi'icer, and not on the 
report, of ^ excise officer, and that the 
TOmplamt, lodged before the Magistrate, 
had been signed by the police officer, 
who mvestigated me offence. On mese 
fin^gs, this Court held mat, inasmuch 
as ttxe proceedings commenced, on a re- 
port made by a police officer, S. 251-A, 
Or. P. C., in terms, would apply, and 
hence me trial held, under that secHon 
m mat case, was perfectly legal. There- 
rore, it be seen, mat in respect of a 
tnal conducted by a Magistrate on a 
.made by a police officer, rmder 
£ ^ apphcable to the state 

of Madhya Pradesh, for an offence under 
Court held mat S. 251-A, 
Cr. P. C. applied. 

13. In ^ me case before us, on me 
tacts, it is clear that the investigation 
was done by a police officer, me seizure 
ot me articles and me arrest, of me 
a^ed, were effected, by a poh'ce 
officer, and me complaint or report, 
dated October 23, 1960, to the Magis- 
frate, was made, by me Pohce Offirer. 

It IS, on ^ report of me pohce officer, 
mat me Magistrate acted further, and 
the tnal also followed. Under mese 
^cims^ces, it is clear mat Sec. 251-A, 
«-r. F G., directly applies and it was, in 
accordance wim me procedure, indicated 
m mat section mat me trial was held. 

L WaT^’ ^ “ °° iUegahty, in 

14. ime result is mat this appeal 
tails, and is dismissed. 

SSG/D.V.C. Appeal dismissed. 
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227 of 1962. In the suit one contention 
of the defendants was that the suit was 
iiot maintainable because althou^ . the 
suit had been instituted by the appel- 
lant in his capacity as proprietor of the 
firm Raronath Sarjug Prasad, his three 
minor sons, who were also proprietors 
of the firm according to the partition 
deed dated November 2, 1962, had not 
been impleaded. The learned District 

Judge held on this point that it was open 
to Qie plaintiff to sue on behalf of the 
entire family comprising himself and his 
minor sons as karta of his fsimily ^vith- 
out impleading the minors. In the 
course of the hearing of the appeal be- 
fore the learned Single Judge, the ap- 
pellant filed a petition under Order 1, 
Rule 10, Cr. P. C., on May 1, 1967, for 
addition of parties. On the same day 
the learned Single Judge directed the 
appellant to file an affidavit by May 2, 
1967, giving the respective dates of birth 
of his three minor sons who were to be 
added as parties to the said appeal. The 
appellant, who has a large family, did 
not remember the exact dates of birth 
of his sons and sou^t information from 
the school authorities. The appellant 
received information from the Principal, 
Ram Mohan Roy Seminary, Patna, on 
May 2, 1967, that the date of birth of 
Subhash alias Ashok Kumar Jayaswal 
was June 9, 1954. On the same date 
the appellant swore and filed an affidavit 
stating therein the above date of birth 
of Subhas alias Ashok Kumar Jayaswal. 
The learned Single Judge in the judg- 
ment disposing of Appeal No. 227 of 
1962 observed; 

“In conclusion, I would like to men- 
tion that the statement made by plain- 
tiff-respondent Jotish Chandra Chou- 
dhury in the affidawt sworn and filed by 
him in this Court on 2-5-1967 about the 
date of birth of his yoimgest son Subhas 
being 9th June, 1954 appears to be false 
to his knowledge, as shown by the fact 
that this plaintiff-respondent himself was 
one of the executants in the Partition 
Deed (Ext. B) which is dated 2-11-1952 
and he executed the same for himself as 
well as guardian of his three minor sons 
including the aforesaid Subhas. He is 
tlierefore directed to show cause by 
21-7-1967 as to why he shall not be 
prosecuted for committing offences 
imder Sections 199 and 200 of the Indian 
Penal Code or such other sections as 
may be found to be applicable.” 

^le learned Single Judge, on cause be- 
ing shown, was unable to accept the 
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plea of the appellant that the date of 
birth of Subhas had been wrongly mea- 
tioned due to a bona fide mist^e. We 
may mention that Subhas was actually 
bom on December 12, 1951, and not on 
June 9, 1954. The learned Sin^e Judge 
observed: 

“This plea about bona fide mistake 
does not appear to be all convincing or 
acceptable. As it is well kno\vn that the 
entries in the School Registers regarding 
the dates of birth are often wrong being 
based upon wrong information given at 
the time of admission of the students 
and Jotish Chandra Choudhary being 
himself the father of the boy and being 
a party to the aforesaid deed of partition 
could not be, unaware of the fact that 
the date of birth as entered in the School 
Register was not correct. In this con- 
nection, it may be mentioned that he is 
not an_ ^terate villager but a business 
man hving in Patna City and running 
a business since a long time. 

On a consideration of all the above 
aspects, I am quite unable to accept the 
plea about the date of birth having been 
wrongly mentioned in the affidawt due 
to bona fide mistake and it is evident 
mat this date was deliberately given as 
it was thou^t that time that this ver- 
sion could be supported by tiie certifi- 
cate obtained from the school, and the 
fact that could be detected by reference 
to the registered deed of partition, which 
has been executed in 1952, had been 
overlooked at that time.” 

3. With respect to the learned Judge, 
he has not considered whether any ad- 
vantage was likely to accrue to the ap- 
pellant for giving the date of birth of 
his son Subhas as Jime 9, 1954, instead 
of December 12, 1951. As far as the 
appeal pending before the learned Single 
Judge was concerned, it is not disputed 
that this change did not make any dif- 
ference to the decision of the question 
of impleading the minor son as a party 
or the decision on the question whetlier 
the suit was maintainable or not. Be- 
fore _ a person can be punished under 
Section 199, I. P. C., it has to be proved 
inter alia, that the false statement is 
touching any point material to the ob- 
ject for which the declaration is made.’ 
There is no suggestion that the change 
or tlie date of uirdi touclied any mate- 
rial point in F. A. No. 227 of 1962. One 
of the ingredients of an offence under 
Section 200, I. P. C., is that the decla- 
ration snonld be used or attempted to 
be used corruptly. It has not been ex- 
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plained to us how the declaration was 
used ‘corruptly’. Considering that the 
date of birth was obtained from the 
school records, and that the appellant 
stood to gain no advantage by giving a 
wrong date, the learned Sin^e Judge 
should not, in our view, have directed 
the lodging of complaint under Sec. 199 
or Section 200, I. P, C, It is not clear 
what other section of Indian Penal Code 
the learned Single Judge had in view. 

4. In view of the above conclusion it 
fa not necessary to consider whether the 
judgment directing the filin g of com- 
plaint was in contravention of Sec. 479A 
(6), Cr. P. C. 

5. In the result the appeal fa allowed 
and the orders of the Division Bench 
and the learned Single Judge set aside 
and the complaint, which fa stated to 
have already been filed, quashed. 

Appeal allowed. 
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Modi Co,, Appellant v. Union of 
India, Respondent. 

Civil Appeal No. 395 of 1965, D/- 7- 
12-1967. 

(A) Forward Contracts (Regulation) Act 

(1952), Sections 15 (1), 17, 18 (1) — Gov- 
ernment can by a notification declare aD 
forward contracts illegal except those 
which are non-transferable specific deli- 
very contracts. (Paras 5 and 6) 

(B) Forward Contracts (Regulation) Act 
(1952), Section 2 (f) — Specific delivery 
contract — Construction — Transferable 
or non-transferable — Absence of a spe- 
cific clause in the agreement prohibiting 
transfer is not conclusive — Intention of 
the parties gathered firom the contract 
as a whole and the smxounding circum- 
s^ces is decisive — Contract placed by 
Central Purchase Organization, Govem- 
ment fadia, in Form D. G. S. and D 
bS — Held non-transferable specific deli- 
veiy control -- (Contract Act (1872), 

(Deed — Construction). 

The question as to whether a contract 
IS a tr^ferable or non-transferable spe- 
gfac dehvery contract fa a ques tioTi 

^gter No. 97 of 1963, D/- 18-9-1963 
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contract The 
^sence of a specific clause in the con- 

transfer of the 
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dehvered by a particular date to the of- 
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RAMASWAMI, J.: This appeal is 
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ICRO rt?" ^ated September 14 - 

1960. the appellant made an offerforsde 
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to the respondent of 500 Bales (1,50,000 non-transferable specific delivery coa> 
bags) *6' Twills on the terms and condi- tract within the meaning of the Act 
tions mentioned in the said letter. .The 4. Section 2 (i) of the Act de&es_4 
offer was accepted by the Director- “ready delivery contract” as meaning a 
General, Supplies and Disposals on be- contract which provides for the deliv^ 
half of the respondent by his letter No. of goods and the payment of a pnM 
CAL/DL-l/5750-L/II/Modi/158 dated therefor, either immediately or within 
September 16, 1960. The appellant de- such period not exceeding eleven days 
nosited widi the Reserve Bank of India after the date of the contract...... y 

&e sum of Rs. 20,182.50 P. towards A "forward, contract" is defined undet 
security deposit on September 22, 1960 S. 2(c) as meaning “a contract for the 
as required by the acceptance letter. The delivery of goods at a future date m 
date of delivery fixed under the contract which is not a ready delivery contract , 
was November 30, 1960 and the respon- S. 2(m) defines a “specific delivery con* 
dent sent &e appellant despatch instruo- tract” as meaning “a forward contrad 
tions dated November 21, 1960, through which provides for the actual delivery of 
the Director of Supplies and Disposals, specific qualities or types of goods during 
On November 30, i960 the appellant, a specified future period at a price fixed 
however, intimated to the respondent thereby or to be fixed in the manner 
that tiae* contract was void and illegd thereby agreed and in which the names 
and requested that the security deposit of both the buyer and the seller are men* 
should be refunded. The case of the tioned”. Section 2 (f) defines a ”no^ 
appellant was that the contract was in transferable specific delivery contract 
vidation of the provisions of the For- as meaning “a specific dehvery contract, 
ward Contracts (Regulation) Act, 1952 the rights or liabilities imder which or 
(Act 74 of 1952), hereinafter called the under any delivery order, railway receipt^ 
‘Act’. By his letter dated December 1, bill of lading, warehouse receipt or any 
1960 the Director of Supplies wrote on other document of title relating thereto 
behalf of the respondent that the con- are not transferable”. Finally S. 2 (n) 
tract was legal and binding and as the defines a “transferable specific delivery; 
appellant had failed to deliver the goods contract” as meaning “a specific deliv^ 
as provided in the agreement the respon- contract which is not a non-transferable 
dent would purchase the goods at the specific dehvery contract”, 
risk of the appellant. The respondent 5, Chapter IV of the Act cont^ 
incurred extra expenditure amoimting to provisions conferring authority on Gen- 
about Rs. 76,410 and after giving credit txal Government to prohibit certain' 
to the appellant for the amount of Secu- classes of forward contracts. Sec* 
rity Deposit, a sum of Rs. 56,000 still tion 15 (1) of the Act states as follows; 
remained due to be paid by the appel- “15(1). The Central Government may 
iant to the respondent. As the appel- by notification in the Official Gazett^ 
lant failed to pay, the respondent took declare this section to apply to such 
recourse to the arbitration Clause 21 of goods or class of goods' and in such areaS 
the contract and appointed an Arbitrator as may be specified in the notification', 
to determine the Aspute between the and thereupon, subject to the provisio^ 
parties regarding the agreement. Before contained in Section 18, every forward 
the Arbitrator could give his award, the contract for the sale or purchase of anV 
appellant fded an application before the goods specified in the notification which 
High Court under Section 83 of the is entered into in the area specified 
Arbitration Act praying for a declaration therein otherwise than between members 
that the arbitration dause was illegal of a recognised association or through' 
and void and for an injtmction restrain- or -with any such member shall be il- 
ing the respondent from prosecuting the legal, 
arbitration proceedings. By its judgment Section 17 provides: 
dated November 19, 1963 the High Court 17. (1) The Central Government may 
held that the contract was a “non-trans- by notification in the Official Gazette, 
ferable specific delivery contract” and dedare that no person shall, save with 
was not nit by the provisions of the Act the permission of tiie Central Govern* 
and accordingly dismissed the applica- ment, enter into any forward contract! 
tion of the appellant. for the sale or purchase of any goods Of 

3. The question presented for deter- dass of goods specified in the notified* 
mination in this appeal is whether the tion and to which the provisions of Seo* 
contract in question is a transferable or tion 15 have not been made applicabltf 
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except to the extent and in the manner, 
if any, as may be specified in the noti- 
fication. 

(2) All forward contracts in contraven- 
tion of the provisions of sub-section ^ (1) 
entered into after, the date of pubh’ca- 
tion of the notification thereunder shall 
be illegal 

(3) Where a notification has been 
issued under sub-sea (1), the provisions 
of Section 16 shall, in the absence of 
anything to the contrary in the notifica- 
tion, apply to all forward contracts for 
the sale or purchase of any goods speci- 
fied in the notification entered into on 
or before the date of the notification and 
xemaining to be performed after the said 
date as they apply to all forward con- 
tracts for the sie or purchase of any 
goods specified in the notification under 
Section 15.” 

Section 18 (1) states that these provisiora 
will not apply to non-transferable speci- 
fic delivery contracts for the sale or pur- 
chase of any goods. 

6. According to the scheme of the 
Act therefore contracts of sale of goods 
are divided into two categories, ‘ready 
delivery contracts’ and “forward con- 
tracts”. Forward contracts are classified 
into those which are "specific delivery 
contracts” and those whidi are not^Then 
again,, ‘specific delivery contracts’ are 
divided into ‘transferable specific deli- 
very contracts’ and ‘non-transferable spe- 
cific delivery contracts’. Section 18 (1) 
exempts from the operation of the Act 
non-transferable specific delivery con- 
tracts. The net result of these statutory 
provisions is that all forward contracts 
except those which are non-transferable 
specific delivery contracts, can be de- 
clared illegal by a notification issued 
under the Ac±. 

7. Such a notificaticm was issued in 
this case by the Central Government on 
March 29, 1958 which is to the following 
effect: 

‘Tn exercise of the powers conferred 
by sub-section (1) of Section 15 of the 
Forward Contracts (Regulation) Act, 
1952 (74 of 1952) the Central Govern- 
ment hereby declares that the said Sec- 
tion shall apply to Jute/goods (Hessian 
doth made of Jute or bags made of such 
Hessian cloth and sacking cloth made of 
jute or bags made of sutm Sacldng cloth) 
in the City of Calcutta. 

Explanation: — “The expression ‘City 
or Calcutta’ means: 
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(1) Calcutta as defined in clause (11) 
of Section 5 of the Calcutta Municipal 
Act, 1951, (West Bengal Act No. 83 of 
1951), together with part of the Hastings 
North or South edge of Clyde Row and 
Strand Road to the river bank and the 
areas which were previously under the 
new defunct ToUygunge Municipality, 

(2) the Port of Calcutta; and 

(3) The Districts of 24 Paraganas, 
Nadia, Howrah and Hooghly”. 

8. It was argued on behalf of the ap- 
pellant that the contract in question was 
a forward contract within the meaning 
of the Act and was prohibited by the 
Government notification and therefore no 
li^t or liability accrued to the parties 
on the basis of the contract The con- 
tention of the appellant was that the 
contract was not a non-transferable spe- 
cific delivery contract as defined in S. ^f) 
of the Act and as such it was illegal and 
void and the arbitration clause contain- 
ed therein was of no effect and could 
not be availed of by either of the par- 
ties. We are unable to accept the argu- 
ment put forward on behalf of the ap- 
pellant as vah'd. The question as to 
whether the contract was a transferable 
or non-transferable specific delivery con- 
tract is a question which ultimately de- 
pends on a reasonable construction of 
the contract. On behalf of the appel- 
lant it was pointed out that there was no 
specific clause in the contract which pro- 
hibited the transfer of the rights and 
liabilities or which prohibited transfer 
of the bill of lading. But the absence 
of such a specific clause is not conclu- 
sive as to the intention of the parties. 
It is true that when a contract is reduced 
to writing we must look only to that 
writing for ascertaining the tenns of the 
agreement between the parties but it 
does not follow from this that it is only 
what is set out expressly and in so many 
words in the document that can consti- 
tute a term of the contract between the 
parties. If upon a reading of the docu- 
ment as a whole, it can fairly be deduc- 
ed from the words actually used therein 
that the parties had ameed on a particu- 
lar term, there is nothing in law which 
prevents them from setting up that 
term. The terms of the contract can be 
expressed or there can be a necessary 
implication of a term from what has 
been expressed in the contract. The 
question therefore resolves in the ulti- 
mate analysis upon the construction oi 
the terms of the contract between the 
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parties. In tins connection it is well 
establislied that in construing such a con- 
tract it is legitimate to take into account 
the surrounding circumstances for ascer- 
taining the intention of the parties. As 
was pointed out by this Court in Elar- 
dah Co. Ltd. v. Raymon and Go. (India) 
Private Ltd., 1963-3 SCR 183 = (AIR 
1962 SC 1810} the absence of a specific 
clause prohibiting transfer is not conclu- 
sive one way or the other on the ques- 
tion whether there was an agreement 
between the parties that the contract was 
to be non-transferable. What has to be 
seen is whether it could be held on a 
reasonable interpretation of the contract^ 
aided by such considerations as can legi- 
timately be taken into account that &e 
agreement between the parties was fiiat 
it was not to be transferred. In the pre- 
sent case, it should be noticed that the 
contract cannot be sublet or assigned by 
the seller under condition 10 read with 
para S (b) of the “Conditions of Contract 
contained in Form D. G. S. and D. 68 
governing contracts placed by the Cen- 
tral Purchase Organisation of the Gov- 
ernment of India, 1959 edition”. Para 3^) 
states: 

“(b) Subletting of Contract. — The 
Contractor shall not sublet, transfer or 
assign the contract or any part thereof 
without the Avritten permission of the 
Purchaser. In the event of the Con- 
tractor contravening this condition the 
Purchaser shaR be entitled to place the 
contract elsewhere on the Contractor’s 
account and at his risk and the Contrac- 
tor shall be hable for any loss or da- 
mage which the Purchaser may sustain 
in consequence or arising out of such 
replacing of the contract.” 

So far as the buyer is concerned, the con- 
tract itself shows that the jute bags were 
intended for “packing foodgrains which 
were arriving in bulk” at an Indian port. 
The last paragraph of the letter of ac- 
ceptance dated September 16, 1960 states 
that “the gimnies are very urgently re- 
quired at the destination for paclting im- 
ported foodgrains which are arriving in 
bulk” and “it was therefore of utmost 
importance that shipment of the total 
quantity ordered shall be made in the 
vessels nominated by the purchaser.” 
There is also a specific provision in the 
contract that the “stores shall be inspect- 
ed prior to shipment by the A. T. I, G. S., 
East India, Hastings, Calcutta, or his re- 
pi^entative.” There is also a further 
stipulation that after the goods are ins- 


pected arrangements should be made ti 
ship the stores in accordance with the 
instructions contained in the contract and 
that goods which are not accepted in 
inspection should not be shipped. The 
name of the consignee is given in the 
contract as Asst. Director (Storage), 
Ministry of Food and Agriculture, Tran- 
sit Shed No. 4, Visakhapatnam Port, 
Visakhapatnam and payment is to be 
made according to the procedure speci- 
fied in the contract and tiie cost was de- 
bitable to the Pay and Accounts Officer, 
Ministry of Food and Agriculture, Bom- 
bay or New Delhi as the case may be 
under Head of Account “87 — Capital 
Outlay on the Schemes of Government 
Trading-Schemes for purchases of Food- 
grains A. I. (3) fL) expenditiue in Inddn 
Section IV Spedm Purchases both for 
Civil and Defence requirements — other 
Purchases — - Purchase of gunnies for im- 
ported foodgrains”. In view of all these 
circumstances we are of opinion that it 
was not contemplated by the parties 
that the li^ts tmder the contract should 
be transferred either by the buyers or 
by the sellers. It was pointed out for 
the appellant that normally die Bill of 
Lading partakes of the nature of a 
negotiable instrument and by endorsing 
it the holder of the Bill of Lading can 
transfer the property in the goods to 
■which the BiU of Lading relates and by 
parting ■with it 'the holder parts not only 
■with 'the property in the goods but _aLo 
■with their possession. The proposition 
contended for by Counsel for the appel- 
lant is no doubt correct, but the question 
in this case is not the abstract question 
as to what the purchaser could or might 
have done but what was in fact contem- 
plated by the parties who were entering 
into the contract. For the reasons al- 
ready given, we hold that on a proper 
construction of the terms of the contract 
and ha'ving regard to the surrounding 
circumstances there was an implied 
agreement between the parties that the 
rights and liabilities under the contract 
were not to be transferred and the Bill 
of Lading relating to the contract, was 
also not to be transferred. It foUoAVS 
therefore that the contract in question 
was a non-'transferable specific delivery 
contract wdthin the meaning of S. 2 (f) of 
the Act and the contract was not hit by 
&e notification dated March 29, 1958 
issued by the Central Government under 
S. 15 (1) of the Act 

9. For the reasons expressed we hold 
that the decision of the Calcutta Hi^ 
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Court dated September 18, 1963 is cor- 
rect and this appeal must be dismissed 
with costs, 

TVN/D.V.G, Appeal dismissed. 
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State of Punjab and others. Appellants 
V. Bhai Ardaman Singh and others etc.. 
Respondents. 

Civil Appeals Nos. 1016 to 1050, 1052 
to 1075 and 1077 to 1084 of 1964, D/- 
8-5-1968. 

Tenancy Laws — Pepsu Tenancy and 
Agricultural Lands Act (8 of 1953), S. 43 
— Proceedings under — Nature of >—> 
Proceedings are judicial — Collector re- 
quired to pass orders not on subjective 
satisfaction but on judicial determination 
of facts. 

Proceedings of the Collector under 
S. 43 are judicial in character. The trial 
is summary, but the Collector is bound 
to exercise the jurisdiction vested in Tu'm 
not on a subjective satisfaction but on a 
judicial determination of facts which 
invest him with jxuisdiction to pass an 
order in ejectment. When the condition 
precedent to the exercise of jmisdiction 
does not exist, the Collector cannot clothe 
himself with authority to pass the im- 
pugned orders. In order that the juris- 
diction of the Collector to hold a sum- 
mary enquiry and pass the order com- 
plained of may be attracted, it is further 
necessary to establish that under Cl. (b) 
of S. 43 (1) the person in wrongful or un- 
authorised possession was not entitled to 
the use and occupation of the lands rmder 
the provisions of the Act. 

(Paras 3 and 4) 

Mr. N. S. Bindra, Senior Advocate, 
pVIr. R. N. Sachthey, Advocate with him), 
for Appellants; Mr. M. C. Cha^a, Senior 
Advocate, (Mr. R. V. PiUai, Advocate, 
with him), for Respondents, 

The foUovimg Judgment of the Court 
Was delivered by 

SHAH, J. : Ih this group of appeals 
tte dispute relates to agricultural lands 
s^te m viUage Dialpura-Bhaika, Dis- 
tact Bhatmda in the former State of 
Bepsu and now in the State of Punjab 


^e Imds originally belonged to Bhai 
Smgh. On his death in 1946 the 
lands devolved upon his son Bhai Arda- 
mm Smgh the first respondent in these 
appe^. Alleging that Bhai A^'an Singh 
forcibly deprived them of the lands soiSe 
time m May-June 1943, seventy tenants 
apphed to the CoUector SangLr md 
Bhatmda for m order for restoration of 
possession under S. 43 of the Pepsu Ten- 
mcy md Agricultural Lauds Act 8 of 1953. 
The CoUector granted the applications and 
ordered that possession be restored to 
tte tenants. The orders were confirmed 
in appeal by the Commissioner. The 
Gommissioner was of the view- that the 
order imder S. 43 could be passed by the 
QiUector on his subjective satisfaction 
that a. person was in wrongful or un- 
authorised possession of lands. The 
Fmancid Commissioner confirmed the 
Commssioner on the ground 
toat substmtid justice had beeii done 
by the subordinate revenue authorities 

Sued fon 


2. Bhai Ardaman Sineh then ATpA 
^t petitions in the High Court of Pun- 
jab ch^ei^g the orders passed by the 
Fmancial Commissioner. Tfie petitions 

were heard bv Gosain T rt 
fVio J T J* In the view of 

me le^ed Judge Act 8 of 1953 was a 
complete code in itself and provided for 
a complete machinery for the decision 

He 
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f ^ Tribunals of special 

jurisdiction have been creatPrt 

which should S- 

able them to effectively deal with flic 
only tbose w&oh Siss bSw™ 
ie lanfflord and the tenant, 

between persons 7u° 
tided to possession and persons wronelv 
^possessmg them. It may be that^in 
&e latter case the enquiry contemnlated 
to be made by the CofSfor is only 

the aggrieved party Zy 
be able to have recourse finall^o^e 
civil court but the jurisdiction to make 
raquiry and to order eviction has bSn 
given by the law to the CoUector” 

2-A. In appeals under the Letters 
Patent toe ffigh Court reversed the order 
passed by Gosmn, J. The High Court 

winch c^e mto force on December 13, 

toff “ T ""^^ospective operation and 
mt Gosam, J., was m error in malting an 
order for_ possession of toe landsThS 
dispossession had taken place before the 
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the CoUeclor were viSate? b?Su"e the Sf "1,* *" 

CoUector declined to g,® ,rthe to? ?Se^rith “*”1 

I^ondent opportunity to lead evideiS of the terns of Cl® 

S cSS- “Jfe- tWl — S 
rfab?™ >’" f aEceT^ S t 

o C JO e ^ behalf of the first respondent that S. 43 

43 of the Pepsu Act 8 of ”o application to cases in which a 
IM prowdes: toute relating to tenancy of land arises 

(1) Any person who is in wongful or the landlord and his tenant 

tmauthonsed possession of any land— . 5. It is also not necessary to consider 
(aj the transfer of which either bv the “ “is group of appeals whether the nro- 
act of p^es or by the operation of law ^edings of the Collector were vitiated, 
^ mvahd under the provisions of this because as alleged by the fii^ resnon- 
Act, or dent the collector did nnf nfFnrr? 


Act, or 

(b) to the use and occupation of which 
he^ is not entitled under the pro\'isions of 
tiiis Act may, after summary enquiry, 
be ejected by the Collector who may 
also impose on such person a penalty 
not exceeding five hundred rupees. 

o O O o o* 

Clause (a) has evidently no application. 

It is not the case of any party that there 
was any transfer of the lands which was 
invalid by virtue of the proWsions of the 
Act. The tenants alleged that the first 
r^pondent was in wrongful or unautho- 
rised possession of the lands previously 
occupied by them. But in order that 
tiie jurisdiction of tiie Collector to hold 
a summary enquiry and pass the order 
complained of may be attracted, it was 
furt^r ne^sary' to establish that under 

Cl. (b) _of S. 43 (1) the person in UTong- We are unable to nov«o*“ -It 
possession was not tention. If Se CofiStnr 
entitled to the use and occupation of the diction except in no juris- 

l^ds under the provisions of the Act prescribed by SeSion randitions 

^imsel for the State of Punjab is unable not be subsLbSd ^ 
to mvute our attention to any . provision other authon?^ Sv i? ^ 

^ respondent dis- were before that 

tmdmgs recorded bo,.., ™e 


A uy me nrst : 

dent the coUector did not afford 

evidence on 

beer^o j therb had 

teSLtel '^“Sfiil dispossession of the 

conU^ed State 

itrsS 

those°”aporiti2 havrT°Ssing®'^S® 

orders done substantial Ss£^ 
contended that the tonS 
UTonsffully dennVed of ■ “ ^0®° 

Collector though not strictly wairLted 

by to S”S "■ 

^ Court m exercise of their 

Ive m.W ® Pf certioTari. 

tenb-oT K ftat con- 


, J iixoL resuonaenc cus- 

^titled by virtue of the provisions of 
1 “o ose and occupation of the 

o 'u ' Section 43(1) (b) has, therefore, no 
^plication. The condition precedent to 
toe mvestaent of jurisdiction in the Col- 
absent, the revenue autho- 
*0 order in 

ejectment which they purported to pass. 

4. We must point out that the pro- 
wedinp of toe Collector are judicial in 
^ summ4, but to“ 
^ bound to exercise toe juris- 
satotocti^^ in him not on_a subjective 
ed b-iTf- r. ’ Commissioner assum- 


findings recorded on the 

to to? tenSS of 

Sion of their respe^Se ° 

ties which are vested wi>b " -^othon- 

judicial or quasi-judicial 

toeir power within the limi^ exerase 
jurisdiction and their ^ 
jurisdiction cannot be without 

because another hndv ^^i^ned merely 

If lawful app,3JT““°?‘^’ '*■'* 


GGM/D.V.C. 


Appeals dismissed. 
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Am 1969 SUPREME COURT 15 
(V 56 C 6) 

(From: Punjab)® 

R. S. BACHAWAT AND A, N. 

GROVER, JJ. 

Jm Lai, Appellant v. Delhi Adminis- 
tration, Respondent. 

Appeal No. 38 of 1965, D/- 

Penal Code (1860), Section 84 and 
Chapter IV, General — Apphcability _ 
Conditions essential — Plea of insanity 
— - State of mind before and after com- 
mission of act relevant — Held on evi- 
dence that defence of insanity was not 
made out. 

To establish that tiie acts done are not 
offences tmder Section 84 it must be 
proved clearly that at the time of the 
commission of the act the appellant 
by reason of unsoundness of mind was 
incapable of either knowing that the 
acts were either morally wrong or con- 
frary to law. The question is whether 
the appellant was suffering from such 
mcapamty at the time of the commis- 
sion of the acts. On this question, the 
state of his mind before and after the 
crucial time is relevant. If a person by 
reason of imsoundness of mind is in- 
capable of knowing the nature of the act 
or that he is doing what is either wrong 
or contrary to law he cannot be guilty 
of any criminal intent. Such a person 
lacks the requisite mens rea and is en- 
fatled to an acquittal. The general bur- 
den is on the prosecution to prove be- 
yond reasonable doubt not only the actus 
reus but afto the mens rea. Held on 
reviewmg the evidence that the defence 
ot msamty was not made out. 

Tkr c , (Paras 9 and 12) 

S. N. Prasad, Advocate (Amicus 
Gimae), for Appellant; M/s. H. R 

S^nde“ 

Court 

BACI^WAT, J.: The Additional Ses- 
^OM Judge, Delhi, convicted the appel- 

Pend Code and sentenced him to tmder- 
go imprisonment for life. The Tiido-p 

don 324 of the Indian Pend Code sen- 
tenced him to undergo six months’ xigo- 
mus imprisonment and directed that ^e 

o£ 1963, 

^1 23- 7-1964— Pum. at Delhi-l 
IL/JL/CSTS/eS ~ 
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sentences would run concurrently. 
An apped was filed in the High Court 
of Punjab. 'Di^b High Court dismissed 

appellant has fUed this 
apped after obtaining specid leave. 

• appellant lives at Sat Naeav 

J^ovember 25, 1961 
entered the house of his 
neighbour Somawati and stSd h^ 
^ughter Leela aged 1 % years with a 

one on the back trunk, one on the lisbi 
gluted region two on the right th^ 

The gjury S 

^e back of trunk, proved fatal T 

^ bospitd at 4. p. m. The ap- 
peilant Aen returned to his house aS 

ed noaf ^ -owd“Sl]S^ 

3am a£ * “'J '■“sod an 

we„toufS;&rd3o?Ld^a' 

Parabati rid tiS 

?vSnir uniS“p=3chab1? 

the appellant had a lon^sta^/^°If ^ 

|e 

attack on ParbaH ia not S' 

tt^^^^Court concun-antl/ 4cted ^ 
denceTe^f 

Since 1958 wi'SS 

ployee in the Stores Branch of tfio 
Northern Railway Headqu^ers^ ^ 

1959 he ^ 1958 and 

clerL^^rt? dtercations with other 
cierte m the office. On May 20, 1959 

^ superior officer observed that he was 
prone to lose temper in no time. In his 
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gerous and uSd^^lto^Mt^his^^^ froiTDGr h m^cal observation 

witii any thing that he could Inv^Ljc n December 23. On 

hands on. But atTe toe of L ^eato 

excitement he could distiniruish I^twGGn the appellant was indifferent to his 

right and vvrong AAerM^ igl^ S 

worked at his desk as a nom^ imn Tn m his thoughts muttering to 

March 1960 he again quarrelled with ’an^ meaningless gestures, 

other clerk He ?va? Zfs!^t fed^Ll rfueriSr h 

for medical examination At tln‘o ui repentive answers and un- 

he was suffering from mental illness On leading give detailed account of incidents 
October 12, 1960 he was Slrtod by a he tS dectrerTf^ December 23, 
psychiatrist who found that he exhibited not wbleS^^P 
sMoms of acute schizophrenia and the SpeSL had^ ^ 
showed disorder of thought, emotion and phreto aS?\vac c / of schizo- 

perception of external realities. The ?f thoueS^ emoHn 
psychiatrist said that he was harbouring with rSe. 
certain delusions. The nature of the de- m^er of^talk ^ 

lusions is not..stated. It is not proved he was ^ found to be ag- 


*^''*^**‘' xiwc OLauoui. AL JLIUL prOVeU 

that^ the appellant suffered from any 
particular delusion or hallucination. The 
appellant was put on a drug named 
Largactil and was given convulsive elec- 
tro-therapy treatment. On January 12, 
1961 he was cured of his iUness and 
was advised to join his duties. On re- 
suming his duties the appellant worked 
in the office in the normal manner. 

6. There is some evidence that on 
fte momrng of November 25, 1961 and 
the precetog night, the appellant com- 
plamed that he was unwell and took 
mecm^e. But on the morning of No- 
wmber 25, he went to his office as usual. 
He vras late in attendance and was mark- 
ed ^sent. He applied in writing for 
one day s casual leave stating that he had 
^ urgent piece of work at home. No- 
body noticed any symptoms of mental 
d^order at that time. He left the office 
at about 11.30 A. M. and returned home 
alone. At 1.45 p. m. he stabbed Leela, 
■rarbati and Raghubir with a knife. He 
concealed the loiife and a search for it 
bas proved fruitless. At 2.45 p. m. the 
investigating officer arrived on the spot, 
arrested tbp aTM-.oUo,,<- i . 4 


^es^ye. On September 6, 1962 the 
p ychiatrist reported that the appellant 
as cured and was in a position to un- 
proceedings in court. The com- 
W6? “ade on Januaiy 4, 

3963 “ ^’^brhaiy 

labd. The appellant was sane at the 
toe of the trial. 

8. Hie group of ailments dubbed 

pages 849 to 401. Schizof&enif S a 
general term referring to a group of 
mentd^ disorders marked 1^ a 
'^“tegration, of the persona- 
bty. The most stnking clinical features 
mclude general psychological diSS- 
, impoverilhment, <h£. 
pidabon of thought processes, absence of 

S^r, ^®lusions, hallucinations 

and pecuhanties of conduct. 

Tnnt “ whether the appel- 

lant IS crunmally responsible for the acts 

“il °T 5^°v®rober 25, 1961. Section ^ 
of &e Indian Penal Code says:— 

rJothing is an offence which is done 

norcrtn A.r _ ^ ClUilO 


nested ft! “S “te“ogS' by f. 

W He was dien found normal and by reason of unsountocJ^f ^ doing it, 

late answers. On the same capable of knowing the nahi ^ 

produced before a Magis- or that he is doinf wb of die ac^ 

to ir f'rother was then present but or contrary to lavf” ^ ^ wrong 

toe Magistrate was not informed that he To estabhsb tbo^Tl 
was msane On November 27, he was offencef^de? /one are not, 

^terrogated by m Inspector. It does proved it must be' 


• xxL/vciiiuex 

mterrogated by m Inspector. ' It does 
“Or a^ear that he was then insane. 

brn;b« *0 appeUants 

n/™ - apphcation before the 

„0“““^ttrng magistrate stating that the 
appellant was tosane at the time of the 
“PPedant was later re- 
Af o a.*® judicial custody. On receint 
of another application frorh to bSr 


proved cM^tot at the t 

~runtXt otnSS 

to iL '^oog or contrary 

S 0 * 1 = -Sn£t“f£! 

acts. On tto question, the state of his' 
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mind before and after the crucial tirne 
is relevant. There is evidence of a medi- 
cal character that between October 12, 
1960 and January 12, 1961 he was sulfer- 
ing from Schizophrenia. He was com- 
pletely cured of this disease on Janu- 
ary 12, 1961 when he resumed his nor- 
mal duties. He had another attack of 
this disease in the middle of December 
1961. The attack lasted till September 
1962 when he was found to be normal 
again. But it is to be observed that the 
defence witnesses do not say that even 
during these two periods the appellant 
was incapable of discriminating between 
right and wrong or of know'ing the phy- 
sical nature of the acts done by him. 

10. After the appellant was cured of 
the disease on January 12, 1961 he was 
found to be normal. He had a highly 
strung temperament and was easily ex- 
citable. But there is positive evidence 
that even at the moment of his greatest 
excitement he could distinguish between 
right and wrong. From Januar>' 12, up- 
to November 24, 1961 he attended his 
office and discharged his duties in a nor- 
mal manner. On the morning of Novem- 
ber 25, 1961 his mind was normal. He 
went to and from his office all alone. He 
wrote a sensible application asking for 
casual leave for one day. At 1.4o p, m. he 
stabbed and lolled a child and soon 
■ thereafter he stabbed two o&er persons. 
On his arrest soon after 2.45 p. m. he 
gave normal and intelligent answers to 
the investigating officers. Nothing ab- 
normal in him was noticed till Decem- 
ber 16, 1961. 

11. The thing in favour of the ap- 
pellant is that though he had a motive 
for attacking Baburam, no clear motive 
for attacking the child Leela or Parbati 
is discernible. But there is clear evi- 
dence to show that he knew that his act 
of stabbing and killing was wrong and 
contrary to law. He concealed the wea- 
pon of offence. The knife could not be 
recovered in spite of searches. He bolt- 
ed the front door of his house to pre- 
vent arrest. He then tried to run away 
by the back door. "Wren an attempt was 
made to apprehend him he ran back to 
his house and bolted the door. He then 
tried to disperse the crowd by throwing 
brickbats from the roof. His conduct 
immediately after the occurrence dis- 
plays consciousness of his guilt. He 
knew the physical nature of st^bing. He 
knew that the stabbing would kill and 
maim his victims. On a comprehensive 
review of the entire evidence the two 


courts below concurrently found that the 
defence of insanity under Section 84 was 
not made out. We are unable to say 
that the verdict of the courts below is 
erroneous. 

12. If a person by reason of un- 
soundness of mind is incapable of know- 
ing the nature of the act or that he is 
doing what is either wrong or contrary 
to law he cannot be guilty of any crimi- 
nal intent. Such a person lacks the re- 
quisite mens rea and is entitled to an 
acquittal. But it is not established in 
the present case drat the appellant was 
suffering from this incapacity. The gene- 
ral burden is on the prosecution to prove 
beyond reasonable doubt not only the 
actus reus but also the mens rea. The 
prosecution satisfactorily discharged this 
burden. The appellant was not insarie at 
the time of the killing and stabbing and. 
be knew the consequences of his acts. 
We must hold that he is criminally res- 
ponsible for the acts. 

13. In the result, the appeal is dis- 
missed. 

GGM/D.V.C. Appeal dismissed. 
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(From: Rajasthan)* 

G. K. MITTER AND K. S. HEGDE, JJ. 

Dalpat Singh and another. Appellants 
V. State of Rajasthan, Respondent. 

Criminal Appeal No. 28 of 1965, D/- 
13-2-1968. 

(A) Evidence Act (1872), Ss. 133 and 

114 Ulus, (b) — ^Accomplice, who is — Trial 
of offences under Prevention of Corrup- 
tion Act — Persons giving illegal gratifi- 
cation under coercion and fear of being 
harassed are not accomplices — Their 
evidence is not required to be corroborat- 
ed — (Prevention of Corruption Act 
(1947), Ss. 5 (1) and 5 (2)) — (Penal Code 
(1860), S. 161). (Para 5) 

(B) Evidence Act (1872), Ss. 133 and 
114 lUus. (b) — Trap witnesses — Evi- 
dence — Corroboration — Trial of of- 
fences under Prevention of Corruption 
Act — Though trap witnesses are interest- 
ed witnesses, as a matter of law, their 
evidence cannot be rejected for want of 
corroboration, AIR 1958 SC 500, Reh on. 
(Prevention of Corruption Act (1947), 

*(Cri. Appeal No. 656 of 1963, D/- 

14-12-1964 — Raj.). 
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24 S. C. Niranjanlall v. Union of India (Mitter J.) 


Mr. B. C. Misra, Senior Advocate, (Mr, 
S. S. Shukla, Advocate, with him), for 
Appellants; Dr. V. A. Seyid Muhammad, 
Senior Advocate, (M/s. K. L. Hathi and 
R. N. Sachthey, Advocates with him), 
for Respondent. 

The following Judgment of die Court 
was delivered % 

MITTER, J.: This is an appeal by 
certificate under Article 133 (1) (c) of the 
Constitution of India from a judgment 
and decree of the High Court of Calcutta 
confirming a decree of dismissal of the 
suit of the appellant herein instituted in 
the court of the Subordinate Judge, 8th 
Court at Alipore, District 24 Parganas, 
West Bengal. 

2. Tlie only two points canvassed in 
the appeal to this Court are: (1) whether 
notices under Section 77 of the Indian 
Railways. Act . were properly served on 
the Railway Administration in this case? 
and (2) whether the suit was barred by 
limitation? 


3. The relevant facts are as follows: 
The appellant was entitled to delivery 
of two lots of goods booked at Sealdah, 
Calcutta on June 9, 1945 and September 
24, 1945 respectively. The goods were 
for delivery at Cooch Behar. They were 
to be transported by Bengal and Assam 
Railway owned by the State and having 
its Head Office at the relevant time at 
No. 3 Koilaghat Street, Calcutta. In res- 
pect of the first lot, there was a short 
delivery of 104 umbrellas and a certifi- 
cate of shortage was issued to the plain- 
tiff on July 20, 1945. The appellant 
wrote a letter to the Chief Commercial 
Manager (Claims and Refunds) of the 
Bengd and Assam Railway at No. 3 
Koilaghat Street on August 11, 1945 

claiming the value of the goods short 
delivered i. e. Rs. 1,284 as per bill en- 
closed and the short delivery certificate 
issued to him. On November 12, 1945 
the plaintiff sent a letter to the Gover- 
nor-General in Council representing the 
Bengal and Assam Railway through the 
^cmtary. Government of India, New 
Delhi giving full particulars of the claim 
and stating that the Chief Commercial 
Manager had already been approached 
Payment. This letter was replied to 
* u ^^^retary. Railway Board on 
to the effect that the 
dicnnr 1 had been forwarded for 

nnJ? General Manager, Bengal 

Railway. Introspect of the 
a plaintiff made 

ar claim to the Chief Commercial 


Manager of Rs. 12,742-7-4 as per the 
short delivery certificate of October 10, 
1945. The plaintiff also wrote a letter 
to ‘ the Governor-General in Council on 
February 14, 1946. giving full particulars 
about the two invoices and the railway 
receipts covering the consignments des- 
patched on September 24, 1945 and men- 
tioning further that a claim had been 
preferred on October 24, 1945 enclosing 
the plaintiffs bill. It was stated e.^press- 
ly in this letter that notice to the Chief 
Commercial Manager had been given 
under Section 77 of the Railways Act 
It - does not appear that this particular 
claim of the plaintiff was referred to the 
General Manager, Bengal and Assam 
Railway by the Secretary to the Railway 
Board as in the previous case. * 

4. Failing to get any redress the 

plaintiff served a notice under Section 80 
of the Code of Civil Procedure oii Feb- 
ruary 14, 1946 on the Governor-General 
in Council through the Secretary to the 
Railway Board and on the 14th August 
1946 filed a suit on the Original Side of 
the High Court at Calcutta for recovery 
of the two sums of money for non-deli- 
very of the goods and alternatively for 
damages for wrongful conversion or 
detention of the said goods. It was 
defended by the Governor-General in 
Council and one of the pleas taken was 
that the Court had no jurisdiction to 
entertain the. suit as no part of the cause 
of action for the suit had arisen within , 
the said jurisdiction.. On July 16, 1954, 
the suit was dismissed on the ground 
that the court had no jurisdiction to try 
the same. Thereupon the appellant 
filed a suit out of wliich the pre- 
sent appeal arises on August 5, 1954. In 
the plaint of the second suit, it was 
stated that the earlier suit had been 
filed on the Original Side of the High 
Court on a bona fide mistake on the part 
of the plaintiffs solicitor and prosecuted 
with due diligence by the plaintiff till it 
was dismissed on July 16, 1954. The 

plaintiff prayed for exclusion of the time 
taken between the date of the institution 
of , the earlier suit and the dismissal there- 
of under Section 14 of the Limitation 
Act. A defence similar to that taken in 
the High Court suit was put up by the 
Union of India, the defendant in the 
later suit. 

5. The ^ Subordinate Judge who tried 
the suit dismissed it on various grounds, 
inter alia that the notice served upon 
the Chief Commercial Manager was not 
in terms of the Railways Act and that the 
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first suit had not been pursued bona fide 
and with diligence on the Original Side 
of the Calcutta High Court. 

6. In appeal to the High Court, it 
was argued that (a) no notice xmder Sec- 
tion 77 was necessary in the case of non- 
delivery of goods (b) alternatively, notice 
in terms of the said section had been 
served by the appellant and (c) the plain- 
tiff was entitled to the benefit of S. 14 
of the Limitation Act. The greater part 
of the judgment of the High Court was 
devoted to the first question which was 
answered against the appellant. The 
second contention was summarily turned 
down by the observation that there was 
nothing on the record to show that the 
Chief Commercial Manager had been 
held out as the authority competent to . 
receive notice xmder Section 77 of the 
Act. The question of limitation was not 
decided in view of the - above although 
the learned Judges felt inclined to allow 
the appellant the benefit of Section 14 
of the Limitation Act. 

7. The relevant portion of Section 77 
of the Indian Railways Act (IX of 1890) 
provided that 

"a person shall not be entitled to 

compensation for the loss, destruction or 
deterioration of animals or goods deli- 
vered to be carried unless his 

claim to the refund or compensation has 
been preferred in writing by him or on 
his behalf to the railway administration 
within six months from the date of the 
delivery of the animals or goods for 
carriage by railway.” 

Section 140 of the Act provided that 
“any notice or other document required 
or authorised by the Act to be served 
on a railway administration may be 
served, in the case of a railway adminis- 
tered by Government on the 

Manager by delivering the notice 

or other documents to the Manager. . . . 
of by leaving it at his office or by for- 
warding it by post in a pre-paid letter 

addressed to the Manager at his 

office.” Under Section 3 Cl. (6) of the 
Act, unless there is something repugnant 
in the subject or context “railway admin- 
istration” or “administration” in the case 
of a railway administered by the Gov- 
ernment means “the manager of the 
railway and includes the Government. . 


8. In this case, there can be no dis- 
pute that if notices to the Chief Com- 
f mercial Manager (Claims and Refunds) 
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complied with the terms of Section 77 
of the Act the most serious obstacle to 
the appellant’s success in this appeal 
would be overcome. It therefore be- 
comes necessary to consider the ambit 
and effect of the said section. 

9. The scope of Section 77 has come 
up for consideration by various High 
Courts at different times. It is not 
necessary to refer the same; but we may 
refer to a decision of this Court in Gover- 
nor General in Council v. Musaddi Lai, 
1961-3 SCR 647 at p. 651 = (AIR 1961 
SC 725 (at p. 727). It was there ob- 
serx'ed that: 

“Section 77 of the Railways Act is 
enacted with a view to enable the rail- 
way administration to make enquiries 
and if possible to recover the goods and 
to deliver them to the consignee and to 
prevent stale claims. It imposes a res- 
triction on the enforcement of liability 
declared by Section 72. The liability 
declared by S. 72 is for loss, destruction 
or deterioration. Failure to deliver is 
the consequence of loss or destruction of 
goods; it does not furnish a cause of 
action on which a suit may lie against 
the railway administration, distinct from 
a cause of action for loss or destruction.” 
This aspect of Section 77 was again re- 
ferred to in JetmuU Bhojraj v. Darjeeling 
Himalayan Railway Co. Ltd., 1963-2 SCR 
832 at p. 845 = (AIR 1962 SC 1879 at 
p. 1884). There it was observed that 
the object of serxdce of notice under Sec- 
tion 77 being essentially to enable the 
railway administration to make an en- 
quiry and investigation as to whether 
the loss, destruction etc. was due to the 
consignors laches or to the wilful neglect 
of the railway administration and its ser- 
vants, the notice under Section 77 should 
be liberally construed. To quote the 
words of the judgment of the majority 
Judges: 

“In enacting the section the intention 
of the legislature must have been to 
afford only a protection to the railway 
administration against fraud and not to 
provide a means for depriving the con- 
signors of their legitimate claims for 
compensation for the loss or damage 
caused to their consignments during the 
course of transit on the railways.” 

In the light of Section 3 (6) there would 
be sufficient compliance with section 77 
if tlie notice was served on the Manager 
of the State owned railway. Section 140 
only provides for the manner of service 
of notice. The Bengal and Assam Rail- 
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way administration did not have an 
authority known as the Manager. It had 
a General Manager as also another high 
ranking officer i. e. the Chief Commer- 
cial Manager (Claims and Refunds) 
working in the head office of the com- 
pany at Calcutta, As the said statutory 
provisions do not make it obligatory to 
serve a notice under Section 77 on the 
General Manager of a State-owned Rail- 
way, it is difficult to see why a notice 
served on the Cliief Commercial Mana- 
ger (Claims and Refunds) would not be 
a proper notice under the said section. 
The General Manager is in overall charge 
of many departments of the railway 
administration and is not particularly or 
immediately concerned with dealing with 
claims against the railway administra- 
tion. The Chief Commercial Manager 
(Claims and Refunds) is the authority 
specially engaged in the enquiry into such 
claims and would therefore prima facie 
appear to , be competent to deal with the 
claims by consignors or consignees 
against the railway administration en- 
visaged by Section 77 of the Act. He is 
not a person of such inferior status that 
it can be said that a claim preferred as 
regards non-delivery would not be pro- 
perly investigated or looked into for 
finding out the truth or falsity of the 
claim preferred. Apart from any autho- 
rity it seems to us that a notice on the 
Chief Commercial Manager (Claims and 
Refunds) of a State owned railway admin- 
istration would be in terms of S. 77. 

9a. The question came up for consi- 
deration before a Full Bench of the Patna 
High Court in Governor-General in Coun- 
cil V. Gouri Shankar Mills Ltd,, ILR 
|28 Pat 178 = (AIR 1949 Pat 347). There 
the learned Judges of the Patna High 
Court examined the various authorities 
of the High Courts of Madras, Lahore, 
Bombay, Allahabad and Calcutta. On 
a conspectus of all the authorities refer- 
red to, the answer to the question posed 
before the Full Bench was as follows: 

The requirements of Section 11 read 
\yith Section 140, Railways Act, 1890 are 
satisfied by serving a notice within the 
prescribed time on the Chief Commer- 
cial Manager or any other subordinate 
otticer of a Railway omied by the Gov- 
ernment of India, provided it is establish- 
ed as a fact that the Railway Company 
by its course of business or the tenns of 
llie contract between the parties has held 
out a particular official as competent to 


deal with the claims on receipt of a 
notice to him.” 

There is a current of authority in the 
Calcutta High Court which is in line 
with the above Patna decision. We are 
in complete agreement with the view 
expressed by the Full Bench of the Patna 
High Court. In our opinion, it is only 
in the calse of an authority subordinate 
or inferior in rank to the Chief . Commer- 
cial Manager that proof of competence 
to deal with the claims would be called 
for. The question has now become 
academic in view of the recent amend- 
ment of the Railways Act. 

10. The second point about limitation 
is not of any substance. The appellant 
had filed a suit in the Calcutta High 
Court on its Original side for recovery 
of compensation within time. The des- 
patch of the goods had taken place from 
Sealdah which is on the border of the 
territorial limits of the jurisdiction of the 
Calcutta High Court. It would appear 
from the plaint that the plaintiff was 
under the impression that the head 
office of the Bengal and Assam Railway 
administration being situate within the 
said limits, his suit could properly be in- 
stituted in the High Court. The Sub- 
ordinate Judge was not right in holding 
that the suit had not been proceeded 
with bona fide. The learned Judges of 
the Division Bench of the High Court 
were disposed to give the plaintiff the 
benefit of Section 14 of the Limitation 
Act and nothing has been shown to in- 
duce us to take a different view. 

11. The judgment and decree of tire 
High Court are therefore reversed. The 
appeal is allowed with costs throughout 
and the plaintiff’s suit decreed for the 
amount claimed and interest pendente 
Lite at 6 per cent per annum. 

12. Before parting with the case, we 
however wish to make a remark against 
the conduct of the authorities of the 
railway administration concerned in the 
disposal of claims like the one , in the 
present appeal. There is ’ no suggestion 
anywhere that the, plaintiffs claim was 
not genuine. The railway authorities 
had promptly issued certificates of short- 
age in respect of the consignments. There 
is nothing to show that the Chief Com- 
mercial Manager found any defect in 
the plaintiffs claim. If the claim had 
been settled in good time, the public e.x- 
chequer would have been spared not 
only of its own costs of litigation which 
wiE be considerable but the costs which • 
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will have to be paid to the appellant. It 
does not behove the State to contest a 
good claim on the offchance of success 
on some unsubstantial technical plea. 
TVN/D.V.C. Appeal allowed. 


AIR 1969 SUPREME COURT 27 
(V 56 C 9) 

i (From Punjab)* 

J. C. SPIAH, V. RAMASWAMI AND 
G. K. MITTER, JJ. 

Mst. Lajwanti, Appellant v. Lai Chand 
and: another, Respondents. 

Civil Appeal No. 687 of 1965, D/- 

22-3-1968. 

East Punjab Factories (Control of Dis- 
mantling) Act (20 of 1948), Section 3 — 
Scope and applicability — Provision does 
not bar execution of a decree for evic- 
tion — L. P. A. No. 405 of 1958, D/- 
3-10-1961 (Punj.), Reversed but on a dif- 
ferent ground. 

The East Punjab Factories (Control of 
Dismantling) Act makes no reference to' 
any decree for possession against the 
owner' of a factory. Hence, Section 3 of 
the Act cannot be held to bar execution 
of a decree for eviction. By ordering 
delivery of possession of the premises, the 
executing Court does not make an order 
for dismantling a factory. So far as the 
judgment-debtor, the owner of the fac- 
tory is concerned, it is for him to take 
up the matter with the State Govern- 
ment, which will not in the absence of 
collusion between the owner of the 
factory and the landlord, prosecute the 
former or refuse to accord sanction to 
him for removal of the machinery from 
the premises of which he cannot law- 
fully continue in possession; L. P. A. No. 
405 of 1958, D/- 3-10-1961 (Punj.), Rever- 
sed on a different ground. (Para 9) 

Mr. G. B. Agarwala, Senior Advocate 
(Mr. K. P. Gupta, Advocate, with him), 
for Appellant; Mr. S. N. Anand, Advo- 
cate, for Respondent No. 1. 

The following Judgment of the Gourt 
was dehvered by 

MITTER, J.; This is an appeal by spe- 
cial leave from a judgment and order of 
the Punjab High Gourt in Letters Patent 
Appeal No. 405 of. 1958. 

2. The matter arises out of an ap- 
plication for execution of an order for 

“(LPA No. 405 of 1958, D/- 3-10-1961— 

Punj.) 
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possession passed on a compromise be- 
tween the parties. The Division Bench 
of the Punjab High Court felt itself un- 
able to heliD the decree-holder because 
of an earlier decision in the execution 
proceedings which was held to .constitute 
res judicata against her. The main ques- 
tion for consideration is, whether it was 
right in doing so. 

3. The relevant facts are as follows. 
As far back as April 1950, Harbans Lai, 
the late husband of the appellant before 
us, obtained an order for • eviction from 
tlie Rent Controller against Lai Chand 
and Ram Rattan Dass Jain in respect of 
certain premises which were being used 
as a factory. This decree was upheld in 
appeal and in July 1951 the decree-hold- 
er applied for execution. The court bailiff 
made a report dated the 14th July 1951 
that on his going to give delivery of 
possession resistance was offered by a 
number of persons and being apprehen- 
sive of breach of peace he could not 
effect delivery of possession. The judg- 
ment-debtors appear to have approached 
the Department of Industries and in- 
formed them of the attempt at their evic- 
tion by the decree-holder. The copy of 
a letter from the Extra Assistant Direc- 
tor of Industries to the Chief Inspector 
of Factories dated July 18, 1951 exhibited 
at the instance of the judgment-debtors 
goes to show that the machinery installed 
in the factory could not be removed 
without the prior permission of the Chief 
Inspector of Factories. Obviously the 
judgment-debtors wanted to thwart the 
decree-holder from getting possession 
through court by invoking the aid of the 
East Punjab Factories (Control of Dis- 
mantling) Act XX of 1948, hereinafter 
referred to as the Act. The judgment- 
debtors applied for stay of execution of 
the decree on August 23, 1951. The Sub- 
ordinate Judge issued notices but did not 
grant stay. On appeal the District Judge 
accepted the appeal noting that the Sub- 
ordinate Judge had not given any find- 
ing about the applicability of the Act. 
He had before him the report of the 
bailiff that possession of the premises 
could not be given over as there were 
machinery stored therein. By order 
dated October 11, 1951 he directed the 
Subordinate Judge to decide the objec- 
tions under the Act. 

4. The Subordinate Judge framed a 
number of issues including one which 
read: “whether the judgment-debtors 
could not be dispossessed of the factory 
and machinery could not be dismantled 
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without permission of the Government?" 
Taking evidence of the parties and noting 
the contents of the letter of the Indus- 
tries Department, he observed tliat the 
judgment-debtors had not secured per- 
mission but the decree-holder might follow 
up the matter through court. He stayed 
execution of die decree in so far as it 
involved the dismantling or removal of 
the machinery but allowed the same for 
securing possession of the part of die 
premises where no machinery was stored. 
This was on 7th February, 1953. 

5. Both parties filed appeals from this 
order which were dismissed. The appel- 
late court was of the view that machi- 
nery and spare parts were lying prac- 
tically in all die rooms of die building 
and the locking and sealing of the fac- 
tory would result in its closure which 
would go against the provisions of die 
above-mentioned Act. The decree-hold- 
er was therefore directed to pursue the 
matter with the State Government. Inci- 
dentally the court noted that the decree- 
holder had not challenged the proposition 
that the court could not order delivery of 
possession without the requisite sanction 
for the dismantling of the factory. This 
order dated 22nd April 1953 was not 
challenged by any appeal to the High 
Court. It appears that the court con- 
signed the execution proceedings to the 
record room on July 25, 1953. 


6. On August 18, 1953 the decree- 
holder applied for execution proceedings 
being re-started. On November 7, 1953 
the executing court observed that a re- 
ply from the State Government had been 
received to the effect that permission 
for demolition of the factory could not 
be given. The execution file was there- 
fore ordered to be consigned to the re- 
cord room once more. From this order, 
an appeal was preferred by the decree- 
holder. The Additional District Judge 
held that in view of the imperative pro- 
visions of section 3 of the Act the decree- 
holder could not be granted possession 
in execution of the decree and dismissed 
by order dated January 8, 
iyo4. On further appeal, a learned 
judge of tlm High Court by order dated 
July 13, 1955^ obsen'ed that in the execu- 
lon proceedings no evidence had been 
a duced on the points arising under 

Act XX of 1948. He therefore 
said as follows- 


., P” ^ present record it is not pos- 
sible for me to decide whether the exe- 
cution of the decree would defeat the 


provisions of section 3 of the Punjab Act 
XX of 1948. That being tlie position of 
matters, I set aside the order passed by 
the Subordinate Gourts and direct the 
Court of execution to give fresh decision 
on the points that arise under Section 3 
of Punjab Act XX of 1948. 

In proceedings pursuant to this order 
parties will be given opportunity to exa- 
mine (sic) (witnesses?) bearing on the 
points tliat arise under Section 3 of 
Punjab Act XX of 1948.” 

7. On remand the Subordinate Judge 
by order dated 30th December, 1955 
held that the Act was not intended to 
cover involuntary dismantling in execu- 
tion of orders of competent courts: further 
the Rent Restriction Act, 1949 passed 
after Act XX of 1948 did not take any 
notice of the prohibition contained in 
the said Act. In the result he found 
that the respondent was liable to be 
ejected in execution of the decree for 
eviction but as the application had be- 
come over a year old it would be struck 
off the file and the decree-holder be at 
liberty to take out execution of the 
decree by a fresh application. 

8. The judgment-debtors went up in 
appeal to tlie court of the District Judge. 
The District Judge by order dated De- 
cember 31, 1956 held that tlie Act did 
not apply to involuntary dismantling of 
factories and that the issue raised by the 
Subordinate Judge in this connection did 
not arise but in fact it had been decid- 
ed against the landlord by the High 
Court in Revision. According to him, 
the order of the High Court went to 
show that S. 3 of Act XX of 1948 cover- 
ed delivery of possession even in execu- 
tion of tlie order of the Rent Controller 
for otherwise the revision application 
would have been accepted by him 
straightway. In the result he dismiss- 
ed the execution petition. 

9. The appellant went up in Second 
Appeal to the High Court at Chandigarh. 
A single Judge of that Court dismissed 
the appeal. The decree-holder filed a 
Letters Patent Appeal. Although of the 
view that delivery of possession was not 
barred in execution of the decree by Act 
XX of 1948, the Division Bench conclud- 
ed that so far as the parties before it 
were concerned, tlie matter had become 
res judicata in consequence of the deci- 
sions of the executing court and the 
first appellate court on the first execu- 
tion application and the decision of a 
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single Judge in revision on the previous 
occasion in tire second execution applica- 
tion. 

S. 3, sub-s. (1) of East Punjab Act XX 
of 1948 provides as follows: 

“No person shall, witliout the written 
permission of the State Government or 
of an officer authorised in this behalf by 
the State Government, dismantle any 
factory or remove from a factory any 
spare parts kept for maintaining the 
machinery of the factory in order.” 

The Act which contains only eight sec- 
tions makes no reference to any decree 
for possession against the owner of a fac- 
tory. By ordering delivery of possession 
of the premises, the executing court does 
not make an order for dismantling a fac- 
tory and a bailiff charged with execution 
of a warrant for possession does not in- 
fringe the above provision of law by 
rendering possession of the property to 
the decree-holder. So far as the judg- 
ment-debtor, the owner of the factory, is 
concerned, it would be his look-out to 
take the matter up with the State Gov- 
ernment, if necessary, and we have no 
doubt that in a case like this where there 
Ls no collusion bebveen the decree-holder 
and the judgment-debtors the State Gov- 
ernment would not prosecute the judg- 
ment-debtors or refuse to accord sanc- 
tion to the judgment-debtors for removal 
of the machinery from the premises of 
which they could not lawfully continue 
in possession. 

10. It appears that the Subordinate 
Judge, the District Judge and the Judges 
of the Punjab High Court were aU of the 
view that the Act did not bar the delivery 
of possession in execution of a decree. 

11. In our opinion there was no final 
order about the inexecutabihty of the 
decree on the first application for execu- 
tion which was consigned to the record 
room by order dated July 25, 1953. 
Further, the judgment of the learned 
single Judge of the Punjab High Court 
dated July 13, 1955 did not decide the 
question as to whether the decree for 
possession would be inexecutable in view 
of Act XX of 1948. He stated expressly 
that it was not possible for him to decide 
whether the execution of the decree 
would defeat the provisions of S. 3 of 
l^unjab Act XX of 1948 and being im- 
able to come to a decision on the re- 
cord he remanded the matter to the 

execution. He found himself 
unable to interpret the section on the 
evidence before him. The proceedings 
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subsequent to the remand order cul- 
minated in the order of the Division 
Bench from which the present append 
arises. The order dated July 13, 1955 
was not a final order which put a seal 
on the proceedings. ^ 

12. The course of litigation subse- 
quent to the order for eviction in 1950 
is truly amazing. For 17 years the de- 
cree-holder has been tmable to reap the 
fruits of the decree although practically 
all the courts felt that tire Act of 1948 
could not be called in aid by the judg- 
ment-debtors .to resist execution by deh- 
livery of possession. We cannot but con- 
demn in very strong terms the attitude 
of the judgment-debtors who, to say the 
least, are persons who have little regard 
for sanctity of their own solemn pro- 
mise made before a court of law. On 
June 29, 1950 in Miscellaneous Givil Ap- 
peal No. 39 of 1950 they stated on oath 
that they had reached an agreement with 
the lan^ord that they would “remain 
on the premises only up till 31st Mareh 
1951 when they would of their own ac- 
cord vacate the premises” and on their 
failure to do so the landlord would be 
entitled to take out execuHon against 
them. Even Ijefore the time to vacate 
the premises came one of the judgment- 
debtors filed a suit for a perpetum in- 
junction to restrain the decree-holder 
from obtaining possession in terms of the 
consent order of 29th Jime 1950. The 
suit was dismissed on July 11, 1951. 
The judgment-debtors also lost the ap- 
peal filed against that dismissal. At 
every step and turn for nearly two de- 
cades they have successfully resisted 
deh'very of possession by raising an 
illusory plea. 

13. Learned counsel for the re.spon- 
dents argued that even now his clients 
can urge the plea that the decree was 
not executable because of the provisions 
of Act XX of 1948. According to him, 
the agreement was in contravention of 
statute and the respondents could not be 
estopped from pleading or proving facts 
which vv'ould render the agreement void. 
His case was that Act XX of 1948 being 
in force on June 29, 1950 any agreement 
arrived at behv'^een the parties in con- 
travention of its provisions would not be 
binding on the parh'es. No exception 
can be taken to the broad proposition of 
law but no question of estoppel ever 
arose in this case because Act XX of 
1948 did not operate as a bar to the de- 
livery of possession of premises in execu- 
tion of a decree. 
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14. In the result, the appeal is allow- 
ed with costs throughout from the 18th 
August 1953 irrespective of any order 
in that behalf made at any time there- 
after. It is unfortunate that the decree- 
holder has been kept out of possession 
so long: but she is partly responsible for 
it herself. If she had preferred an ap- 
peal from the order of the District 
Judge passed on 22nd April, 1953 to the 
High Court, probably her troubles would 
have ended long ago. 

TVN/D.V.C. Appeal allowed. 
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(From: Allahabad)* 

S. M. SIKRI AND R. S. BACHAWAT, JJ. 

Jang Bahadur Singh, Appellant v. Baij 
Nath Tiwari, Respondent. 

Criminal Appeal No. 187 of 1965, D/- 
26-4-1968. 

Contempt of Courts Act (1952), S. 1 — 
Interference with due course of justice 
in pending proceedings — Domestic in- 
quiry into misconduct of employee dur- 
ing pendency of parallel inquiry before 
Court in the absence of stay order — No 
contempt — Criminal Misc. Contempt 
Case No. 7 of 1965, D/- 8-8-1965 (Allaha- 
bad), Reversed — (Intermediate Educa- 
tion Act (U. P. Act n of 1921), S. 16-G 
and Regulations 31 to 45) — (Constitu- 
tion of India, Art. 311 — Misconduct by 
employee — Parallel inquiries by do- 
mestic tribunal and court.) 

An enquiry by a domestic tribunal, in 
good faith in exercise of powers statu- 
torily vested in it, (in this case, under 
the U. P. Intermediate Education Act 
(2 of 1921) and the Regulations framed 
thereunder), into the charges of miscon- 
duct against an employee does not amount 
to contempt of court merely because an 
inquiry into the same charges is pending 
before a civil or a criminal court. The 
initiation and continuation of disciplinary 
proceedings in good faitli do not obstruct 
or interfere with the course of justice in 
the pending court proceeding. The em- 
ployee is free to move the court for an 
order restraining the continuance of the 
disciplinar>' proceedings. If he obtains 
a stay order, a wilful violation of tliat 
order would of course amount to con- 
tempt of court. In the absence of a 

°(Cri. Misc. Contempt Case No. 7 of 

1965, D/- 3-8-1965 — All.). 
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stay order the disciplinary authority is 
free to exercise its lawful powers. AIR 
1968 SC 1050 and (1900) 2 QB 36 and 
1951 AC. 482, 488 and AIR 1962 Madh 
Pra 72; AIR 1961 SC 633 and AIR 1960 
SC 806 and AIR 1965 SC 155, Rel. on. 
AIR 1955 Andh 156, Dist.; Broad 
observation of Narayan J. in AIR 1949 
Pat 222 (FB), to the contrary Disap- 
proved. Cri. Misc. Contempt Case No. 7 
of 1965, D/- 3-8-1965 (All), Reversed. 

(Paras 3, 4,. 7 to 9) 
Cases Refen-ed: Clu'onological Paras 


(1968) AIR 1968 SC 1050 (V 55) = 

1968 Cri LJ 1234 = Civil Ap- 
peal No. 1597 of 1967, D/- 8-3-68, 
Tukaram Gaokar v. S. N. Shukla 4 
(1965) AIR 1965 SC 155 (V 52) = 
(1964) 7 SCR 555, Tata Oil Mills 
Co. Ltd. V. The Workmen 6 

(1962) AIR 1962 Madh Pra 72 • 

(V 49) = 1962 (1) Cri LJ 342, 

In re, Mehra 5 

(1961) AIR 1961 SC 633 (V 48) = 

(1961) 3 SCR 460, Saibal Kumar . 
Gupta V. B. K. Sen 5 

(1960) AIR 1960 SC 806 (V 47) = 

(1960) 3 SCR 227, Delhi Cloth, 
and General Mills Ltd. v. Kushal 
Bhan -6 

(1955) AIR 1955 Andhra 156 
(V 42) = 1955 Cri LJ 1028, Jones 
Shield V. Ramesam - 7 

(1951) 1951 AC 482 = 95 S. J. 

333, A. R. Perera v. The King 4 

(1949) AIR 1949 Pat 222 (V 36) = 

50 Cri LJ 474 (FB), The King v. 
Parmanand 7 

(1900) 2 QB 36 = 69 LJ QB 502, 

Reg. V. Gray 4 


M/s. U. P. Singh and D. N. Mishra, 
Advocates, for Appellant; M/s. Sobhag- 
mal Jain, S. P. Singh and J. P. Goyal 
Advocates, for Respondent. 

Tire foIlowing_ Judgment of the Court 
was delivered by 

BACHAWAT, J. : The appellant is the 
manager of Hiralal Memorial Intermedi- 
ate College, Bhaurauli, in the District of 
Azamgarh. The respondent was the 
principal of the College. On Decem- 
ber 14, 1963 the respondent drew from 
the Boys’ Fund of the college two sums 
of Rs. 189 for payment of scholarship to 
the two Harijan students for the period 
from May to November 1963. On with- 
drawal of the monies he sent to the 
Harijan Tatlia Samaj Kalyan Adhi- 
kari a form called Form No. 14 con- 
taining a receipt of the scholarship 
signed by the two students and 
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countersigned by himself. The Adhi- 
kari wrote to the appellant informing 
him of the complaint made by the 
students that in spite of the submission 
of Form No. 14 they had not received 
the scholarship. . On March 24, 1964 the 
District Inspector of Schools visited the 
College and on finding that the scholar- 
ships had not been paid called for an 
explanation for non-payment. On April 
10, 1964 the appellant, forwarded the 
Inspector’s letter of March 24 to the res- 
pondent and asked him to give an ex- 
planation. The respondent sent a reply 
stating that payments were made to the 
students on March 31, 1964 and that the 
delay in payment was due to the absence 
of the students from the College and the 
fact that the register on which receipts 
had to be obtained were with the Ins- 
pector from December 8, 1963 to March 
10, 1964. A meeting of the managing 
committee was called, on April 14, 1964 
to consider the Inspector’s letter and the 
respondent’s explanation. According to 
the appellant, on April 19, 1964 . the 
managing committee met and resolved 
to take disciplinary action against the 
respondent. On April 21, 1964 the ap- 
pellant passed an order suspending the 
respondent pending the inquiry. The 
order stated that it was passed in exer- 
cise of the power vested in the appel- 
lant by the rules and the resolution of 
the managing committee dated April 19, 
1964. A copy of the resolution was at- 
tached. On April 24, 1964 the respon- 
dent filed a writ petition in the High 
Court of Allahabad praying for appro- 
priate writs quashing the order of sus- 
pension. He alleged that the appellant 
had no authority to pass the order and 
that the order was made in bad faith. 
On the same date the respondent ob- 
tained an ex parte order from the High 
Court staying the operation of the sus- 
pension order. On July 22, 1964 after 
hearing both the parties the High Court 
vacated the stay order. On December 
25, 1964 the appellant served a charge 
sheet on the respondent. Charge No. (IV) 
was as follows: — 

“The scholarship amounts of Rs. 216/ 
25 and Rs. 216/25 of Sri Karam Deo Ram 
and Sri Jai Raj Ram, students of Class XII 
for the months of May 1963 to Novem- 
ber 1963 were withdrawn by you on 
14th December, 1963 but the same have 
neither been disbursed to the students 
concerned nor refunded to the Treasury. 
Thus you are guilty for misappropriation 
of the aforesaid amount. Evidence which 


is proposed to be considered in support 
of the charge: 

1. Letter of D. J. O. dated 24th March, 
1964. 

2. Letter of H. W. O. dated 31st March, 
1964. 

3. Statement of students. 

Thus it is evidently clear that you 
being entrusted with the aforesaid money 
have dishonestly misappropriated the 
amount for your own use and the poor 
students have been put to loss by your 
misconduct. As such you have commit- 
ted criminal breach of trust dishonestly 
punishable under Section 406 I. P. C.” 
Tire respondent was required to submit 
his explanation by January 24, 1965. 
Instead of submitting his explanation the 
respondent filed a petition in the High 
Court asking for committal of the appel- 
lant for contempt of court. His conten- 
tion was that the aforesaid charge was 
the subject-matter of inquiry in the pend- 
ing writ petition, and that as the res- 
pondent had launched a parallel inquiry 
in the matter he had committed contempt 
of court. The High Court accepted the 
contention and held that the respondent 
was guilty of contempt of court and 
directed him to pay a fine of Rs. 500 and 
costs. The respondent has filed this ap- 
peal after obtaining special leave from 
•this Court. 

2. The conditions of service of the 
teachers in the College are governed by 
Section 16-G of the Intermediate Educa- 
tion Act, 1921 (U. P. Act II of 1921) and 
the Regulations framed thereunder. Re- 
gulations 31 to 45 provide for punish- 
ment, inquiry and suspension. The 
Committee of Management is the punish- 
ing authority. The punishments of dis- 
missal, removal, discharge and reduction 
in rank and diminution in emoluments 
require prior approval of the Inspector. 
If it is decided to take disciplinary action 
against an employee, the inquiry is made 
by an authority appointed by the com- 
mittee. The ground on which it is pro- 
posed to take action is reduced in the 
form of definite charges. The charges 
are communicated to the employee, who 
is required to submit a written statement 
of his defence. If the employee or the 
inquiring authority so desires, an oral in- 
quiry takes place. The inquiring autho- 
rity then makes a report. On receipt of 
the report the punishing authority takes 
its decision on the case. On receipt of 
the decision of the committee the Ins- 
pector gives his decision. The Commit- 
tee then implements the dedsJon of the 
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Inspector. The Regulations indicate de- 
finite time limits for the communication 
of the charge, submission of the written 
statement of defence, completion of the 
inquiry, the making of the report by the 
inquiring authority, tlie taking of deci- 
sions by the punishing authority and the 
Inspector and the implementation of the 
decision. Pending the inquiry and final 
orders, the employee may be suspended 
by the committee. The power of sus- 
pension may be exercised by the manager 
if it is delegated to him under the rules 
of the institution. The employee under 
suspension is paid a subsistence allow- 
ance of an amount equal to half liis pay. 

3. The issue in the disciplinary pro- 
iceedings is whether the employee is 
Wilty of the charges on which it is pro- 
posed to take action against him. The 
same issue may arise for decision in a 
civil or criminal proceeding pending in 
a court. But the pendency of the court 
proceeding does not bar the taking of 
disciplinary action. The power of tak- 
ing such action is vested in the discipli- 
nary authority. The civil or criminal court 
has no such power. The initiation and con- 
tinuation of disciplinary proceedings in 
good faith is not calculated to obstruct 
or interfere with the course of justice in 
the pending court proceeding. The em- 
ployee is free to move the court for an- 
order restraining the continuance of the 
disciplinary proceedings. If he obtains 
a stay order, a wilful violation of the 
order would of course amount to con- 
tempt of court. In the absence of a stay 
order the disciplinary authority is free 
to exercise its lawful powers. 

4. An authority holding an inquiry in 
good faith in exercise of the powers vest- 
ed in it by statutory regulations is not 
guilty of contempt of court, merely because 
a parallel inquiry is imminent or pending 
before a court. In Tukaram Gaokar v. 
S. N. Shukla, Civil Appeal No. 1597 of 
1967, D/- 8-3-1968 = (AIR 1968 SC 
1050) this Court held that the initiation 
and_ continuance of proceedings for im- 
position of penalty on the appellant for 
hi^s alleged complicity in the smuggling 
m gold under Section 112 (b) of the 
Customs Act, 1962 did not amount to a 
contempt of court though his trial in a 
criminal court for offences under Sec- 
tion ^5 (b) of that Act and other simi- 
lar offences was imminent and identical 
issues would arise in the proceedings be- 
tore the customs authorities and in the 
mal before the criminal court. This 
Court observed: — 
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“To constitute contempt of court, there 
must be involved some ‘act done or writ- 
ing published calculated to bring a court 
or a judge of tire court into contempt or 
to lower his authority’ or ‘something cal- 
culated to obstruct or interfere with the 
due course of justice or the lawful pro- 
cess of the court’. Reg v. Gray, 1900-2 
QB 36; A. R. Perers v. The King, 1951 
AC 482 at p. 488. The customs officers 
did nothing of this kind. They are act- 
ing bona fide and discharging their 
statutory duties under Ss. Ill and 112. 
The power of adjudicating penalty and 
confiscation under those sections is vest- 
ed in them alone. The criminal court 
cannot make tliis adjudication. The 
issue of the show cause notice and pro- 
ceedings thereunder are authorised by 
the Act and are not calculated to obstruct 
the course of justice in any Court. We 
see no justification for holding that the 
proceedings amount to contempt of 
court.” 

5. In Re Shri Mehra, AIR 1962 Madh 
Pra 72 the High Court of Madhya Pra- 
desh held that the bona fide holding of a 
departmental inquiry on a charge of 
misappropriation against a government 
servant did not amount to contempt of 
court merely because a criminal prosecu- 
tion on the same charge was pending 
against him. A fortiori the inquiry can- 
not amount to contempt of court if it is 
not a parallel investigation on a matter 
pending before a court, see Saibal 
Kumar Gupta v. B. K. Sen, 1961-3 SCR 
460 = (AIR 1961 SC 633). 

6. In Delhi Cloth and General Mills 
Ltd. V. Kushal Bhan, 1960-3 SCR 227 = 
(AIR 1960 SC 806) and Tata Oil Mills 
Co. Ltd. V. The Workmen, AIR 1965 SC 
155 the Court held that a domestic in- 
quiry by die employer into the charges 
against a workman was not vitiated be- 
cause it was held during the pendency 
of a criminal trial into the same or simi- 
lar charges. It may be desirable to stay 
the domestic inquiry pending the final 
disposal of the criminal case but the in- 
quiry could not be characterised as mala 
fide merely because it was held during 
the pendency of the criminal proceed- 
ings. 

7. In The King v. Parmanand, AIR 
1949 Pat 222 (FB) a Full Bench of the 
Patna High Court held that the giving 
or withholding of consent to the with- 
drawal of the prosecution under Sec- 
tion 494 of the Code of Criminal Proce- 
dure was a judicial act and it was im- 
proper for the court to permit withdrawal 
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of the prosecution on orders of the Gov- 
ernment without making any attempt to 
exercise its discretion, that the power to 
grant adjournments of pending proceed- 
ings under. S. 344 of the Code and the 
power to call for records in a pending 
or completed case imder Sections 423, 
435 of die Code and the general rules 
and circular orders were vested in the 
court and not in executive officers. Those 
questions do not arise for decision in 
this case. Narayan, J. in a separate 
judgment observed that in an inquiry 
with regard to a matter which is sub 
judice was bound to interfere with the 
even and ordinary course of justice and 
a parallel inquiry of tiiis kind would 
amount to opening tlie door for contempt. 
In that case the executive officers' were 
issuing orders to the criminal court call- 
ing for its records and asking it to ad- 
journ the proceedings and to consent to 
the withdrawal of the prosecution and 
oh those facts it might be possible to 
hold that the officers were guilty of con- 
tempt. But we cannot agree witli the 
broad observation that a parallel inquiry 
on a matter pending before a court 
necessarily amounts to a contempt of 
court. We think that an inquiry by a 
domestic tribunal in good faith into the 
charges against an employee does not 
amount, to contempt of court merely be- 
cause an inquiry into the same charges 
is pending before a civil or criminal 
court. In D. Jones Shield v. Ramesam, 
AIR 1955 AncUira 156 the Andhra Pra- 
desh High Court agreed with the ob- 
servations of Narayan, J. but the decision 
is distinguishable because the court 
found that the inquiry by the Collector 
into the charges against a sub-magistrate 
was not a parallel inquiry and did not 
amount to contempt of court. 

8. After the High Court vacated the 
stay order the appellant bona fide be- 
lieved that the disciplinary proceedings 
could be continued. The service of the 
charge sheet on the respondent was made 
in good faith and was not intended or 
calculated to interfere with the court 
proceedings. We are inclined to think 
tliat the respondent instituted the con- 
tempt proceeding with ulterior motives. 
He was under suspension and was draw- 
ing half pay for doing nothing. His in- 
tention was to delay the inquiry into the 
charges against him. Having failed to 
obtain the stay order he launched the 
contempt proceeding so that the inquiry 
might be indefinitely held up. In view 
1969 S. C./3 I G— 3 
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of the order under appeal he has suc- 
cessfully delayed tlie inquiry so far. 

9, In the result, we allow the appeal, 
set aside the judgment and order of the 
High Court dated August 3, 1965 and 
dismiss the petition filed imder the Con- 
tempt of Courts Act. 

TVN/D.V.C. Appeal allowed. 


AIR 1969 SUPREME COURT 33 
(V 56 C 11) 

(From (1) Punjab: AIR 1964 Punj 246; 

(2) Punjab® and (3) Punjab®®) 

[. C. SHAH AND V. RAMASWAMI, JJ. 

Civil Appeal No. 937 of 1965 

Chief Settlement Commissioner, Pun- 
jab and others, Appellants v. Om Par- 
kash and others. Respondents. 

Civil Appeal No. 938 of 1965 

Chief Settlement Commissioner, Punr 
jab and others. Appellants v, Ajit Singh 
Kalha, Respondent. 

Civil Appeal No. 1195 of 19^ 

Union of India and others, AppeUants 
V. Partap Singh and others, Respondents. 

Civil Appeals Nos. 937, 938 of 1965, 
and 1195 of 1967, D/- 5-4-1968. 

(A) East Punjab Refugees (Registra- 

tion of Land Claims) Act (12 of 1948), 
Section 2 (e) and (d) — Displaced per- 
son and ‘Refugee’ — • Person who has 
died before the disturbance took place 
and has never migrated to India, is not 
either a displaced person or a refugee 
No allotment can be made in his favour 
even though his name appears in reve- 
nue records — Para 17 of Tarlok Singh’s 
Land Resettlement Manual is no statu- 
tory authority. (Para 4) 

(B) Constitution of India, Articles 13 
and 14 — Executive instructions — Sta- 
tutory provisions must prevail over exe- 
cutive instructions. 

The notion of inherent or autonomous 
law-making power in the executive admin- 
istration is a notion that must be em- 
phatically rejected. With all its defects; 
delays and inconveniences men have dis- 
covered no technique for long preserving 
free government except that the Execu- 
tive be under the law, and that the law 

“(Civil Writ No. 526 of 1963, D/- 13-9- 

1963 — Punj.) 

®®(L. P. A. No. 136 of 1964, D/- 6-8- 

1964 — Punj.) 

IL/JL/B969/68 ' 
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be • made by parliamentary deliberations. 
In our, constitutional system, the central 
and most characteristic feature is the 
concept of the rule of law which means, 
in the present context the authority of 
the law courts to test all administrative 
action by the standard of legality. The 
administrative or executive action that 
does not meet the standard will be set 
aside if the aggrieved person brings the 
appropriate action in the competent court. 
The rule of law rejects the conception 
of the Dual State in which governmental 
action is placed in a privileged position 
of immunity from control by law. Such 
a .notion is foreign to our basic consti- 
tutional concept. (1952) 343 U. S. 579, 
Rel. on. (Para 6) 

Cases CVito'Cir)\ogica\ 

(1952) 343 US 579 = 96 Law Ed 
1153, Youngstown Sheet and Tube 
Co. V. Sawyer 6 

In .G. A. No. 937 of 1965; 

Mr. D. R. Prem, Senior Advocate 
M/s. R. N. Sachthey and S. P. Nayar, 
Advocates with him), for Appellants. 

In G. As. Nos. 938 of 1965 and 1195 of 
1967: 

M/s. R. N. Sachthey and S. P. Nayar, 
Advocates, for Appellants. 

In C. A. No. 937 of 1965: 

■ Mr. S. V. Gupte, Senior Advocate, 
(M/s. Bhawani Lai and B. P. Jha, Advo- 
cates with him), for Respondents (Nos. 
1 to 3). 

In G. A. No. 938 of 1965: 

Mr. R. V. Pillai, Advocate, for Respon- 
dent. 

In C.‘A. No. 1195 of 1967: 

M/s. H. L. Mittal and Naunit Lai, 
Advocates, for Respondents. 

Civil Appeal No. 937 of 1965 
The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: This appeal is 
brought, by certificate, from the judg- 
ment of the Punjab High Court dated 
September 13, 1963 in Civil Writ No. 
841 of 1962. 

2. Nanak Chand owned agricultural 
lands" In Bahawalpur State now forming 
part of West Pakistan., He also owned 
^me property at Kot Kapura, Tehsil 
Faridkot, District Bhatinda now located 
in India. Nanak Chand had in normal 
ccmrse of business come to BhaUnda 
he died in June, 1947 leaving be- 
sons, Om Parkash, Sat Narain 
and Ram Parshotam who are the res- 
pondents in this appeal. As a result of 
the partition of India the land originally 
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owned by Nanak Chand and after his 
death by his sons in Baliawalpur State had 
to be abandoned. After the partition of 
India the three respondents migrated to 
India and filed separate claims in ac- 
cordance with law and obtained allot- 
ment of certain area in village Kol 
Kapura, District Bhatinda in lieu of the 
land abandoned by them in Pakistan. 
The Revenue Authorities allotted an area 
measuring 206 . 8 y 2 standard acres in vil- 
lage Kot Kapura, District Bhatinda. After 
the allotment was made one Rur Singh 
filed a complaint before the Managing 
Officer that these respondents had re- 
ceived double allotments in village Kot 
Kapura. The complaint :was examined 
by Shri Shankar Das Katyal, Managing 
Officer who held that Shrl Rur Singh 
failed to substantiate the; allegation of 
double allotment. But the Managing 
Officer came to the conclusion that 
Nanak Chand although he had died 
long before the partition of the country 
must be treated as a displaced land 
holder for the purpose of allotment of 
land. The reason given was that his, 
name continued to be shown in the Jama- 
bandi as the owner of the abandoned 
land in Pakistan. In consequence of this 
finding a large portion of the land al- 
lotted to the three respondents was can- 
celled by the Managing Officer by his 
order dated September 18, 1961. The 
three respondents preferred an appeal 
before the Assistant Settlement Commis-, 
sioner and a revision petition before the 
Chief Settlement Commissioner, Pun- 
jab but the appeal and revision 
petition were both dismissed. In 
dismissing the revision petition the 
Chief Settlement Commissioner, relied 
upon paragraph 17 of Tarlok Singh’s 
Land Resettlement Manual, 1952 Edition, 
page 180 which was to the following 
effect: 

‘’Even where a displaced land holder 
in whose name the land stands in the re- 
cords received from West Punjab has 
died, the allotment is made in the name 
of the deceased. In the fard taqsim,' 
therefore, the entry will be in the name 
of the deceased land holder. Possession 
is ordinarily given to the heirs but there 
must be regular mutation proceedings 
before the entry in column 3 of the fard 
taqsim is altered in favour of the heirs.” ■ 
It was held by the Chief Settlement i 
Commissioner that this paragraph related , 
to all persons who continued to be . 
shown as owners in the revenue records ■ 
irrespective of the fact whether they had 
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died before or after migration. In other 
words, the Chief Settlement Commis- 
sioner took the view that the land could 
only be allotted in the name of Nanak 
Chand even assuming that he had died 
in June 1947. Against the order of the 
Chief Settlement Commissioner the res- 
pondents filed a Writ Petition (Civil Writ 
No. 841 of 1961) before the. Punjab High 
Court. The Writ Petition was allowed 
by the High Court by its order dated 
September ,13, 1963 and the orders of 
the Chief Settlement Commissioner dated 
June 8, 1962, of the. Assistant Settlement 
Commissioner dated . December. 26, 1961. 
and of the Managing Officer dated Sep 
tember 18, 1961 were all quashed by 
the grant of a writ in the nature of cer 
tiorari. ; • 

- 3. It is necessary at this stage to set 
out the provisions of the relevant statu- 
ses. Section - 2 (b) of the East Punjal 
Evacuees’. (Administration of Property) 
Act, 1947 (East Punjab Act No. XIV of 
1947) defines ah “evacuee” as meaning 
“a person ordinarily resident in or own- 
ing property or carrying on business 
within the territories comprised in the 
Province of East Punjab, who on account 
of civil disturbances, or the fear of such 
disturbances, or the partition of the 
country: (i) leaves, or has since the first 
day of March, 1947, left the said terri- 
tories for a place outside India, or (ii) 
cannot personally occupy or supervise 
his property or business.” Section 4 of 
that Act provided that “All evacuee pro- 
perty situated within the Province shall 
vest in the Custodian for the purposes 
of this Act and shall continue to be so 
vested until the Provincial Government 
by notification otherwise directs.” In pur- 
suance of the powers conferred by the 
niles made by the State Government 
under Clauses (f) and (ff) of S. 22 (2) 
of the East Punjab Evacuees’ (Adminis- 
tration of Property) Act, 1947, the Custo- 
dian issued a notification No. 4892/S on 
July 8, 1949 regarding the conditions on 
which he., was prepared to grant allot- 
ment of land vested in him under the 
provisions of the said Act to displaced 
persons. Para 2 (e) of this notification 
states: 

• “ ‘Displaced person’ means a land 
holder in the territories now comprised 
in the province of West Punjab or a per- 
son of Punjabi extraction who holds land 
in the Provinces of North-Western Fron- 
tier Province, Sind or Baluchistan or any 
•State adjacent to any of the aforesaid 
Provinces and acceding to the Dominion 
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of Pakistan and who' has since the Isl 
day of March^ 1947, abandoned ' or 
been made to abandon his land 
in the said territories on account of civil 
disturbances, or the fear of such distur? 
bances, or the partition of the country.^ 
Section 2 (d) of the East Punjab Refugees 
(Registration of Land Claims) Act, 1948 
(East Punjab Act No. XH of 1948) states: 

“2. Interpretation.— In this Act unless 
there is anything repugnant in the sub 
jert or context,— 

(d) ‘refugee’ means a landholder in the 
territories now comprised in ' the 
Province of West Punjab, or who or 
whose ancestor migrated as a colonist 
from the Punjab since 1901 to the Pro- 
vinces of North-West Frontier ■ Province, 
Sind or Baluehistan or to any State adja- 
cent to any of the aforesaid Provinces 
and acceding to the Dominion of Paki- 
stan and who has since the 1st day of 
March, 1947, abandoned or been - made 
to abandon his land in the said - terri- 
tories on account of civil disturbances, 
or the fear of such disturbances^ or the 
partition of the country/’ 

Section 2 (c) defines a ‘landholder” to 
mean “an owner of land or a tenant 
having a right of occupancy under the 
Punjab Tenancy Act, 1887 (XVI of 1887.' 
or a tenant as defined in Section 3 of, the 
Colonization of Government Lands Act, 
1912 (Punjab Act V of 1912) and such 
other holder or grantee of land as may 
be specified by the Provincial Govern- 
ment;”. Section 2 (c) of the East Pun- 
jab Displaced Persons (Land Resettle- 
ment) Act, 1949 (East Punjab Act No. 
XXXVI of 1949) defines a “displaced 
person” as follows: 

“ ‘displaced person’ means a land- 
holder in the territories now comprised 
in the Province of West Punjab or a 
person of Punjahi extraction who holds 
land in the Provinces of North-West 
Frontier Province, Sind or Baluchistan 
or any State adjacent to any of the afore- 
said Provinces and acceding to the Domi- 
nion of Pakistan and who has since the 
1st day of March, 1947, abandoned or 
been made to abandon his land in the , 
said territories on account of Civil distur- , 
bances, or the fear of such disturbances., 
or the partition of the country”. , ' 

Section 2 (b) of this Act: defines an “al 
lottee” as follows: ' 

“ ‘allottee’ means a displaced person to 
whom land is allotted by the Custodian 
under the conditions published with 
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East Punjab. iGovcnnncnt notification No. 
4892/S, daited the 8tli July,. 1949, and in- 
cludes his heirs, legal representatives and , 
sub-lessees”. • . , 

4. The main question to be consider- 
ed • in this appeal is whether Nanak' 
Chand was a. .‘displaced person’ as de- 
fined in para 2 (e) of the notification 
dated July 8, 1949 or a "refugee” as de- 
fined under Section 2. (d) of Act No. XII 
of , 1948 and whether he was entitled for 
allotment of land. It is manifest that 
the expression “displaced person” or the 
word “refugee” has been used in the 
relevant enactments with reference to a 
person ;who has migrated to India as a 
result of disturbances or fear of distur- 
bances or the partition of the country. 
Therefore if a person had died before 
the disturbances took place or he had 
never migrated to India as a result of 
the disturbances and he died before such 
migration, lie could not come within the 
meaning of the expression “displaced 
person” or the word “refugee” under the 
relevant statutory enactments. It is mani- 
fest in the present case that Nanak 
Chand died in June, 1947 long before 
the partition of the country and he did 
not abandon- or was not made to aban- 
don his land in Bahawalpur on account 
of the civil disturbances or the fear of 
such disturbances or the partition of the 
country, 

,5. It was, however, contended by Mr. 
D. R. Prem on behalf of the appellants 
drat even though Nanak Chand never 
became a refugee or a displaced land- 
holder, the allotment had to be made in 
his name because he was shown in the 
revenue records received from West 
Punjab as the owner of the land and 
there had been no mutation of the names 
of tire respondents in the revenue re- 
cords. Reference was made in this con- 
nection to paragraph 17 of Tarlok Singh’s 
Land Resettlement Manual which has 
already been quoted. It was contended 
by Mr. Prem that the instructions con- 
tained in this paragrapli would apply 
even tlrough Nanak Chand had never be- 
come a refugee or a displaced land 
holder and the allotment has to be made 
jn his name by the revenue authorities 
because his name still stands in the revc- 
mie records received from West Punjab. 
We are unable to accept this argument 
as correct.. .It is . not disputed that paim 
graph 17 of Tarlok Singh’s Manual has 
no statutory authority but it merely em- 
bodies- e.xecutive ■ or administrative in- 
stnictions for general guidance. If there 
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is a conflict between the provisions, con- 
tained in this paragraph and the statu- 
tory enactments already; referred to it is 
manifest that tire , statutory provisions 
must take precedence and .must prevail 
over the directions contained in para 17 
of Tarlok Singh’s Manual. 

6. In this context it is essential^ to 
emphasise that under our constitutional 
system tire authority, to make the law is 
vested in the Parliament . and the State 
Legislature.s and other law making 
bodies . and whatever legislative power 
the executive administration possesses 
must be derived directly from the dele- 
gation. of the legislature and e.xercisecl, 
validly only within the limits, prescribed. 
The notion of inherent or autonomous 
law-making power in the executive admin- 
istration is a notion that must be em- 
phatically rejected. As observed, by 
Jackson, J. in a recent American case— 
Youngstown Sheet and Tube Co. v. Saw- 
yer, (1952) 343 US 579 at p. 655^“With 
all its defects, delays and inconveniences 
men have discovered no technique for 
long preserving free government except 
that the Executive be under the law, and 
that tire law be made by parliamentary 
deliberations.”. Iir our constitutional 
system, the central and most character- 
istic feature is the concept of the rule 
of law which means, in the present con- 
text, the authority of the Jaw courts to 
test all administrative action by the stan- 
dard of legality. The administrative or 
executive action that does not meet the 
standard will be set aside if the aggrieved 
person brings the appropriate action in 
the competent courts The rule of law 
rejects the conception of the Dual 
State (“lin which governmental action is 
placed in a privileged position of im- 
munity from control by law. Such a 
notion is foreign to our basic constitu- 
tiorial concept. 

7. . In our opinion, however, it is pos- 
sible to .give a restiicted interpretation 
to paragraph 17 of Tarlok Singh’s Manual 
so .as to make it consistent with the re- 
quirements of the statutory enactments. 
The intention of para. 17 is that it is 
applicable only to such persons who are 
land-liolders at the time of their becom- 
ing displaced persons or refugees and 
who died afterwards before allotment 
could be made in their favour. In other 
words, the paragraph applies to a dis- 
placed land-hol der who dies after having 

{*)This term is derived from Frankel, 

The Dual State (1941). 
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become a “displaced person” witliin the 
meaning of the rele\'ant statutory enact- 
ments referred to above. Tire paragraph 
does not apply to a case of a person who 
was not - a displaced land-holder at the 
time of his death. In the present case 
it is admitted that Nanak Chand never 
became a displaced land-holder. On the 
other hand, Nanak Chand died before he 
became a displaced land-holder and 
therefore para :17 of Tarlok Singh’s 
Klahu^ has no- application to the facts 
of the- present case. 

, 8i, For these reasons we hold that this 
appeal Has no merit and it rhust be dis- 
missed with costs. 

Cml Appeals Nos. 938 of 1965 and 1195 
of 1967; 

9. The question arising in these two 
appeals is identical with the question of 
law in Civil Appeal No. 937 of 1965. For 
the reasons gi^'en in that judgment we 
hold that the decision of the High Court 
challenged’ in these appeals is correct 
and these appeals must be dismissed 
with costs. 

GGM/D.V.C. Appeals dismissed. 
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(V 56 C 12) 

(From Gujarat)* 

R. S. BACHAWAT, J. M. SHELAT AND 
A. N. GROVER, JJ. 

Maganlal Chhotabhai Desai, Apjjellant 
V. Chandrakant Motilal, Respondent. 

Civil Appeal No. 392 of 1965, D/- 

22-4-1968. 

(A) Civil P. C. (1908), Section 115, 
Order 20, Rules 12, 17 — Exercise of 
jurisdiction illegally or with material ir- 
regularity — Suit by landlord against 
tenant for possession, arrears of rent and 
mesne profits — In decree passed in 
sueh suit. Court giving direction that 
landlord do render aecount of overpay- 
ments made to him — Court aets illegally 
and with material irregularity — High 
Comt has full power to revise this decree 
under Section 115 and give such direc- 
tion in the matter as it thinks fit. 

(Para 3) 

(B) Houses and Rents — Bombay 
Rents, Hotel a nd Lodging House Rates 

*(Civil Re\m. Appln. No. 4.56 of 1960, 
.,D/- 20-11-1962— Guj.) 
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Contiol Act (57 of 1947), Section L 
Scope. 

■ Section 20 gives the tenant a gene 
right of recover}' of the overpaid ren 
within six months from the date of pay- 
ment. Without prejudice to any other 
mode of reco\’ery, he may . deduct the 
overpayment from iany rent payable by 
him to the landlord. Deduction is. 6ne 
mode of recover)'. If the amount is in- 
capable of recovery because; of -the bair 
of limitation,' it cannot be; recovered by 
deduction. In other words, the right- of 
recovery by deduction is barred at ■ the 
.same time as the right of recovery .by 
suit. If the tenant seeks recovery of tire 
overpaid amount he must, bring the , suit 
or make the deduction within six montlis. 
(1954) 56 Bom LR 619, Approved; (192.5) 
1 KB 447, Applied. - . (Para 7) 

(C) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (.57 of 1947), Sections 12 (1) 
and .12 (3) (b) — Suit by landlord against 
eviction of tenant — Tenant in arrears 
of rent — During pendency of suit, 
tenant not paying standard rent, nor was 
he ready or willing to pay — Instead, he 
claimed that he was not liable to pay 
any amount — Tenant, held could not 
claim protection from eviction. 

. (Paras 10, 11) 
Cases Referred: Chronological Paras 
(1956) 58 Bom LR 680 = ILR 
(1956) Bom 805, Soharab Tavaria 
v. Jafferali 8 

(1954) 56 Bom LR 619 = ILR . 

(1954) Bom 1056, Karamesy Kanji 
V. Velji Virji 8 

(1925) 1 KB 447 = 94 LJ KB 430, 

Bayley v. Walker ' 8 

Mr. M. C. Chagla, Senior Advocate 
(Mr. B. R. Agarw^a, Advocate of M/s. 
Gagrat and Co., with him), for Appel- 
lant; Mr. S. T. Desai, Senior Advocate 
(Mr. P. C. Bhartari, Advocate and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of 'M/s 
J. B. Dadachanji and Co., with him), for 
Respondent. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: This appeal arises 
out of a suit between landlord and tenant. 
The defendant was a tenant of . .Moti 
Villa, Bungalow No. 1 in Ahmedabad 
under the plaintiff. The contractual rent 
was Rs. 300 per montli. Since October 
1, 1948 the defendant stopped payment 
of rent on the ground that it was exces- 
sive. The disputes between the parties 
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were referred to the arbitration of one 
Sankalchand Parikh who made an award 
fixing the standard rent at Rs.. 300 per 
month and directing the defendant to 
deliver possession of the premises and 
to, pay arrears of rent and future rent 
at ' that rate. A decree was passed ac- 
cording to the award on September 21, 
1949. The plaintiff recovered moneys 
by executing the decree but the defen- 
dant continued in possession. On April 
20, 1950 the defendant made an applicai- 
tiori' for fixation of standard rent. This 
apphcation was withdrawn by him on 
November 11, 1950. On August 1, 1955 
the High Court declared that the award 
decree was null and void on the ground 
that the claim for fixation of the standard 
rent and recovery of possession could 
not be referred to arbitration. 

;2.' On September 5, 1955 the plain- 
tiff served a notice upon the defendant 
demanding payment of arrears of rent and 
asking him to vacate the premises oh die 
expiry of the- month of October next. On 
December 26, 1955 the plaintiff insti- 
tuted Suit No. 5092 of 1955 claiming pos- 
session on the ground of non-payment 
of rent and sub-letting and also claiming 
arrears of rent and mesne profits. The 
defendant filed his written statement on 
May 1, 1956 asking for fixation of the 
standard rent at Rs. 125 per month, deny- 
ing the sub-letting and alleging that the 
plaintiff had recovered more than the 
rent legitimately due to him. On March 
14, ,1957 he filed Suit No. 34 of 1957 
against the plaintiff claiming refund of 
Rs. 15224 realised in execution of the 
void decree. The first date of the hear- 
ing of Suit No. 5092 of 1955 was Decem- 
ber 26, 1957. On June 19, 1958 the Trial 
Court decreed the suit and directed the 
defendant to give possession of the pre- 
mises and to pay Rs. 10750 on account 
of arrears of rent and mesne profits at 
the rate of Rs. 500 per month from the 
date of the suit. Tlie Trial Court held 
that the defendant sublet tire premises, 
&at having withdrawn his application for 
fixation of the standard rent it was not 

fixation of the 
standard rent, that if the matter were 
^ill open the standard rent would be 
Rs. ,125 per month, that a sum of Rupees 
14169/2/- was rejilised from the defen- 
dant in execution of the award decree, 
mat the defendant was liable to pay rent 
at Rs. 300 per month, that the rent was 
in arrear and that the notice to quit 


dated September 5, 1955 was valid. The 
defendant filed an appeal against this 
decree. During the pendency of the 
appeal the plaintiff; recovered the sum 
of Rs. 10,750 decreed by the Trial Court 
The , Assistant Judge Ahmedabad allow- 
ed the appeal, set aside the decree ol 
the Trial Court and directed the plain- 
tiff to , render an account of the over- 
payments • made to him. He held that 
the defendant .did not subTlet the, premi- 
ses, that the standard rent was Rs., 125 
per month, that it was open to the 
defendant to ask for fixation of standard 
rent, that in execution of the award 
decree since 1950 the plaintiff recover- 
ed Rs. 14,169/2/- before the institution 
of the suit and Rs. 10,750 during the 
pendency of the , appeal and •. that taking 
into account all the recoveries the rent 
was not in arrear. The plaintiff Tiled 
a revision 'applica;tion against this , decree. 
On November 20, 1962 the High, Court 
allowed the revision application, set aside 
the decree of the Assistant Judge, restor- 
ed the decree for eviction passed by 
the Trial Court and directed the’ defen- 
dant to pay mesne profits at Rs. 125 per 
month from the date of the suit until 
recovery of possession. The High Court 
accepted the findings of the courts be- 
low that there was , no sub-letting of the 
premises, that the standard rent was 
Rs. 125 per month, that it was open to 
the defendant to ask for of -me 

standard rent and that . Rs. 14,169/2/- 
was recovered from him in execution ^ ot 
the award decree before the institution 
of the suit. The High Court held tliat 
the rent was in arrear, that the defen- 
dant was not ready and willing to adjust 
the overpayment against the rent falling 
due, that the amount recovered from 
the defendant was less than the standard 
rent due from him arid the cost of the 
suit and that he was not entitled to the 
protectioh of Secs. 12 (1) and 12 (3) (b) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Bombay 
Act No. LVII of 1947). The High Court 
refused to allow the defendant to r.aise 
a new contention, viz., that there was no 
valid notice under Section 12 ' (2) of the 
Act. The defendant filed this appeal 
after obtaining special leave from this 
Court. 

3. Mr. M. C. Chagla contended that 
the High Court had no jurisdiction to 
interfere with the decree of the Assistant 
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Judge under Section 115 of the Code oi 
Civil Procedure. We are unable to 
accept this contention. The decree pass- 
ed b)' the Assistant Judge was manifestly 
illegal. Suit No. 5092 of 1955 was for 
possession, arrears of rent and mesne 
profits. In his written statement, the 
defendant asked for fixation of standard 
rent and prayed for dismissal of the suit. 
In - that suit the court had no power to 
pass a decree directing the plaintiff to 
render an account in respect of any over- 
payment of rent made to him. ..In giving 
the direction that “the landlord do render 
ah,' ' account of the overpayments made 
to him”, the Assistant Judge acted illcr 
gaily and with material irregularity. 
The High Court had full power to revise 
this decree under Section 115 and to 
give such direction in the matter as it 
thought fit. 

4. Mr. Chagla then contended that 
there wgs no valid notice under S. 12 (2). 
He argued that this point arose on the 
pleadings . and the issues. But we find 
that in the Trial Court the contention 
was that there was no valid notice to 
quit. It was not argued there that there 
was no valid notice under Section 12 (2). 
The point regarding the validity of the 
notice was not raised before the Assis- 
tant Judge. The High Court properly 
refused to allow the point to be taken 
for the first time in revision. We are of 
the opinion that the point about the ab- 
sence of a proper notice under S. 12 (2) 
is not now open. 

5. The crucial jpoint in the case was 
whether the defendant paid or was ready 
and willing to pay the standard rent due 
from him. According to the defendant 
he was compelled to pay Rs. 15,224/2 be- 
tween March 14, 1950 and August 4, 
1954. The courts below found that be- 
tween those two dates he paid Rupees 
14,169/2/- on account of rent from Octo- 
ber 1, 1948 at Rs. 300 per month. From 
the plaint in Suit No. 34 of 1957 it ap- 
pears that until March 14, 1957 the 
defendant did not make any other pay- 
ment. As the High Court pointed out, 
no further payment was made by the 
defendant till the disposal of suit No. 
5092 of 1955. 

6. Thus up to August 4, 1954 the 
defendant paid Rs. 14,169/2/ on ac- 
count of rent due up to that date at 
Rs. 300 per month. The payments were 
in excess of the standard rent. He did 


not pay the rent falling due after August^ 
4, 1954. The question is whether the 
rent was in arrear or whether it should 
be treated as paid by adjustment or 
deduction of the overpayments. The 
right of a tenant to recover the overpaid 
rent is regulated by Section 20. That 
section reads: — 

“Any amount paid on account of rent 
after the date of the coming into opera- 
b'on of this Act shall, except in so far 
as payment thereof is in accordance with 
the prowsions of this Act, be recoverable 
by the tenant from the landlord to whom 
it was paid or on whose behalf it was 
received or from his legal representa- 
tive at any time within a period of six 
months from the date of payment and 
may, without prejudice to any other 
remedy for recovery, be deducted by 
such tenant from any rent payable by 
him to such landlord.” 

7. The section gives the , tenant a 
general right of recovery of the overpaid 
rent within six months from the date of 
payment. Without prejudice to , any 
other mode of recovery, he may deduct 
the overpayment from any rent payable, 
by him to the landlord. Deduction is 
one mode of recovery. If the amount 
is incapable of recovery because of the 
bar of limitation, it cannot be recovered 
by deduction. In other words, the right 
of recovery by deduction is barred at 
the same time as the right of recovery by 
suit. If the tenant seeks recovery of 
the overpaid amount he must bring 
the suit or make the deduction within 
six months. 

8. In Karamesy Kanji v. Velji Virji 
(1954) 56 Bom LR 619 the learned Chief 
Justice of the Bombay High Court re- 
pelled the tenant’s contention that for 
deduction of rent no period of lirriitation 
was provided by Section 20. He observ- 
ed: — 

“It seems to me clear on a plain and 
natural construction of the section itself 
that if a tenant could not recover any 
excess amount paid by him beyond six 
months from the date of payment and 
if such amounts became irrecoverable, 
it is difficult to understand how a tenant 
could deduct what he could not recover 
and what was irrecoverable in law. The 
same view of the law has been taken in 
a parallel piece of legislation in England 
in Bayley v. Walker, (1925) 1 KB 447. I 
see no reason to take a view different 
from that taken by the appellate court 
that the interpretation put by the Eng- 
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lish Court on a similar provision of law 
is ;the correct interpretation.” 

In (1925) 1 KB 447 (supra) the tenant on 
discovering that he had overpaid consi- 
derable sums in excess of the standard 
rent stopped payment of rent retaining 
the amounts as they fell due by way ol 
deduction under the provisions of S. 14, 
sub-section (1) of tlie Increase of Rent 
md Mortgage Interest (Restriction) Act, 
1920. He continued to deduct his rent 
after expiry of the period of limitation 
prescribed by Section 8, sub-section (2) 
of the Rent and Mortgage Interest Res- 
trictions Act 1923. The landlord con- 
tended that the tenant had no right to 
so continue to deduct and that conse- 
quently his rent was in arrear and on 
tiiat ground brought an action for pos- 
session. . The question was , whether the 
rent was in arrear or not. The matter 
turned on the construction of Section 14 
of the Act of 1920, and Section 8 of the 
Act of 1923. Section 14, sub-section (1) 
gave the tenant a general right of re- 
covery of overpaid rent and the amount 
recpverable might without prejudice to 
any other mode of recovery be deducted 
by the tenant from any rent payable by 
him. Section 8, sub-section (2), provid- 
ed that “any sum which under sub-s. (1) 
of Section 14 of the principal Act (of 

1920) is recoverable by the tenant 

shall be recoverable at any time within 
six months from the date of payment, 
but not afterwards or in the case of a 
payment made before the passing of this 
Act, at any time within six months from 
the passing of this Act but not after- 
wards.” Salter, J., held that the period 
of limitation prescribed by Section 8 of 
the Act of 1923 applied to recovery by 
deduction as well as recovery by action. 
As the amount was incapable of, reco- 
very by action it could not be recovered 
by deduction. The rent was therefore 
in arrear and the landlord was entitled 
to recover possession on that ground. In 
Soharab Tavaria v. Jafferali, (1956) 58 

Bom LR 680 at pp. 687-88 a Division 
Bench of the Bombay High Court ap- 
proved of these decisions. 

9. Now the right of . recovery of the 
excess rent paid before August 4, 1954 
became barred on and after February 4, 
1955. Within that period the defendant 
took no steps for recovery of the amount 
by filing a suit or making a deduction. 
As the claim for recovery of the amount 
became barred after February 4, 1955, 
he could not thereafter deduct it from 
the rent falling due. As a matter of 


fact, he did not deduct it from rent at 
any time. Instead of making any deduc- 
tion he filed a suit for its recovery. : The 
overpayments cannot now be deducted 
from or adjusted against the rent fall- 
ing due since August 4, 1954. It follows 
that the rent was in arrear. 

10. In these circumstances, the defen- 
dant could not claim protection of Sec- 
tion 12 (1) of the Rent Act. During the 
pendency of the suit he did not pay 
the standard rent due from him from 
August 4, 1954 nor was he ready or will- 
ing to pay it. Instead of showing his 
readiness and willingness to pay. , the rent 
due he claimed that he was not liable 
to pay. any amount at all. 

11. Likewise he' could not claim the 

protection under Section 12 (3) (b). 

Before the first hearing of the suit on 
December 26, 1957 or any other date 
fixed by the trial court he did not pay 
or tender in court the standard rent 
then due from him. Nor did he there- 
after continue to pay or deposit in court 
such rent till the suit was finally decided. 
It follows that the defendant cannot 
claim protection from eviction under the 
Rent Act. The High Court therefore 
rightly decreed the suit for eviction. 

12. In the result, the appeal is dis- 
missed. We direct that execution of -the 
decree for eviction be stayed for a period 
of one year from to-day. In all the cir- 
cumstances of the case, we make no 
order as to costs. 

SSG/D.V.C: Appeal dismissed. 


AIR 1969 SUPREME COURT 40 
(V 56 C 13) 

(From: Bombay)* 

V. RAMASWAMI AND C. A. VAIDIA- 
. LINGAM, JJ. 

Ishwarlal Girdharilal Parekh, Appel- 
lant v. State of Maharashtra and Others, 
Respondents. 

Criminal Appeal No. 109 of 1966, D/- 
1-5-1968. , , 

(A) Penal Code (1860), Ss. 420 and 22 
— Property’ does not necessarily mean a 
tiling which must have a market value 
— Income-tax assessment order is a ‘pro- 
perty’. 

The word ‘property’ occurring in S. 420 
I. P. C. does not necessarily mean that 

‘(Cri. Re\m. Appln. No. 232 of 1965, D/- 
_^-ll-1965 — Bom.). 
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the thing of which a delivery is dis- 
honestly desired by the person who 
cheats, must have a money value or a 
market value, in the hand of the person 
cheated. Even if the . thing has no money 
Value, ' in the hand of the person cheat- 
edj but becomes a thing of value, in the 
hand of the person, who may get posses- 
sion, of it, as a: result of the cheating 
practised by • him, it would still fall 
within the connotation of the term pro- 
perty in S. 420 I. P. C. The communicat- 
ed order of assessment determining the 
total income of the assessee and the tax 
payable on the basis of such assessment 
is; property since it is of great import- 
ance to assessee as containing a com- 
putation of his total income and as a 
determination of his fax liability. There 
can also be delivery of the said assess- 
ment order, and as such an offence under 
S. 420 can be committed in respect of 
such an assessment order by dishonestly 
inducing the Income Tax Officer, to de- 
liver the particular property, viz., the 
assessment order, ' as passed by him, in 
and by which a considerably low amount 
has been determined, as the total income 
of the assessee, on the basis of which 
the amount of tax has been fixed. . 

(Paras 12 and 13) 

(B) Penal Code (1860), Ss. 420, 29 and 
30 — Valuable security — Income-tax 
assessment order is a valuable security. 

The assessment order is a document, 
under S. 29 I. P. C. The order of assess- 
ment does create a right in the assessee, 
in the sense that he has a right to pay 
tax only on the total amount assessed 
therein and his liability to pay tax is 
also restricted to that extent. Therefore 
an order of assessment is a valuable 
security under S. 420 I. P. C. There- 
fore, if the cheating, employed by the 
accused, resulted in inducing the Income 
Tax Officer to make a wrong assessment 
order, it would amount to inducing the 
Income Tax Officer, to make a valuable 
security. (Para 14) 

Mr. A. S. R. Chari, Senior Advocate, 
(M/s. N. C. :Maniar and P. C. Bhartari, 
Advocates and Mr. J. B. Dadachanji 
Advocate of M/s. J. B. Dadachanji and 
Co. with him), for Appellant; M/s. G. L. 
Sanghi and S. P. Nayyar, Advocates, for 
Respondent No. 1; Mr. N. C. Maniar, 
Advocate and M/s. K. L. Hathi < and 
Ahqur Rehman, Advocates of M/s. Hathi 
and Co., for Respondent No. 2. 


The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J. : In this appeal, 
by special leave, on behalf of the appel- 
lant, the fifth accused in Special Case 
No. 9 of 1963, in the Court of the Spe- 
cial Judge for Greater Bombay, Mr. 
A. S. R. Chari, learned counsel, , chal- 
lenges the order, dated . November 24, 
1965, passed by the High Court of Bom- 
bay, in Criminal Revision Application 
No. 232 of 1965. 

' 2. There are five accused, in Special 
Case No. 9 of 1963. The appellant, and 
accused No. 4, are partners of an indus- 
trial concern, known as 'Premier Indus- 
tries’. Accused No. 1 is an Income-tax 
Consultant, and accused Nos. 2 and 3, 
are clerks, in the Income-tax Depart- 
ment. The substance of the prosecution 
case, against these five accused, is that 
they formed a conspiracy, to cheat the 
income-tax authorities, in respect of the 
income-tax assessments, of the Premier 
Industries, for the assessment year 1960- 
61, and, in pursuance of the said cons- 
piracy, committed offences, under S. 420 
I. P. C., and S. 5 (1) (d) read with S. ,5(2) 
of the Prevention of Corruption Act, 
1947 (Act II of 1947), (hereinafter called 
the Act). They have also; been charged 
with an offence, under S. 468 I. P. C., 
alleged to have been committed, by 
them, in furtherance of the said cons- 
l>iracy. 

3. The allegations, relating to the 
commission of the offence, under S. 420 
I. P. C., is comprised in charge No. 2. 
That charge ends up by saying that, by 
the various acts mentioned therein; the 
appellant, along with accused No. 1, who 
is the Income-tax Practitioner, and ac- 
cused No. 4, dishonestly or fraudulently 
induced the income-tax authorities and 
obtained assessment order for less in- 
come-tax than due by accused Nos. 4 
and 5, and that, all the three of them, 
have committed an offence, under S. 420, 
I. P. C. It is not necessary to refer to 
the other charges. 

4. The appellant raised an objection, 
to the framing of a charge, under S. 420 
I. P. C. According to him the charge 
should really have been framed under 

S. 417, on the ground that the assess- 
ment order, in tliis case, is not ‘property’. 
He also raised an objection, that the 
assessment order, is not ‘valuable secu- 
rity’. 

5. The Special Judge, by his order, 
dated February 3, 1965, rejected the pre- 



42 S. C. Ishwarlal v. State of Maliarashtra (Vaidialingam J.) A. I.E. 


liminary objections, raised by the appel- 
lant. He held that the assessment order 
was property’, ,and that it was also 'valu- 
able security’. ' Therefore, he held that 
the charge, framed under S. 420 I. P. C., 
was correct. There were certain other 
objections,; raised by the appellant, viz., 
that sanction had not been obtained, 
under S. 196-A Cr. P. C,, tliat where the 
offence itself was alleged to haA^e been 
committed, in pursuance of the . cons- 
piracy, arid Avas the subject matter of 
charge, no charge of conspiracy coiild 
still be maintained, and that the period 
of conspiracy had been artificially fixed, 
in ' the charge. These objections have 
also been overruled by the Special 
Judge. 

6. The appellant carried the matter, 
in revision, before the High Court of 
Bombay. The learned Judge, by his 
order, dated November 24, 1965, Avhich 
is under attack, has confirmed the order 
of the Special Judge. Here again, the 
High Court has taken the AncAv that the 
assessment order is property and it is 
also 'valuable security’, under S. 30, I. P.C. 
The High Court is further of the vieAA' 
that the allegations, contained in the 
material charge, do prima facie disclose 
an offence, under S. 420 I. P. C. Cer- 
tain other objections, raised before the 
High Court, AA'ere also negatwed. ' 

7. Mr. A. S. R. Chari, learned coun- 
sel for the appellant, has again reiterated 
the same objections. Except for the 
question, relating to the charge framed 
under S. 420 I. P. C., Ave make it clear 
that Ave are not expressing any opinion, 
regarding tlie other points, raised by Mr. 
Chari; If any other objections are avail- 
able to the appellant, or any other ac- 
cused, he or -they, Avill be perfectly en- 
titled to raise the same, during the course 
of the trial. 

8. Tlie argument, regaining the in- 
validity of the charge, framed under 
S. 420, runs as folloAvs. The essential 
ingredient of an offence, under S. 420 
I- P- C., is that the person cheating, must 
thereby, dishonestly induce, the person 
deceived, to deliver any property, or to 
make the whole or any part of a Amlu- 
able seourit>'. We are not referring to 
the other matters, contained in S. 420 
I. P. C. The issue or delivery of an 
mder of assessment, by an Income-tax 
Ulhcer is not in consequence of the 
cheating, committed by a party, though 
it rnay be that the computation of income, 
as found in the assessment order, may be 


the result of cheating, practised by the 
accused. Therefore, the accused cannot 
be considered to hat^e, by cheating, dis- 
honestly induced the Income-tax Officer, 
to deliver the assessment order, because 
thatb's issued, to a party, as a matter of 
routine. The assessment order cannot 
also be considered to be ‘property’, with- 
in the meaning of S, 420 I. P. C. It 
cannot also be stated, that the accused, 
by cheating, have dishonestly induced 
the Income-tax Officer, to make a valu- 
able security, because an assessment 
order can, in no case, be considered to 
be a Amluable security. No legal right is 
created by an assessment order. The 
liability to payment of income-tax is 
created by the charging section, S. 3 of 
the Indian Income-tax Act, 1922, and the 
demand, for payment of tax is made, on 
the basis of a notice of demand, issued 
by tire Income-tax Officer, concerned. At 
the most, the accused Avill be guilty of 
‘cheating’, as defined under S. 415, I. P-C. 
inasmuch as they may have intentionally 
induced the Income-tax Officer, Avho_ is 
deceived, to do or omit to do, anything 
Avhich he AA'ould not do, or omit, if he 
were not so deceived, and tliey AA'ill be 
liable for punishment, under S. 417, 
I. P. C. = 

9. Mr. G. L. Sanghi, learned counsel 
for the State, has supported the views, 
expressed by the High Court. 

10. We are not inclined to accept the 
contention of Mr. Chari, that there is 
any error, or illegality, in framing a 
charge, under S. 420, I. P. C. As to 
Avhether the prosecution is able to make 
out its case, or not, is a different point. 
We are only concerned, at this stage, to 
consider as to Avhether, under tlie cir- 
cumstances, a charge, under S. 420, could 
haA'e been framed. 

11. It is -well known, that, under the 
Indian Income-tax Act, liability to pay 
income-tax arises on the accrual of the 
income, and not from the computation, 
made by the taxing authorities, in the 
course of assessment proceedings, and 
diat it arises, at a point of time, not later 
than the close of the year of account. 
It has also been laid down, by this Court, 
that assessments particularise the total 
income of an assessee and the amount of 
tax, payable. But it is not as if that the 
assessment order is valueless, as is sought 
to be made out. The question, that 
: arises for consideration, in this case, 
is whether tliere is any ‘delivery of pro- 
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perty, or at any rate, whether the In- 
come-tax Officer has been induced 'to 
make a valuable security.’ 

12. ‘Movable property’ is defined, in 
S., 22, I. P. C.; ‘Document’ and ‘valuable 
security’ are defined in Ss. 29 and 30, 
I. P. C., respectively. Under the scheme 
of the Income-tax Act, it is clear , that 
the . .assessment order, determines the 
total .income of tlie assessee, and die 
tax payable, on the basis of such assess- 
ment. The assessment order has to be 
serv'ed, on the assessee. The tax is de- 
manded, by the issue of a notice, under 
S. 29; but the tax demanded is on the 
basis of the assessment order com- 
municated to an assessee. The com- 
/rrumcafed of assessment, received 

by an assessee, is in our opinion, ‘pro- 
perty’, since it is of great importance, to 
an assessee, as containing a computa- 
tion, of his total assessable income and, 
as a determination, of his tax liability. 
In bur view, the word ‘property’, occur- 
ring in S. 420, I. P. G,, does not neces- 
sarily mean that the thing, of which a 
delivery is dishonestly desired by the 
person who cheats, must have a money 
value or a market value, in the hand of 
the person cheated. ' Even if the thing 
has no money value, in the hand of the 
person cheated, but becomes a thing of 
value, in the hand of the person, who 
may get possession of it, as a result of 
the cheating practised by him, it would 
still fall within the connotation of the 
term ‘property’, in S. 420, I. P. C. 

13. Once the assessment order is held 
to be ‘property’, the question arises as to 
whether there is a ‘delivery’ of the same, 
to the assessee, by the Income-tax Offi- 
cer. It is argued that the order is com- 
municated, in' the usual course, and that 
irrespective of any ‘cheating’, the officer 
is bound to serve the assessment order. 
This argument, though attractive, has no 
merit. Communication' or service of an 
assessment order, is part of the proce- 
dure of the assessment itself. But it 
Dan be held that, if the necessary allega- 
tions are established, the accused have 
dishonestly induced the Income-tax Offi- 
cer, to deliver the particular property, 
viz., the assessment order, as passed by 
him, in and by which a considerably low 
amount has been determined, as the 
total income of the assessee, on the basis 
of which, the amount of tax, has been 
fixed; Nor are we impressed with the 
contention, that the deception, if at all, 
is practised, not when the assessment 


Order is delivered, but at the stage, when 
the computation, of, the total income, is 
rnade, by the Income-tax Officer. The 
process of ‘cheating’, employed by an 
assessee, if successful, would.;, have the 
result of -dishonestly - inducing; the In- 
come-tax Officer to make a wrong assess- 
ment order and communicate the same 
to an assessee. 

14. An offence under S. 420, I. P, C. 
will also be made out, if it is estabhshed 
that the accused have created and, tliere- 
by, dishonestly induced the Income-tax 
Officer to make a ‘valuable security,’ 
This takes us to the question: “Is- the 
assessment order, a ‘valuable security’?” 
We have . already referred to S. 30, 
I. P. C., defining ‘valuable security’, 
The assessment order is certainly a ‘docu- 
ment’, under S. 29, I. P. C. The order 
of assessment does create a right,, in the 
assessee, in, the sense that'he has a right 
to pay tax .. only on the total arhounf 
assessed therein and his liability to pay 
tax. is also restricted to that extent. 
Therefore an ‘order of assessment’.. is a 
Valuable security’ under S. 420, I. P. C. 
Therefore, if the cheating, employed by 
the accused, resulted in inducing the In- 
come-tax Officer to make a wrong assess- 
ment order, it would amount to inducing 
the Income-tax Officer, to make a ‘valu- 
able securit)'.’ 

15. Considering the question, from 
either point of wew as indicated above, 
it follows that the framing of a charge, 
for an offence, under S. 420, I. P. C., is 
correct. The appeal, accordingly, fails, 
and is dismissed. 

GGM/D.V.C. Appeal dismissed. 
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side refening to large number of court 
proceedings concerning him and his 
associates — Mere oral explanation by 
the Authorities of such complicated order 
without supplying him translation in 
script and' language which he understood 
‘— It amomits to denial of right of being 
communicated the grounds and of being 
afforded the opportunity of making re- 
presentation against the order Order 
made by Disti'ict Magisti-ate, not having 
been followed up by service within five 
days, as provided by Section 7 (1), of 
communication to him of gi'Oimds must 
be deemed, to have become invalid — • 
Subsequent detention held to be un- 
authorised — Constitution of India, Arti- 
cles 22 (5) and 226. AIR 1962 SC 911, 
Foil. (Para 6) 

(B) Public Safety — Preventive Deten- 
tion Act (1950), ,Ss. 13 (2), 3 (1) (a) (ii) — 
Scope'of S. 13 (2) — Expression 'revo- 
cation” in S. 13 (2) is not capable of res- 
tricted interpretation — Order imder 
Sectibn 3 (1) (a) (ii) revoked — Fresh 
order under Section 13 (2) based not on 
fresh facts — Order is not justified under 
Section 13 (2) — (Civil P. C. (1908), Pre. 
-i- Interpretation of Statutes — Meaning 
of words) — (Words and Pluases — ■ 
“Revocation”), 

In terms Section 13 (2) authorises the 
making of a fresh detention order against 
the same person -against whom the pre- 
vious order has been revoked or has ex- 
pired, in any case where fresh facts 
have arisen after the date of revocation 
or expiry, on which the detaining autho- 
rity is satisfied that such an order should 
be made. The clearest implication of 
Section 13 (2) is that after revocation or 
expiry of the previous order, no fresh 
order may issue on the grounds on which 
the order revoked or expired had been 
made. • (Para 7) 

The power of the detaining authority 
rnust be determined by reference to the 
language used in the statute and not by 
reference to any predilections about the 
legislative intent. There is nothing in 
Section 13 (2) which indicates that the 
expression "revocation” means only revo- 
cation of an order which is otherwise 
valid and operative; apparently it in- 
cludes cancellation of all orders in- 
valid as well as valid. The Act autho- 
rises the executive to put severe restric- 
tions upon the personal liberty of citi- 
zens without even the semblance of a 
Hrf ’ makes the subjective satisfac- 
n ot an exccuti\’e authority in the first 


instance the sole test of competent exer- 
cise of power. Courts are not concerned 
with tire wisdom of the Parliament in 
enacting tire Act, or to determine whether 
circumstatices exist which necessitate the 
retention on the statute book of the Act 
which confers upon the executive extra- 
ordinary po^yer of detention for long 
period without trial. But courts would 
be loath to attribute to the plain words 
used by the Parliament a restricted mean- 
ing so as to 'make the power more harsli 
and its operation more stringent. The 
word “revocation” is not capable, of a 
restricted interpretation without any indi- 
cation by the Parliament of such , an 
intention. (Para 11) 

: The very fact that a defective order 
has been passed, or that an order has 
become invalid because of default in 
strictly complying with the mandatory 
I^rovisions of the law bespeaks negli- 
gence • on the part of the detaining 
authority, and the principle underlying 
Section 13 (2) is the outcome, of insis- 
tence by tire Parliament that the detain-, 
ing authority shall fully apply its mind 
to and comply with the requirements of 
the statute and of insistence upon_ refu- 
sal to countenance slipshod exercise of 
power. . : , (Para 12) 

Wlrere on 15-12-1967, the District 
Magistrate served an order under Sec- 
tion 3 (1) (a) (ii) on a detenu but the 
State Government revoked the same on 
28-1-1968 and passed fresh, order not 
based, on any fresh facts, the order pass- 
ed by State Government ,was not justi- 
fied. It was incompetent by virtue, of 
Section 13 (2). (Para 13) 
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pellant; Mr; Nircii De, Solicitor-General 
of India and Mr. G. K. Rajagopal, Senior 
Advocate (Mr. E. N. Sachthey, Advocate 
with him), for Respondents. ■ 

The following Judgment of the Court 
was delivered by 

SBAH, J.: By order pronounced on 
April 22, 1968, we directed that the order 
passed by the State of Orissa detaining 
the appellant under the Preventive 
Detention Act be quashed. We proceed 
to record our reasons in support of our 
order. 

2, On December 15, 1967, the Dis- 
trict Magistrate, Cuttack, served an order 
made in exercise of power under Sec- 
tion 3 (1) (a) (a) of the Preventive Deten- 
tion Act (4 of 1950) directing that the ap- 
pellant be detained on the grounds that 
he — ^die appellant — was acting in a man- 
ner prejudicial to the maintenance of 
public order by committing breaches of 
public peace, indulging in illicit business 
in Opium, Ganja, Bhang, country liquor, 
riotous conduct, criminal intimation 
and assault either by himself or through 
his relations, agents and associates as 
i^'et out in the order. On December 19, 
1967 the appellant filed a petition in the 
Hi^ Court of Orissa challenging the 
v^idity of the order of detention on the 
grounds, inter alia that the order and the 
grounds in support thereof served upon 
the appellant were written in tlie Eng- 
lish language which the appellant did 
not understand. On January 18, 1968, 

the District Magistrate, Cuttack supplied 
to the appellant an Oriya translation of 
the order and the grounds. On Tanuary 
28, 1968 the State of Orissa revoked the 
order and issued fresh order that. 

“Whereas the order of detention dated 
the IStli December, 1967, made by the 
District Magistrate, Cuttack against Shri 
Hadibhandhu Das son of late Ram- 
chandra Das of Manglabag, town Cuttack 
has been revoked by the State Govern- 
ment on account of defects of formal 
nature by their order No. 396C dated 
the 28th January, 1968. 

And whereas the State Government 
are satisfied with respect to the said 
Hadibhandhu Das, that with a view to 
prevent him from acting in any manner 
prejudicial to the maintenance of public 
order, it is necessary to detain him. 

Now, therefore, in exercise of the 
powers conferred by Section 3 (1) (a) (ii) 
read with Section 4 (a) of the Preventive 
Detention Act, 1950, the State Govern- 
ment do hereby direct that the said 


Hadibandhu Das be detained in the 
District Jail at Cuttack until further 
orders.” 

A translation of that order in Oriya was 
supplied to the appellant. 

3. On February 8, 1968, the appellant 
submitted a supplementary petition chal- 
lenging the validit}' of the order dated 
January 28, 1968. The High Court of 
Orissa rejected the petition filed by the 
appellant. Against that order with certi- 
ficate granted by the High Court, this 
appeal has been preferred by the appel- 
lant. 

4. It is not necessary to set out and 
refer to large number of grounds which 
were urged at the Bar in support of tlie 
appeal by counsel for the aijpellarit, 
since in the view we take the second 
order dated January 28, 1968, was not 
passed on any fresh facts which had 
arisen after the date of revocation of 
the first order, and is on that account 
invalid, and an order releasing tlie ap- 
pellant from custody must be made. 

5. The relevant provisions of the 
Preventive Detention Act 4 of 1950 may 
be set out: 

S. 3 (1) — ^“The Central Government or 
the State Government may — 

(a) if satisfied with respect to any per- 
son that with a view to preventing him ' 
from acting in any manner prejudicial 
to — 

(i) the defence of India, tlie relations 
of India with foreign powers, or the 
security of India, or 

(ii) the security of the State or the 
maintenance of public order, or 

(iii) the maintenance of supplies and 
services essential to the community, or 

(b) 

it is necessary' so to do, make an order 
directing that such person be detained.” 

S. 7 — ^“(1) when a person is detained 
in pursuance of a detention order, the 
authority making the order shall as soon 
as may be, but not later than five day's 
from the date of detention, communicate 
to him the grounds on which the order 
has been made, and shall afford him the 
earliest opportunity of making a repre- 
sentation against the order to the appro- 
priate Government. 

( 2 ) * * * 

Section 8 provides for the constitution of 
Advisory Boards, and by Section 9 the 
appropriate Government is enjoined to 
place within thirty days from the date 
of detention under tlie order before the 
Adwsory Board constituted by it under 
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Section 8, the grounds on which the 
order has’ been made and the represen- 
tation, if any, made by the person af- 
fected by. the order.; Section 10 deals 
with the procedure of the Advisory 
Boards and by Section 11 it is provided 
that , in any case where the Advisory 
Board has reported that there is in its 
opinion sufficient cause- for the deten- 
tion of a person, the appropriate Gov-, 
ernment may confirm, the detention 
order and -continue the detention of the 
person concerned, for such period as it 
thinks fit, and in any' case where the 
Advisory Board has reported that there 
is in its opinion no sufficient cause for 
the detention of the person concerned, 
the .appropriate Government shall revoke 
the detention order and cause the person 
to be released forthwith. Section llA 
provides that a person whose detention 
has been confirmed in pursuance of the 
detention order shall not be detained, for 
a period exceeding twelve months. By 
Section 13 power is conferred upon the 
State Goveriiment and the Central Gov- 
ernment to vacate the order of a sub- 
ordinate officer made under sub-sec. (2) 
of Section 3, and upon the Central Gov- 
ernment to revoke the order of a State 
Government. Sub-section (2) of Sec. 13 
provides: 

“The revocation or expiry of a deten- 
tion order shall not bar the making of a 
fresh detention order under Section 3 
against the same person in any case 
where fresh facts have arisen after the 
date of revocation or expiry on which 
the Central Government or a State Gov: 
ernment or an officer, as the case may 
be, is satisfied that such an order should 
be made.” 

It is true that on January 18, 1968, the 
District Magistrate on further considera- 
tion served a translation in Oriya of the 
order and the grounds upon the appel- 
lant, but that was after expiry ‘ of five 
days as prescribed by Section 7 of ' the 
Act. This Court in Harikisan v. State 
of Maharashtra, 1962 Supp (2) SCR 
918 = (AIR 1962 SC 911) held that 
where a “detenu is served with the 
order of detention and the grounds in 
English and the detenu does not know 
English and his request for translation 
of the grounds in a language which he 
understood was refused on the ground 
that the order and the grounds had been 
orally translated to. him at the tinie when 
tlie order was served upon ' him,” the 
Ruarantee under Article 22 (5) of the 
'-onshtution was violated and the deten- 
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tion of the detenu was illegal. It was 
observed by this- Court at p. 924 (of 
SGR) = (at pp. 913-914 of AIR): 

. “ ci. (5) of Article 22 require.s 

that the grounds of his detention should 
be made available to the detenu, as soon 
as may be, and that the earliest oppor- 
tunity of making a representation against 
the Order should also be afforded to 
him.' In order that the detenu .should 
have that opportunity it is not sufficient 
that die has been physically delivered 
the means of knowledge with which to 
make liis representation. In order that 
the detenu should be in a position ef- 
fectively to • make his representation 
against the Order, he should have know- 
ledge of the grounds of detention, which 
are in the nature of the charge against 
him setting out the kinds of prejudicial 
acts which the authorities attribute to 
him. Communication, in this context, 
must, therefore, mean imparting to the 
detenu sufficient knowledge of all ' the 
grounds on which the Order of Deten- 
tion is based. In this case the grounds 
are several, and are based on numerous 
speeches said to have been made by the 
appellant himself on different occasions 
and different dates. Naturally, - there- 
fore, any oral translation or explanation 
given by the police officer serving those 
on . the detenu would not amount to 
communicating the grounds. Commu- 
nication, in this context must me^n bring- 
ing home to the detenu effective know- 
ledge of the facts and circumstances on 
which the Order of Detention is based.” 

6. The grounds in support pf the 
order served on the. appellant ran into 
fourteen typed pages and referred to his 
activities over a period of thirteen years, 
beside referring to a large number of 
court proceedings concerning him and 
other persons who were alleged to be 
his associates. Mere oral explanation of 
a complicated order of the nature made 
against the appellant without supplying 
him the translation in script and langu- 
age which he understood would in 
our judgment, amount to denial of the 
fight of being communicated the grounds 
and of being afforded the opportunity 
of making a representation against the 
order. The order made by the District 
Magistrate, Cuttack not having been follow- 
ed up by service within five days as pro- 
vided by Section 7 (1) of the communi- 
cation to hirh of the grounds on which 
the order was made must be deemed to 
have become invalid and any subsequent 
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^detention of the appellant was unautho- 
rised. 

7. On January 28, 1968, the State of 
Orissa purported to revoke the first order 
and made a fresh order. The vali- 
dity of 'the fresh order dated 
January 28, 1968, made by the 

State of Orissa is challenged on: the 
ground that it violates the express pro- 
visions of Section 13 (2) of the, Preven- 
tive Detention Act' In. terms that sub- 
section authorises the making of a fresh 
detention order against the same person, 
against whom' the previous order has 
been; revoked or has expired in any : case 
where fresh facts have arisen after the 
date of revocation or ei^iry, on which 
the defaming authorffy is satisfied that 
such an order should be made. The 
clearest implication of Section , 13, (2) is 
that after revocation or e.xpiry of the 
previous order, no fresh order may issue 
on the grounds on which the order re- 
voked or expired had been made. In 
the present case the order dated Decem- 
ber 15, 1967, passed by the District 
Magistrate, Cuttack was revoked on 
January 28, 1968, and soon thereafter a 
fresh order was served upon the appel- 
lant. It is not the case of the State that 
any fresh facts which had arisen after 
the date of revocation on which the 
State Government was' satisfied that an 
order under Section 3 (1) (a) (ii) may be 
made. There was a fresh order, but it 
was not based on any fresh facts. 

8. Counsel for the State of Orissa 
contended that the detaining authority 
is prevented from making a^ fresh order 
on the same grounds on which the ori- 
ginal order which had been revoked was 
made, provided the order revoked was 
a valid order initially and had not be- 
come illegal on account of failure to 
comply with statutory provisions like 
Section 7 or Section 9 of the Preventive 
Detention Act. Counsel says that the 
order which is illegal or has become il- 
legal is not required to be revoked, for 
it has no legal existence, and a formal 
order of revocation of a previous order 
which has no legal existence does not 
fall within the terms of Section 13 (2). 
He strongly relies in support of this 
argument upon Section 13 (2) as it stood 
before it was amended by Act 61 of 1952: 

The revocation of a detention order 
shall not bar the making of a fresh deten- 
tion order under Section 3 against the 
same person.” 


The phraseology of sub-section' (2) of Sec- 
tion 13 before it was amended was expli- 
cit: there was no' bar against a detaining 
authority making a fresh order of deten- 
tion after revoking a previous order 
based bn the same or other grounds. • It 
contained no implication that a fresh 
order may be made only if it was found- 
ed on fresh grounds. 

9. Counsel also relied in support of his 
argument upon the decision of the Fede- 
ral Court in Basanta Chandra Chose v. 
Emperor, 1945' FCR 81 = (AIR 1945 
FC 18); Naranjan Singh’ Nathawan v. 
State of Punjab (1), 1952 SCR 395 = 
(AIR 1952 SC 106); Shibban Lai v. State 
of Uttar Pradesh, 1954 SCR 418 = (AIR 
1954 SC 179). In Basanta Chandra 
Ghose’s case, 1945 FCR 81 = (AIR 1945. 
FC 18) an order was made under R. 26 
of the Defenee of India Rules on March 
19, 1942. The order was revoked on July 
3, 1944, and a fresh order for detention 
of the detenu was passed oh . that . very 
date under Ordinance III of 1944. It 
was urged on behalf of the detenu that 
the authority was debarred, except on- 
fresh grounds, from passing a fresh order 
of detention after cancellation of an 
earlier order, and the High Court was 
not justified in presuming that fresh- 
materials must have existed when the 
order of July 1944 was made. Spens, 
C. J., rejected the contention. He ob- 
served in dealing with that ground:' 

Tt may be that in cases in which it 
is open to the Court to examine the vali- 
dity of the grounds of detention a deci- 
sion that certain alleged grounds did 
not warrant a detention will preclude 
further detention on the same grounds;* 
But where the earlier order of detention 
is held defective merely on formal 
grounds there is nothing to preclude a 
proper order of detention being based 
on the pre-existing grounds themselves, 
especially in cases in which the suffi- 
ciency of the grounds is not examinable 
by the Courts.” 

That case arose from an order of deten- 
tion under Ordinance III of 1944, 

10. In two latter judgments of this 
Court in Naranjan Singh Nathawan’s 
case, 1952 SCR 395 = (AIR 1952 SC 106) 
and Shibban Lai Saksena’s case, 1954 
SCR 418 = (AIR 1954 SC 179) decided' 
under the Preventive Detention ' Act, 
1950, it was ruled that where the pre- 
vious order was revoked on grounds of 
irregularity in the - order, the detaining’ 
authority was not debarred from making' 
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a fresh .order complying with the re- 
quirements of law in - that behalf. 

.. 11. Relying upon these cases tlie 
Solicitor-General contended that it was 
settled law before Section 13 (2) was 
amended by. Act 61 of 1952 that a detain*, 
ing ■ audrority may issue , a fresh order 
after revocation of an earlier order of 
detention if the previous • order was 
defective in point of form or had be- 
come unenforceable in consequence of 
failure to comply with the statutory pro- 
visions ‘ ,of the Act, and that by the 
Amending Act it was intended merely to. 
affirrh the existing state of law, and not 
to enact by implication that revocation 
of : a defective of invalid order attracts 
the' bar imposed by Section 13 (2). There 
is, in our judgment, i nothing in the. 
language used ny die Parliament which 
supports that contention. The power of 
the detaining authority must be deter- 
riiined by reference to the language used 
in the statute and not by reference • to 
any predilections about the legislative 
intent. There is nothing in Section 13(2) 
which indicates drat the expression “re- 
vocation” means only revocation of an 
order which is otherwise valid and ope- 
rative: apparently it includes .cancella- 
tion of all orders invalid as well as valid. 
The Act authorises the executive to put 
severe restrictions upon the personal 
liberty of citizens without even the sem- 
blance of a trial and makes tire subjec- 
tive satisfaction of an executive autho- 
rity in the first instance the sole test of 
competent exercise of power. We sire 
not concerned with the wisdom of the 
Parliament in enacting the Act, or to; 
determine whether circumstances exist 
which necessitate the retention on the 
statute book of the Act which confers 
^upon the executive extraordinary jpower 
of detention for long period without trial. 
But we would be loath to attribute to 
the plain words used by dVe Parliament 
a restricted meaning so as to make the 
power more harsh and its operation, 
jmore stringent. The word "revocation” 
jis not, in our judgment, capable of a 
restricted interpretation without any 
jindication by the Parliament of such . an 
intention. 

12. Negligence or inaptitude of the 
detaining authority in making a defective 
Order or in failing to comply with the 
mandatoi’y pro\fisions of tlie Act may in- 
some cases enure for the benefit of the 
detenu to which he is not entitled. But 
iit must be remembered that the Act con- 
' CIS power to m.nke a serious invasion 


upon the liberty . of ' the citizen by . . the 
subjective determination of facts by an 
executive authority, and the Parliament 
has provided several safeguards against 
misuse of the power. The very fact that 
a 'defective order has been passed, or 
that an order has become invalid be- 
cause of default in strictly complying 
with the mandatory provisions of the law 
bespeaks negligence on the part of the 
detaining authority, • and the principle 
underlying Section 13 (2) is, in our view 
the outcome of insistence by the Parlia- 
ment that the detaining authority shall 
fully apply its mind to and comply with 
the requirements of the statute and of 
insistence upon refusal to countenance 
slipshod exercise of jiower. 

13. Without tlierefoi'e, expressing any, 
opinion on the question whether the 
order passed by the State , Government 
on January 23, 1968, was justified, we 
are of the view that it was incompetent 
by virtue of sub-section (2) of Section 13 
of the Preventive Detention Act, 1950. 

SSG/D.V.C, Appeal allowed. 


AIR 1969 SUPREME COURT 48 
. . (V 56 C 15) 

(From New 061111)“ 

J. M. SHELAT AND,K. S. HEGDE, JJ. 

Orient Paper Mills Ltd., Apjiellant v. 
Union of India, Respondent. 

Givil Appeals Nos. 659 to 664 of 1965, 
D/- 3-5-1968. 

Cenh-al Excises and Salt Act (1944), 
Section 35 and Fii'st Sch. Item 17 (3) 
and (4) — Collector while hearing ap- 
peal acts quasi judicially — Directions 
issued by Central Board of Revenue 
which are not under Rule 238, caimot 
be binding on him for purposes of decid- 
ing the appeal — Detennination whether 
‘M. G. Poster paper’ was packing and 
■wiapping paper’ chargeable under item 
17 (4) or “printing paper” chargeable 
under item 17 (3) of first Schedule — 
Direction of Board, held, could not be 
binding on the Collector. Civil Appeal 
No. 635 of 1964, D/- 22-9-1965 (SC) and 
AIR 1958 SC 667 and AIR 1964 SC 1573, 
Rel. on. (Paras 7 and 12) 

“(Central Excise Revn. Apphis. Nos.. 720 
to' 725 of 1963, D/- 5-10-1963— New 
- Delhi) 
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Cases Referred: Chronological Paras 

(1965) Civil Appeal No. 635 of 
1964, D/- 22-9-1965 (SC), Alumi- 
nium Corporation of India Ltd. 

V. Union of India 7 

(1964) AIR 1964 SC 1573 (V 51) = 

(1964) 7 SCR 1, Rajagopala Naidu 
V. State Transport Appellate Tri- 
nal, Madras 10 

(1958) AIR 1958 SC 667 (V 45) = 

1959 SCR 551, Mahadayd 
Premchandra v. Commercial Tax 
Officer, Calcutta 9 

Mr, S. Ray, Senior Advocate (M/s. 
R, K. Choudhury, A. N. Parildi and B. P. 
Maheshwari, Advocates, with him), for 
Appellant; Mr. Seiyed Mohammad, 
Senior Advocate (Mr. S, P. Nayyar, Advo- 
cate with him), for Respondent. 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: These appeals by special 
leave arise from the orders made by the 
Government of India, Ministry of 
Finance, Department of Revenue, New 
Delhi on October 5, 1963, in Central 
Excise Revision Applications Nos, 720 
to 725 of 1963. Herein a common ques- 
tion of law arises for decision and that 
is whether “M, G. Poster paper” manu- 
factured by the appeUant-company is a 
“printing and writing paper” chargeable 
under item 17(3) of the First Schedule to 
the Central Excises and Salt Act, 1944 (No. 
1 of 1944), hereinafter referred to as the 
Act or whether it is “packing and wrap- 
ping paper” chargeable under item 17(4) 
of the aforementioned Schedule, 

2. The appellant is a public limited 
company incorporated under the Indian 
Companies Act, 1913, and an “existing 
company” within the meaning of the 
Indian Compam'es Act, 1956. It is carry- 
ing on business, inter alia, of manufac- 
turing and sale of various lands of paper 
at its factory at Bir]Tainagar in the dis- 
trict of Sambalpur in the State of Orissa. 
In particular, it manufactures “packing 
and_ wrapping paper”, “printing and 
writing paper” and “machine glazed 
paper” popularly known a “M. G. 
Poster paper”. Upto February 28, 1961, 
the date on which the Finance Bill of 
that year was introduced in Parliament, 
“printing and writing paper” and “pack- 
ing _ and wrapping paper” were subject to 
excise duty at the rate of 22 np per kilo- 
gram, though the former was chargeable 
under item 17 (3) and the latter imder 
item 17 (4) of the First Schedule to the 
Act. The Finance Act of 1961' raised 
1969 S. C./4 I G— 4 
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the excise duty payable under item 17 (4) 
to 35 np per Idlogram with effect from 
March 1, 1961. From March 1, 1961, to 
August 1, 1961, the excise officers levied 
duty on “M. G. Poster paper” under 
item 17 (3) i. e., at the rate of 22 np per 
Kilogram. In other words during that 
period the excise authorities treated 
“M, G, Poster paper” as “printing and 
writing paper”. Subsequently, the exr 
cise authorities began to treat this 
paper as “packing and wrapping paper” 
and insisted on the appellant paying 
duty thereon under item 17 (4). The 
appellant paid duty at that rate imder 
protest and thereafter applied to the 
Assistant Collector for refund on the 
ground that the duty on that paper 
shnuld- have heea levied under Rem 17(3) 
and consequently the duty collected was 
in excess of that leviable under law. The 
Assistant Collector rejected that claim. 
Consequently, the appellant went up in 
appeal to the Collector of Central Ex- 
cise, who rejected its appeal. Then the 
matter was taken up in revision to the 
Government of India. The Government 
declined to interfere with the orders of 
the Collector. 

3. The orders made by the Collector 
in the various appeals and those made 
by the Government in the revisional ap- 
plications are similar in all the cases. 
Therefore it would be sufficient if we 
refer only to those made in one of the 
cases, viz., in CA 659 of 1965. 

4. The contention of the appellant 
before the Assistant Collector, the Col- 
lector as well as the Central Government 
was that “M. G. Poster paper” is a “print- 
ing and writing paper” and it was con- 
sidered as such, by the Indian Tariff 
Board, in the Tariff Commission 
Report published in 1959 and in 
the specifications published by the 
Indian Standards Institution. Further it 
was dealt as “printing and writing paper” 
in the annual rate contracts entered into 
between the appellant and the Govern- 
ment of India for supply of papers and 
paper-boards to the Government. This 
contention does not appear to have been 
examined either by the Collector or by 
the Central Government. The Collector 
rejected the appeals of the appellant with 
these observations: — 

“The crucial point in appeal is whe- 
ther the paper declared as ‘M. G, Poster 
paper shoidd be assessed as 'packing 
and wrapping paper, other - sorts’ imder 
tariff item No, 17 (4) or as 'printing and 
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writing paper, other sorts’ under tariff 
item 17 (3). 

^“The Central Board of Revenue have 
already made it clear that all types of 
poster paper of whatever colour includ- 
ing white should not be treated as print- 
ing and writing paper’ but as ■ ‘packing 
and wrapping paper’. As such, the 
Poster paper, has not been wrongly 
assessed. ' ; 

“I have carefully gone through _ the 
available records of the case. Consider- 
ing all the facts and circumstances, I do 
not find any reason to interfere with the 
order passed by the A. C. appealed 
against. His order is therefore confirm- 
ed. . ■ 

It is seen from his order that the only 
ground on which the Collector rejected 
the appeals of the appellant was that 
the .question was covered by tlie direc- 
tion issued by the Central Board of 
Revenue — ^liereinafter referred to as the 
Board. 

5. . During tlie pendency of the revi- 
sion applications filed before the Central 
Government, the Collector, in response 
to the notice served on him, filed his 
objections in writing. In those objec- 
tions he pleaded primarily two grounds 
in opposition to the appellant’s claim. 
They are: (i) that on chemical examina- 
tion it was found that “M. G. Poster 
paper” was “packing and wrapping 
paper” and (ii) the direction issued by 
the Board was binding on hirn. As per 
its order of October 5, 1963, the Gov- 
ernment rejected the revision applica- 
tions in question with these observa- 
tions: — 

“Tlie Government of India have care- 
fully considered all the points raised by 
the petitioners, but they regret that they 
do not find any justification for inter- 
fering with the order in appeal. The 
Revision Application is accordingly re- 
jected.” 

The order in question is by no means 
a speaking order; it is not possible to 
spell out from that order the reasons 
that persuaded the Government to re- 
ject the revision applications. The best 
that can be said in favour of the Gov- 
ernment is that it thought that the direc- 
tion issued by the Board referred to ear- 
lier was decisive of the matter. That 
vvas what was stated in the counter-af- 
fidavit filed on behalf of the Govern- 
ment of India in these appeals. Tlie 
only other reason that could have in- 
lluenced the decision of the Government 


was die statement of the Collector that 
on chemical examination it was found 
that “M. G. Poster paper” was “packing 
and wrapping paper”. If the Govern- 
ment had taken into consideration any 
other facts in deciding the revision ap- 
plications, they had clearly contravened 
the principles of natural justice as the 
appellant had not been given any op- 
portunity to rebut those facts. 

6. Now it is conceded , that “M. : G. 
Poster paper” was never chemically 
examined and the Collector’s statement 
to the contrary was incorrect. It is not 
possible to determine whether '.the in- 
correct statement made by the Collector 
had or had not influenced the Government. 
It may . be mentioned at this stage that the 
appellant had specifically complained to 
the Government that it had not been 
supplied with the copy of any report 
relating to chemical examination of 
‘M. G. Poster paper”, nor was it given 
any opportunity to contest the correct- 
ness of the facts mentioned in that re- 
port. Undoubtedly during the hearing of 
the revision applications , the appellant 
was not informed that the statement 
made by the Collector regarding the 
alleged chemical examination was in- 
correct, and tliat statement would not 
be taken into consideration in deciding 
the revision applications, 

7. This leaves us with the question 
of the directions issued by the Board. 
The question whether ‘‘M. G. Poster 
paiier” is “printing and writing paper” or 
“packing and wrapping paper” is. essen- 
tially a question of fact. That had to 
be decided by the authorities under the 
Act. It was not denied before us , that 
the Collector and the Central Govern- 
ment while deciding the appeals and the 
revision applications respectively func- 
tioned as quasi judicial authorities. So 
far as the nature of power exercised by 
the Central. Government under S. 36 
of the Act (revisional powers) is con- 
cerned, the matter is concluded by the 
decision of this Court in Aluminium 
Corporation of India Ltd. v. Union of 
India, Civil Appeal No. 635 of 1964, D/- 
22-9-1965 (SG). Therein this Court held 
that the said power is a quasi judicial 
power. There is hardly any douot that 
the power exercised by the. appellate 
authority, i. e., the Collector, under Sec- 
tion 35 is also a quasi judicial power. 
He i.s designated as an appellate autho- 
rity; before him there was a lis - between 
the appellant which had paid the duty 
and the Revenue; and his order is sub- 
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ject to revision by the Central Govern- 
ment. Therefore, it is obvious that the 
power exercised by him is a quasi judi- 
cial power. Dr. Syed Moharnmed, ap- 
pearing for the respondent, did not con- 
tend— and we think rightly— that the 
power exercised by the Collector was 
not a quasi judicial power. 

8. If the power exercised by the Col- 
lector was a qu^i judicial power — as we 
bold it to be— that po\ver cannot be 
controlled by the directions issued by 
tlie Board. No authority however high 
placed can control the decision of a judi- 
cial or a quasi judicial authority. That 
is the essence of our judicial system. 
There is no provision in the Act em- 
powering the Board to issue directions 
to the assessing authorities or the ap- 
pellate authorities in the matter of 
deciding disputes between the persons 
who are called upon to pay duty and 
the department. It is true that the 
assessing authorities as well as the ap- 
pellate. authorities are judges in their 
own cause; yet when they are called 
upon to decide disputes arising under 
the Act they must act independently and 
impartially. They cannot be said to act 
independently if their judgment is con-: 
trolled by the directions given by others. 
Then it is a misnomer to call their orders 
as their judgments; they would essen- 
tially be the judgments of the authority 
that gave the directions and which auth- 
ority had given those judgments with- 
out hearing the aggrieved party. The 
only provision imder which the Board 
can issue directions is Rule 233 of the 
Rules framed imder the Act. That rule 
• says that the Board and the Collectors 
may issue written instructions providing 
for any supplemental matters arising out 
of these Rules. Under this rule the 
only instruction that the Board can issue 
is that relating to administrative matters; 
otherwise that rule will have to be con- 
sidered as ultra vires Section 35 of the 
Act. 

9. In Mahadayal , Premchandra v. 
Commercial Tax Officer, Calcutta, 1959 
SCR 551 = (AIR 1958 SC 667) this Court 
held that the Commercial Officer while 
assessing certain transactions should not 
have solicited instructions from the Assis- 
tant Commissioner, nor should he have 
acted on the basis of those instructions. 
It was further held that the instructions 
given by the Assistant Commissioner had 
vitiated the entire proceedings as "the 
procedure adopted was, to say the least, 
unfair and was calculated to undermine 
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the confidence of the public in the im- 
partial and fair administration of the 
sales tax department”. 

10. In Rajagopal Naidu v. State Tran- 
sport Appellate Tribunal, 1964-7 SCR 
1 = (AIR 1964 SC 1573), this Court was 
called upon to consider the validity of 
Madras Government Order No. 1298, 
dated April 28, 1956 issued under Sec- 
tion 43-A of &e Motor Vehicles Act, 
1939, whereunder certain directions were 
given to the Transport Authorities in 
the discharge Of their quasi judicial 
-functions. The G. O. in question was 
struck down by this Court. In the 
course of the judgment, Gajendragadkar, 
C. J., speaking for ' the Court, observed 
thus; — 

“In reacliing this conclusion, we have 
been influenced by certain other consi- 
derations which are both relevant and 
material. In interpreting Section 43-A 
we think, it would be legitimate to as- 
sume that the legislature intended to 
respect the basic and elementary postu- 
late of the rule of law, that in exercising 
their authority and in discharging their 
quasi judicial function, the tribunals con- 
stituted under the Act must be left ab- 
solutely free to deal with the matter ac- 
cording to their best judgment. It is of 
the essence of fair and objective admin- 
istration of law that the decision of 
the Judge or the Tribunal must be ab- 
solutely unfettered by any ertraneous 
guidance by the executive or administra- 
tive wing of the State. If the exercise 
of discretion conferred on a quasi judi- 
cial tribunal is controlled by any such 
direction, that forges fetters on the exer- 
cise of quasi judicial authority and the 
presence of such fetters would make the 
exercise of such authority completely 
inconsistent with the weU-accepted 
notion of judicial process. It is true that 
law can regulate the exercise of judicial 
powers. It may indicate by specific 
provisions on what matters the tribunals 
constituted by it should adjudicate. It 
may by specific provisions lay down the 
principles which have to be followed by 
the tribunals in dealing with the said 
matters. The scope of the jurisdiction 
of the tribunals constituted by statute 
can weU be regulated by the statute 
and principles for guidance of die said 
tribunals may also be prescribed sub- 
ject of course to the inevitable require- 
ment that these provisions do not con- 
travene the fundamental rights guaran-i 
teed by the Constitution. But what law 
and the provisions of law may legiti- 
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mately do cannot be permitted to be 
done by administrative or executive 
orders. This position, is so well estab- 
lished that we are reluctant to hold that 
in enacting Section 43-A the Madras 
Legislature intended to confer power on 
the State Government to invade the do- 
main of the exercise of judicial power. 
In fact, if such had been the intention 
of the Madras Legislature and had been 
the true effect of the provisions of Sec- 
tion 43-A, Section 43-A itself would 
amount to an unreasonable contravention 
of fundamental rights of citizens and 
may have to be struck do\vn as uncon- 
stitutional. That is why the Madras 
High Court dealing with the validity of 
Section 43-A had expressly observed that 
what Section 43-A purported to do was 
to clothe the Government with autho- 
rity to issue directions of an administra- 
tive character and nothing more. It is 
somewhat unfortunate that though judi- 
cial decisions have always emphasised 
this aspect of the matter, occasion did 
not arise so long to consider the vali- 
dity of the Government order which on 
the construction suggested by the res- 
pondent would clearly invade the domain 
of quasi judicial administration.” 

11. The rule laid down in the above 
decisions is fully applicable to the facts 
of this case. It is obvious as well as 
admitted that both the Collector and 
the Central Government proceeded on 
the basis tliat the direction given by 
the Board was decisive of the matter. 
The revision applications filed before 
the Government were heard and decided 
by one of the members of the Board. 
He appears to have proceeded on tlie 
basis that in view of die directions given 
by the Board nothing more need be said 
as to the point in dispute. It is regret- 
table that when administrative officers 
are entrusted with quasi judicial func- 
tions, oftentimes they are unable to 
keep aside administrative considerations 
while discharging quasi judicial func- 
tions. This Court as well as the High 
Courts have repeatedly tried to impress 
upon them that their two functions are 
separate; while functioning as quasi judi- 
cial officers they should not allow their 
judgments to be influenced by adminis- 
trative considerations or by the instruc- 
tions or directions given by their supe- 
riors. In this case both the Collector as 
well as the Central Government have 
i^ored the line that demarcates their 
administrative duties and their judicial 
lunctions. 


12. Dr. Syed Mohammed did not tryj 
to justify the directions given by the' 
Board nor did he contend that that direc-. 
tion has any force of law. On the other! 
hand, his main contention was that die 
grounds urged before this Court were 
not at aU taken before the Collector and 
the Central Government and therefore 
the appellant should not be permitted to 
take those grounds in this Court. We 
do not think that Dr. Syed Mohammed 
is right in his contention. Before the 
Central Government the appellant had 
definitely contended that no copy of the 
report relating to chemical examination 
of “M. G. Poster paper” had been given 
to die appellant and therefore the same 
could not have been taken into consi- 
deration. At that stage the appellant 
could not have loiown that the statement 
of the Collector relating to , chemical 
examination of “M. G. Poster paper” was 
incorrect. As regards the validity of the 
direction given by die Board, it is clear 
from the notes of argument maintained 
by the member of the Board who heard 
the revision applications that that con- 
tention had been taken before _ him, 
though not in the form in which it was 
presented before this Court. This, what 
we get from the notes maintained by 
him: — 

“The matter (as to whedier ‘M. G. Pos- 
ter paper is printing and writing 
paper’ or ‘packing and wrapping 
paper’) was re-examined in detail, in con- 
sultation with all the concerned autho- 
rities, viz., the Ministry of Commerce 
and Industries, die Indian Standards In- 
stitution and the Chief Chemist. The 
views of Collectors of Central Excise as 
well as those of Collectors were also in- 
vited. Ultimately it was re-affirmed 
vide the Board’s letter No. F. No. 21/36/ 
61/CXIV dated November 6, 1961, that 
poster paper was correctly assessable as 
‘packing and wrapping paper’ and should 
continue to be assessed as such. F.M.’s 
approval was also secured before con- 
firming this position. This therefore 
should settle the main issue regarding 
the classification of the poster paper.” 
From these notes it is clear that at any 
rate the correctness of die direction issu- 
ed by the Board was put in issue during 
the hearing of the revision applications. 
That apart, we are clearly of fte opinion 
that even if the question of the legality of 
the directions issued by the Board had 
not been taken before the authorities 
under die Act, as that direcdon com- 
pletely vitiates the proceedings arid 
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[makes a mockery of the judicial process, 
we tMnk we ought to consider the , legal- 
ity of that direction. For the reasons 
already mentioned, we hold that that 
direction was invalid and the same has 
vitiated the proceedings before the Gob 
lector as well as the Government. 

IS. Both the appellant as well as the 
Revenue invited us to decide the case 
bn the basis of the material on record. 
Ordinarily this Court does not go into 
questions of fact. That is the duty of 
the authorities under the Act, We see 
no exceptional circumstances in this case 
requiring us to deviate from the ordi- 
nary rule. 

14. For the reasons mentioned above 
these appeals are allowed and the orders 
of the Central Government as well as 
that of the Collector are set aside, and 
the proceedings remitted to the Collector 
for deciding the question whether “M. 
G. Poster paper” should be assessed as 
“printing and writing paper” or as “pack- 
ing and wrapping paper” afresh. The 
respondents shall pay the costs of the 
appellant in all these appeals; hearing 
fee one set. 

GGM/D.V.C, Appeals allowed. 


AIR 1969 SUPREIvIE COURT 53 
(V 56 C 16) 

(From Patna)* 

S, M. SIKRI, J. M. SHELAT AND 
V. BHARGAVA, JJ. 

1, The State of Bihar (In Crl. A. No, 
141/65); 2. Ramujagar Singh (In Crl. A, 
No. 142/65); 3. Deo Singh alias Suraj 
Deo Singh (In Crl. A. No. 78/68), Appel- 
lants V. 1. Kapil Singh (In Crl. A. No. 141/ 
65); 2. The State of Bihar (In Crl. As, 
Nos. 142/65 and 78/68), Respondents, 
Criminal Appeals Nos. 141 and 142 of 
1965 and 78 of 1968, D/- 18-4-1968. 

Criminal P. G. (1898), Section 367 — 
Appreciation of evidence — Murder — ■ 
Child witness — Evidentiary value — 
Corroboration, Criminal Appeal No. 545 
of 1962, D/- 9-2-1965 (Pat), Partly Rever- 
sed. 

While a child witness of about 12 
years can often be expected to give out 
a true version because of its innocence, 
there is always the danger in accepting 
the evidence of such a witness that, 

‘’(Cri. Appeal No. 545 of 1962, D/- 9-2- 
1965— Pat.) 
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under influence, she might have been 
coached tp give out a version by persons 
who may have influence on her. Thus 
where a girl who was sleeping with the 
deceased stated that she was lying on a 
cot close to the cot on which her deceas- 
ed aunt was sleeping; that she actually 
saw her aunt being killed and, accord- 
ing to her, there was a threat to her life 
^so when one of the accused said that 
she should also be killed, though she 
was saved when another accused asked 
that she should be spared because she 
was a child. Further she refused to give 
out the names of accused and gave them 
only after being kept in police custody 
for two days. Corroboration of the evi- 
dence was sought from the recovery of 
bloodstained quilt and some articles 
from some of the accused and failure of 
the accused to give reasonable explana- 
tion. 

Held that there were a number of cir- 
cumstances which indicated that it was 
imsafe to rely on the girl’s evidence. The 
girl whose statement implicating the ac- 
cused persons was obtained vmder the 
circumstances could not, therefore, be 
held to be a reliable witness, particularly 
in view of the circumstance that she did 
not disclose their names even at the ear- 
lier stage when she had not been put 
in fear of her life. Further the recover- 
ies could not be held to corroborate the 
girl's version. Failure of the accused 
to give an adequate explanation would 
not lead to an inference that the blood- 
stains must be those of the blood of the 
deceased. The circumstances seemed to 
indicate that there was no connection at 
all between the bloodstains and the 
murder. Grl. Appeal 545 of 1962 D/- 9-2- 
65 (Pat.), Partly Reversed. 

(Paras 6, 7 and 10) 

M/s. D. P. Singh, K. M. K. Nair and 
Dr. N. M. Ghatatate, Advocates, for Ap- 
pellant (In Crl. A. No, 141/65) and Res- 
pondent (In Crl. A. No. 142/65); Mr. 
R. C. Prasad, Advocate, for Appellant 
(In Crl. A. No. 142/65); Mr. R. C. Pra- 
sad, Advocate (Amicus Curiae), for Ap- 
pellant (In Crl. A. No. 78/68); Mr. U. P. 
Singh, Advocate, for Respondent (In Crl. 
A. No. 141/65). 

The following Judgment of the Court 
was delivered by 

BHARGAVA,-** J,; These three appeals 
all arise out of a trial held by the Ad- 
ditional Sessions Judge of Patna in res- 
pect of a charge of murder of an old 
lady Rohini Kuer, mfe of Munshi Chau- 
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dhary, residing in village Lohra, Police 
Station Bakhtiarpur, District Patna. The 
prosecution case was that, on the night 
between 17th and IStli June, 1961, 
Rohini Kuer, who was aged about , 60 
years, was sleeping on a cot in the court- 
yard of her house and, nearby on a small- 
er cot was sleeping her niece, Manti 
who was about 11 years of age. Munshi 
Chaudhary himself, his sons and daugh- 
ters-in-law were at Ranchi where one of 
his sons had been posted as a Block 
Development Officer. During the night, 
Rohini Kiier had -closed all the doors and 
had pul a lock from inside on the con- 
necting door between the female apart- 
ment and the male apartment of the 
house. Some time during the night, 
three miscreants entered the female 
apartment by cutting a hole in the wall 
on the western side of the connecting 
door and began to ransack different 
rooms of the house. Rohini Kuer woke 
up on hearing the sounds, while the 
miscreants were breaking open the boxes 
and removing the Artides. She got up 
from her bed, accosted the thieves and 
also called out to Manti. Two of those 
persons rushed at her, threw her down on 
the verandah and inflicted several injuries 
on her body. One of them brought out a 
sword which was kept in the southern 
room adjacent to the verandali and cut 
her neck in the light of the electric torch 
which had been lighted by the third 
person. Thereafter, they took away cash, 
clothes and ornaments having broken 
open several boxes. They also took away 
an iron safe. Manti pretended to be as- 
leep and did not cry out due to fear. At 
one stage, one of the thieves suggested 
that she should also be killed, but another 
one intervened and suggested that it 
was unnecessary to commit her murder. 
Manti continued lying on her cot till 
dawn when she came out of the house 
through the hole which had been cut by 
the thieves and started weeping. While 
she was in the Baithak of Munshi 
Chaudhary, one Bhagwat Prasad, who 
was passing by, enquired what the matter 
was. She told him that Daiya had been 
cut. TDaiya’ was the term by which she 
used to address Rohini Kuer who washer 
father’s , sister. Bhagwat Prasad then 
entered the female apartment through 
the sarne hole and found the dead body 
of Rohini Kuer lying im the verandah. 

he came out after seeing the dead 
body,- Ramkishun Chukidar also arrived. 
Both of them then went to Hamaut 
Police outpost four miles away where 


Bhagwat Prasad lodged a First Informa- 
tion Report which was recorded by Assis- 
tant Sub-Inspector Jagdish Singh at 
about 8 A.M., the date being 18th June, 
1961. He sent a copy of the Report to 
Bhaktiarpur Police Station for institu- 
tion of a case and himself proceeded to 
the scene of occurrence at 10.30 A. M. It 
is . said , that, in the meantime, Manti’s 
mother had arrived and she told Manti 
not to disclose the names of the i of- 
fenders lest she should also be killed. 
Jagdish Singh, A.S.I., inspected the 
place of occurrence, noticed the hole 
that had been cut in the wall and act- 
ually went inside through the same 
opening. He found tlie dead body 
lying in the verandah and also 
noticed some footprints on the 
floor near the dead body. A blood- 
stained sword kept . in a sheath 
was also found by him in a room adjacent 
to the verandah where he also found 
another footprint in bloodstains. He pre- 
pared the inquest report and sent the 
dead body of Rohini Kuer for post mor- 
tem exaniination. The investigation was 
then taken over by Inspector of Police, 
Lakshmi Narain Pathak, who took state- 
ments of various witnesses. According 
to him, though he was, able to record a 
detailed statement of Manti covering 
about two pages, Manti refused to dis- 
close the names of the culprits and start- 
ed weeping when she was asked to give 
out, the names. He sent a requisition to 
Patna for a police dog and a photo- 
grapher. Three days later, on 21st June, 
the police dog and the photographer 
arrived in village Lohra, and the Inves- 
tigating Officer, Pathak, on reaching the 
spot let loose the dog. The dog went to 
the house of Ramujagar appellant and 
entered a room from which one Dasuti 
Chadar and one quilt stained with blood 
were . seized . by the Investigating Officer 
Pathak. Thereafter, the dog went to the 
house of Kapil Singh who, in the mean- 
time, had left his house on seeing the 
police arriving. He was, however, arrest- 
ed by the Dafadar. Subsequently, the 
dog led the police to the house of Deo 
Singh and his brother Singheshwar 
where, on a search having been made, a 
pair of gold ear-tops were recovered 
from a niche situated in a room facing 
east. Tlie ear-tops were kept in a card- 
board case which bore the inscription 

"Malti Singh, Women’s College Ranchi, 
P. N. U. N. C. H. 2”. In the inner cover 
of the case “'M. Singh” had been written 
in English and the names of the dealers 
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were also printed on it. Tlie gold ear- 
tops and its covering box were seized by 
the investigating officer. On 22nd June, 
1961, Jagdish Singh, A. S. L, Hamaut 
Police outpost, bn searching a. well situat- 
ed about three quarters of a mile away 
from village Lohra, recovered a Godrej 
Iron Safe which was taken out and was 
found to contain articles including In- 
surance Policies in the name of Nand- 
kishore Singh son of Munshi Chaudhary. 

2. The girl Manti was taken to 
the Police Station by the Investigating 
Officer bn the 19th June, 1961, apparent- 
ly because she had failed to disclose the 
names of the thieves whom she had seen 
inside the house and who had committed 
the murder of Rohm! Kuer in. her presence. 
Manti was kept at the Police Station and 
was repeatedly questioned. According to 
the Investigating Officer, Lakshmi Narain 
Pathak, she was allowed to visit her 
sisters idace in between, but she was 
always . provided with a police escort. 
At about midnight on the night between 
21st and 22nd June, 1961, she is alleged to 
have disclosed the names of the three 
culprits. The names that she gave were 
those of Kapil Singh alias Kapildeo Singh, 
Ramujagar Singh and Deo Singh alias 
Surajdeo Singh. She then amplified the 
statement by stating that it was Kapil 
Singh who had actually cut the neck of 
Rohini Kuer and that Ramujagar Singh 
and Kapil Singh were the two persons 
who had attacked her. Deo Singh, ac- 
cording to her, was the person who was 
flashing the torch to give light to his 
two companions. She added that Deo 
Singh had said that she also should be 
killed, whereupon Kapil Singh said that 
she was a child and they should leave 
her. 

3. Subsequently, on 28th June, 1961, 
Manti and her mother were both produc- 
ed before a Magistrate who recorded 
their statements under Section 164. Cri- 
minal Procedure Code. Manti was allo- 
wed to go home after this statement of 
hers had been recorded by the Magis- 
trate. Samples of the foo^rints of the 
three suspects were compared with the 
footprints in blood found at the scene of 
occurrence by the police Expert on 
Footprints and evidence was sought to 
be given by him to prove that one of the 
footprints tallied with the footprint of Deo 
Singh. 

4. The Additional Sessions Judge ac- 
cepted as true the evidence of Mariti. 
He fuifbcT held that there was corro- 
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boration of her evidence at least against 
two of the persons Ramujagar Singh and 
Deo Singh. His finding was that the 
quilt and the chadar, which were prov- 
ed stained with human blood, having 
been recovered from the house of Ram- 
ujagar Singh, provided very good cor- 
roboration of the case against him of 
participation in this murder. Similarly, 
the Additional Sessions Judge held that 
the recovery of the ear-tops with the card- 
board box containing on it the name of 
the daughter-in-law of Rohini Kuer as 
well as the circumstance that the blood- 
stained footprint found on the spot talli- 
ed with that of Deo Singh appellant 
furnished very good corroboration of the 
case against Deo Singh. These circums- 
tances indicated that Manti had 
given truthful evidence ' and, consequent- 
ly, he convicted all the three persons for 
the offence under Section 302, 1. P. C! 
read with Section 34, I. P. C. All the 
three persons were sentenced to impri- 
sonment for life for this offence. Kapil- 
deo was, in addition, found guilty of the 
substantive offence under Section 302i 
I.- P. C. for committing the murder of 
Rohini Kuer and he was sentenced to 
imprisonment for life for that offence; 
Deo Singh was further found guilty of 
an offence punishable under Section 411, 
I. P. C., and sentenced to undergo . rigo- 
rous imprisonment for one year. All Qie 
sentences were directed to run concur- 
rently. Singheshwar, the brother of Deo 
Singh, who was also tried with the other 
three persons, was acquitted of all the 
charges. 

5. The three convicted persons, Kapil 
Singh, Ramujagar Singh and Deo Singh 
appealed to the High Court at Patna. 
The appeal came up before a Division 
Bench. Both the learned Judges con- 
stituting the Bench held that it was not 
safe to base any conviction on the soli- 
tary testimony of Manti and, consequent- 
ly, they gave Kapil Singh the benefit of 
doubt, set aside his conviction and sent- 
ences, and acquitted him. . One of’ the 
learned Judges was of the opinion that 
the conviction of the other two persons 
Ramujagar Singh and Deo Singh should 
be upheld on the basis of the evidence 
of Manti as corroborated by recoveries, 
in the case of Ramujagar Singh, of the 
bloodstained chadar and quilt and, in the 
case of Deo Singh, of the ear-tops and 
the cardboard box. Reliance was also 
placed on the circumstance that the foot- 
print of Deo Singh in blood, was found 
dose to tiie scene of occurrence. The 
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other learned Judge was, however, of the 
opinion that, in the circumstances, of this 
case, it was not safe to rely on the evid- 
ence of Manti at all against any of the 
persons charged with the offence and, 
consequently, he expressed the opinion 
that Ramujagar Singh and Deo Singh 
should also be given the benefit of doubt 
and acquitted. Thereupon, the appeal of 
these two appellants was referred to a 
third Judge who agreed with the former 
and held that the conviction and sent- 
ences of these two persons must be 
upheld. As a result, the appeal of Ram- 
ujagar Singh and Deo Singh was dis- 
missed. Criminal Appeal No. 141 of 1965 
has been brought by special leave by the 
State of Bihar against the acquittal of 
Kapil Singh, while Criminal Appeal No. 
142/1965, also by special leave, has been 
brought up by Ramujagar Singh against 
the .judgment of the High Court uphold- 
ing his conviction. In addition, Deo 
Singh has also come up to this Court by 
special leave. Special leave to him was 
granted at the time of hearing of the 
two Criminal Appeals Nos. 141 and 152 
of 1965. All the three appeals 
are, therefore, being dealt with together 
in this one judgment. 

6. The facts enumerated above make 
it clear that the crucial question that has 
to be determined in this case is whether 
the evidence of Manti can be relied 
upon for the purpose of convicting Kapil 
Singh, or upholding the conviction of 
Ramujagar Singh and Deo Singh. She 
is the only witness who, according to the 
prosecution, actually witnessed the mur- 
der and saw the assailants. It is, of 
course, clear that the fact that Rohini 
Kuer was murdered on the night between 
the 17th and 18th June, 1961 in her 
house by some thieves, who entered the 
house by breaking open a hole in a wall, 
is amply proved by the prosecution 
evidence. The point that needs to be 
examined is whether these three persons 
were amongst the thieves who committ- 
ed the crime. Manti is a young girl 
whose age was recorded as 12 years at 
the time when she was examined in the 
Court of Session in July, 1962, so that, at 
the time of the incident, she was only 11 
years of age. While such a child witness 
can often be expected to give out a true 
version because of her innocence, there 
is always the danger in accepting die 
evidence of such a witness diat, under 
influence, slie might have been coached 
to give out a version by persons who 
may have influence on her. In this case. 


there are a number of circumstances 
which, in our opinion, indicate that it 
will not be quite safe to rely on her 
evidence. She stated that she was lying 
on a cot close to the cot on which her 
aunt Rohini Kuer was sleeping. 
She actually saw her aunt being Idlled 
and, according to her there was a threat 
to her life also when Deo Singh said 
that she should also be killed, though 
she was saved when Kapil Singh asked 
that she should be spared because she 
was a child. It does not seem to be very 
likely that a child in such circumstances 
could have continued to pretend that she 
was asleep. In the morning, according 
to her, when she came out, she met 
Bhagwat Prasad before meeting her 
mother and she told Bhagwat Prasad 
tliat ‘Daiya' had been killed. It is sur- 
prising that she did not at that stage dis- 
close the names of any of these persons 
to Bhagwat Prasad. In fact, the con- 
duct of Bhagwat Prasad in not 
trying to find out the names of the per- 
sons who had committed die murder 
from Manti when she told him about it 
appears, to be quite unnatural. It can- 
not be expected that, on hearing of the 
murder, he would quietly enter the house 
to discover the dead body without at all 
asking Manti, whether she had seen the 
culprits and who they were. She even 
met others like the Chaukidar Ram- 
kishun, and witnesses Shyam Ram and 
Gursahay before she met her mother. In 
her evidence, she tried to explain her 
failure to disclose the names by stating 
tiiat her mother had warned her not to 
disclose the names lest she should also 
be killed by the persons named by her. 
This explanation sought to be advanced 
on behalf of the prosecution will not at all 
explain why there was no disclosure of 
names by Manti to the persons mentioned 
above whom she met before this warning 
was given to her by her motlier. At no 
stage has any suggestion been put forward 
by the prosecution that the thieves them- 
selves had put her in fear of life by 
threatening to kill her if she disclosed 
their names. She could not, therefore, 
be under any fear at the time when she 
met Bhagwat Prasad, the Chaukidar and 
others and there was no explanation at 
all why their names were not ascertained 
from her or voluntarily disclosed by her 
at that stage. 

7. The subsequent story put. forward 
by the prosecution to explain tire belat- 
ed disclosure of the names is highly 
suspicious and, in fact, indicates that, in 
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this case, the investigation by the Police 
has not been honest. The Investigating 
Officer, Lakshmi Narain Pathak himself 
states that he 'arranged that the girl be 
taken to the Police Station on 19th June, 
1961 and she was then kept confined 
there up to the 28th June, 1961, until 
her statement was recorded by a Magis- 
trate under Section 164,- Cr. P. G. We 
fail to imderstand under what law the 
police was authorised to keep this girl 
confined in the police station for so 
many days. Pathak, of course, tried to 
convert this confinement into protective 
custody, adding that she was allowed to 
go to her sisters house in between; but 
Manti herself contradicts Pathak. Ac- 
cording to her, she was not allowed to 
leave the pohce Station at all imtil the 
28th June. Her statement is that she 
was kept in a room in the Police Station 
along with a constable and the room was 
only opened when it was necessary for 
her to go out to ease herself. ■ In the 
day-time, she was allowed to come up 
to the door of the room, but was not 
allowed to move away from the door. 
Each night she was shut inside the room 
and was kept shut like that for five or 
six nights. It is true that her mother 
was allowed to visit her, but this illegal 
confinement by the Police was reprehen- 
sive and very adversely affects the value 
of the evidence obtained by the police 
under these circumstances. In this con- 
nection, it is significant to note that, even 
according to Pathak, the names were dis- 
closed to him for the first time by Manti 
at midnight on the night between 21st 
and 22nd June, 1961. The very fact 
that she was questioned at the odd hour 
of midnight makes it obvious that com- 
pulsion was being used on her to make 
her state the names of these persons. If 
it was true, as alleged by Pathak, that 
she was being kept there for her perso- 
nal protection only, there was no reason 
aj all why she should have been ques- 
tioned during the night when a child of 
her age should certainly have been allow- 
ed to take undisturbed rest. Pathak has 
tried to justify the course adopted by 
him by saying that he thought it to be 
proper to keep a girl of tender age in 
police station even for weeks for taking 
a statement, because he wanted to Imow 
truth. It is surprising that a police 
officer should hold such views. Clearly, 
he was acting against law in keeping that 
girl confined in the police station with a 
police constable posted all the time as 
uCT companion. The excuse fliat she 
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needed protection is belied by the cir- 
cumstance that at least for one day from 
18th Jxme to 19th June she was allowed 
to remain out of police custody and 
there is no suggestion that any protec- 
tion was afforded to her during that 
time. It was only on 19th June that she 
was taken to the Police Station obviausly 
because she had refused to give the 
names as desired by the Police. The 
Inspector of Pohce, Pathak, purported to 
give ewdence as if, in Bihar, it is nothing 
extraordinary to keep such a witness in 
pohce custody. We hope that there is no 
such practice in that State. Manti, whose 
statement implicating tliese tliree persons 
was obtained in these circumstances, can- 
not, tlierefore, be held to be a rehable 
witness particularly in view of the cir- 
cumstance that she did not disclose theirj 
names even at the earher stage whenj 
she had not been put in fear of her life 
by her motlier. 

8. In this connection, importance 
must attach to tire circumstance that her 
mother, who is said to have put the fear 
of life in her, did not enter the witness- 
box at all when the case was tried in 
the Court of Session. She was, no doubt 
examined by the Pohce and her state- 
ment was also obtained under Sec. 164, 
Cr. P. C., by producing her before the 
Magistrate. She was present in the 
Court of Session when Manti was being 
examined, but, when her turn for exami- 
nation came, she disappeared. The 
Pubhc Prosecutor naturally came out 
with tire explanation that she had been 
got at by the accused. We are unable 
to accept this explanation for her non- 
appearance. It seems that, if she had 
come in tlie witness-box she would not 
have supported the prosecution and con- 
sequently, tlie excuse was put forward 
that she disappeared on the day fixed 
for her evidence, even though she was 
staying at tlie same place as her daughter 
Manti and was looldng after her during 
the trial of the case. In this connection 
it is significant that, according to Manti 
herself, her mother had told the Inspec- 
tor of Police that she had not forbidden 
her to disclose the names of the culprits. 
This seems to be another example of 
the unsatisfactory or unreliable conduct 
of the investigation in the present case. 

9. Apart from these circumstances, 
which throw considerable doubt on the 
evidence of Manti even the corrobora- 
tive evidence sought to be adduced by 
the prosecution appears to us to be of a 
very doubtful character. As against 
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Rmaujagar Singh, the corroborative evi- 
dence put forward is that a quilt and a 
Dasuti Chadar stained with human blood 
were recovered from his house; but 
no reasonable explanation is sought 
to be given by the prosecution as to hoAv 
the blood came to be on these two arti- 
cles, if it was the blood of the deceased 
Rohini Kuer. It is to be noted that the 
murder took place in June, 1961 and at 
least a quilt will not be in use at all 
during that season in the plains of Bihar. 
A suggestion seems to have been put 
forward that Ramujagar Singh had taken 
both these articles to wrap himself in 
them in order to conceal his identity. 
This suggestion is, however, clearly nul- 
lified by the evidence of Manti who does 
not state that any one of the persons, 
whom she saw in the house at the time 
of murder, was carrying a quilt or a 
chadar or was trying to conceal his fea- 
tures by wrapping himself in them; Even 
the alternative explanation that they may 
have become bloodstained when Ramu- 
jagar Singh came home with Rohini 
Kuer’s blood on his body is, on the face 
of it, highly improbable. Manti hersell 
says that all the culprits washed their 
hSnds in the house where the murder 
was committed before leaving that 
house. The quilt and the Dasuti Chadar 
had sprinkling of blood and not 
mere blood-smudges. Obviously such 
sprinkling of blood could not ap- 
pear on the quilt and the Dasuti 
Chadar by their coming merely in con- 
tact with Ramujagar Singh after his re- 
ctum to his house, even if some blood- 
jStains remained on his body when he 
,came home. It is true that the explana- 
tion for these bloodstains put forward 
on behalf of Ramujagar Singh that they 
were from some skin sores of one of 
the children of his family has nol been 
accepted and is not very satisfactory, but 
the failure of an accused to give an ade- 
quate explanation does not lead to an 
inference that these bloodstains must be 
those of the blood of the deceased. The 
circumstances seem to indicate that there 
is no connection at all behveen these 
bloodstains and the murder of Rohini 
Kuer. 

10. Similarly, the recovery of the 
gold eartops and the cardboard box, 
which contained them, is highly suspi- 
cious. For one thing, the prosecution 
have failed to establish tliat the room, 
trom which they were recovered, was 
that of Deo Singh appellant. Deo Singh 
even according to the prosecution wit- 


nesses, was employed outside this vil- 
lage and had only come on a visit from 
his duty. The room, from which they 
were recovered, is described as a room 
for keeping cow-dung cakes. The Investi- 
gating OlBcer naturally could not know 
who in the family of Deo Singh was in 
actual occupation of this room, while the 
only recovery witness, Narsing Mahto, had 
to admit that he did not see Deo Singh 
eating or sleeping in that room, or keep- 
ing things in tliat room, or taking them 
out of that , room. In fact, when further 
cross-examined, he admitted that he 
never saw how that room was used. 
Obviously, he was not in a position to 
establish that this room was in the oc- 
cupation of Deo Singh appellant. The 
circumstances of the recovery are also 
doubtful. According to Inspector ol 
Police, Pathak, he observed all the for- 
malities required to be observed when 
searching the house of Deo Singh. One 
of the formalities that has to be observed 
is that tlie searching officer should give 
his personal search to" the witnesses be- 
fore entering the premises to be search- 
ed and should similarly search the wit- 
nesses also in the presence of one an- 
other. If the Inspector means that . this 
was done by stating that all formalities 
were observed he is contradicted by 
Narsingh , Mahto who says that on his 
arrival, he found the Inspector in the 
inner courtyard of the house, which 
means tliat he had already entered the 
house without observing the formalities. 
At tlie time of recovery, it is said that 
tlie cardboard box containing the eartops 
was kept in a comer of the room cover- 
ed by a number of tiles. The prosecu- 
tion story thus purports to make out that 
Deo Singh was foolish enough to keep 
in his room an article connected with the 
murder about which there could be no 
difficulty of identification, because , the 
cardboard box, had on it the name of 
the daughter-in-law of Rohini Kuer and 
he kept that box in such a manner under 
the tiles in the cow-dung room that the 
attention of the Police would straightway 
be attracted towards it. The whole story 
of recovery of this cardboard box - with 
the eartops tlius sounds highly impro- 
bable. 

11. The only other circumstance, 
which has been relied upon by the pro- 
secution is the identity of the blood- 
stained footprint with that of the sample 
footprint of Deo Singh appellant. We 
do not think that it is necessary to dis- 
cuss it in detail, because that evidence 
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is in its very nature, a very weak type 
of evidence and, in fact in the High 
Court even the third Judge, to whom the 
case was referred on difference of opi- 
nion, held that it would not be safe to 
rely on this evidence and discarded it. 

12. In these circumstances, it is clear 
that it is not at all possible to hold that 
the prosecution succeeds in proving the 
charge against any of these three per- 
sons. As a result, Cr. Appeal No. 141/ 
1965 filed by • the Stale is dismissed, 
while the appeals, of Ramujagar Singh 
and Deo Singh are allowed, their con- 
viction and sentences are set aside and 
they are acquitted of the offences with 
which they were charged. They shall 
be released forthwith. 

GGM/D.V.C. Order accordingly. 
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J. C. SHAH, V. RAMASWAMI, 

V. BHARGAVA, G. K. MITTER AND 
G. A. VAIDIALINGAM, JJ. 

Sudhir Chandra Nawn, Petitioner v. 
Wealth-tax Officer, Calcutta and others. 
Respondents. 

Interveners: 1. The State of Assam; 
2. The State of Kerala; 3. The State of 
Uttar Pradesh. 

Writ Petitions Nos. 153 to 155 of 1967, 
D/- 23-4-1968. 

(A) Wealth-tax Act (1957), Section 3 — 
Levy of tax during successive years on 
same subject-matter is valid — Tax not 
chargeable on accretion to wealth since 
last valuation. 

The charge imposed under Section 3 
is on the “net wealth on the correspond- 
ing valuation date” and not on the in- 
crease in the wealth of the assessee, or 
accretion to the wealth of the assessee 
since the last valuation date. There is 
ho constitutional prohibition against the 
ParBament levying tax in respect of the 
same subject-matter or taxing event in 
successive assessment periods. The plea 
that wealth-tax is chargeable only on 
the accretion of wealth during the finan- 
cial year is contrary to the plain words 
of the charging section. (Paras 1, 2) 
(B) Constitution of India, Article ^6, 
Sch. 7, List 1, Entry 86 and List. 11, 
Entry 49 — Levy of tax on capital value 
of non-agricultural lands and buildings 
' — Parliament can legislate therefor 
imder List I, Entry 86 — Imposition of 
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Wealth-tax on non-agricultural lands and 
buildings imder Wealth Tax Act (1957) 
is constitutional — Not conflicting with 
Entry 49 of List H. Observations made in 
AIR 1960 All 136 (FB) held were obiter and 
did not correctly inteipret Entry 86 of 
List I. 

The power to le\'y tax on lands and 
buddings imder Entry 49 List II does not 
trench upon the power conferred upon 
the Parliament by Entry 86, List I and 
therefore, the enactment of the Wealth- 
tax Act by the Parliament is riot ultra 
vires. (Para 8) 

The tax which is imposed by Eni^ 86, 
List I of Seventh Schedule is not directly 
a tax on lands and buildings. It is a 
tax imposed on the capital value of the 
assets of individuals and companies, on 
the valuation date. The tax is not im- 
posed on the components of the assets of 
the assessee: it is imposed on the 
total assets which the assessee 
o\ras, and in determining the net wealth 
not only fhe encumbrances specifically 
charged against any item of asset, but 
the generm Babihty of the assessee to 
pay his debts and to discharge his law- 
ful obligations have to be taken into 
account. In certain exceptional cases, 
where a person owes no debts and is 
under no enforceable obligation to dis- 
charge any liability out of his assets, it 
may be possible to break up the tax 
which is lewable on the total assets into 
components and attribute a component 
to lands and buildings ovmed by an 
assessee. In such a case, the component 
out of the total tax attributable to lands 
and buildings may in the matter of com- 
putation bear similarity to a tax on lands 
and buildings levied on the capital or 
annual value under Entry 49, List II. But 
the legislative authority of ParBament is 
not determined by visuaBzing the pos- 
sibiBty of exceptional cases of , taxes 
under two different heads operating 
similarly on taxpayers. Again Entry 49, 
List II of the Seventh Schedule contem- 
plates the levy of tax on lands and build- 
ings or both as imits. It is normally not 
concerned with the diwsion of interest 
or ownership in the units of lands or 
buildings which are brought to tax. Tax 
on lands and buildings is directly im- 
posed on lands and buildings, and bears 
a definite relation to it. Tax on the 
capital value of assets bears no definable 
relation to lands and buildings which 
may form a component of the total assets 
of the assessee. By legislation in exer- 
cise of power imder Entry 86, List I tax 
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is contemplated to be levied on tlie value 
of the assets. For the purpose of levy- 
ing tax under Entry 49, List II tlie State 
Legislature may adopt for determining 
the incidence of. tax the annual or the 
capital value of the lands and buildings. 
But the adoption of the annual or capi- 
tal value of lands and buildings for deter- 
mining tax liability will not make the 
fields of legislation under tlie two entries 
overlapping. (Para 3) 

Secondly in view of Article 246, , exclu- 
sive po\yer of the State Legislature has 
to be exercised subject to Clause (1) i. e., 
the exclusive power which the Parlia- 
ment has in respect of die matter enu- 
merated in List I. Assuming that there 
is a conflict between Entry 86, List I and 
Entry 49, List II, which is not capable 
of reconciliation, the power of Parliament 
to legislate in respect of a matter which 
is exclusively entrusted to it must super- 
sede pro tanto the exercise of power of 
the State Legislature. 

Observations made in AIR I960 All 
136 (FB) held were obiter and did not cor- 
rectly interpret Entry 86 of List 1. AIR 
1965 SC 1387 and AIR 1949 FC 81 and 
AIR 1939 FC 1, Rel. on; AIR 1962 Ker 
110 and AIR 1964 Ori 128 and AIR 1963 
Mys 111, Approved. 

(Para 7) 

Cases Referred ; Clironological Paras 
(1965) AIR 1965 SC 1387 (V 52) = 
1965-56 ITR 224, Banarsi Das 
v. Wealth-tax Officer, Special 
Circle, Meerut 3 

(1964) AIR 1964 Ori 128 (V 51) = 

(1965) 56 ITR 298, Badri Nara- 
yanamurthy v. Commr. of Wealtii- 
tax, Bihar and Orissa 8 

(1963) AIR 1963 Mys 111 (V 50) = 

(1963) 43 ITR 472, Sri Krishna 
Rao V. Third Wealth Tax Officer 8 
(1962) AIR 1962 Ker 110 (V 49) = 
(1962) 44 ITR 277, C. K. Mam- 
mad Kevi V. Wealth Tax Officer, 


Calicut 8 

(1960) AIR 1960 All 136 (V 47) = 

1959 All LJ 754 (FB), Oudli 
Sugar Mills Ltd., Hargaon v. State 
of U. P. 9 

(1949) AIR' 1949 FC 81 (V 36) ,= 

1948 FCR 207, RaUa Ram v. 

Province of East Punjab 4 

(1939) AIR 1939 FC 1 (V 26) = 

1939 FCR 18, In re. Central Pro- 
vinces and Berar Sales of Motor 
Spirit and Lubricants Taxation 
Act, 1938 6 


_ Nirmal Muldierjee and P. K. 
Muklierjee, Advocates, for Petitioner; 


Mr. C. K. Daphtaiy, Attorney General 
for India, (M/s, T. A. Ramachandran and 
R. N. Sachtliey, Advocates, with him), 
for Respondents (Nos. 1-3); Mr. 
Naunit Lai, Advocate, for Inten'e- 
ner No. 1; Air. M. R. K. Pillai, Advocate, 
for Intervener No. 2; Mr. C. B. Aganvala 
Senior Advocate, (Mr. O. P. Rana, Advo- 
cate, with him), for Inteiwener No. 3. 

The following Judgment of the Court 
was delivered by 

SHAH, J.: For tire years 1959-60, 1960- 
61 and 1961-62 tire petitioner was asses- 
sed to tax under tire Wealth-tax Act, 
1957, by the Wealth-tax Officer, C-Ward, 
District II (1), Calcutta. The petitioner 
failed to pay the tax and proceedings for 
recovery of tax and penalty were taken 
against him. The petitioner then irioved 
this Court for a writ quashing the order 
of assessment and penalty and notices 
of demand for recovery of tax.' The 
petition was sought to be supported on 
numerous grounds, none of which has, 
in our judgment, any substance. The 
plea that wealth-tax is chargeable only 
on tire accretion of wealth during tire 
financial year is contrary to the plain 
words of the charging section. Section 3 
of the Wealth-tax Act, as it stood in tire 
relevant years, declared tlrat tlrere shall 
be charged for every financial year a 
tax in respect of the net wealth on the 
corresponding r'aluation date of every 
individual, Hindu rmdivided family and 
company at dre rate or rates specified 
in the Schedule. The expression "net 
wealth” is defined irr S. 2 (m) as meaning 
"the amount by which the .aggregate 
value computed in accordance with the 
provisions of the Act of all tire assets, 
wherever located, belongirrg to tire asses- 
see on tire rmluation date, including as- 
sets required to be included in tlris net 
wealth as on the date under the Act, is 
in excess of the aggregate value of all 
the debts owed by the assessee on tire 
valuation date, otlrer than ® ® 

The e.xpression “assets” is defined in Sec- 
tion 2 (e) as inclusive of property of 
every description, movable or immovable 
but rrot including agricultural land and 
growing crops, grass or standing trees on 
such land. By Section 3 charge is im- 
posed upon the net wealth of an assessee 
on the corresponding valuation date. The 
charge thereby imposed is on tire "net 
wealth on the corresponding valuation 
date” and not on the increase in the 
wealth of the assessee, or accretion to 
the wealth of the assessee since tire last 
valuation date. 
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2. It was urged that the Parliament 
could not have intended that the same 
assets should continue to be charged to 
tax year after year. But there is no con- 
stitutional prohibition against the Parlia- 
ment levying tax in respect of the same 
subiect-matter or taxing event in succes- 
sive assessment periods, 

3. The Parliament enacted the 
Wealth-tax Act in exercise of tlie power 
under List I of the Seventh .Schedule 
Entry 86— “Taxes on the capital value 
of assets, exclusive of agricultural lands, 
or. individuals and companies; taxes on 
the capital of companies”. That was. so 
assumed in the decision of this Court in 
Banarsi Dass v. Wealth-tax Officer, Spe- 
cial Circle, Meerut, (1965) 5 ITR 224 = 
(AIR 1965 SC 1387) and counsel for the 
petitioner accepts that the subject of 
Wealth-tax Act falls within the terms of 
Entry 86, List I of die Seventh Schedule. 
He says, however, that since the expres- 
sion “net wealth” includes non-agricul- 
tural lands and buildings of an assessee, 
and power to levy tax on lands and budd- 
ings is reserved to the State Legislatures 
by Entry 49, List II of the Seventh Sche- 
dule, the Parliament is incompetent to 
legislate for the levy of Wealth-tax on 
the capital value of assets which include 
non-agricultural lands and buddings. The 
argument advanced by counsel for the 
petitioner is wholly misconceived. 
The tax which is imposed by enliy 86, 
List I of the Seventh Schedule is not 
directly a tax on lands and buildings. It 
is a tax imposed on the capital value of 
the assets of individuals and companies 
on the valuation date. The tax is not 
imposed on the components of the assets 
of the assessee: it is imposed on the total 
assets which the assessee owns, and in 
determining the net wealth not only the 
encumbrances specifically charged against 
any item of asset, but the general liability 
of the assessee to pay his debts and to 
discharge his lawful obligations have to 
be taken into account. In certain ex- 
ceptional cases, where a person owes no 
debts and is under no enforceable obli- 
gation to discharge any liability out of 
his assets it may be possible to break up 
the tax_ which is leviable on the totd 
assets into components and attribute a 
component to lands and buildings owned 
by an assessee. In such a case, the 
component out of the total tax attribut- 
able to lands and buildings may in the 
matter of computation bear similarity to 

’■ a tax on lands and buildings levied on 
the capital or annual value under entry 
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49, List II. But tlie legislative authority 
of Parliament is not determined by visua- 
hzing the possibility of exceptional cases 
of taxes under two different heads ope- 
rating similarly on taxpayers. Again 
entry 49, List II of the Seventh Schedule 
contemplates tlae levy of tax on lands and 
buildings or both as units. It is nor- 
mally not concerned with the division of 
interest or ownership in the units of lands 
or buildings wliich are brought to tax. 
Tax on lands and buildings is directly 
imposed on lands and buildings, and 
bears a definite relation to it. Tax oh 
the capital value of assets bears no de- 
finable relation to lands and buildings 
which may form a component of the 
total assets of the assessee. By legisla- 
tion in exercise of power under Entry 86 
List I tax is contemplated to be levied 
on the value of the assets. For the pur- 
pose of levying tax under Entry 49 List 
II the State Legislature may adopt for 
determining the incidence of tax the 
annual or the capital value of the lands 
and buildings. But the adoption of the 
annual or capital value of lands and 
buildings for determining tax liability 
will not, in our judgment, make the fields 
of legislation under the two entries over- 
lapping. ' 

4, In RaUa Ram v. Province of East 
Punjab, 1948 FCR 207 = (AIR 1949 FC 
81) the Federal Court held that the tax 
levied by Section 3 of the Punjab Urban 
Immoveable Property Tax Act, 17 of 
1940, on buildings and lands situated in 
a specified area at such rate not exceed- 
ing twenty per centum of the annual 
value of such buildings and lands, as the 
Provincial Government may by notifica- 
tion in the Official Gazette direct in res- 
pect of each such rating area was not a 
tax on income, but was a tax on lands 
and buildings within the meaning of 
item No. 42 of List II of the Seventh 
Schedule of the Government of India 
Act, 1935. In that case it was contended 
that under the provisions of the Punjab 
Act the basis of the tax was the annual 
value of the buildings and since the same 
basis was used in the Income-tax Act for 
determining the income from property 
and generally speaking the annual value 
is the fairest standard for measuring in- 
come and, in many cases, is indistin- 
guishable from it, the tax levied by the 
impugned Act was in substance a tax 
on income. The Gourt pointed out that 
the annual value is not necessarily actual 
income, but is only a standard by whieh 
income may be measured and merely be- 
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cause the Income-tax Act had adopted 
the annual value as the standard for 
determining the income, it did not follow 
that, if the same standard , is employed 
as a measure for any other tax, that 
latter tax becomes also a tax on income. 
^ 5. In the case of a tax on lands and 
buildings, the value, capital . or annual 
would be determined by taking the land or 
building or; both as a unit and subjecting 
the value to a percentage of tax. In the 
case of wealth-tax the charge is on the 
valuation of the total assets (inclusive of 
lands and buildings) less the value of 
debts and other obligations which the 
assessee has, to • discharge. Merely be- 
cause in , determining the taxable quan- 
tum under taxing statutes made in exer- 
cise of power under Entries 86, List 1 
and 49 List II, the basis of valuation of 
assets is adopted, trespass on the field 
of one legislative power over another 
may not be assumed. 

6. Assuming that there is some over- 
lapping between the two entries, it can- 
not on that account be said that the 
Parliament had no power to legislate in 
respect of levy of wealth-tax in respect 
of the lands and buildings which may 
form part of the assets of the assessee. 
As observed by Gwyer, C. J., in In re. 
Central Provinces and Berar Act No. XIV 
of 1938, (1939) FCR 18 at p. 49 = (AIR 
1939 FC 1 at p. 10): 

" that a general power ought not 

to be so construed as to make a nuUity 
of a particular power conferred by the 
same Act and operating in the same field 
when by reading the former in a more 
restricted sense effect can be given to 
the latter in its ordinary and natural 
meaning.” 

Apparently an entry “taxes on lands and 
buildings” is a more general entry than 
the entry in respect of a tax on tlie 
annual value of assets of an individual 
or a company, and by conferring upon 
Parhament the power to legislate on 
capital value of the assets including lands 
and buildings, the power of the State 
Legislature was pro tanto excluded. 

7. The scheme of Article 246 of the 
Constitution which distributes legislative 
powers between the Parliament and State 
Legislature must be remembered. Arti- 
cle 246 provides: 

(1) Notwitlistanding anything in 
Clauses (2) and (3), Parliament has ex- 
clusive power to make laws with res- 
pect to any of the matters enumerated in 
-L-ist I in the Seventh Schedule. 


(2) Notwithstanding anytliing in Cl. (3) 
Parliament, and, subject to Clause (1), 
the Legislature of any State also, have 
power to make laws with , respect to any 
of the matters enumerated in List III in 
the Seventh Schedule. 

, (3) Subject to Cls. (1) & (2), the Legisla- 
ture of any State has exclusive power to 
make laws for such State or any part there- 
of with, respect to any of the matters enu- 
merated in List II in the 7th Schedule.” 
Exclusive power to legislate conferred 
upon Parliament is exercisable, notwith- 
standing anything contained in Cls. (2) 
and (3), that is made more, emphatic by 
providing in Clause (3) that the Legisla- 
ture of any State has exclusive power 
to make laws for such State or any part 
thereof with respect to any of the 
matters enumerated in List II in . the 
Seventh Schedule, but subject to Cls. (1) 
and (2). Exclusive power of the State 
Legislature has therefore to be exercised 
subject to Clause (1) i. e. the exclusive 
power which the Parliament has in res- 
pect of the matters enumerated in List I. 
Assuming that there is a conflict ber 
tween entry 86, List I and entry 49, 
List II, which is not capable of reconci- 
liation, tire power of Parliament to legis- 
late in respect of a matter which is ex- 
clusively entrusted to it must supersede 
pro tanto the exercise of power of the 
State Legislature. The problem viewed 
from any angle is incapable of a decision 
in favour . of the assessee. 

8. The High Courts have consistently 
taken tire view in cases in which the 
question under discussion expressly fell 
to be determined, that the power to levy 
tax on lands and buildings under Entry 
49, List II does not trench upon the 
power conferred upon the Parliament 
by entry 86, List I, and therefore the en- 
actment of the Wealth-tax Act by the 
Parhament is not ultra vires. In C. K. 
Mammad Kevi v. Wealth-tax Officer, 
Calicut, 1962-44 ITR 277 = (AIR 1962 
Ker 110) the High Court of Kerala held 
drat weffith-tax is specifically and in sub- 
stance covered by entry 86 of the Union 
List of the Seventh Schedule to the Con- 
stitution of India, and there is really no 
conflict and no overlapping between the 
jurisdiction of the Parliament under 
Entry 86 of the Union List to enact a 
law levying a tax on the capital value 
of assets, and of the State Legislature 
under Entry 49 of the State List, to en- 
act a law levying a tax on lands and 
buildings. A similar view was express- 
ed by the Orissa High Court in Badri 
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Narayanamurtliy v. Commissioner 
Wealth-tax, Bihar and Orissa, 1965-56 
ITR 298 = (AIR 1964 Ori 123); and also 
in Sri Krishna Rao v. Tliird Wealth-tax 
Officer, AIR 1963 Mys 111. 

9. Reliance was, however, placed by 
counsel for the petitioner upon certain 
observ’ations made by Jagdish Sahai, J., 
in Oudh Sugar Mills Ltd. Hargaon v. 
State of U. P., AIR 1960 AU 136 (FB). 
In that case the validit}' of the U. R 
Large Land Holdings Act 31 of 1957 
was challenged on the ground that the 
power to tax covered by the Act was not 
conferred upon the State Legislature by 
List n, Entiy^ 49. The Court in that 
case held that the tax under the Act was 
a tax on the holding and not on the 
annual value or the capitalised value of 
the land and the annu^ value was only 
the measure of the tax. Jagdish Sahai, 
J., proceeded, however, to observe that 
the meaning of the word “assets'* in 
entry 86 of List I should exclude land, 
both agricultural as weU as non-agricul- 
tural from its ambit in order to give full 
scope to the expression “Taxes on land” 
occurring in Entjy' 49 of List IL But 
it was not necessary for deciding the 
question falHng to be determined in 
that case to enter upon the question 
whether a tax on the capitalised value 
of non-agricultural lands forming part 
of the assets of an assessee is covered 
by entry- 86, List I, or entry 49, List II. 
That is so expressly stated by the learned 
Judge. The Court was concerned only 
to deal with the question whether the 
U. P. Large Land Holdings Act fell v,4thin 
entry 49 of List H. The observations 
made by the learned Judge vv-ere plainly 
obiter, and, in our judgment, do not cor- 
rectly interpret Entry'^ 86, List 1. 

10. The plea that Section 7 (1) of the 
WeatUi-tax Act is ultra vores the Parlia- 
ment is also whoUy without substance. 
That clause provides; 

“Subject to any rules made in this 
behalf, the value of any asset, other 
than cash, for the purposes of this Act, 
shall be estimated to be the price which 
in the opinion of the Wealth-tax Officer 
it w'ould fetch if sold in the open mar- 
ket on the valuation date.” 

It was urged that no rules w'ere framed 
in reject of the v'aluation of lands and 
buildings. But Section 7 only directs 
that the v'aluation of any asset other 
than cash has to be made subject to the 
rules. It does not contemplate that 
there shall be rules before an asset can 


be valued. Failure to make rules for 
valuation of a type of asset cannot there- 
fore affect the vires of Section 7. It was 
also said that Section 7 (1) which re- 
quires that the asset shall l3e valued at 
the price which it would fetch if sold in 
the open market on the valuation date, 
w-as expropriatory. Tliis contention was 
not raised in the petition, and no ground 
is made out for holding that the rate at 
which wealth-tax is levied is e.xpropria- 
toryx 

11. Tlie petitions fail and are dismiss- 
ed with costs. One hearing fee. 
BNP/D.V.C. Petition dismissed- 
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(V 56 C 18) 

(From Gujarat: 8 Guj LR 395) 

V. RAMASIVAMI AND C. A. VAIDLA- 
LINGAM, JJ. 

Dr. Dev^endra M. Surti, Appellant v. 
The State of Gujarat, Respondent. 

Criminal Appeal No. 102 of 1966, D/- 
2-5-1968. 

Shops and Establishments — Bombay 
Shops and Establishments Act (79 of 
1948), Sections 2 (4), 52 (e) read with 
Section 62 and Rule 23 (1) of the Rules 
framed under Act — Words “Commer- 
cial Establishment” in Section 2 (4) — 
Interpretation of — Profession carried on 
by individual by his personal sldll and 
inteUigence — When can fall under Sec- 
tion 2 (4) — Test — Private dispensary 
of doctor is not commercial establish- 
ment 8 Guj LR 395, Reversed. 

Private dispensary of a doctor is not 
a ‘Commercial Estmjhshment’ within the 
meaning of the Act and the provisions 
of the Act do not apply' to his dispen- 
sary. Therefore his conviction, for of- 
fence imder Section 52 (e) read with Sec- 
tion 62 and Rule 23 (1) of the Rules 
made imder the Act, is illegal. 

It is true that Section 2 (4) of the Act 
has used words of v'ery wide import and 
grammatically it may include even a 
Consulting room where a doctor exa- 
mines bis patients with the help of a 
solitary nurse or attendant. But, in the 
matter of construing the language of Sec- 
tion 2 (4) of the Act the principle of 
noscitur a sociis has to be adopted. The 
presence of the profit motive or the 
inv'estment of capital tradition associated 
to the notion of trade and commerce 
cannot be giv'en an undue importance 
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in construing the definition of ‘Commer- 
cial Establishment’ under Section 2 (4) 
of the Act. The correct test of finding 
whether a professional activity falls with- 
in Section 2 (4) of the Act is whether the 
activity is systematically and habitually 
undertaken for production or distribution 
of goods or for rendering material ser- 
vices, to the community or any part 
of the community with the help of 
employees in the manner of a trade or 
business in such an undertaking. 

(Para 6) 

A professional activity must be an 
activity carried on by an individual by 
his personal skill and intelligence. There 
is a fimdamental distinction, therefore, 
between a professional activity and an 
activity of a commercial character and 
unless the profession carried on by a 
person also partakes of the character of' 
a commercial nature, , he cannot fall 
within the ambit of Section 2 (4) of the 
Act. (Para 7) 

Thus where professional activity is 
carried on in such a manner that the 
condition of the co-operation between 
the employer and the employees is 
necessai'y for its success and its object 
is to render material service to the com- 
munity, then these can be regarded as 
some of the features which render the 
carrying on of a professional activity to 
fall within the ambit of Section 2 (4). 
A person following a liberal profession 
like that of a doctor does not carry on 
his profession in any intelligible sense 
with the active co-operation of his em- 
ployees and the principal, if not the 
sole, capital which he brings into his 
profession is his special or peculiar intel- 
lectual and educational equipment. 
Hence the professional establishment of 
a doctor cannot come within the defini- 
tion of Section 2(4) of die Act. 8 Guj LR 
395, Reversed; AIR 1962 SC 1080, Rel. 
on. (Para 7) 

Cases Refeired : Chronological Paras 
(1962) AIR 1962 SC 1080 (V 49) = 

(1962) Supp (3) SCR 157, 

National tJnion Commercial 
Employees v. M. R. Meher, 

Industrial Tribunal, Bombay 7 

(1960) AIR 1960 SC 610 (V 47) = 

(1960) 2 SCR 866, State of Bom- 
bay V. Hospital Mazdoor Sabha 7 

(1919) 1 KB 647 = 88 LJ KB 752, 
Commrs.. of Inland Revenue v. 

Maxse 0 

(1919) 2 KB 731, William Esplen, 

Son and Swainston Ltd. v. Inland 
Revenue Commr. 6 


(1854) 3 E and B 889 = 118 ER 

1375, Reed v. Ingham ' 6 

(1848) 6 Moo PC 413 = 13 ER 

743, Mckay v. Rutherford ■ 6 

(1828) 4 Bing 448 = 130 ER 840, 

Scales v. Pickering 6 

Mr. S. T. Desai, Senior Advocate (M/s. 
Aiun H. Mehta and I. N. Shroff, Advo- 
cates, with him), for Appellant; M/s. 
R. H. Dhebar and M. S. K. Sastri, Advo- 
cates, for Respondent 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: The, question in- 
volved in this appeal is as to whether a 
Doctor’s dispensary is a “Commercial 
Establishment” within the meaning of the 
Bombay Shops and Establishments Act, 
1948 (Bombay Act LXXIX of ^48), here- 
inafter referred to as the ‘Act’. 

2. The case of the prosecution is that 
the appellant was a doctor having his 
dispensary situated near Jakarta Masjid 
at Ahmedabad. The dispensary is re- 
gistered as a ‘Commercial Establishment’ 
under the provisions of the Act. The 
complainant Shri Patel visited the dis- 
pensary on June 13, 1963 at about 9.50 
A. M. and found that though the dispen- 
sary was registered as ‘Commercial 
Establishment’ under the Act, the Regis- 
ter produced before him at the time of 
his visit was not maintained as required 
under Rule 23 (1) of the Rules framed 
under the Act. Necessary remarks were 
made by the complainant in the Visit 
Book of the dispensary. Thereafter, a 
complaint was filed against tlie appellant 
after obtaining sanction for his prose- 
cution under - Section 52 (e) of the Act 
read with Section 62 of the Act and 
Rule 23 (1) of the Rules. The case was 
contested by the appellant on the ground 
that the doctor’s dispensary was not a 
“Commercial Establishment” within the 
meaning of the Act and the provisions 
of the Act did not therefore apply to his 
dispensary and the appellant had not 
committed any offence. The City Magis- 
trate (First Court), (Municipal), Alime- 
dabad held that dae appellant was not 
guilty arid acquitted him. The State of 
Gujarat took the matter in appeal to the 
High Court of Gujarat in Criminal Ap- 
peal No. 208 of 1964. The appeal was 
allowed by the High Court by its judg- 
ment dated February 14, 1966 and the 
appellant was convicted for an offence 
under Section 52 (e) read with Sec. 62 
of the Act and R. 23 (1) of the Rules 
and sentenced to pay a fine of Rs. 25, 
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in default to undergo simple imprison- 
ment for a week. 

3. This appeal is brought by certifi- 
cate from the judgment of the High 
Court. 

'4. Before considering the rival con- 
tentions of the parties it is necessary -to 
examine the scheme of the Act. The 
preamble to the Act states that it is an 
Act “to consolidate and amend the law 
relating to the regulation of conditions of 
work and employment in shops, commer- 
cial establishments, residential hotels, 
restaurants, eating houses, theatres, otlier 
places ' of public amusement or entertain- 
ment and other establishments”. Sec- 
tion 2(4) of the Act defines “Commercial 
establishment” as follows-. — 

“‘Commercial establishment’ means an 
establishment which carries on, any busi- 
ness, trade or profession or any work in 
connection with, or incidental or anci- 
llary to, any business, trade or profession 
and includes a society registered under 
the Societies Registration Act, 1860, and 
a charitable or other trust, whether re- 
gistered or not, which carries on whe- 
ther for purposes of gain or not, any 
business, trade or profession or work in 
connection with or incidental or ancillary 
thereto but does not include a factory, 
shop, residential hotel, restaurant, eating 
house, theatre or other place, of public 
amusement or entertainment.” 

Section 2 (8) states: 

“ ‘Establishment’ means a shop, com- 
mercial establishment, residential hotel, 
restaurant, eating house, theatre, or 
other place of public amusement or 
entertainment to , which this Act applies 
and includes such other establishment as 
the State Government, may, by notifica- 
tion in the Official Gazette, declare to 
be an establishment for the purposes of 
this Act.” 

Section 2 (6) and Section 2 (7) read as 
follows: 

"(6) ‘Employee’ means a person wholly 
or principdly employed, whether directly 
or through any agency, and whether for 
wages or other consideration, in or in 
connection with any establishment; and 
includes an apprentice, but does not in- 
clude a member of the employer’s 
family.” 

_ “(7) ‘Employer’ means a person own- 
ing or having ultimate control over the 
affairs of an establishment.” 

Section 2 (3) and 2 (18) define the ex- 
pression “closed” and “opened” as mean- 
ing “closed or opened for the service of 
1969 S. C./5 I G— 5 
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any customer, or for any business, of the 
establishment, or for work, by or with 
the help of any employee, of or’ con- 
nected with the establishment”. Sec- 
tion 4 states: 

“Notwithstanding anything contained 
in this Act, the provisions of this Act 
mentioned in the third column of Sche- 
dule II shall not apply to the estabhsh- 
ments, employees and other persons men- 
tioned against them in the second column 
of the said Schedule: 

Provided that’ the State Government 
may, by notification published in the 
Official Gazette, add to, omit or alter 
any of the entries of the said Schedule 
subject to such conditions, if any, as may 
be specified in such riotification and on 
the publication of such notification, the 
entries in either column of the said Sche- 
dule shall be deemed to be amended 
accordingly.” 

Section 5 provides as follows: 

“(1) Notwithstanding anything contain- 
ed in this Act, the State Government may 
by notification in the Official Gazette, 
declare any establishment or class of 
establishments to which, or any person 
or class of persons to whom, this Act or 
any of the provisions thereof does not 
for the time being apply, to.be an estab- 
lishment or class of establishments or a 
person or class of persons to which or 
whom this Act or any provisions thereof 
with such modifications or adaptations 
as may in the opinion of the State Gov- 
ernment be necessary shall apply from 
such date as may be specified in the 
notification. 

(2) On such declaration under sub- 
section (1), any such establishment or 
class of establishments or such person 
or class of persons shall be deemed to 
be an establishment or class of establish- 
ments to which, or to be an employee 
or class of employees to whom, this Act 
applies and all or any of the provisions 
of this Act with such adaptation or inodi- 
fication as may be specified in such de- 
claration, shall apply to such establish- 
ment or class of establishments or to 
such employee or class of employees.” 
Ghapter II deals with the registration 
of establishments. Under Section 7 (1) 
within the period specified the employer 
of every establishment is required to 
send to the Inspector of the local area 
concerned a statement in the prescribed 
form together with necessary fees, con- 
taining the name of the employer and 
of the establishment, the category of the 
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establishment, whether it was a shop, 
commercial establishment, residential 
hotel, restaurant, eating house, theatre 
or other place of public amuse- 
ment or entertainment and, such other 
particulars. Under S. 7 (2) a “registration 
certificate” is to be granted. Chapter III 
deals with shops and commercial estab- 
lishments. Sections 10 and 11 provide 
for the opening and closing hours of the 
shop. Section 13 deals with the opening 
and closing hours of a commercial estab- 
lishment. Section 14 provides for the 
maximum limit of the daily and weekly 
hours of work of the employees in shops 
and commercial establishments. Sec- 
tion 15 provides for rest interval, and 
Section 17 provides for spread-over of 
hours of work in commercial establish- 
ments. Section 18 irrovides for weekly 
holidays in shops . and commercial estab- 
lishments. Chapter VI deals with em- 
ployment of children, young persons and 
women, and applies to all establishments. 
Section 32 provides that no child should 
be required or allowed to work in any 
establishment, notwithstanding that such 
child is a member of the family of the 
employer. Similarly, Section 33 provides 
that no young person or woman shall be 
required or allowed to work whether as 
an employee or otherwise in any estab- 
lishment before 6 A. M. and after 7 P. M. 
notwithstanding that sucli young person 
or woman is a member of the family of 
the employer. Section 34 prescribes 
daily hours of work for young persons. 
The next Chapter, i. e.. Chapter VII deals 
with leave pay and payment of wages 
for such leave. Section 38 provides for 
the extension of the Payment of Wages 
Act by the State Government by a noti- 
fication in the Gazette to all or any class 
of establishments or to any class of em- 
ployees to which the Act applies. Simi- 
larly, Section 38-A provides for the ex- 
tension of the Workmen’s Compensation 
Act, 1923. Chapter VIII enacts p)rovi- 
.sion.s for health and safety of the workers 
generally for all establishments. Chap- 
ter, IX enacts provisions for setting lip of 
the machinery for enforcement and in- 
spection. Chapter X deals with offences 
and penalties. Section 52 deals with 
jpntravention of certain provisions and 
Ciayse (e) of that section provides for 
nF employer contravenes 

of Section 62 by not main- 
prescribed register. Sec- 
■uqo ,i;oilrP)'h'os for maintenance of re- 
and display of notices 
aht'n&'W^hgojpijsgriljed by Rules, Sec- 


tion 63 deals with wages for overtime 
work. 

5. On belialf of the appellant Mr. 
Melita put forward the argument that 
under Section 2 (4) of the Act which de- 
fines ‘Commercial Establishment’ as an 
establishment which carries on any busi- 
ness, trade or profession, the emphasis 
was not on the place from which the 
trading or professional activity was car- 
ried on but the enqrhasis was really on 
the nature of the activity which must be 
a commercial activity. In other words, 
the contention was that the intention of 
the legislature in enacting Section 2 (4) 
was to include only those professions 
which are carried on in a commercial 
manner. It was therefore contended 
that in the present case the dispensary 
of the appellant does not fall within the 
definition of ‘Commercial Establishment’ 
under Section 2 (4) of the Act. In oiir 
opinion, the argument addressed on be- 
half of the appellant is well founded and 
must prevail. 

6. Under Section 2 (8) of the Act an 

‘establishment’ is defined as meaning ‘a 
shop, commercial establishment, residen- 
tial hotel, restaurant, eating .house, thea- 
tre, or other place of public amusement 
or entertainment to which this Act ap- 
plies’. Section 2 (24) again defines,, a 
“Residential hotel”. Section 2 (25) a 
“Restaurant or eating house” and^ Sec- 
tion 2 (27) similarly defines a “Shop”, 
Section 2 (29) defines a “Theatre”. 

It is clear therefore that the, legis- 
lature has taken care separately to 
define each one of the categories 
of the establishments mentioned in Sec- 
tion 2 (8) of the Act. It is true that Sec- 
tion 2 (4) of the Act has used words of 
very wide import and grammatically it 
may include even a Consulting room 
where a doctor examines his patients 
with the help of a solitary nurse or at- 
tendant. But, in our opinion, in the 
matter of construing the language of Sec- 
tion 2 (4) of the Act we must adopt the 
principle of noscitur a sociis. This rule 
means that; when two or more words 
which are susceptible of analogous mean- 
ing are coupled together they are under- 
stood to be used in their cognate sense. 
The words take as it were their colour 
from each other that is, the more gene- 
ral is restricted to a sense analogous to 
a less general. "Associated words take 
their meaning from one another under 
the doctrine of noscitur a sociis the 
philosophy of which is that the rrieaning 
of a doubtful word may be ascertained 
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by. . reference to the meaning of words 
associated with it; such doctrine is 
broader than the maxim Ejusdem Gene- 
ris”. (Words and Phrases, Vol, XIV, p. 
207). For instance, in Reed v, Ingham, 
(1854) 3 E and B 889 it was held upon 
the principle ' of the maxim noscitur a 
sociis, that a .steam tug of eighty-seven 
tons burden engaged in moving another 
vessel was not a craft within the mean- 
ing. of the statute. Again, in Scales v. 
Pickering, (1828) 4 Bing 448 at pp. 452, 
453 the question was what was the mean- 
ing of the word "footway” when used 
in .’ a private Act which empowered a 
water company to break up the soil and 
pavement, of roads, highways, footways, 
comihonSj streets, lanes; alleys, passages, 
and public places, provided they did not 
enter upon any private lands witliout 
the consent of tlie owner. It was - con- 
tended that this authorised the company 
to break up the soil of a private field in 
which there was a public footway, but 
it was held otherwise. "Construing the 
word ‘footway’, ” said Best, C. J. ‘‘from 

the company in wliich it is found 

the legislature appears to have meant 
those paved footways in large towns 
which: are too narrow to admit of horses 
and carriages”. And Park, J. added: 
‘‘The word ‘footway’ here noscitur a 
sociis”. In the present case, certain essen- 
tial features or attributes are invariably 
associated with the words ‘business and 
trade” as understood in the popular and 
conventional sense, and it is the colour 
of these attributes • which is taken by the 
odier words used in the definition of 
Section 2 (4) of the Act, though their 
normal import may be much wider. We 
are therefore of opinion that the profes- 
sional establishment of a doctor cannot 
come within the definition of Sec. 2 (4) 
of the Act unless the activity carried on 
’was also commercial in character. As to 
\yhat exactly is meant by "Commerce” it 
may be difficult to define but in an early 
case — ^McKay v. Rutherford, (1848) 6 Moo 
PC 413 at p. 425, Lord Campbell gave a 
useful definition: "Commerce is that 
activity where a capital is laid out on 
anywork and a risk run of profit or loss; 
it is a conimercial venture”. It is true that 
the definition of Lord Campbell is the 
conventional definition attributed to trade 
or commerce but it cannot be taken to 
be wholly valid for the purpose of con- 
struing industrial legislation in a modem 
welfare State. It is clear that the pre- 
, sence of the profit motive or the invest- 
i ment of capital tradition associated to 
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the notion of trade and commerce can- 
not be given an undue importance in 
construing the definition of ‘Commercial 
establishment’ under Section 2 (4) of the 
Act. In our opinion, the correct test of 
finding whether a professional activity 
falls within Section 2 (4) of the Act is 
whether the activity is systematically 
and habitually undertaken for production 
or distribution of goods or for rendering 
material services to the community or 
any part of the community with the help 
of employees in the manner of a trade 
or business in such an undertaking. It 
is also necessary in this connection to 
construe tlie word ‘‘profession” under 
Section 2 (4) of the Act. In Commrs. of 
Inland Revenue v. • Maxse, 1919-1 KB 
647 at p. 657, Scrutton, L. J. stated as 
follows: — 

“I am very reluctant finally to pro- 
pound a comprehensive definition. . A 
set of facts not present to the mind of 
the judicial propounder, and not raised 
in the case before him, may immediately 
arise to confound his proposition. But 
it seems to me as at present advised that 
a ‘profession’ in the present use of lan- 
guage involves the idea of an occupation 
requiring either purely intellectual skill, 
or of manual skill controlled, as in paint- 
ing and sculpture, or surgery, by the in- 
tellectual skill of the operator, as distin- 
guished from an occupation which is sub- 
stantially the production or sale or 
arrangements for the production of sale 
of commodities. The line of demarca- 
tion may vary from time to time. The 
word ‘profession’ used to be confined to 
the three learned professions, the Ghurch, 
Medicine and Law. It has now, I think, 
a wider meaning.” 

The matter was again considered in an- 
other case where the question was 
whether a company doing the work of 
naval architect could be said to be carry- 
ing on a profession in a naval architec- 
ture. The case was William Esplen, Son 
and Swainston, Ld. v. Inland Revenue 
Commrs., 1919-2 KB 731 where Rowlatt, 
J. observed as follows: — 

" but in my opinion the company 

is not carrying on the profession of navd 
architects within the meaning of the 
section, because for this purpose it is of 
the essence of a profession that the pro- 
fits should be dependent mainly upon 
the personal qualificabons of the person 
by whom it is carried on, and that can 
only be an individual.” 

7. It is therefore clear that a profes-r 
sional activity must be an activity carriedi 
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on by an individual by his personal skill 
and intelligence. There is a fundamen- 
tal distinction therefore between a pro- 
fessional activity and an activity of a 
commercial character and unless the pro- 
fession carried on by the appellant also 
partakes of the character of a commer- 
cial nature, tire appellant cannot fall 
within the ambit of Section 2 (4) of the 
Act. In National Union of Commercial 
Employees v. M. R. Meher, Industrial 
Tribunal, Bombay, 1962 Supp (3) SCR 
157 = (AIR 1962 SC 1080) it was held 
by this Court that the work of solicitors 
is not an industry within the meaning of 
Section 2 (j) of the Industrial Disputes 
Act, 1947 and therefore any dispute 
raised by the employees of the solicitors 
against them cannot be made the subject 
of reference to the Industrial Tribunal. 
In dealing with this question, Gajendra- 
gadkar, J., speaking for the Court, ob- 
served as follows at p. 163 of the Report 
(SCR Supp) = (at p. 1083 of AIR): 

‘TVhen in the Hospital case, (1960) 2 
SCR 866 = (AIR 1960 SC 610) this Court 
referred to the organisation of the under- 
taking involving the co-operation of capi- 
tal and labour or the employer and his 
employees, it obviously meant the co- 
operation essential and necessary for the 
purpose of rendering material service or 
for the purpose of production. It would 
be realised that the concept of industry 
postulates partnership between capital 
and labour or between the employer and 
his employees. It is under this partner- 
ship that the employer contributes his 
capital and the employees their labour 
and the joint contribution of capital and 
labour leads directly to the production 
which the industry has in view. In other 
words, the co-operation between capital 
and labour or between the employer and 
his employees which is treated as a 
working test in determining whether any 
activity amounts to an industry, is the 
co-operadon which is directly involved 
in the production of goods or in the 
rendering of service. It cannot be sug- 
gested that every fonn or aspect 
of human activity in which capi- 
tal and labour co-operate or em- 
ployer and employees assist each other 
is an industry. The distinguishing fea- 
of an industry is that for the pro- 
duction of goods or for the rendering of 
sendee, co-operation between capital and 
labour or between the employer and his 
employees must be direct and must be 
essential.” 


Again, at p. 166 of the Report (SCR 
Supp) = (at p. 1084 of AIR) Gajendra- 
gadkar, J. proceeds to state: 

“Does a solicitors’ firm satisfy that 
test? Superficially considered, the soli- 
citors’ firm is no doubt organised as an 
industrial concern would be organised. 
There are different categories of sen’ants 
employed by a firm, each category being 
assigned separate duties and functions. 
But it must be remembered that tlie ser- 
vice rendered by a solicitor functioning 
either individually or working together 
with partners is service which is essen- 
tially individual; it depends upon the 
professional equipment, Iqrowledge and 
efficiency of the solicitor concerned. 
Subsidiary work which is purely of an 
incidental type and which is intended to 
assist the solicitor in doing his job has no 
direct relation to the professional service 
ultimately rendered by the solicitor. For 
his own convenience, a solicitor may 
employ a clerk because a clerk would 
type his opinion; for . his convenience, a 
solicitor may employ menial servant to 
keep his chamber clean and in order; 
and it is likely that the number of clerks 
may be large if the concern is prosperous 
and so would be the number of menial 
servants. But the work done either by 
the typist or the stenographer or by the 
menial seiv'ant or other employees in a 
solicitors’ firm is not directly concerned 
with the service which the solicitor ren- 
ders to his client and cannot, therefore, 
be said to satisfy the test of co-operation 
between the employer and the employees 
which is relevant to the purpose. There 
can be no doubt that for carrying on the 
work of a solicitor efficiently, accounts 
have to be kept and correspondence cai'- 
ried on and this work would need the 
employment of clerks and accountants. 
But has the work of the clerk who types 
correspondence or that of the accountant 
who keeps accounts any direct or essen- 
tial ne.xus or connection with the advice 
which it is the duty of the solicitor to 
give to his client? The answer to this 
question must in our opinion, be in the 
negative. There is, no doubt, a land of 
co-operation between the solicitor and 
his employees, but that co-operation has 
no direct or immediate relation to the 
professional . service which the solicitor 
renders to his client. 


....Looking at this question in a broad 
and general way, it is not easy to con- 
ceive that a liberal profession like that 
of an altomey could have been intended 
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by the Legislature to fall within the defi- 
nition of ‘industry under Section 2 (j). 
The , very concept of the liberal profes- 
sions has its , own special and distinctive 
Features which do not readily permit the 
inclusion of the liberal professions into 
the four, comers of industrial law. The 
essential basis of ah industrial dispute 
is that it is a dispute arising behveen 
capital and labour in enterprises where 
capital and labour combine to produce 
commodities or to render service. This 
essential basis would be absent in the 
case of liberal professions. A person 
following a liberal profession does not 
carry on his profession in any intelligible 
sense with the active co-operation of 
his employees and the principal, if not 
the sole, capital which he brings into his 
profession is his special or peculiar in- 
tellectual and educational equipment. 
That is rvhy on broad and general con- 
siderations which cannot be ignored, a 
liberal profession like that of an attorney 
must, we think, be deemed to be outside 
the definition of ‘industry’ under Sec- 
tion 2 (i).” 

Applying a similar line of reasoning, we 
are of opinion that the dispensary of the 
appellant would fall within the defini- 
nition of S. 2 (4) of the Act if the activity 
of the appellant is organised in the 
manner in which a trade or business is 
generally organised or arranged and if 
the activity is systematically or habitually 
undertaken for rendering material ser- 
vices to the community at large or a 
part . of such community with the help 
of the employees and if such an activity 
generally involves co-operation of the 
employer and the employees. To put it 
differently, the manner in which the 
activity in question is organised or 
arranged, the condition of the co-opera- 
tion between the employer and the 
employees being necessary for its suc- 
cess and its object being to render mate- 
rial sendee to the community can be re- 
garded as some of the features which 
render the carrying on of a professional 
activity to fall within the ambit of Sec- 
tion 2 (4) of the Act. Tested in the light 
of these principles, we hold that the case 
of the appellant does not fall within the 
pundew of the Act and the conviction 
of the appellant of the offence . under 
Section 52 (c) of the Act read with Sec- 
tion 62 of the Act and Rule 23 (1) of the 
Rules is illegal. 

8. For these reasons we allow this 
appeal and set aside the judgment of the 
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Bombay (Gujarat) High Court dated Feb- 
ruary 14, 1966 convicting and sentenc- 
ing the appellant. 

BNP/D.V.C. Appeal allowed. 


AIR 1969 SUPREME COURT 69 
(V 56 C 19) 

(From Gujarat)" 

R. S. BACHAWAT AND K. S. 

HEGDE, JJ. 

Dhanki Mahajan and others. Appel- 
lants V. Rana Chandubha Vakhatsing 
(dead) by his legal representatives and 
others. Respondents. 

Civil Appeal No. 38 of 1965, D/- 11-4- 
1968. 

(A) Debt Laws — Saurashtra Agricul- 
tural Debtors Relief Act (23 of 1954), 
Sections 2 (5), 2 (6) (i), 7 — Joint usu- 
fructuai'y mortgage debt — Each mort- 
gagor is liable for entire debt — There 
is no provision for splitting up the debt 
— T. P. Act (1882), Section 60 — Con- 
tract Act (1872), Section 42 C. R. 
Appln. No. 477 of 1960, D/- 12-2-1963 
(Guj), Reversed. 

The definition of debt in Saurashtra 
Agricultural Debtors Act takes in debts 
under usufructuary mortgages as well. 
Where the usufructuary mortgage in 
question was executed by all the respon- 
dents jointly and the debt borrowed 
under it was a joint debt, each one of 
the mortgagors was jointly liable for 
the entire debt. That being so, under 
the provisions of the Transfer of Pro- 
perty Act, each of the respondents must 
be held to be liable for the entire mort- 
gage debt. There are no provisions in 
the Act which lend any support to the 
contention that the debt due from the 
respondents under the mortgage is liable 
to be split up under the Act. On the 
basis of the provisions of the Act, there 
is no justification for departing from the 
'ordinary rule that in the case of a joint 
debt, each one of the debtors is liable 
for the pntire debt. AIR 1957 Bom 6 
and (1962) 3 Guj LR 1007, Approved and 
AIR 1951 SC 189, Distinguished. Civil 
Revn. Appln. No. 477 of 1960, D/- 12-2- 
1963 (Guj.), Reversed. 

(Paras 4, 5) 

(B) Precedents — A single Judge of a 
High Court is ordinarily boimd to accept 

"(Civil Revn. Appln. Ah. 477 of 1960, 

DA 12-2-1963— Guj.) 

IL/JL/B944/68 ^ ^ 
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as correct judgments of courts of co- 
ordinate jurisdiction or Division Benches 
and Full Benches of his Court. AIR 
1968 SC 372, Rel. on; Civ. Revn. Appin. 
No. 477 of 1960, D/- 12-2-1963 (Guj), 

Reversed. (Para 3) 

Cases Referred : Chronological Paras 
(1968) AIR 1968 SC 372 (V 55) = 


1968-2 SCJ 92, Tribhovandas 
Purshottamdas v. Ratilal Motilal 3 

(1962) 1962-3 Guj LR 1007, Dave 
Sadashiv Jayakrishna v. Rana 
■ Govubha 7 

(1957) AIR 1957 Bom 6 (V 44) = 

ILR (1957) Bom 283, Ambu Rama 
Mhatre v. Bhau Halya Patel 7 

(1951) AIR 1951 SC 189 (V 38) = 

1951 SCR 292, V. Ramaswami 
Ayyangar v. Kailash Thevar 6 


Mr. I. N. Shroff, Advocate, for Appel- 
lants; Mr. J. A. Baxi, Advocate and M/s. 
K. L. Hathi and Atiqur Rehman, Advo- 
cates of M/s. Hathi and Co., for Respon- 
dents 1 to 3. 

The following Judgment of the Court 
was delivered by , 

PIEGDE, J.: This appeal by special 
leave arises from the decision of Raju, 
J. of the Gujarat High Court in an ap- 
plication under Section 115 of the Code 
of Civil Procedure. That application 
was filed by respondents Nos. 1 tp 3 
herein. As they are the only contesting 
respondents in this appeal, they will 
•hereinafter be referred to as the respon- 
dents. 

2. The respondents are Bhayats and 
Girasdars of Dhanki village in Lakhtar 
Taluka of the Saurashtra region of the 
Gujarat State. On December 19, 1940, 
the respondents executed a joint usufruc- 
tuary mortgage in favour of Thakker 
Jethalal Dosabha (the third appellant 
herein) and another for a sum of Rupees 
17,725. The liability incurred under 
the mortgage was a joint liability and 
under the terms of the deed each of the 
mortgagors was liable for the entire debt 
due under the mortgage. Till Januarj' 
25, 1950, Dhanki village was a part of 
the former State of Bombay. As from 
January 26, 1950, that village became a 
part of the State of Saurashtra in view 
of the provisions in the Provinces and 
States (Absorption of Encla^’es) Order, 
1950. Prior to that date, the Bombay 
Agricultural Debtors’ Relief Act, 1939, 
(Bombay Act No. XXVIH of 1939) here- 
inafter referred to as . the Bombay Act, 
was in force in Dhanki village. As long 
back as 1945, respondent No. 2 had filed 


an application before the Civil Judge 
(Junior Division) Viramgam both on his 
behalf as well as on behalf of his minor 
cousin, the third respondent, for adjust- 
ment of tlreir debts. At the same time, 
respondent No. 1 had also filed an ap- 
plication under the Bombay Act for ad- 
justment of his debts. These applica- 
tions were consolidated for the purpose 
of trial. Ultimately they were dismiss- 
ed as the debts due from each of those 
Iversons were held to exceed Rs. 15,000 
and that^being so they could not be con- 
sidered as “debtors” under the Bombay 
Act. In those' proceedings it was fur- 
ther held that the debt due from the 
respondents under the mortgage is a 
joint debt and each one of them was 
liable for the entire debt. No appeal 
was preferred against that decision. At 
the time of the merger of Dhanki village 
in Saurashtra, in that State there was no 
statute similar to the Bombay Act. The 
Saurashtra Agricultural Debtors’' Relief 
Act (Act No. XXHI of 1954) came to be 
enacted in 1954. This Act will herein- 
after be referred to as “the Act”. By 
and large the provisions of the Act- are 
similar to those of the Bombay Act. In 
1955 the respondents again made appli- 
cations before the Debt Adjustment 
Board for scaling down their debts under 
the provisions of the Act. The . appel- 
lants resisted those applications princi- 
pally on two grounds, viz.: 

(1) The respondents cannot be consi- , 
dered as “debtors” under the Act as the 
total debts due from each of them ex- 
ceeded Rs. 25,000, the limit fixed under 
the Act, and 

(2) ;their applications are barred by the 
principles of res judicata in view of the 
decision given earlier under the Bombay 
Act. 

Both the Board as well as the appellate 
court upheld the contentions of the ap- 
pellants that the respondents were not 
“debtors” as defined in the Act and that 
their present applications were 'barred 
by the principles of res judicata, in view 
of tlie earlier decision rendered under 
the Bombay Act. They held that the 
debt due under the mortgage is a joint 
debt and each of the mortgagors is liable 
for the entire debt. They repelled the 
plea of the respondents that the debt in 
question is liable to be split up under 
the provisions of the Act. But the High 
Court reversed the above findings. It 
held that in computing the total debts 
due from the respondents each e>ne of 
the mortgagors should be held to be 
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liable only for one-third of the mortgage 
debt and in that event the total debt 
due from each of them does not exceed 
Rs. 25,000. It may be noted that under 
the Act, a person whose debts e.xceeded 
Rs. 25,000 cannot be considered as a 
“debtor”. ' It is admitted that if each of 
the respondents is held liable for the 
entire mortgage debt, the debts due from 
each of them would- exceed Rs. 25,000 
and in' that event, they are not entitled 
to any relief under the Act. But it is 
equally true that if each one of them 
is liable only for one-third of the mort- 
gage debt, then the total debts' due from 
each of them do not exceed Rs. 25,000 
and in that event their debts are liable 
to be scaled down and adjusted under 
the provisions of the Act. Therefore, 
the main question for decision is whe- 
ther each one of the respondents can be 
held liable for the entire debt due under 
the mortgage. If the answer is in the 
affirmative, as opined by the Board as 
well as the appellate court, the then 
decision ' of the High Court is in- 
correct. But on the other hand, if we 
agree ^ with the High Court that each of 
the respondents is only liable for one- 
third of the mortgage debt then the res- 
pondents’ applications should have been 
entertained by the Board and dealt with 
according to law. As, in our opinion, 
the decision of the Board and of the 
appellate court that each of the respon- 
dents is liable for the entire mortgage 
debt is correct in law, it is not necessary 
for us to consider the other question 
w^hether the applications from which 
this appeal , arises are barred by the prin- 
ciples of res judicata. For the same 
reason we are also not going into the 
question whether on the facts of this 
case it was competent for the High Court 
to reverse the decision of the appellate 
Court by ha\ang recourse to its powers 
under Section 115 of the Code of Civil 
Procedure. 

3. Before going into the question 
whether the respondents can be consi- 
dered as “debtors” under the Act, it is 
necessary to dispose of a subsidiary con- 
troversy which appears to have troubled 
R_aju_, J. unnecessarily. Major portion of 
his judgment was devoted to the ques- 
tion whether a Single Judge of a High 
Court is bound by an earlier decision 
of another Judge of that High Court 
and whether the opinion expressed 
by a Full Bench of that Court is bind- 
ing on Single Judges and Division 
Benches of that Court. We think that 
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matters so obvious as those should not 
have troubled any Judge of a High Court. 
His conclusions on those questions are 
rather startling. But there is no need 
to go into them in view of the decision 
of this Court in Tribhovandas Purshot- 
tamdas v. Ratilal Motilal, AIR 1968 SC 
372. That case also arose from one of 
the decisions of Raju, J. wherein the 
learned Judge had reached conclusions 
similar to those reached by him in - the 
present case. This Court overruled those 
conclusions and held that a Single Judge 
of a High Court is ordinarily bound to 
accept as correct judgments of courts of 
co-ordinate jurisdiction, of . Division 
Benches and Full Benches of his Court. 

4. Reverting back to the principal 
jioint in issue, i. e. whether each of tire 
respondents is liable for the entire mort- 
gage debt, it may be noted that the term 
“debt” is defined in Section 2 (5) of the 
Act as meaning any liability in cash or 
kind, whether secured or unsecured, due 
from a debtor, whether payable under 
a decree or order of any civil court or 
otherwise and includes mortgage money 
the payment of which is secured by the 
usufructuary mortgage, or by anomalous 
mortgage in the nature of ‘pura chhoot’ 
of immovable property, but does not 
include arrears of wages payable in res- 
pect of agricultural or manual labour. 
‘“Debtor” is defined in Section 2 (6) (i) 
and that definition to the extent mate- 
rial for this case says — 

“6 ‘Debtor’ means an agriculturist — 

(i) whose debts do not exceed Rupees 
25,000 on the date of filing an applica- 
tion to the Board under Section 4; and 


The definition of “debt” takes in debts 
under usufructuary mortgages as well. 
As mentioned earlier, the usufructuaiy 
mortgage in question was executed by 
all the respondents jointly. The debt 
borrowed under it was a joint debt; each 
one of the mortgagors was jointly liable 
for the entire debt. That being so, 
under the provisions of the Transfer of 
Property Act, each of the respondents 
must be held to be liable for the entire 
mortgage debt. This position is not dis- 
puted. Therefore, we have to see 
whether there are any provisions in the 
Act which alter the position in law. As 
seen earlier, neither the definition of 
“debt” nor of “debtor” is of any assis- 
tance to the respondents in support of 
the contention that each of them is lia- 
ble' for one-third of the mortgage debt. 
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The learned counsel for tire respondents 
invited our attention to Sections 7 (1), 16 
19, 20 (1) (a), 20 (1) (c), 20 (3), 21 and 
29. Section 7 (1) provides that if the 
payment of debt due by a debtor is 
guaranteed by suret}' or if a debtor is 
otherwise jointly and severally liable for 
any debt along with other person, and 
if the surety or such other person is not 
a debtor, the debtor may make an ap- 
plication tmder Section 4 for relief in 
respect of such debt and tlie Board after 
consideration of the facts and circum- 
stances of the case proceed wdth the ad- 
justment of debts under the Act in so 
far as such applicant is concerned. We 
do not think that this provision lends 
support to the contention of the respon- 
dents that a joint mortgage debt gets split 
up. It is not necessary for us in this 
case to consider as to what would hap- 
pen in a case where some of the co- 
mortgagors are “debtors” and the others 
not “debtors”. In the present case, all 
the respondents are held to be not “deb- 
tors”. Section 16 merely prowdes that 
the question whether an applicant is 
debtor or not should be decided as a 
preliminary issue. Section 19 provides 
for the examination of creditor and deb- 
tor. Section 20 provides for taking ac- 
counts. Section 21 prescribes that in cer- 
tain cases rent may be charged in lieu 
of profits. Section 29 pro\ddes for scal- 
ing down debts of debtors. None of 
these provisions lends any support to the 
contention that the debt due from the 
respondents under the mortgage is liable 
to be split up under the Act. 

5. It was next urged by Sliri Baxi, 
learned counsel for the respondents, that 
Section 7 of the Act permits one of the 
joint debtors to apply for adjustment of 
his debts, and if he so does, the Board 
is bound to scale do\%Ti his debts so far 
as he is concerned. That being so un- 
less we hold that for the purpose of the 
Act joint debts are liable to be split up, 
complications would arise. He gave an 
illustration of a debt o\TOed by three 
joint debtors, each of whom is a “debtor” 
vathin the meaning of the Act. Accord- 
ing to him, in view of the provisions of 
the Act, if the total debt due from them 
is Rs. 30,000, the same may be scaled 
down in respect of one debtor to Rupees 
18,000, another to Rs. 17,000 and the 
third to Rs. 16,000. As the awards 
against the several debtors are indepen- 
dent awards, each of those awards can 
be executed against the concerned 
debtors; in that event the creditor will 


be entitled to realise, instead of Rupees 
30,000 due to him, Rs. 51,000. We do 
not think tliat there is any basis for this 
apprehension. It is not necessary for 
our present putyose to find out the true 
scope of Section 7 or what would he 
the effect of scaling do^s’n a joint debt 
on the application of one of die debtors. 
One possibility' is that the debt as a 
whole may be scaled dbwn and the cre- 
ditor not entitled to collect more than 
the scaled dorni debt from any of the 
debtors. Another possibility is that 
though the creditor cannot collect more 
than what is due tp him jointly from all 
debtors, his right to proceed against an 
indmdual debtor and his property has 
to be determined on the basis of the 
provisions of the Act. We do not think 
that there is any need to go into these 
complications in the present case. It is 
likely that \yhile applying die proinsions 
of the Act along with the proi'isions of 
the Transfer of Property Act or the Con- 
tract Act, in certain cases, some difficul- 
ties may arise. All these difficulties will 
be soR'ed by reasonably interpredng the 
relei'ant pron'sions of the Act. For our 
present puiposes, all that we have to see 
is whether on the basis of the provisions 
of the Act, there is any justification for 
departing from the ordinary rule that in 
the case of a joint debt, each one of the 
debtors is liable for the endre debt. 
We see no such justification. 

6. The learned Judge in support of 
his conclusion that the mortgage debt in 
diis case is liable to be split up has 
placed reliance on the decision of this 
Court in V. Ramaswami Ayyangar v. 
Kailash Thevar, 1951 SCR 292 = (AIR 
1951 SC 189). That was a case ^ arising 
under the Madras Agriculturists’ Relief 
Act, No. IV of 1938. The facts of that 
case were diese: In a suit to enforce a 
mortgage executed by defendant No. 1 
on his owTi behalf and on behalf of de- 
fendants Nos. 2 to 7, the defendant No. 
1 remained ex parte and the others con- 
tested the suit. A decree for Rs. 1,08,098 
was passed by the trial Court. The 
Madras Agriculturists’ Relief Act was 
passed during the pendency of an appeal 
and cross appeal, and on the application 
of defendants Nos. 2 to 7 under the said 
Act the amount of the decree was scaled 
down to Rs. 49, 255 so far as defendants 
Nos. 2 to 7 were concerned. So far as 
defendant No. 1 was concerned, the 
decree for the full amount remained as 
''■''ss. Defendant No. 1 thereupon ap- 
plied for scaling down, but his applica- 



1969 


S. C. 73 


Seth Loon Karan v. 1. E. 

tion was rejected. Defendants Nos. 2 
to 7 deposited certain amounts and got 
their properties released. Defendant Np. 

1 deposited . the balance of the amount 
that remained due , under the ' decree as 
scaled down on the application of , defen- 
dants Nos. 2 to 7 and prayed that full 
satiskction of the decree may be record- 
ed. Tlie Subordinate Judge rejected this 
application and the Hi^i Court, on 
appeal, held that defendant No. I was 
entitled to the benefit of the scaling 
down in favour of defendants Nos. 2 to 
7 as the mortgage debt was one and in- 
divisible. On further appeal, this Court 
reversed the judgment of the High Court 
and restored that , of the Subordinate 
Judge. Mukherjea, J. (as he then was), 
•speaking for the Court, observed iu the 
course of judgment, “The learned Judges 
of the High Court) appear to have over- 
ooked the fact that they were sitting 
only as an executing court and their duty 
was to give effect to the terms of the 
decree that was already passed and be- 
yond which they could not go. It is true 
that they were to interpret the decree but 
under the guise of interpretation they 
could not make a new decree for the 
parties.” From this observation, it is 
clear that the main consideration which 
influenced .this. Court to reverse the 
decree of the High Court was that 
whether the decree passed in the suit 
was correct or not, the executing court 
could not have gone behind it. This 
Court also noticed yet another reason 
for departing from the normal rule that 
each one of the joint debtors is liable 
for the entire joint debt. Section 14 of 
the Madras Agriculturists’ Relief Act 
rovides for separation of debt incurred 
y a joint Hindu, family, some of the 
members of which are agriculturists 
while others are not. Our attention has 
not been drarni to any such provision 
in the Act, nor is it the case of the res- 
pondents that they belong to a joint 
Hindu family. Hence the ratio of the 
decision in V. Ramaswami Ayyangar’s 
case, 1951 SCR 292 = (AIR 1951 SC 
189) is inapplicable to the facts of the 
present case. 

7. The provisions of the Bombay Act 
in rnaterial particulars are similar to the 
provisions of the Act. Interpreting the 
pro'visions of the Bombay Act in Ambu 
Rama Mhatre v. Bhau Halya Patel, AIR 
1957 Bom 6, the Bombay High Court, 
speaking through Shah, J. (as he then 
Was) held that it cannot be disputed that 
when a mortgage is created jointly on 
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property in which seA'eral persons are 
interested, each of the mortgagors is lia- 
ble in the absence of contract to the 
contrary to pay the entire debt, and the 
liability of a mortgagor is not propor- 
tionate to the extent of his interest in 
the mortgaged property; and that posi- 
tion is not altered under the provisions 
of the Bombay Act. This decisipn was 
followed by Bhagwati, J. (as he then 
was) of the Gujarat High Court in Dave 
Saclashiv Jayakrishna v. Rana Govubha, 
(1962) 3 Guj LR 1007. We are in agree- 
ment with that conclusion. 

8. For the reasons mentioned above, 
we allow the appeal, set aside the order 
of the High Gourt and restore that of 
the appellate court with costs through- 
out. 

RGD Appeal allowed. 
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Seth Loon Karan Sethiy&, Appellant v. 
Ivan E. John and others. Respondents. 

Civil Appeal No. 644 of 1965, DA 25- 
4-1968. 

Contract Act (1872), Section 202 — 
T. P. Act (1882), Sections 6 and 130 — 
Civil P. C. (1908), Order 21, Rule 16 and 
Sections 107 and 146 — Power of attorney 
in favour of Bank to execute decree — 
Execution by Bank — Objections to main- 
tainabilit)’^ of application by Bank and to 
jurisdiction of court — Objections entcr- 
tainable at appellate stage having been 
based on legal grounds: AIR 1964 All 441 
Reversed — ^Power of attorney, whether 
revocable — Nature of assignment — 
Power of bank to execute. 

The appellant was indebted to a Bank, 
He executed a power of attorney in 
favour of the Bank authorising the Bank 
to execute a decree obtained by the 
debtor against a third person and credit 
the realisations to the debtor’s account. 
The bank levied execution of the decree. 
The execution application was filed in 
the name of the appellant but it was 
signed by the manager of the Bank as 
his power of attorney holder. The ap- 
pellant objected to the execution. 

Held, on the tenor of the document as 
well as from its terms (i) that the power 
given to the Bank was a power coupled 
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with interest and ■ same was irrevocable 
in view of Section 202 of Contract Act. 
AIR 1964 All 441, Affirmed. 

(Paras 4 and 5) 

(ii) that the Bank was merely autho- 
rised to act as agent of the appellant 
and the appellant continued to be the 
owner of the amount due under the 
decree . and therefore the Bank was not 
assignee of the decree in law. The 
power, however, constituted an equit- 
able assignment of the amount due under 
the decree or so much of that amount 
as was necessary for discharging the 
debts due to it.: (1885) ILR 9 Bom 311 
and AIR 1956 Pat 233, Approved; (1830) 
39 ER 231 and (1839) 41 ER 265, Ref. 

(Paras 4, 6 and 7) 

(iii) that on the strength of the equit- 

able assignment in its favour, the Bank 
could execute the decree, in view of 
provisions of Section 146 of C. P. Code. 
AIR .1955. SC 376, Foil. (Para 9) 

(iv) that the contentions of the appel- 
lant that there being no assignment of 
decree in favour of bank, it had no locus 
standi to execute decree and the execut- 
ing court had no jurisdiction to enter- 
tain the application and continue pro- 
ceeding and that the decree being in his 
name his agent (Bank) could not pro- 
ceed with its execution as he wanted to 
take proceedings in his own hands were 
legal contentions and High Court was 
not right in brushing them aside on the 
ground of not taking them in pleadings 
or for not urging them before Executing 
Court. AIR 1964 All 441, Reversed. 

; ' (Para 3) 


Cases Referred: Chronological Paras 

(1956) AIR 1956 Pat 233 (V 43), 
Prahlad Pd. Modi v. Tikaitni 
Faldani Kumari 8 

(1955) AIR 1955 SC 376 (V 42) = 

(1955) 1 SCR 1369, Jugal Kishore 
Saraf v. Raw Cotton Co. Ltd. 4, 9 
(1885) ILR 9 Bom 311, Jagabhai 
Lallubhai v. Rustamji Nasar- 
wanji 8 

(1839) 41 ER 265 = 4 My and Cr 
690, Burn v. Carx'alho . 7 

(1830) 39 ER 231 = 1 Russ and 
. M. 602, Watson v. Duke of 
Wellington 7 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. B. Dulta, Advocate and Mr. O. G. 
Mathur, Advocate, of M/s. J. B. Dada- 
chaiiji and Co., with him), for Appellant; 

•^S'Trwala, Senior Advocate, 
r Advocate, with liim), 

lor Respondent No. 8— The State Bank 
ot Jaipur and others. 


The following Judgment of the Court 
was delivered by 

HEGDE, J.: This appeal by special 
leave arises from the decision of the 
Allahabad High Court in execution first 
Appeal No. 26 of 1961 on its file. The 
appellant is the decree-holder. The con- 
testing respondent is the State Bank of 
Jaipur — to. be hereinafter referred to as 
the Bank—; other respondents are not 
interested in the decision in this appeal. 

2. The material facts of the case are 
few. The appellant was indebted to the 
Bank. On Alarch 27, 1959, he executed 
a power of attorney in; favour of the 
Bank. That power of attorney, inter 
alia recited: — 

“AND WHEREAS I am very heavily 
indebted to the Bank of Jaipur Limited, 
Agra Branch and my liability is partly 
secured by the pledge of my . goods and 
partly byi the equitable mortgage of my 
and my mother’s immovable properties 
with the said Bank; 

AND WHEREAS a major part of my 
said liability is unsecured; . 

AND WHEREAS I have agreed to 
appoint the Bank of Jaipur Ltd. to' be 
my tiaie and lau'ful attorney to execute 
the said decree in suit No. 76 of 1949 
(with which we are concerned in this 
appeal) which may ultimately be passed 
in my said appeal and to do the follow- 
ing acts, deeds, matters and things for 
me, on my behalf and in my name and 
to credit to my account the sum or sums 
which may be realised in execution of 
or under the said decrees; 

NOW KNOW YE ALL men and these 
presents u'itness that I do hereby, ir- 
revocably constitute, nominate and ap- 
point the said Bank of Jaipur Limited, 
and/or any principal officers and/or any 
other . person or persons that may be 
appointed by the said Bank of Jaipur 
Ltd., or its assigns from time to time 
in this behalf to be my true and lawful 
attorney for me and on my behalf and 
in my name to represent me therein and 
do all acts, 'deeds, matters and things in 
connection with the execution of the 
said decree in the said Agra Suit No. 
76 of 1949 and the decree that may be 
passed in the said appeal that is to say: 

1. To proceed in execution of the said 
decree passed in the said Agra Suit No. 
/6 of 1949 and to proceed in execution 
of tlie^ decree which may be passed in 
the said appeal and to realise and re- 
cover the decretal amounts. 
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“8. To withdraw any amount that may 
be deposited in the courts at Agra and/ 
or Allahabad or any , court of . justice in 
the said decree and/or in the decree in 
the said appeal and/or other proceed- 
ings in connection with the execution of 
the said decree or any other , order pass- 
ed ■ or made therein and/or in any In- 
solvency ‘ Court or from the Official Re- 
ceiver concerning Insolvency of any of 
the defendants. 

o O O O O” . 

It may be noted that on the day the 
power of attorney was executed the 
decree passed in favour of the appellant 
in Suit No. 76 of 1949 was under appeal. 
Subsequently in appeal the same was 
affirmed. Thereafter the bank levied 
execution of the decree in question on 
May 8, ’ 1959. The execution application 
was filed in the name of the appellant 
but it was signed by the manager of 
the Bank as his power of attorney holder. 
The . appellant objected to the execution. 
He contended that the power in question 
had been obtained “by false representa- 
tion and assurance held out to the depo- 
nent (appellant) that they (the Bank) 
would advance large sum of money in- 
cluding for the purchase of John’s Mill 
and improvement of the same and for 
conducting of : the appeal and other 
business”. He further averred in his 
counter statement “that no sum whatso- 
ever at any time was advanced by the 
Bank against the security of the aforesaid 
decree and no sum whatsoever is pay- 
able to the Bank against the same. There 
is no lien of the Bank of any nature 
whatsoever in the aforesaid decree.” 

3. The objection of the appellant was 
overruled by the executing court and 
the execution was directed to proceed. 
Against that order the appellant unsuc- 
cessfully went up in appeal to the High 
Court. Tlie only question considered by 
the High Court was whether the power 
executed in favour of the Bank was a 
joower coupled with interest and hence 
the same could not be revoked in view 
of Section 202 of the Indian Contract 
Act, 1872 (9 of 1872). The High Court 
answered that question in favour of the 
Bank. It held that it was a power coup- 
led with interest and therefore the same 
could not be revoked by the appellant. 
In the last paragraph of the High Court 
judgment it is observed; 

'^Ir. Kirti then tried to argue that the 
entire execution proceedings are ultra 
vires but we cannot allow him to argue 
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an entirely new point. Sethiya’s appli- 
cation was founded on specific groimds 
which have been rejected by the court 
below and he cannot be . permitted to 
travel outside them in this appeal.” 

We are unable to spell out the meaning 
of these observations. It is seen from 
the grounds of appeal filed before the 
High Court that the appellant had con- 
tended that “because there being no. 
transfer or assignment of the decree in 
its (Bank’s) favour, the Bank of Jaipur 
Limited, had no legal right or locus 
standi to execute the decree and the exe- 
cuting court had no jurisdiction to enter- 
tain the execution application and to 
continue the execution proceedings.” He 
had also contended that the execution 
court cannot go behind the decree, and 
the execution case must proceed accord- 
ing to the prowsions in the Code of Civil 
Procedure. Obvuously the contention of 
the appellant was that as the decree 
stood in his name, his agent ' cannot pro- 
ceed with its execution as he desired to 
take into his own hands the execution 
proceedings. The above contentions of 
the appellant were purely legal conten- 
tions; if they are valid, they go to the 
root of the matter and therefore , the 
High Court was not right in brushing 
aside those contentions on the ground 
that those contentions had not been 
taken in the pleadings or urged before 
the executing court. 

4. In this appeal we had the benefit 
of hearing the elaborate arguments of 
Shri M. C. Chagla for the appellant and 
of Shri C. B. Aggarwala for the respon- 
dent. From the arguments advanced the 
following questions arise for considera- 
tion: 

(1) 'Wliether the power of attorney in 
question is a power coupled with inte- 
rest; if it is so, whether the same is re- 
vocable? 

(2) Wliether in view of the said power 
the Bank can be held to be an assignee 
of the interest in the decree; if so whe- 
ther that assignment is a legal assign- 
ment or an equitable assignment? 

(3) Whether the dispute behveen the 
appellant and the Bank could have been 
enquired under Section 47 of the Code 
of Cml Procedure? 

(4) If it is held that the Bank is an 
assignee of the amount due under the 
decree or any portion thereof, can. it be- 
cause of that interest execute the decree, 
despite the objection of’ the appellant, 
either under Order XXI, Rule 16 or 
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under Section 146 of the Code of Civil 
Procedure? and 

(5) The execution application having 
been filed in the name of the appellant, 
can the Bank now be permitted to conti- 
nue the execution in its own right? 

Some of the questions, presented for 
decision are not free from difficulty. 
|But it is not necessary for us to pro- 
nounce on those questions as we are of 
the opinion that the , power of attorney 
in question is a power coupled with 
interest, and hence the same is not revo- 
cable. Further, the transaction entered 
into : under that document amounts to an 
equitable assignment of the decree in 
favour of the Bank to the extent neces- 
sary to discharge appellant’s debts to 
the Bank and on the basis of the rule 
laid down by this Court in Jugulkishore 
Saraf v. Raw Cotton Co. Ltd., (1955) 1 
SCR 1369 = (AIR 1955 SC 376), it is 
open to the Bank to execute the decree 
in its own right. Lastly, we attach no 
importance to the form of the execution, 
which form was necessitated because of 
the terms of the power of attorney, look- 
ing to the substance of the matter and 
not being unduly weighed down by the 
form,, we are of opinion that the Bank 
has been executing the decree in its own 
Iright. We shall elaborate our reasons 
in support of these conclusions presently. 
In view of our above conclusion we have 
not thought it necessary to go into the 
other questions of law raised at the 
hearing. 

5. There is hardly any doubt that the 
power given by the appellant in favour 
of the Bank is a power coupled with inte- 
jrest. That is clear both from the tenor 
of the document as well as from its 
terms. Section 202 of the Contract Act 
provides that where the agent has him- 
selr an interest in the property which 
forms the subject-matter of the agency, 
the agency cannot, in the absence of an 
express contract, be terminated to the 
prejudice of such interest. It is settled 
m ^ where the agency is created for 
valuable consideration and authority is 
given to effectuate a security or to secure 
interest , of the agent, the authority can- 
not be revoked. Tlie document itself 
says that tlie power given to the Bank 
1 s irrevocable. It must be said in fair- 
ufc? Shri Chagla that he did not con- 
test the finding of the High Court that 
me power m question was irrevocable. 

next question for decision is 

of ^ power 

attorney we can conclude that the 


appellant had transferred or assigned his 
rights in the decree or any^ portion there- 
of in favour of the Bank. From those 
terms it is not possible to come to the 
conclusion that there was any. transfer 
of the interest of the appellant in the 
decree to the Bank. In that document 
there are no words of transfer. The 
document specifically says that the Bank 
should execute the decree on behalf of 
the appellant. As per the terms of the 
document the appellant continues to be 
the owner of the amount due under the 
decree, the Bank was merely authorised 
to act as his agent; and therefore it is 
not possible to hold that in law the 
Bank was an assignee of the decree. 
The interest of the appellant under the 
decree cannot be said to have been trans- 
ferred to the Bank either in writing or 
by operation of law. 

7. This takes us to the question whe- 
ther the power given to tlie Bank 
amounts in equity to' an assignment of 
the decree or any portion thereof, to the 
Bank. From the power of attorney it is 
clear that the amount under the decree 
was specifically earmarked for dis- 
charge of the debts due to the Bank. It 
was constituted as a special fund for the 
said purpose. The power to realise that 
fund was made over to the Bank with 
the further authority to set off the 
amount realised towards the debts due 
to ■ it. In other \yords, the power of 
attorney is an engagement to pay out of 
the particular fund the debt due to the 
Bank and hence the same constitutes an 
equitable assignment of the amount duQ 
under the decree or so much of that 
amount as is necessary for discharging 
the debts due to it. That rule is ; reco^fe- 
nised in .Watson v. Duke of Wellingtonij 
(1830) 39 ER 231. Therein the plaintiff, 
executors of Mr. Sims, hgd advanced 
large sum of money to Marquis of Hast- 
ings on the joint bond of the Marquis 
and a surety. The sum due on the bond 
exceeded £ 9,000. Towards the end of 
182.5, the Marquis hawng returned from 
India to England, the plaintiffs made re- 
peated applications to him for payment 
of the debt. The Marquis represented 
that he was about to receive a largo 
share of the Deccan prize-money; pro- 
mised that their demand should be paid 
out of that fund; and begged that, in the 
meantime, no proceedings might be 
taken against him or the assets of his 
surety. On February 6, 1826, Mr. Allen, 
the solicitor of the plaintiff, again waited 
on the Marquis, who then stated that he 
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had • directed Col. Francis Doyle, whom 
he had empowered to receive Ids share 
of the' prize-money, to pay the debt and 
costs due to the executors of Mr. Sims; 
and at the same time the Marquis wrote 
and delivered to Mr. Allen a letter 
addressed to Col. Doyle directing him 
that the e.xecutors of Mr. Sims were 
claimants bn that fund for a bond debt 
with interest. From these facts the 
Court of Chancery came to the conclu- 
sion that there was an equitable assign- 
ment in favour of the executors of Mr. 
Sims of, a portion of the prize-money 
sufficient to. meet the debts due to the 
estate of Mr. Sims by the Duke ; of 
Welhngton. To the same effect is the 
decision in Bum v. Carvalho, (1839) 41 
ER 265. Therein the Court of Chan- 
cery held that in equity, an order given 
by a debtor to his creditor upon a third 
person having the assets of the debtor 
to pay the creditor out of such fund is 
a binding equitable assignment of so 
much of the fund. 

8. The courts in India, which adminis- 
ter both law as well as equity, have 
followed the rule laid down in the above 
decisions. In this connection reference 
may be made to the decision of the 
Bombay High Court in Jagabhai Lallu- 
bhai V. Rustamji Nasarwanji, (1885) ILR 
9 Bom 311, and of the Patna High Court 
in Pr^lad Pd. Modi v. Tikaitni Faldani 
Kumari, AIR 1956 Pat 233. In the latter 
case, the Patna High Court held that a 
transaction similar to the one we are 
concerned in this case, in substance 
amounted to allocation of fund to be 
appropriated towards the debt and there- 
fore it is an equitable assignment. No 
decision taking a contrary view has been 
brought to our notice. We think that 
the rule laid down in the above decisions 
is a sound rule as it advances the inte- 
rest of justice. We accordingly adopt 
that rule. 

9. There was great deal of contro- 
versy as to whether on the strength of 
the equitable assignment in its favour, 
the Bank could execute the decree, even 
when the decree-holder (appellant) does 
not want that it should be executed. 
Shri Chagla argued that an executing 
court cannot go behind the decree; it has 
to execute the decree as it stands; so 
far as that court is concerned, the only 
person who can execute the ■ decree is 
he whose name is shown in the decree 
as the judgment-creditor; unless the 
decree has been transferred, and the 
transfer in question recognised under 
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Order 21, Rule 16 of the Code of Civil 
Procedure, the court has no power to 
execute the decree when the judgment 
creditor does not want it to be executed. 
He urged that as the decree was not 
transferred to the Bank either in writing 
or by operation of law, nor was there 
any recognition by court of such a trans- 
fer, the Bank was incompetent to exe- 
cute the decree in its own right. He 
was emphatic that the only method by 
which an assignee of a decree can exe- 
cute the. decree is by having recourse to 
Order 21, Rule 16. As the Bank can- 
not avail of that provision tire execution 
cannot be proceeded with. In support 
of those contentions Shri Chagla invited 
our attention to various decisions. It is 
not necessary for us to go into those 
controversies in view of the decision of 
this Court in Jugulkishore Saraf, (1955) 
1 SCR 1369 = (AIR 1955 SC 376). There- 
in this Court held, that an equitable 
assignee of a decree who cannot have 
the benefit pf Order 21, Rule 16 can 
still execute the decree under Section 146 
of the Code of Civil Procedure. Shri 
Chagla contested the correctness of that 
decision and desired that the question of 
law should be reconsidered by a larger 
Bench. We are bound by that decision 
and no compelling circumstances were 
made out for its reconsideration. 

10. Jt is true that the execution ap- 
plication shows that the applicant is the 
appellant and the Bank is merely acting 
as his agent. In other words, the Bank 
did not purport to execute the decree in 
its own name or in exercise of its own 
right. When the execution application 
was filed, there was no dispute between 
the appellant and the Bank. Hence the 
Bank levied execution of the decree in 
the name of the appellant as provided 
in the power of attorney. The contro- 
versy between the parties arose during 
the pendency of the execution. It is 
only thereafter that it became necessary 
for the Bank to assert its own right. It 
serves no useful purpose to direct the 
present application to be closed merely 
because it was made in the name of the 
appellant. In view of our earlier con- 
clusions it will be still open to the Bank 
to levy fresh execution of the decree. It 
will be in the interest of the appellant 
as well as the Bank to allow the present 
application to go on. , 

11. For the reasons mentioned above, 
this appeal is dismissed with costs. 
AKJ/D.V.C. - Appeal dismissed. 



78 S. C. Dhiilabhai v. State of M. P. 

AIR 1969 SUPREME COURT 78 
(V 56 C 21) 

(From Madhya Pradesh)” 

M; HID AYATULLAH, C. J., R. S. 
BACHAWAT, C. A. VAIDIALINGAM, 
K. S. HEGDE AND A. N, GROVER, JJ. 

Dhulabhai etc.. Appellants v. State of 
Madhya Pradesh and another. Respon- 
dents (In all the appeals). 

' Givil Appeals Nos. 260 to 263 of 1967, 
D/-. 5-4-1968. 

' Givfl P. C. (1908), Section 9 — Exclu- 
sion of jurisdiction of Civil Court — 
Case law summarised — Held on facts 
and circumstances of case that suit in 
question for declaration that provisions 
of law relating to assessment were ultra 
vires and for refund of tax illegally col- 
lected was not barred by Section 17 of 
M. B. Sales Tax Act (30 of 1950): First 
Appeals Nos. 68, 69, 71 and 70 of 1961, 
respectively, D/- 5-1-1965 (M. P.), Revers- 
ed. ' 

The following principles regarding ex- 
clusion of jurisdiction of Civil Court may 
be laid down: — 

(1) Where the statute gives a finality 
to the orders of the special tribunals the 
civil courts’ jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil court would nor- 
mally do in a suit. Such provision, how- 
ever, does not exclude those cases where 
the provisions of the particular Act have 
not been complied with or the statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure. 

(2) Wliere there is an express bar of 
the jurisdiction of the court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency 
of the remedies provided may be rele- 
vant but is not decisive to sustain the 
jurisdiction of the civil court. 
Where there is no express exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of die inquiry may be deci- 
sive. In . the latter case it is necessary 
to see if the statute creates a special 
right or a liability and provides for the 
determination of the right or liability 
and fur ther .lays down that all questions 

'■(First Appeals Nos, 68, 69, 71 and 70 of 

1961, D/- 5-1-1965, ■ respectively — 

(M. P.) ) r r 
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about the smd right and liability ' shall 
be determined by the tribunals so con- 
stituted, and whether remedies normally 
associated with actions in civil courts are 
prescribed by the said statute dr not. 

(3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under' that Act. Even the High Court 
cannot go into that question on a revi- 
sion or reference from the decision of 
the ■ Tribunals. . 

(4) When a provision is already declared 
unconstitutional or the constitutionality 
of any provision is to be challenged, a 
suit is • open. A writ of certiorari may 
include a direction for refund if, the 
claim is clearly ' within the time' pre- 
scribed by the Limitation Act but it is 
not a compulsory remedy to replace a 
suit. 

(5) Where the particular Act contains 
no machinery for refund of tax collected 
in excess of constitutional limits or ille- 
gally collected, a suit lies. 

(6) Questions of the correctness of the 
assessment apart from its constitutiona- 
lity are for the decision of the authorities 
and a civil suit does not lie if the orders 
of the authorities are declared , to be final 
or there is an express prohibition in the 
particular Act. In either case the 
scheme of the particular Act must be 
e.xamined because it is, a relevant .en- 
quiry. 

(7) An exclusion of jurisdiction of 
the Givil Gourt is not readily to be in- 
ferred unless the conditions above set 
down apply: Gase law discussed. 

Held on the facts and in the circum- 
stances of the case that the suit in ques- 
tion for declaration that the provisions 
of the law relating to assessment under 
the M. B. Sales Tax Act (30 of 1950) 
were ultra vires and for refund of the 
amount of the tax illegally collected was 
not barred by Section 17 of the Act: 
First Appeals Nos. 68, 69, 71 and 70 of 
j(961 respectively D/- 5-1-1965 (MP), 

Reversed. (Paras 32, 35) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 271 (V 55) = 

1968-2 SCJ 161, Pabbojan Tea 
Co. Ltd. V. Dy. Commr., Lakliim- 
pur 19, 21, 35 

(1967) C. A. No. 1045 of 1966, -D/- 
20-7-1967 (SC),, Senthilanthan 
Clietliar v. State of Madras 18, 35 
(1967) 1967-19 STC 66 (SC), Circo’s 
Coffee Co. v. State of Mysore 18, 35 
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(1966) AIR 1966 SC .249 (V 53) = 

1965- 3 SCR 499, ' Bharat Kala 
Bhandar Ltd. (Private) v. Muni- 

. cipal Committee, Dhamangaon , 19, : 20 
(1966) AIR 1966 SC 1089 (V 53) = . • 

1966- 2 SCR 229 = 1966-60 ITR . 

. 112, K. S. Venkataraman and 

,Co. V. State of Madras 18, 19, 

. ■ = 22, 24, 29, 35 

(1966) AIR 1966 SC 1113 (V 53) = 

1966-60 ITR 156, Commr. of 
Income Tax v. Straw Products 18 
(1966) AIR 1966 SC 1738 (V 53) = 

1966-3 SCR 582, State of Kerala 
!V. Ramaswami Iyer and Sons 17, 25 
(1966) .1966-17 STC 505 (SC), 

'Deputy Comrhercial Tax Officer, 

Madras V. Rayalaseeina Con- 
structions 22 

(1965) AIR 1965 SC 1942 (V 52) = 

1966-1 SCR 64, Kamla Mills Ltd. , 
V. State of Bombay . 19-21-26, 

. ; ; . 30 32 35 

(-1964) AIR 1964 SC 322 (V 51) = 
:(1964)'l SCR 752, Firm of Illuri 
'Subbayya Chetty and Sons v. 
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(1964) AIR 1964 SC 1006 (V 51) = 
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(1964) AIR 1964 SC 1873, (V 51) = 

,1964-5 SCR 517, Provincial Govt. 
Madras v. J. S. Basappa , 23, 25, 31 

(1961) AIR ,1961 Andh Pra 512 
(V 48) = 1961 Andh LT 39 (FB), 

State of Andhra Pradesh v. Firm 
Subbayya and Sons 7 

(1960) 1960 MPLJ 601 = I960' 

MFC 304, Bhaiial- v. State of 
M. P. 4, 5, 34 

(1960) 1960 AC 260 = 1959-3 All 
ER 1, Pyx Granite Co. Ltd. v. 

Ministry of Housing and Local 
Govt. 29 

(1958) AIR 1958 SG 560 (V 45) = 

1959 SCR 379, State of Madras 
V. Gannon Dunkerley and Co. 

(Madras) Ltd. 29 

(1955) AIR 1955 SC 661 (V 42) = 

• 1955-2 SCR ;603, Bengal Immu- 
nity Co. Ltd. V. State of Bihar 30 

(1951) AIR 1951 SC 23 (V 38) = 

1951 SCR 1, State of Tripura 
V. Province of East Bengal 5 19 
(1948) AIR 1948 PC 102 (V 35) = ’ 

74 Ind App 306, Commr. of I.-T. 

West Punjab N. W. F. and Delhi 
Provinces Lahore v. Tribune- 
Trust, Lahore 29 
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(1947) AIR 1947 PC, 78,(V 34) = 74 
,,Ind Aiop 50, Releigh Investment 
Co. Ltd V. Governor General in . 
Council 7, 9. 10, 13, 17, 19, 20, 24, 

28, 29, 30 

(1947) AIR 1947 FC 78 (V 34) = 

1947 FCR 130, Kamakkshya 
Narain Singli v. Commr. of In- - 
come Tax, Bihar 19 

(1940) AIR 1940 PC 105 (V 27)' = 

67 Ind Ai^p 222, Secy, of State ' ‘ 
v. Mask and Co. • 7, 9, 12, 17, 

/ 24,28,31 

(1919) 1919 AC ,368 = 88 LJ KB, 

282, Neville v. London ‘E,x 23 ress’ 
Newspaper Ltd. 8 

(1859) 6 CB (NS) 336 = 28 LJ CP 
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Mr. M. C. Setalvad, Senior Advocate, 
(M/s. Rameshwar Nath and Mahinder 
Narain, Advocates of M/s. Rajinder 
Narain and Co. with him), for Appellants 
(In all the Appeals); Mr. B. Sen . Senior 
Advocate, (Mr. I. N. Shroff, Advocate, 
with him), for Respondents (In all the 
Appeals). 

The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.: These are 
tour appeals by certificate against the 
common judgment of the High Court of 
Madhya Pradesh (Indore Bench), 16 
December, 1964/5 January, 1965 dismiss- 
ing the suits filed by the appellants to 
recover sales-tax alleged to be realized 
illegally from them by the State of 
Madhya Pradesh, the respondent in 
these appeals. The suits were earlier 
decreed by the District Judge, Ujjain. 
the facts in the suits are common and 
were as follows: 

2. The appellants are dealers 'in 
tobacco and have tlieir places of busi- 
ness at Ujjam. They purchase and sell 
tobacco used for eating, smoking and for 
jjrepanng bidis. They get their tobacco 
locally or import it from extra-State 
places. The former Madhya Bharat State 
enacted in 1950 the Madhya Bharat Sales 

infn of 19.50) which, came 

into force on May 1, 1950. Under S.'S 

of the Act every dealer whose 'business 
m the previous year in respect of sales 
or supplies of goods exceeded in the case 

?nnn manufacturer Rupees 

o,UUU and in other cases Rs. 12 000 had 
to pay tax in respect of sales or’ supplies 
of .goods effected in Madhya Bharat 
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from 1st May • 1950. Under Section 5, 
the tax was a single point tax and it was 
provided that the Government might by 
a ’ notification specify the point of the 
sales at which the tax was payable. The 
section also fixed the minimum and maxi- 
mum rates of tax leaving it to Govern- 
ment to notify the actual rate. 

3. Government in pursuance of this 
power issued a number of notifications 
on April 30, 1950, May 22, 1950, Octo- 
ber 24, 1953 and January 21, 1954. All 
these notifications imppsed tax at dif- 
ferent rates on tobacco above described 
on the importer, that is to say at the 
point of import. The tax was not levied 
on sale or purchase of tobacco of similar 
kind in Madhya Bharat. The tax was 
collected by the authorities in varying 
amounts from the appellants for differ- 
ent quarters. We are not concerned 
with the amounts. The appellants served 
notices under Section 80 of the Code of 
Civil Procedure and filed the present 
suits for refund of the tax on the ground 
that it was illegally collected from them 
being against the constitutional prohibi- 
tion in Article 301 and not saved under 
Article 304 (a) of the Constitution. 

4. The State of Madhya Pradesh was 
formed on November 1, 1956. In Bhai- 
lal V. State of M. P., 1960 MPLJ 601 the 
High Court of Madhya Pradesh declared 
the notifications to be offensive to Arti- 
cle 301 of the Constitution on the ground 
that it was illegal to levy a tax on the 
importer when an equal tax was not 
levied on similar goocls produced in the 
State, The decision was later confirm- 
ed on this point in State of M. P. v. 
Bhailal Bhai, 1964-6 SCR 261 = (AIR 
1964 SC 1006). The appellants did not 
take recourse to the provisions of Arti- 
cle 226 of the Constitution but filed their 
suits on December 21, 1957. 

5. The suits were opposed by tlie 
State on the main ground that such a 
suit was barred by tlie provisions of Sec- 
tion 17 of the Act which provides: 

“17. Bar tp certain proceedings. 

Save as is provided in Section 17, no 
assessment made and no order passed 
under this Act or the rules made there- 
under by the assessing authority, appel- 
late authority or tlie Commissioner shall 
be called into question in any Court, and 
save as is provided in Sections 11 and 
no appeal or application for revision 
shall lie against any such assessment or 
order. 

The Stale also pleaded that as appeals 
against the assessment were pending be- 


fore the Sales Tax Appeal Judge the 
plaintiffs were not entitled to file the 
suits. By- his judgment the District 
Judge following State of Tripura v. Pro- 
vince of East Bengal, AIR 1951 SC 23 
and 1960 MPLJ 601 held that such a 
suit lay when a declaration was sought 
that the provisions of law relating to an 
assessment were ultra vires and demand 
was made fpr refund of amounts ille- 
gally collected under it. On the second 
point the District Judge held that Sec- 
tion 21 of the Act which allows' the 
Commissioner or the appellate authority 
to order refund of tax wrongly paid did 
not apply since no such appeal ■ was 
proved to have been filed and the tax 
was not wrongfully paid but wrongfully 
realised. 

6. On appeal by the State the High 

Court reversed the decision. Before the 
High Court it was conceded (as it is con- 
ceded even now) that the tax could not 
be imposed in view of the bar of . Arti- 
cle 301. The short question thus was 
whether the suit was barred expressly by 
Section 17 of the Act or any implication 
arising from the Act. The contention 
on behalf of the appellants was that if it 
was a question of the correctness of the 
imposition within the valid framework 
of the statute, rules or- notifications Sec- 
tion 17 might have operated but not 
when tlie imposition was under a void 
law. In the latter event the assessee 
was free to challenge the. validity of the 
law in a civil suit and also to claim a 
refund. : 

7. , The High Court considered the 
matter in the light, of the decisions 
of the Judicial Committee in Raleigh 
Investment Co. v. G. G. in Council, AIR 
1947 PC 78, Secretary of State v. Mask 
and Co., AIR 1940 PC 105, Firm I. S. 
Chetty and Sons v. State of Andhra Pra- 
desh, AIR 1964 SC 322, State of Andhra 
Pradesh v. Firm Subbayya and Sons, 
AIR 1961 Andh Pra 512, and others, and 
came to the conclusion that the suit was 
incompetent. The High Court conceded 
that both aspects of the case were well 
supported by authority. It is not neces- 
sary to enter into the reasons which 
weighed with the High Court because 
our discussion of the authorities in this 
judgment will clearly expose the riva 
views and the one preferred in the Higl 
Court. 

8. The question that arises in thesf 
appeals has been before this Court h 
relation to other statutes and has beer 
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answered in different ways. The appeak 
went before a Divisional Bench of this 
Court in view of the difBoJty presented 
by the earlier rulings of this Court, they 
were referred to the Constitution Bench 
and that is how they are before us. At 
the very start we may observe that the 
juris^ction of the civil courts is all em- 
bracing except to the extent it is ex- 
cluded by an express provision of law or 
by clear intendment arising from ^ such 
law. This is the purport of Section 9 
of the Code of Civil Procedure, How 
Section 9 operates is perhaps best illus- 
trated by referring to the categories of 
cases, mentioned by Willes, J, in Wol- 
verhamtos New Waterworks Co. v. Haw- 
kesford, (1859) 6 CB (NS) 336, They are: 

“One is where there was a liability 
existing at common law, and that habih- 
ty is affirmed by a statute which gives 
a special and peculiar form of remedy 
different from the remedy which exist- 
ed at common law: there, unless the 
statute contains, words which expressly 
or by necessary implication exclude the 
common law remedy the party suing has 
his election to pursue either that or the 
statutory remedy. The second class of case 
is, where the statute gives the right to 
sue merely, but provides no particular 
form of remedy: there, the party can 
only proceed by action at common law. 
But there is a third class, viz., where a 
liability not existing at common law is 
created by a statute which at the same 
time gives a special and particular 
remedy for enforcing it. The remedy 
provided by the statute must be follow- 
ed and it is not competent to the party 
to pursue the course applicable to cases 
of the second class,” 

The view of WiUes, J. was accepted by 
the House of Lords in Neville v, London 
^Express’ Newspaper Ltd., 1919 AG 368. 

9. To which category do such cases 
belong in India? The controversy in 
India has revolved round the principles 
accepted in 67 had App 222 = (AIR 1940 
PC 105) and in Raleigh Investment Co, 
V. Governor General in Council, 
74 Ind App 50 = (AIR 1947 PC 78). 
In the first case it was laid 
down by the Judicial Committee that 
the ouster of the jurisdiction of a civil 
court is not to be lightly inferred and 
can only be established if there is an 
express provision of law or is clearly 
implied. In the second case it was held 
mat where a liability to tax is created 
by statute which gives special and parti- 
cular remedies against illegal exachlons 
1969 S. C./6 I G— 6 
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the remedy contemplated by the statute 
must be followed and it is not open to 
the assessee to pursue the ordinary civil 
process of courts. To the latter case we 
shall refer in some detail presently. 
Opinion in this Court has, however, 
wavered as to how far to go with the 
dicta of the Privy Council in the two 
cases, 

10. Before, however, we go into the 
question we may refer to 1964-15 STG 
450=(AIR 1964 SC 1006) (supra). Under 
that case the notifications were declared 
to be ultra vires Art, 301 of the Con- 
stitution and not saved by Article 304(a). 
It was therefore held that the portion of 
the tax already paid must in law be re- 
paid by Government. The question 
then posed was: 

“The question is whether the relief of 
repayment has to be sou^t by the tax- 
payer by an action in a civil court or 
whether such an order can be made by 
the High Court in the exercise of ite 
jurisdiction conferred by Article 226 of 
the Constitution?” 

This Court after examining the jurisdic- 
tion under Article 226 concluded thgt the 
High Court had the power to order re- 
fund in proceeding for a writ since 
complete relief could not be said to be 
given if only a declaration were given. 
The Court, however, observed: 

_ “At the same time we cannot lose 
sight of the fact that the special remedy 
provided in Article 226 is not intended 
to supersede completely the modes of 
obtaining relief by an action in a civil 
comt or to deny defence legitimately 
open in such actions,” 

Pointing out that where a defence of 
limitation could be raised or other issues 
of fact had to be tried, it was held that 
the Court should leave the party ag- 
grieved to seek his remedy by the ordi- 
nary mode of a civil suit Therefore in 
those cases (there were 31 appeals be- 
fore this Court) where the writ was ask- 
ed for within three years, this Court up- 
held the _ order of refund by tiie High 
Court in its wnt jurisdiction, but in those 
cases in which the parties had gone to 
the High Court after a lapse of 3 years, 
the order of refund was questioned and 
not approved observing that the peti- 
tioners would be at hberty to seek such 
relief as they might be entitled to in a 
civil court if it was not barred by limi- 
tation, 

11. It will appear from this analysis 
of the case that this Court accepted the 
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proposition that a suit lay. This it did 
without adverting to the provisions of 
the Act there considered to see whether 
die jurisdiction of the civil court was 
barred or not, either expressly or by 
necessary implication. This Court was, 
of course, not invited to express its opi- 
nion on the matter but only on 
whether the High Court in its extraordi- 
nary jurisdiction could order refund of 
tax paid under a mistalce. Having held 
that in some cases the ffigh Court should 
not order refund, this Court merely 
pointed out that the civil suit would be 
the only other remedy open to the party. 
The case cannot, therefore, be treated 
as an authority to hold that the civil 
court has jurisdiction to entertain such 
suits. 

12. We may now proceed to consi- 
der first the two cases of the Judicial 
Committee before examining the position 
under the rulings of this Court. In 67 
Ind App 222 = (AIR 1940 PC 105) 
(supra) the sole question was the juris- 
diction of the ci\m court to entertain a 
suit to recover an excess amount of 
customs duty collected from Mask and 
Co. The suit was filed after an apped 
to the Collector of Customs and a revi- 
sion taken to the Government of India 
under the Land Customs Act,- 1924 was 
dismissed. The suit was dismissed by 
the trial Judge on the preliminary CTound 
that the civn. court had no jurisdiction. 
An appeal by Mask and Co. to the Hi^ 
Court succeeded and there was a remit. 
The appeal to the Judicial Committee 
followed. Section 188 of the Land Cus- 
toms Act, 1924 provided inter alia: 

“Every order passed in appeal under 
this section shall, subject to the power 
of revision conferred by Sectipn 191, be 
final.” 

The Judicial Committee first made ai 
general observation: 

“It is settled law that the exclusion of 
the jurisdiction of the Civil Courts is 
not to be readily inferred, but that sudb 
exdusion .must either be explicitly ex- 
pressed or clearly implied. It is also 
well settled that even if jurisdiction is 
so excluded, the Chdl Courts have juris- 
(hctipn to examine into cases where the 
provisions of the Act have not been 
complied with, or the statutory tribunal 
has not acted in conformity with the 
fundamental principles of judicial proce- 
dure.” 

Then it proceeded to quote Section 188 
(as above) and observed: 
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“By Sections 188 and 191 a precise and 
self-cpntained code of appeal is provided 
in regard to obligations which are creat- 
ed by the statute itself, and it enables 
the appeal to be carried to the supreme 
head of the executive Government. It is 
difficult to conceive what further chal- 
lenge of the order was intended to be 
excluded other than a challenge in the 
Civil Courts.” 

and came to the conclusion that the 
jurisdiction of the civil courts was ex- 
cluded. The decision of the High Court 
was reversed and that of the trial Judge 
restored. 

13. The next case is 74 Bid App 
50 = (AIR 1947 PC 78) (supra). This' 
was an appeal to the Privy Council from 
a jud^ent of the Federal Court of 
India in civil appellate jurisdiction revers- 
ing a decree passed by a Special Bench' 
of the Calcutta High Court in its origi- 
nal civil jurisdiction. It arose from a 
suit filed for recovery of a sum paid 
under protest pursuant to an assessment 
to income-tax of the Investment Com- 
pany on the ground that the computa- 
tion was under a provision of the In- 
come-tax Act which was ultra vires the 
Indian Legislature. One of the defences 
in the suit was that whether the said 
provision was ultra vires or not^ the civil 
court was excluded from exercising itg, 
jurisdiction by Section 226 of the Gov- 
ernment of India Act, 1935 and S. 67 
of the Indian Income-tax Act. The pro- 
vision in question was held ultra vires 
by the High Court and it further held 
that neither of the two provisions was 
a bar to the civil court’s jurisdiction. 
The Federal Court in disagreement held 
that Section 226 of the Government of 
India Act 1935 barred the jurisdiction 
and that the provision impugned was not 
ultra vires. The bar of Section 67 of 
the Income-tax Act was not pressed be- 
fore the Federal Court. 

14. When the case reached the Judi- 
cial Committee, the case was considered 
(mder Section 67 but not under S. 226. 
The Judicial Committee was of the opi- 
m'on that Section 67 barred the juiisdio- 
tion. The Investment Company had 
raised the question before the Income- 
tax authorities that Explanation 3 to para 
4 (1) of the Income-tax Act 1922 was 
ultra vires. This was not accepted and 
the assessment was made. The Invest- 
ment Company filed an apped but did 
not proceed with it and the assesssment 
was confirmed. The Appellate authoritj; 
also said in its order fiiat Ao constitu- 
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firmal question could not be raised be- 
fore it The suit was then instituted. 
Section 67 of the Indian Income-tax Act 
in specific terms stated: 

“No suit shall be brought in any civil 
court to set aside or modify any assess- 
ment made under the Act ” 

The result of the suit has already been 
Stated. The Judicial Committee consi- 
dered this section and observed that the 
suit in form did not profess to modify 
the assessment but in substance it did 
So. The declaration that a certain pro- 
vision was ultra vires was but a step. 
According to the Judicial Committee the 
assessment made tmder an ultra vires 
statute was not a nullity and the assess- 
ment ought to be taken to proceed on a 
mistake of law in the course of assess- 
ment Therefore, without going to the 
question whether the provision impugn- 
ed was ultra vires or not the Judicial 
Committee considered the matter. 

15. The argument was that the assess- 
ment was not one 'under the Act*, if 
effect was given to an ultra vires provi- 
sion since the provision would be a 
nullity and non-existent. To discover 
the force of the prohibition in Section 67 
the following tests were applied: — 

(a) Does the Act contain machinery by 
wltich the assessee can raise the question 
of the vires of the provision before the 
special authorities? 

(b) This test was not conclusive but 
one tp be considered. 

(c) If there was no such machinery and 
yet the civil courts were barred the vires 
of Section 67 itself might come in for 
consideration. 

The Judicial Committee, however, came 
to the conclusion that the Income-tax 
Act gave the assessee an opportunity to 
raise the question under the Income-tax 
Act. The provision for a case stated for 
the advisory opinion of the High Court 
was available and even if the authorities 
refused to state a case, the High Court 
could be directly approached. The deci- 
sion of the Hi^ Court was also subject 
to further appeal. Thus there was ade- 
quate machinery in the Income-tax Act 

16. "nie words of Section 67 'xmder 
the Act’ were construed as the activity 
^ an assessing officer acting as such. 
That this activity took into consideration 
an ultra vires provision did not take the 
matter out of these words. That phrase 
m^t the provenance of the assessment 
^d not the accuracy or correctness of 
the assessment or the machinery of the 


Income-tax Act or the result of the acti- 
vity. There was no difference between 
an incorrect apprehension of the provi- 
sions of the Income-tax Act and the in- 
validity of a provision. The Judicial 
Committee explained that if this were 
not so aU questions of the correctness 
of the assessment under the Income-tax 
Act could be brought before the Court 
and the section rendered otiose. The 
section made no distinction between an 
inquiry into fhe merits of the assessment 
and jurisdiction to embark on an enquiry 
at all. The Civil Courts’ jurisdiction in 
either case was invoked as to the cor- 
rectness of the assessment and the lan- 
guage of the section precluded consi- 
deration of jurisdiction in such circum- 
stances. The Income-tax Act having a 
suitable and adequate machinery, juris- 
diction to question the assessment other- 
wise than by that machinery was, there- 
fore, held barred. The Judicial Com- 
tmttee even doubted whether a provi- 
sion such as section 67 was at all neces- 
sary in the circumstances. 

17. Both these cases thus appear to 
be decided on the basis of provisions in 
the relevant Acts for the correction, 
modification and setting aside of assess- 
ments and the e;^ress bar of the juris- 
diction of the civil courts. The presence 
of section barring the jurisdiction was 
the main reason and the existence of an 
adequate machinery for the same relief 
v/as the supplementary reason. The pro- 
N^ion for a reference of a question to 
the High Court was considered adequate 
to r^e the issue of the validity of any 
provision of law under which the taxing 
auttorities acted. This fohows from the 
^Raleigh Investment Co.’s case, 74 Ind 
App 50 = 1947 PC 78). Mask and 

-^pp ^ = (AIR 1940 
PC IOd) was more concerned with the 
toality to the orders given by fhe Land 
Customs Act. Even so in the Mask and 
Cp.s case, 67 Ind App 222 = (AIR 1940 
105) room was left for interference 
by the Civil Court by observing that the 
dvil courts have jurisdiction tp examine 
into cases where the provisions of the 
Act ‘have not been complied with, or 
the statutory tribunal has not acted’ in 
conformity with the fundamental princi- 
ples of judicial procedure'. These ob- 
servations were accepted by this Court 
in 1964-1 SCR 752 = (AIR 1965 SC 322) 
md in State of Kerala v. Ramaswami 
Iyer and Sons, 1966-3 SCR 582 = fAIR 
1966 SC 1738). A passage from the 
latter case might be quoted here: 
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“It is true that even if the jurisdiction 
of the Civil Court is excluded, where 
the provisions of the statute have not 
been complied with or the statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure, the civil courts have jurisdic- 
tion tp examine these cases.” 

The observations of tie Judicial Coni- 
mittee were . thus completely accepted. 

18. We may examine how the matter 
was further viewed in this Court. In 
two cases this Court laid down that the 
validity of the provisions imder which 
the authorities act is not a matter for 
those authorities to decide. In Circo's 
Coffee Co, v. State of Mysore, (1967) 
19 STC 66 (SC) it was contended that 
Section 40 (2) of the Mysore Sales Tax 
Act 1957 was ultra vires and beyond the 
competence of the State Legislature. 
This Court observed: 

‘It is true that a question as to the 
vires of Section 40 (2) of the Sales Tax 
Act was raised, but it is now settled by 
decisions of this Court that the question 
as to the vires of a statute which a tax- 
ing officer has to administer cannot be 
raised before him.” 

The same was again reiterated in C. T. 
Senthilanthan Chettiar v. State of Madras, 
C. A. No. 1045 of 1966, D/- 20-7-1967. 
(SC) in the following words: 

“ this Court has held in Venkata- 

raman and Co. v. State of Madras, 1966- 
60 ITR' 112 = (AIR 1966 SC 1089) that 
the authorities -under a taxing statute 
are not concerned with the validity of 
the taxing provisions and the question 
of ultra -vires is foreign to the scope 
of their jxuisdiction. As no such point 
could be raised before the Income-tax^ 
authorities, neither the High Court nor 
the Supreme Court can go into these 
questions in a revision or reference from 
die decision of those authorities. This 
case was followed in Commissioner of 
Income-tax v. Straw Products, (1966) 60 
ITR 156 = (AIR 1966 SC 1113).” 

(emphasis supplied) 
The party was left to ‘appropriate pro- 
ceedings’ without specifying what they 
would be. Perhaps a suit was meant. 

19. It follows that the question of 
ultra -vires of the taxing laws is always 
open to the civil courts for it cannot ha 
die implication of any provision making 
the decision final that even void or in- 
valid laws must be enforced without any 
remedy. Therefore, in Pabbojan Tea 
Ck). Ltd. V. Dy, Commissioner, Lakhim- 
pur, AIR 1968 SG 271 after quoting the 
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observations in Viscount Simonds Pyx, Gra- 
nite Co. Ltd. V. Ministry of Housing and 
Local Go-vt., (1960 AG 260 at p. 286): 

“It is a principle not by any means to 
be whittled down that -the subjects’ re- 
course to Her Majesty’s Courts for deter- 
mination of his rights is not to be ex- 
cluded except by clear words” 
our brother Mitter added that the extreme 
proposition in Raleigh Investment Co.’s 
case, 74 Ind App 50--(AIR 1947 PC 78) 
has not found favour with this Court 
Our learned brother observed: 

“This Court was not prepared to ac- 
cept the dictum in the judgment (Raleigh 
Investment Go., 74 Ind App 50 = (APR 
1947 PC 78) to the effect that even the 
constitutional vahdity of the taxing pro- 
-visions would have to be challenged by 
adopting -the procedure prescribed by 
the Income-tax Act — See (1964) 1 SCR 
752 at p. 760 = (AIR 1964 SG 322 at p. 
324).” . . 

The position was rgther strengthen- 
ed in 1966-2 SCR 229 = (AIR 
1966 SG 1089). The question then 
was whether a suit was not maintainable 
under Section 18-A of the Madras Gene- 
ral Sales Tax Act 1939 (corresponding to 
Section 67 of the Indian Income-tax Act 
1922), The suit foUbwed the decision of 
this Court in . State of Madras v, Ganon 
Dunkerley and Co. (Madras) Ltd., 1959 
SCR 379 = (AIR 1959 SC 560V in which 
‘works contracts’ of an iudi-visible nature 
were held not to fffil -within the taxing 
pro-visions of the Madras General Sales 
Tax Act 1939. Section 18-A was plead- 
ed as a bar. It was held that since the 
provisions of the Madras General Sales 
Tax Act, 1939 were dedared ultra vires 
in their application to ‘indivisible works 
contracts’ the action of the authorities 
was outside the said Act ^d not under 
the Act for the purposes of Section 18-A 
The suit was held not barred. Subba- 
rao, J. (as he then was) speaking for the 
majority distinguished both the Raleigh 
Investment Co.x case, 74 Ind App 50 = 
(AIR 1947 PG 78) and the Commissioner 
of I.-T. Punjab, North West Frontier and 
Delhi Provinces, Lahore v. Tribune Trust 
Lahore, 74 Ind App 308 = (AIR 1948 
PC 102) on tire grotmd that no question 
of the -vires of the law was raised in 
them. Referring to B. Kamakshya Narain 
Singh v. Commr, of Income Tax, Bihar, 
1947 FCR 130 = (AIR 1947 FC 48) 
and 1951 SCR 1 = (AIR 1951 SC 23) 
Subbarao J. pointed out that tire suit was 
held maintainable in the latter and there 
was nothing in the former .to support the 
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contention that the question of ulfea 
vires of a statutory provision could be 
canvassed only throu^ the machinery 
provided under the statute. Referring 
next to the case of Firm of Dluri Sub- 
bayya Chetty and Sons case, 1964rl SCR 
752 = (AIR 1964 SC 322) the learned 
judge said that the question whether 
Section 18-A of the Madras General 
Sales Tax Act 1939 could, apply where a 
particular provision of the Sales Tax Act 
was ultra vires was left open (see p. 243). 
The learned Judge next quoted the opi- 
nion of the majority in Bharat Kala 
Bhandar Ltd. v. M. G. Dhamangaon, 
1965-3 SCR 499 = (AIR 1966 SC 249) 
to the following effect: 

“But, with respect, we find it difficult 
to appreciate how taking into account an 
ultra vires provision which in law must 
be 'regarded as not being a part of the 
Act at all, will make the assessment as 
one “under the Act”. No doubt the 
power to make an assessment was con- 
ferred by the Act and, therefore, making 
an assessment would be within the juris- 
dictipn of the assessing authority. But 
the jurisdiction can be exercised only 
according, as weU as with reference, to 
the valid provisions of the Act. When, 
however, the authority travels beyond 
the valid provisions it must be regarded 
as acting in excess of its jurisdiction. To 
give too wide a construction to the ex- 
pression “under the Act” may lead to 
the serious consequence of attributing to 
the legislature which owes its existence 
itself to the Constitution, the intention 
of affording protection to imconstitu- 
tional activities by limiting challenge to 
them only by resort to the special machi- 
nery provided by it in place of the nor- 
mal remedies available xmder the Code 
of Civil Procedme, that is, to a machi- 
nery which cannot be as efficacious as 
the one provided by the general law. Such 
a construction might necessitate the con- 
sideration of the very constitutionality of 
the provision which contains the expres- 
sion, This aspect of the matter does 
not appear to have been considered in 
Raleigh Investment Go’s case”. 

The learned Judge next considered whe- 
ther these observations, although obiter, 
were departed from in Kamla Mills Ltd. 
V. State of Bombay, 1966-1 SCR 64 = 
(AIR 1965 SC 1942) and came to the 
conclusion that that decision did not 
touch upon the question whether a suit 
would he in a case where the assessment 
was made on the basis of a provision 


P. (HidayatuHah C. J.) S. C. 85 

which was ultra vires the Constitution 
(see p. 245), 

20, Having considered these rulings 
{he learned Judge examined the reme- 
dies provided by the Indian Income-tax 
Act and foimd that all authorities were 
creatures of the statute and functioned 
under it and could not ignore its provi- 
sions since the said Act conferred np 
such 'right’ on them. Whether the pro- 
visions were good or bad was not their 
concern. Pointing out that the reference 
to &e High Coirrt under the Indian In- 
come-tax Act was confined to questions 
arising from the order of the Appellate 
Tribunal, the learned Judge observed 
that “the question of ultra vires is foreign 
to the scope of the Tribunal’s jurisdic- 
tion” and that if such a question were 
raised the Tribunal could only reject it 
on the ground that it had no jurisdiction 
to decide it, and the High Court and the 
Supreme Court would be equally in- 
competent on appeal to go into the ques- 
tion. The learned Judge next consider- 
ed the decisions of the Hi^ Courts into 
which it is not necessary to go here and 
on _ the strength of some observations, 
which supported his view, stated his view 
in the following words: 

“The legal position that emerges from 
the discussion may be simimarized thus; 
If a statute imposes a liability and creat- 
es an effective machinery for deciding 
questions of law or fact arising in re- 
gard to that Hability, it may, by neces- 
sary implication, bar the maintainability 
of a civil suit in respect of the said liabi- 
lity, A statute may also confer exclu- 
sive jurisdiction on the authorities con- 
stituting the said machinery to decide 
fcaUy a jurisdictional fact thereby exclud- 
ing by necessary implication the jurisdic- 
tion of a civil court in that regard. But 
an authority created by a statute caimot 
question the vires of that statute or any 
of the provisions thereof whereunder it 
functions. It must act under the Act 
and not outside it. If it acts on the basis 
of a provision of the statute, which is 
ultra vires, to that extent it would be 
acting outside the Act. In that event, 
a suit to question the validity of such an 
order made outside the Act would cer- 
tainly He in a civil cotuL” 

As the head-note correctly states the 
effect of the decision was that the 
foundation laid by the Judicial Committee 
in Raleigh Investment C^’s case, 75 had 
App 50 = (AIR 1947 PC 78) for con- 
struing the expression ‘imder the Acf 
had no legal basis. 
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21. It may be mentioned that in 
Bharat Kala Bhandar case, 1965-3 SCR 
499 = (AIR 1966 SC 249) also it was 
held that there was no machinery pro- 
vided in the Central Provinces and Berar 
Municipal Act for refund of tax assessed 
and recovered in excess of constitutional 
limits and that the remedy furnished by 
that Act was inadequate for enabling the 
assessee to challenge efFectively the con- 
stitutionahty or legality of assessment or 
levy of tax by a municipahty or to re- 
cover from it what was realised under 
an invalid law (see the judgment of 
Mitter, J. also in Pabbojan case, AIR 
1968 SC 271 (supra) at p. 276). Li Bha- 
rat Kala Bhandar case, 1965-3 SCR 
499 = (AIR 1966 SC 249) (supra) it was 
pointed out that; 

" one of the corollaries flowing 

from the principle that the Constitution 
is the fundamental law of the land is 
that the normal remedy of a suit will be 
available for obtaining redress against 
the violation of a constitutional provi- 
sion. The Court must, therefore, lean 
in favour pf construing a law in such a 
way as not to take away this right and 
render illusory the protection afforded by 
the Constitution.” 

22. Again in Deputy Commercial Tax 
Officer, Madras v. Rayalaseema Con- 
structions, (1966) 17 STC 505 (SC) the 
problem was the same as dealt with in 
Venkataraman’s Co., Ltd. case, 1966-2 
SCR 229 = (AIR 1966 SC 1089) (supra). 
The earlier case was followed and it was 
held that the sales tax authorities having 
given effect to an ultra vires provision 
Section 18-A of the Madras General Sales 
Tax Act, 1939 was no bar to the main- 
tainability of the suit to recover tax paid 
under such an assessment since the 
authorities must be taken to have acted 
outside and not imder the Madras Gene- 
ral Sales Tax Act. 

23. This brings us to the case of Pro- 
vincial Government, Madras v. J. S. 
Basappa, 1964-5 SGR 517 = (AIR 1964 
SG 1873). There too three suits were 
filed aUeging that the goods had passed 
to extra state points while they were 
still in the possession and o^v^e^sh^p of 
the seller. Since the property in the 
goods remained in the seller till the 
goods had entered into other provinces, 
the sales could not be subjected to a tax 
in Madras Presidency. Section 11 (4) of 
the Madras General Sales Tax Act, 1939 
made orders of the ta.xing authorities 
final but the Act applied only to sales 
within the Presidency of Madras and not 


outside it There was at that time no 
provision to oust the jurisdiction of the 
civil courts. 

24. Section 18-A of which we have 
spoken earlier and on which most of the 
cases turned, was added much later. 
Many of the remedies such as were con- 
sidered in Raleigh Investment Co.’s case, 
74 Ind App 50 = (AIR 1947 PC 78) 
(supra) and Venkataraman’s case, 1966-2 
SCR 229 = (AIR 1966 SC 1089) were 
also added at the same time as S, 18-A. 
The question thus had to be decided 
wnthput an express provision ousting the 
jurisdiction of the civil court and with- 
out the adequate machinery for raising 
such an issue before the authorities. The 
only provision which had to be consi- 
dered was Section 11 (4) which provided 
'every order passed in appeal under this 
section, shall, subiect to the powers of 
revision conferred by Section 12, be final.’ 
The fundamental provision of the Madras 
General Sales Tax Act, 1939 (as it then 
stood) was liat ihe sales must be rvithin 
the Presidency of Madras. Ihe author 
rities ignoring these provisions held that 
the outside sales were taxable. Relying 
upon the dictum of the Judicial Com- 
mittee in Mask and Co.’s case, 67 Ind 
App 222 = (AIR 1940 PC 105) &s ap- 
plied in Firm of lUuri Subayya Chettys 
case, 1964-1 SCR 752 = (AIR 1964 SC 
322) this Court held that the smts were 
competent. In the case of this Court 
last cited the following observation was 


made; 

“It is necessary to add that these 
observations, though made in somewhat 
wide terms do not justify the assumption 
that if a decision has been made by a 
taxing authority imder the provisions of 
the relevant taxing statute, its validity 
can be challenged by a suit gn the 
ground that it is incorrect on the merits 
and as such, it can be claimed that the 
provisions of the said statute have not 
been complied with. Non-compliance 
with the provisions of the statute to 
which reference is made by the Privy 
Council must, we think, be non-com- 
pliance with such fundamental provisions 
of the statute as would make the entire 
proceedings before the appropriate autho- 
rity illegal and \rithout jurisdiction. 
Similarly, if an appropriate authorit}’^ has 
acted in violation of the fundamental 
principles of judicial procediue, ftat may 
alsp tend to make the proceedhigs illegal 
and void and this infirmity may affect 
the validity of the order passed by the 
authority in question.” 
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The Divisional Bench relying upon this 
observation pointed out; 

‘It was thus held that the civil court’s 
lurisdiction may not be taken away by 
making the decision of a tribunal final 
because the civil court’s jurisdiction to 
examine the order, with reference to 
fimdamental provisions of the statute, 
non-comphance with which would make 
the proceedhigs illegal and without juris- 
diction, still remains, unless the statute 
goes further and states either expressly 
or by necessary imphcation that the civil 
court’s jurisdiction is completely taken 
away. 

Applying these tests, it is clear that 
without a provision like Section ISA in 
the Act, the jurisdiction of the civil 
Court would not be taken away at least 
where the action of the . authorities is 
wholly outside the law and is not a mere 
error in the exercise of jurisdiction. Mr. 
Sastri says that we must interpret the 
Act in the same way as if Section 18A 
was implicit in it and that Section 18A 
was added to make explicit what was 
already implied. We caimot agree. The 
finality that statute conferred upon 
orders of assessment subject, however, 
to appeal and revision, was a fin^ty for 
the purposes of the Act. It did not 
make valid an action which was not 
warranted by the Act, as for example, 
the levy of tax on a commodity which 
was not taxed at all or was exempt. In 
the present case, the taxing of sales 
which did not take place within the State 
was a matter wholly outside the jurisdic- 
tion of the taxing authorities and in res- 
pect of such iUegal action the jurisdic- 
tion of the civil court continued to sub- 
sist. In our judgment the suits were 
competent.” 

This case, was therefore stronger than 
any so far noticed because of the absence 
of Section 18-A and the elaborate machi- 
nery for adequate remedy was intro- 
duced later and the tax was illegally 
collected ignoring the fundamental pro- 
visions of the Madras General Sales Tax 
Act, 1939, 

25. However, in 1966-3 SCR 582 = 
(AIR 1966 SC 1738) (although it was not 
pointed out what express provision or 
clear intendment in the Madras General 
Sales Tax Act, 1939 as it then stood, 
barred a civil suiti Basappa’s case was 
declared to be wron^y decided. 
But in that very case the learned 
Judges considered a rule which 
gave exemption but held that it did not 
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give protection because it was enacted 
after tiie accoxmt period. What if it had 
been enacted before? The observations 
in Basappa’s case, 1964-5 SCR 517 = 
(AIR 1964 SC 1873) that if a commodity 
was not taxable at all or was exempt the 
civil court would have jurisdiction were, 
however, not accepted. It was sufficient 
to have said in Ramaswami Iyer’s case, 
1966-3 SCR 582 = (AIR 1966 SC 1738) 
that exemption or no exemption that was 
for the authorities to decide and not a; 
matter for the civil court. The argu- 
ment of exemption was rejected by ob- 
serving: 

"There was in the Travancore-Cochiii 
General Sales Tax Act at the material 
time no express provision which obliged 
the taxing authority to exclude from the 
computation of taxable turn-over the 
amoimt of sales-tax collected by the 
dealer.” (emphasis supplied) 

The reasoning shows that if it had been, 
the suit mi^t have been held compe- 
tent. It is not necessary for us to pur- 
sue this matter further than to say that 
the observation that Basappa’s c^e was 
wrongly decided is open to serious ques- 
tion. 

26. This leaves for consideration only 
the case of 1964-1 SCR 752 = (AIR 1964 
SC 322) (supra) and 1966-1 SCR 64 = 
(AIR 1965 SC 1942). The case of Firm 
of Uluri Subayya Chetty, 1964-1 SCR 
752 = (AIR 1964 SC 322) arose under 
the Madras General Sales Tax Act, 1939, 
and Section 18-A was pleaded to make 
the suit incompetent. The transactions 
in respect of which tax was recovered 
were said to be of sales and not pur- 
chases and the latter only were to be 
taxed. It was held that Section 18-A 
barred the suit because the attempt was 
to set aside or modify an assessment 
made under the said Act. It was point- 
ed out that any challenge to the cor- 
rectness of the assessment must be made 
before the appellate or revisional forums 
imder the same Act since the character 
of the transaction was a matter intq 
which the appellate and revisional autho- 
rities could go, A litigant who accept- 
ed the assessment when he could call it 
in question by other proceedings under 
the same Act could not begin a suit, 
The expression 'under the Acti was suf- 
ficient to cover even an incorrect assess- 
ment. The assessee firm succeeded id 
the suit but the Hi^ Court held it barr- 
ed under Section 18-A and also held 
against the assessee firm on the nature 
of the transaction. 
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27. This Court first held that (iiere 
was no provision in the said Act for 
bringing a civil suit to question the 
assessment. Therefore the matter must 
fall in Section 18-A. This Coxut ana- 
lysed the provisions of the said Act 
which provided by Sections 12-A, 12-B, 
12-C and 12-D for special appeals, in- 
cluding an appeal to the High Court, 
the highest ci^^ court in the State, lay- 
ing down further that the appeal should 
be heard by a Division Bench. In the 
light of this elaborate machinery the 
question of alternative remedy was ap-* 
proached. It was also pointed out that 
the assessee firm had itself included 
these transactions in its retiums. Having 
conceded that tax was payable and not 
having raised the issue before the appel- 
late authorities constituted under the 
said Act, it was held that the firm could 
not be allowed to raise the issue in a 
suit. This was enough to dispose of 
the appeal to this Court. 

28. The Constitution Bench, however 
went on to examine the ridings of the 
Judicial Committee in Mask and Co.’s 
and Raleigh Investment Co.’s cases, 67 
Ind App 222 = (AIR 1940 PC 105) and 
74 Ind App 50 = (AIR 1947 PC 78). 
Dealing with the former case, this Court 
pointed out that non-compliance with 
the provisions of the statute meant non- 
compliance with such fundamental pro- 
visions of the statute as wotdd make the 
entire proceedings before the appropriate 
authority illegal and without jurisdiction. 
The defect of procedure must also be 
fundamental. In either case the defect 
must make the order invalid in law and 
void. The Court went on to observe: 

“ In what cases such a plea 

would succeed it is unnecessary for us 
to decide in the present appeal because 
we have no doubt that the contention of 
the appellant that on the merits, the 
decision of the assessing authority was 
wrong, cannot be the subject-matter of 
a suit because Sectipn 18-A demly bars 
such a claim in the civil courts.” 

29. Referring next to the Raleigh 
Investment Co.’s case, 74 Ind App 50 = 
(AIR 1947 PC 78) this Court pointed out 
that under the scheme of the Income- 
tax Act, the Judicial Committee thought 
that a question of wes of the provisions 
could also be considered, but this court 
did npt think it necessary to pronounce 
any opinion whether this assumption 
was well founded or not. This point 
was later considered in Venkataraman’s 
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case, 1966-2 SCR 229 = (AIR 1966 SC 
1089) by Subbarao, J. (as he then was) 
gnd we have sufScienuy analysed tibe 
views of this Cpurt. The case of Firm 
of Uluii Subayya, 196^1 SCR 752 = 
(AIR 1964 SC 322) may be said to be 
decided on special facts with additional 
reference to die addition of Sectipn 18-A 
excluding the jurisdiction of ci\^ court 
and the special remedies provided in 
Sections l^A to 12-D by which the 
matter could be taken to the highest 
civil court in the State, 

SO. This brings us to the last case on 
the subject That is the Kamla Mills’ 
case, 1966-1 SCR 64 = (AIR 1965 SC 
1942). That case was heard by a Spe- 
cial Bench of 7 Judges and is of more 
binding value than the others. Ramla 
Mills Ltd., was assessed to certain sales 
effected between 26 January 1950 and 
31st March 1951 which the taxing autho- 
rities treated as inside sales’ and the 
Company claimed to be ‘outside sales’ as 
determined under the Bengal Immunity 
Co. Ltd. v. State of Bihar, 1955-2 SCR 
603 = (AIR 1955 SC 661). The judg- 
ment in the last cited case was delivered 
on September 6, 1955. The period for 
invoking remedies under the Bombay 
Sales Tax Act, 1946 imder which the 
assessment was made had expired. A 
suit was, therefore, filed to claim refund. 
The Bombay Act contained Section 20 
which read: 

"20. Save as is provided in Sec. 23, 
uo assessment made and no order pass- 
ed under this Act or the rules made 
thereunder by the Commissioner or any 
person appointed imder Section 3 to 
assist him shall be called into question 
in any Civil Court, and save as is pro- 
vided in Sections 21 and' 22, no appeal 
or application for revision shaU lie 
against any such assessment or order.” 
The suit was dismissed on tlie prelimi- 
uar}’^ point arising from this bar. A 
Letters Patent Appeal in the High Court 
of Bombay also failed. The case came 
before this Court on a Certificate. It 
was referred tp a Special Bench because 
Section 20 was challenged as unconsti- 
tutional because it barred a suit even 
where the assessment was unconstitu- 
tional. This Court held that as there 
Was adequate remedy to raise the ques- 
tion before the authorities by asking for 
rectification of the assessment, tlie sec- 
tion could not be said to deprive liim of 
remedy m such a way as to render the 
sectipn itself unconstitutional as was 
hinted in Raleigh Investment Co.’s case, 
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74 Ind App 50 = (AIR 1947 PC 78) 
about Section 67 of the Indian Income- 
tax Act. We are . not concerned ■with 
ibat question. 

31. The next question wMch ^ was 
considered was whether the jurisdiction 
conferred on the taxing authorities in- 
cluded the jurisdiction to determine the 
nature of the transaction or was the 
decision about the character of the tran- 
saction, a decision on a collateral fact? 
This Court held that it was the former 
and not the latter. Therefore the decision 
was held to be merely an error in assess- 
ment which was capable of correction 
by the usual procedure of appeals etc. 
The bar of Section 20 was, therefore, 
held to apply. During the course of the 
arguments the Special Bench considered 
Basappa’s case, 1964^5 SCR 517 = (AIR 
1964 SC 1873) (supra) and distmguished 
it from the Firm of Rluri Subayya 
Chetty’s case, 1964-1 SCR 752 = (AIR 
1964 SC 322) on the ground that the 
former was not barred by Section 18-A 
as it did not exist. The Special Bench, 
however, made an observation to the 
following effect: 

“In cases where the exclusion of the 
civil court’s jurisdiction is expressly pro- 
•vided for, the consideration as to die scheme 
of the statute in question and the ade- 
quacy or the sufficiency of the remedies 
provided for by it may be relevant but 
cannot be decisive. But where exclu- 
sion is pleaded as a matter of necessary 
implication, such considerations would 
be very important and in conceivable 
circumstances, might even become deci- 
sive. If it appears that a statute creates 
a special ri^t or a liability and provides 
for ^e determination of the right and 
Uabihty to be dealt ■with by tribimals 
specially constituted in that behalf and it 
further lays down that all questions 
about the said right and Hability shall 
be determined by the tribunals so con- 
stituted it becomes pertinent to enquire 
whether remedies normally associated 
■with actions in civil courts are prescrib- 
ed by the said statute or not.” 

The Special Bench refrained from either 
accepting the dictum of Mask Co.’s case, 
67 Ind App 222 = (AIR 1940 PC 105) 
or rejecting it, to the effect that even if 
jurisdiction is excluded by a provision 
making the decision of the authorities 
final, the civil courts have jurisdiction 
to examine into cases where the provi- 
sions of the particular- Act are not com- 
plied with. 
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82. Neither of the two cases of Firm 
of Dluii Subayya, 1964-1 SCR 752 = 
(AIR 1964 SC 322) or Kamla Mills, 1966 
1 SCR 64 =(AIR 1965 SC 1942) can 
be said to run coimter to the series of 
cases earlier noticed. The result of this 
inquiry into the diverse views expressed 
in this Court may be stated as follows: 

(1) Where the statute gives a finality 
to the orders of the special tribunals the 
civil coiut’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the ci'vil courts would nor- 
mally do in a suit. Such pro’vdsion, 
however, does not exclude those cases 
where the pro'visions of the particular 
Act have not been complied with or the 
statutory tribunal has not acted in con- 
formity with the fundamental principles 
of judicial procedure. 

(2) Where there is an express bar of 
the jruisdiction of the court, an exami- 
nation of the scheme of the particular 
Act to find the adequacy or the suffi- 
ciency of the remedies provided may be 
relevant but is not decisive to sustain 
the jurisdiction of the ci'vil court. 

Where there is no ejqpress exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry may be deci- 
sive. In the latter case it is necessary 
to see if the statute creates a special 
right or a liability and pro'vides for the 
determination of the right or liability 
and further lays do'wn that all questions 
about the saidri^t and liability shall be 
determined by the tribunals so consti- 
tuted, and whether remedies normally 
associated \vith actions in civil courts 
are prescribed by the said statute or not. 

(3) Challenge to the provisions of the 
articular Act as ultra ■vires cannot be 
rpught before Tribunals constituted 

under that Act Even the HigTi Court 
cannot go into that question on a revi- 
sion or reference from the decision of 
the Tribunals. 

(4) When a pro'vision is already de- 
clared unconstitutional or the constitu- 
tionality of any provision is to be chal- 
lenged, a suit is open. A %vrit of certio- 
rari may include a direction for refund 
if the claim is clearly ■within the time 
prescribed by the Limitation Act but it 
is not a compulsory remedy to replace 
a suit. 

(5) Where the particular Act contains 
no machinery for refund of tax collect- 
ed in excess of constitutional limits ox 
illegally collected a suit lies. 
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(6) Questions of the correctness of the 
assessment apart from its constitution- 
ality are for the decision of the autho- 
rities and a civil suit does not lie if the 
orders of the authorities are declared to 
be final or there is an express prohibi- 
tion in the particular Act. In either case 
the scheme of the particular Act must 
be exanained because it is a relevant en- 
quiry. 

(7) An exclusion of the jurisdiction of 
the civil court is not readily to be in- 
ferred unless the conditions above set 
down apply. 

33. In the light of these conclusions 
we have to see how the present case 
stands. Section 3 was the charging sec- 
tion. It spoke of the incidence of the 
tax. It consisted of several sub-sections. 
These sub-sections laid the tax on deal- 
ers according to their taxable turnover 
and in the case of a dealer who imported 
goods into Madhya Bharat the taxable 
turnover was Rs. 5000. Section 14 made 
certain exclusions and exemptions, and 
Section 5 prescribed the rate of tax. That 
Section read: 

“5 (1) The tax payable by a dealer 
under this Act shaU be at a single point 
and shall not be less than Rs. 1-9-0 per 
cent or more than dVi per cent of the 
taxable turnover, as notified from time 
to time by the Government by publica- 
tion in the official gazette: 

Provided that Government may in res- 
pect of special class of goods charge tax 
up to 12% per cent of tiie taxable turn- 
over. 

(2) The Government while notifying 
the tax payable by a dealer may also 
notify the goods and the point of their 
sale at which the tax is payable.” 

34. In notifj^ing the rate provision 
was made for rates in respect of im- 
porters, the point of time being the im- 
port. As the import itself postulated 
movement of goods, the matter fell with- 
in Article 801 and as trade and com- 
merce is declared to be free throughout 
the territory of India, it became unfree 
by reason of the tax. Tire tax would 
therefore have ex facie offended Arti- 
cle 301. This could however be avoid- 
ed if the tax was saved by Art. 304 (a), 
Tliat required that similar goods manu- 
factured or produced in Madhya Bharat 
had to bear an equal tax. Such equal 
tax was not imposed hence the notifica- 
tions were struck down as making dis- 
crimination and rendering trade and 
commerce unfree. Tliis was tlie effect 
of Bhailal’s case, 1960 MPLJ 60L 


35. No doubt the Madhya Bharat 
Sales Tax Act contained provisions for 
appeal, revision, rectification and refer- 
ence to the Hi^ Court, the notifications 
being declared void the party could take 
advantage of the fact that tax was levied 
without a complete charging section. 
This affected the jmisdiction of the tax 
authorities because they could not even 
proceed to assess the party. The ques- 
tion was one falling in category No. 8 
and 4 rather than in category No. 2 
above. It was directly covered by the 
decision of this Court in Venkataraman’s 
case, 1966-2 SCR 229 = (AIR 1966 SG 
1089) read with Circo’s Coffee Co., 1967* 
19 STC 66 (SC) and Senthdanthan Che- 
ttiars case, C. A. No. 1045 of 1966, D/« 
20-7-1967 (SC) already referred to. We 
Would have considered this matter again’ 
if 'V’enkataraman’s case, 1966-2 SCR 
229 = (AIR 1966 SG 1089) had been 
doubted before but it seems to have 
been followed in the last mentioned case 
and .Pabbojan Tea Company’s case, 
AIR 1968 SC 271. If Kamla Mills 
Ltd. case, 1966-1 SCR 64 = (AIR 
1966 SG 249) had not expressly 
left the question open we woidd 
have applied the earlier case of the 
Special Bench but as it is we are bound 
not by the Special Bench decision but 
by 'Venkataraman's case, 1966-2 SCR 
229 = (AIR 1966 SC 1089). We musfi 
therefore allow these appeals with cost. 
The judgment of the High Court is set 
aside and suits are decreed. The order 
for costs shaU be as in the suit. The 
costs in the High Court shaR be borne 
as incurred. 

VGW/D.'V’.C. Appeals allowed. 
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(From Special Industrial Tribunal, Orissa 
Bhubaneshwar)* 

J. M. SHELAT, K. S. HEGDE AND 
A. N. GROVER, JJ. 

Kalinga Tubes Ltd., AppeUant v. 
Their Workmen, Respondent. 

Choi Appeal No. 26 of 1968, D/- 3-5- 
1968. 

(A) Indus trial Disputes Act (1947), 
Section 25-FFF — Closure of under* 

'(Industrial Dispute Case No. 1 of 1967, 
D/- 5-12-1967 — Spl. Industrial Tribunal 
Orissa) 
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taking ; — Closure cannot be limited or 
restricted only to financial, economic or 
other considerations of like nature — 
Essence of matter is factum of closure 
by whatever reasons motivated — ■ Ques- 
tion regarding closure of undertaldng not 
considered by Tribunal in a proper 
manner — Decision of Tribunal set aside 
by Supreme Courb Industrial Dispute 
Case No. 1 of 1967, D/- 5-12-1967, 
(Orissa), Reversed. 

Under Section 25-FFF of the Indus- 
trial Disputes Act, 1947, _ closure of an 
undertaking cannot be limited or res- 
tricted only to financial, economic or 
other considerations of a like nature. All 
that has been laid down is that in case of 
a dosure the employer does not merely 
dose down the place of business but he 
doses the business itself finally and ir- 
revocably. The dosure has to be 
genuine and bona fide in the sense that 
it should be a closure in fact and not a 
mere pretence of closure. The motive 
behind the closure is immaterial and 
what has to be seen is whether it was 
an effective one, (Para 8) 

The entire set qf circumstances and 
facts have to be taken into ^ account 
while endeavouring to find out if, in fact 
there has been a closure and the Tribu- 
nal or the court is not confined to any 
particular fact or set of facts or circum- 
stances. The essence of the matter, is 
the factum of closure by whatever rea- 
sons motivated. It is not necessary that 
the undertaldng must be wound up or 
that there should have been a transfer 
of the machinery or the factory before 
it could be said that the undertaldng had 
been closed down, (Paras 9, 12) 

Where a large ntunber of workers 
about 150 of them virtually staged a 
gherao in the administrative office budd- 
ing of the Company, during the several 
hours preceding the declaration of clo- 
sure by the Management and on account 
of the ^erao the magnitude of which 
was not inconsequenti^ and which was 
likely to restdt in deterioration of rela- 
tions between the Management and the 
workers as also the apprehension ex- 
pressed by the staff of danger to perso- 
nal safety; Held that the Management 
was faced with a situation in which it 
could well take a decision to close down 
the undertaldng. (Paras 10, 11) 

Ordinarily, Supreme Court does not 
interfere \wth findings of fact of a Tri- 
bimal, but where the question whether 
the undertaking was closed down or not 
by means of the notice was not consi- 


Workmen (Grover J.) S. C. 91 

dered in a proper manner by the Tribu- 
nal &nd its approach was erroneous and 
suffered frpm a number of infirmities the 
conclusion arrived at by it cannot be re- 
garded as sacrosanct or final: Industrial 
Dispute Case No. 1 of 1967, D/- 5-12- 
1967 (Orissa), Reversed, (Para 15) 

(B) Industrial Disputes Act (1947), Sec- 
tion 25-FFF — “On account of xmavoid- 
able circumstances” — Laying doxvn of 
two pre-conditions in proviso to section 
is significant and must be given due 
effect — Held, closure of tmdertaking 
was not due to tmavoidable circumstan- 
ces beyond control of Management. 

The explanation appearing in the pro- 
viso to Section 25-FjET of the Industrial 
Disputes Act, 1947, gives some indica- 
tion of the anxiety of the legislature to 
e^ressly rule out certain contigencies 
which ordinarily could have been plead- 
ed by the employer as unavoidable cir- 
cumstances beyond his control. Ih the 
normal working of business of a com- 
mercial undertaking financial losses or 
accmnulation of undisposed of stocks and 
the expiry of the period of the lease or 
the licence can ordinarily go a long way 
in establishing that it has virtually be- 
come impossible to carry on the busi- 
ness. Notwithstanding aU this the legis- 
lature provided that in spite of the afore- 
said difficulties or impediments or obsta- 
cles the conditions of the proviso would 
not be satisfied merely by the happen- 
ing or existence of the circumstances em- 
bodied in the explanation. Ihe reason 
for doing so seems to be that whenever 
such difficulties, as are mentioned in the 
explanation, arise the employer is not 
expected to sit idly and not to make an 
aU out effort Kke a prudent man of 
business in the matter of tiding over 
these difficulties for saving his business. 
The legislature was apparently being 
very stringent and strict about the nature 
of the circumstances which would bring 
them within the proviso. The laying 
down of two pre-conditions therein in the 
language in which they are couched is 
significant and must be given due effect. 

(Para 21) 

Where a large number of workers vir- 
tually staged a gherao in the Adminis- 
trative office of the Company during the 
several hours preceding the declaration 
of closure by the Management but there 
had been no incidents involving physical 
violence, nor a series of incidents of 
any land for any length of period pre- 
ceding the gherao and no speech had 
been delivered by any of the represen- 
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tatives of the workers threatening or incit- 
ing bodily injury, with the exception of 
the gherao, there was nothing to furnish 
justification for the Management for 
thinking that the working of the factory 
would involve imusual exertion or ex- 
pense. Moreover, when neither any 
Director nor other principal officer of 
the company was produced by the 
Management before the Tribunal to give 
any other facts and circumstances from 
which it could be inferred that it appear- 
ed to the Management that it was not 
possible to carry on the business by act- 
ing in a business like way and without 
unusual exertion it could not be said 
that the closure of the undertaking was 
due to unavoidable circumstances be- 
yond the control of the Management and 
hence compensation would be payable 
as if the xmdertaldng was closed down 
"for any reason whatsoever” within Sec- 
tion 25-FFF (1) of the Act; AIR 1960 
Cal 356 and (1829) 173 ER 1229, Ref. 

(Paras 18, 19, 20, 22) 
Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 1002 (V 55) = 

Civil Appeal No. 1829 of 1967, 

D/- 8-2-1968, Indian Hume Pipe 
Co. Ltd. V. Their Workmen 8 

(1967) AIR 1967 SC 1869 (V 54) = 

(1967) 3 SCR 901, Andhra Prabha 
Ltd. V. Secy. Madras Union of 
Journalists 8 

(1963) AIR 1963 SC 569 (V 50) = 

1962-2 Lab LJ 227, Egress 
Newspapers Ltd. v. Their Work- 
men and Staff 8 

(1963) Civil Appeal No. 1005 of 
1963 (SC), Workers of the Pudu- 
kottah Textile Mill v. The 
Management 6 

(1960) AIR 1960 SC 815 (V 47) = 

(1960) 3 SCR 207, Tea Districts 
Labour Association Calcutta v. 
Ex-Employees of Tea District 
Labour Association 8 

(1960) AIR 1960 Cal 356 (V 47) = 

64 Cal WN 694, Bhattacharya 
Rubber Works Private Ltd. v. 
Bhattacharya Rubber Works 
Workers’ Union 17 

(1829) 173 ER 1229, M and M 476, 
Granger v. Dent 17 

Mr. Sacliin Choudhury, Senior Advo- 
case, (M/s. M. K. Banerjee and B. 
Parthasarthi, Advocates, and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ra\'inder Narain, Advocates of M/s. J. B. 
Dadachanji and Co., with him), for Ai>- 
pellant; M/s. Gobind Das and R. Gopala- 
krislman. Advocates, for Respondents, 


The following Judgment of the Court 
was delivered by 

GROVER, J.; This is an appeal by 
special leave against the award of the 
Special Industrial Tribunal, Orissa, in 
which the principal question which has 
to be determined is whether there was 
a closure of its undertaking by the ap- 
pellant Company pursuant to a notice 
issued on October 3, 1967, to its work- 
men on account of the Gherao, if it is 
permissible to use that expression, of the 
staff and Officers of the Company in its 
Administrative Office building from 
about 2 P, M,, of October 1, 1967 till 
5 A. M. of the morning of October 2, 
1967, and if it was not a closure whether 
there was a refusal by the management 
of the Company to employ its workmen 
amounting to a lock out. 

2. The material facts may be succin- 
ctly stated. The appellant is a public 
Company having its registered office at 
Choudwar in the district of Cuttack. It 
maintains some branch offices at 
Calcutta and Madras. It carried 
on the business primarily of manu- 
facturing and sellhig iron pipes and 
poles and has been employing a large 
number of workmen, their number be- 
ing 922 on the relevant date. Accord- 
ing to' findings of ffie Tnbimal, which 
have not been questioned it is a prospe- 
rous concern and between the years 1959 
and 1964 the appellant paid its em- 
ployees bonus equivalent to four months’ 
wages every year except in 1961-62. For 
the subsequent three years bonus was 
paid at tihe rate of four per cent xmder 
tiie Payment of Bonus Act, 1965 (Act 
XXI of 1965). The workmen were not 
satisfied with the payment at the rate 
of four per cent and raised a dispute. 
On August 22, 1965, they made a demand 
for bonus at the rate of 20 per cent of 
their annual salary or wages for the ac- 
counting year 1966-67. Certain corres- 
pondence started between the Assistant 
Labour Commissioner, the Management 
and the General Secretary of the Union 
(Kalinga Tubes Mazdoor Sangh). On 
September 21, 1967, the Manager (Admi- 
nistration) notified that bonus at the rate 
of 4 per cent for the year 1966-67 had 
been sanctioned by the Management 
The General Secretary of the Union ask- 
ed the Manager to review the above 
notice and to send a copy of the balance 
sheet for the accounting year in ques- 
tion. On September 25, 1967, the Dis- 
trict Labour Officer informed the Mana- 
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ger that he had fixed October 2, 1967, 
(ll A. M.) for discussion in the ruatter 
of the payment of bonus. The Manager 
sent a copy of the balance sheet to the 
General Secretary of the Union on Octo- 
ber 1, 1967. On that day the General 
Secretary asked the Assistant Labour 
Gommissioner to examine the profit and 
loss accoimt for the year 1966-67 and to 
apply the requisite formula imder the 
Payment of Bonus Act. On October 1, 
1967 about 150 workmen assembled 
after 2 P. M. at the gates of the Admi- 
nistrative Building in which about 40-47 
members of the staff were present They 
were not allowed to leave the Building 
tin 5 A. M. next day. Meanwhile the 
Of£icer-in-charge Choudwar Police Sta- 
tion, Executive Officer, Notified Area 
Gouncil, Ghoudwar (a First Class Magis- 
trate), the Addition^ Superintendent of 
PoHce, Cuttack, the Sub-Divisional Officer 
Sadar Cuttack and the Assistant Labour 
Commissioner went to the place where 
all this was happening. The factory re- 
mained closed on Octgber 2, 1967 on ac- 
count of Gandhi JayantL On the morn- 
ing of October 3, 1967 the Management 
issued a notice declaring a closure of 
the factory. It is common ground that 
nptill now the factory has remained 
closed. The Management offered to pay 
wages for one month in lieu of notice 
and reduced compensation under the 
proviso to sub-section (1) of Sec. 25-FFF 
of the Industrial Disputes Act, 1947 
(hereinafter called the Act). It has not 
been disputed that out of 922 workers, 
613 workers accepted compensation 
under the aforesaid provision. The re- 
maining workmen, however, neither 
agreed to nor accepted any compensa- 
tion. The reference under the Act was 
made on November 3, 1967 by the Gov- 
ernment of Orissa primarily for adjudi- 
cating whether the appellant had declar- 
ed a lock out by means of the notice 
dated October 3, 1967 or whether it was 
a closure. 

8. The notice which was issued by 
the Management on the mpming of Octo- 
ber 3, 1967 may be reproduced: 

“The Management hereby notified fligt 
as a direct consequence of the conti- 
nued and sustained illegal activities 
of the workmen and dieir pre- 
concerted and pre-meditated acts 
since 1st October 1967 by ille- 
gally^ keeping confined and forcibly 
resisting the exit of the staff and* some 
of the officers of the Company in the 
Administrative Office building. from 
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about 2 P. M. of the 1st October 1967 
till they were forcibly rescued by the 
Police authorities at about 5 A. M. on 
the morning of 2nd October 1967 and 
thereafter continuing with their illegal 
trespass into the premises of the Com- 
pany in the aforesaid Administrative 
Office, and refusal to allow entry of any 
of the staff and officers of the Company 
into the said building; and the conse- 
quent refusal by the officers and super- 
visory staff of Ae Company to carry on 
their normal work and discharge their 
functions being reasonably apprehensive 
of their safety, it has become impossible 
to continue to run the factory and its 
subsidiary Sections and Departments any 
further. The Company hereby notifies 
th^ there will be a! complete closure 
of the Factory on and with effect from 
6 A. M. of the 3rd October 1967.” 

Before the Tribunal the main contro- 
versy centred on the question whether 
there was a closure of its undertaking by 
the appellant or whether there was a 
refusal to employ the workmen which 
would fall within the expression Xock 
out’ as defined by Section 2 (1) of the 
Act. The Tribunm found: — 

(i) Since the morning of October 3, 
1967 there had been no production by 
die factory of the appellant and the ope- 
ratives had not been employed; 

(ii) By September 30, 1967 there was 
absolutely no idea to close down &e 
undertaking or bminess as the Annual 
General Meeting of the Company had 
tgken place on that date and there was 
no evidence that there was any meeting 
of the Board of Directors or of the share- 
holders between the Annual General 
Meeting and the issue of notice of Octo- 
ber 3, 1967 to workmen which would 
show that any decision had been taken 
to close down the undertaking. 

(iii) The trade results of the business 
earned on by the Company dming the 
year 1966-67 would never have induced 
any busmess man to close down the 
undert aki ng. The Company had earned a 
net profit of 2.27 lacs of rupees after mak- 
ing payment of 20 lacs of rupees of loan 
to the Industrial Financial Corporation 
of India and inemring a loss of Es. 63, 
720 in the disposal of certain loan bonds. 
Orders for manufacturing pipes fig d 
been received till October 2, 1967 for 
more quantities than were in stock. Simi- 
larly orders had been received fpr manu- 
facturing poles. Therefore the Manage- 
ment could not have intended j^e dos- 
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ing down of the undertaking till the 
notice was issued. 

(iv) The closure of the factory or place 
of work was a direct consequence of 
the alleged illegal activities of the work- 
men and of the refusal by the officers 
and supervisory staff to carry on their 
normal work and not due to shortage 
of raw materials, fuel or power. 

The Tribimal concluded tiiat the action 
taken by the Management in issuing the 
notice on the mpming of October 3, 1967 
and in suspending the work in the fac- 
tory amounted to a lock-out and was 
not a closiure. The Tribunal proceeded, 
however, to state the other steps which 
were taken by the Management. A notice 
was given to the workers that they 
should hand over vacant possession of 
the quarters which had been allotted to 
them. A letter was written to the 
Chief Minister of Orissa on October 2, 
1967 that the Management had no other 
alternative but to dose down the factory. 
Information was similarly sent to the 
Superintendent of Police Cuttack in 
which a request was also made for post- 
ing a platoon of police force in the fac- 
tory premises at the Company’s cost. A 
copy of the notice of closure dated Octo- 
ber 3, 1967 was sent to the Chief Inspec- 
tor of Factories. It was pointed out to 
the Tribimal that the employees in the 
Branch Offices at Calcutta and Madras 
had already been discharged and the 
members of the staff at Choudwar had 
been notified that their services would 
be terminated within a period of three 
months after the closure by January 3, 
1968. The Tribunal considered that all 
such action which had been mentioned 
Was taken consistently wth the notice 
of dosure. It was held that the Manage- 
ment had in fact declared a lock-out in 
the guise of a dosure. The Tribunal 
Was considerably influenced by the ab- 
sence of any evidence that the business 
of the Company was going to be wound 
up or the Company was going to be dis- 
solved. 

4. The Tribunal next proceeded to 
dedde whether the declaration of a lock- 
out was legal. It was found that two 
cases relating to gratuity and retrench- 
ment between the same periods were 
pending adjudication before tlie Tribu- 
nal and dierefore a dedaration of lock- 
out contr.ivened tlie provisions of Sec- 
tion 23 of the Act; such contraventiDn 
being illegal imder Section 24. It was 
noted that the assertion of the Union 
that the workmen went to work in the 


factory on the early mornin g of October 
3, 1967 had not been challenged on be- 
half of the Management Accordin g to 
the Tribunal the dedaration of a lock- 
out had been made only because a por- 
tion of a large mmiber of workmen had 
assembled at the Administrative build- 
ing of the Company and demanded bonus 
at a higher rate during their off time. 
Further the Standing Orders of die Com- 
pany made ample provision for taking 
disciplinary action for misconduct oJF the 
workmen. It was, therefore, improper 
on the part of the Management so says 
the Tribunal, to remove all the opera- 
tives of the mill; even most of them were 
admittedly not present at the scene of 
occurrence. The following portion of 
the order of the Tribunal however, de- 
serves to be reproduced: 

“But the immediate cause for dedara- 
tion of the 3rd October 1967 though 
couched in exaggerated language in Ex. 

44 was undoubtedly the action taken by 
some of the workmen at the Adminis- 
trative building from about 2 P. M. of 
the 1st October 1967 till 5 A. M. of the 
2nd October 1967. There cannot be any 
manner of doubt that about 40 members 
of the staff working in that building 
had at some st^e been prevented from 
going out Omcers from the Labour 
Directorate, Poh'ce Officers and Magis- 
trates admittedly went there. It was not 
a pleasure with them to keep vi^ over 
the building for that entire night for 
nothing. The Secretary of the Mazdoor 
Sangh remained present there. It does 
not appear from the evidence that he 
requested the assembled workmen to 
leave the premises of the Administrative 
building when the chance of N. K. Maha- 
patra, the Manager (Administration) or 
any other Senior Officer going there be- 
came absolutely remote. Such a conduct 
on the part of the Secretary of the Union 
and some of the workmen can hardly 
be appreciated.” 

The Tribunal directed that the workmen 
should be given by the Management at 
least half of the wages respectively due 
to them normally for the period between 
October 3, 1967 and such subsequent 
date when they would be reinstated in \ 
their respective posts and allowed to / 
work m the factory. It declined to 
determine what compensation would be 
payable to the workmen under the pro- 
visions of Section 25FFF of the Act if 
it was a case of closure. 

5. Mr. Sachin Chaudliiuy for the ap- 
pellant Company has contended that the 
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approach of the Tribunal to the deter- 
mination of the dispute referred has not 
been altogether correct According to 
him the essential and basic question was 
whether the undertaking of the appellant 
Company had been closed down on 
October 3, 1967. The question of a lock- 
out could only arise if the first question 
was answered in the negative. Accord- 
ing to Mr. Ghaudhury even if it were to 
be found that the undertaking had not 
been closed down it did not necessarily 
follow that there had been a lock-out. 
At any rate, the matter of closure had 
to be decided without mixmg it with 
considerations relevant for a lock-out. 

6. Now in the Act Section 25-FFF 
alone contains provisions which relate to 
closing down of an -undertaking. The 
expression “closme” which has been fre- 
quently used by the Tribunal as also by 
us is nowhere defined and -this expression 
can only be used for the sake of conve- 
nience. In Industrial law, apart from clo- 
sure, the workers can be put out of ac- 
tion by lay off (defined by Sec. 2 kick), 
lock-out [defined by Section 2 (1)] and 
retrenchment [defined by Sec. 2 (oo)]. 

7. Section 25-FFF so far as it is mate- 
rial for our piuposes reads; — 

“(1) Where an undertaking is closed 
down for any reason whatsoever, every 
workman who has been in conti- 
nuous service for not less than one year 
in that undertaking immediately before 
such closure, shall, subject to the provi- 
sions of sub-section (2) be entitled to 
notice and compensation in accordance 
■with the pro-visions of Section 25F, as if 
the workman had been retrenched: 

Pro-vided that where the imdertaking 
is (dosed do-wn on account of rmavoid- 
able circnnnstances beyond the control 
of the employer, the compensation to be 
paid to the workman -under Cl. (b) ofseo 
tion 25F shall not exceed his average 
pay for three months. 

Explanation. — An imdertaking which is 
closed do-wn by reason merely of finan- 
cial dffficulties (including finan(dal loss- 
es) or accumulation of undisposed of 
stocks (or the expiry of the period of the 
lease or the hcence granted to it where 
the period of the lease or the Hcence 
expires on or after the first day of April 
1967) shall not be deemed to have been 
(dosed down on accxmnt of unavoidable 
circumstances beyond the control of the 
employer within the meaning of the pro- 
-viso to this sub-section. 

( 2 ) 
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It is ob-vious that if the appellant Com- 
pany had closed down its undertaking 
on the morning of October 3, 1967, np 
other question -will arise except in the 
matter of rehef invol-ving p&yment of 
compensation which has to be on differ- 
ent basis accx)rding as the case falls -with- 
in the first sub-section or the pro-viso 
thereto. 

8. The case of the Management itself 
was that the events which took place 
between the after-noon of October 1, 
1967 and the early morning of October 
2, which may compendiou^y be called 
a Gherao were solely responsible for the 
decision to cdose and the actual closure 
of the factory as also the imdertaking 
■with the exception of the continued work- 
ing of the waterworks which was meant 
for supply of water to the colony which 
had developed around the factory. It 
was never claimed nor has it been claim- 
ed before us on behaK of the Manage- 
ment that it was due to any financial or 
economic reasons or other compelling 
circumstances of a similar nature that 
the closure was effected. So far as the 
present case is concerned the Tribunal 
travelled into an extrmeous and irrele- 
vant field when it took into account the 
profitable business which the company 
was doing and the profits which it was 
making or was expected to make. The 
Tribimal was apparently labouring under 
he^ mpression that according to certain 
judicdal decisions there can be a closure 
of an^ undertaking only when there are 
financial difficulties and the undertaking 
becornes a losing concern. It is difficult 
and^ indeed no such principle entrench- 
ed in Industrial law has been brought to 
our notice, to accept that the closure of 
gn undertaking can be limited or restrict- 
ed only to financial, economic or other 
considerations of a like nature. AH that 
has been laid down is that in case of a 
closure the employer does not merely 
dose down the placu of business but he 
doses the business itself finaPy and ir- 
revocably -vide Express Newspapers Ltd. 
v. Their Workers and Staff, (1962) 2 Lab 
LJ 227 at p. 232 = (AIR 1963 SC 569 gt 
p. 574). The dosure has to be genuine 
and bona fide in the sense that it should 
be a closure in fact and not a mere pre- 
tence of closure. Tea Districts Labour 
Association, Calcutta v. Ex-Employees of 
Tea District Labour Assodation, (1960) 
3 SCR 207 at p. 213 = (AIR 1960 SC 
815 at p. 817). The motive behind the 
dosure is i mm aterial and what has to be 
$een is whether it was an effective one. 
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Vide Andhra Prabha Ltd. v. Secy., 
Madras Union o£ Joiumalists, AIR 1967 
SC 1869 at p. 1876. In Andhra Prabha’s 
case the Board o£ Directors o£ the Com- 
pany had passed a resolution to sell 
items o£ printing machinery and equip- 
ment to one private limited company 
followed by an agreement in writing on 
April 22, 1959 between the two com- 
panies. On April 23, the workers were 
informed that the company had sold the 
right of editing and publishing in regard 
to the publications. On the next day 
the workers adopted a resolution to go 
on strike. Some acts of sabotage and 
gross indisciphne were committed but 
die strike of the workers started on 
April 27, 1957. The publication of all 
the papers was consequendy stopped. On 
April 29, 1959, a closure notice was 
published. It would seem that the clo- 
sure was found, apart from other facts, 
on the evidence of Ram Nath Goenka, 
the Chairman of the Board of Directors 
that after the demonstration of the 
labourers before his office on April 28, 
1959 and the prevention of ingress and 
egress of the members of the staff to 
and from die office building he decided 
to close down his imdertaking at Madras. 
In Indian Hume Pipe Co. Ltd. v. Their 
Workmen, Civil Appeal No. 1829 of 1967, 
D/- 8-2-1968 = (reported in AIR 1968 
SC 1002) decided on February 8, 1968, 
the question was whether the closure 
of the factory at Barakar in West Bengal 
by the appellant which was a big en- 
gineering concern having factories and 
establishments spread all over India and 
Ceylon, was illegal and unjustified. The 
whole area of the factory and its sur- 
roundings including the Grand Trunk 
Road was coal bearing land from which 
co^ had been extracted from a very 
long time. There had been a subsidence 
of the earth on two occasions. As a re- 
sult the approach road to the appellant’s 
factory had been badly damaged, apart 
from the damage to a portion of the 
managers quarters. The Chief Inspec- 
tor of Mines wrote to the appellant that 
its factory was situated in a place which 
was dangerous for habitation. In Decem- 
ber 1964, notice was given of closirre and 
termination of service to all the work- 
men individually. The Tribunal while 
holding that the factory had been actual- 
ly closed down with effect from January 
1, 1965 went into the question as to 
whether the closure of the factory was 
bona fide and justified. The reason for 
closure was attributed to certain dis- 


putes which had been taking place be- 
tween the appellant and its workers 
from 1957 onwards. This is what Mitter 
J., speaking for the Court said, “In our 
opinion it was not open to the Tribunal 
to go into the question as to the motive 
of tire appellant in closing down its fac- 
tory at Barakar and to enquire whether 
it was bona fide or mala fide ■with some 
oblique purpose, namely to punish the 
workmen for the Union activities in 
Jbghting the appellant.” It was empha- 
sised that the expression “bona fide’ used 
in certain decisions of this Court ^d not 
refer to the motive behind the closure 
but to the fact of tiie Closure. The deci- 
sion in the Workers of the Pudukottah' 
Textile Mills v. The Management, Civil 
Appeal No. 1005 of 1963 (SC) is quite 
apposite for tiie purposes of the present 
case. The Pudukott^ Textile Mills had 
been working since 1948. By 1959 the 
fimancial position of the Mills was in a 
bad way. The Management had changed 
hands and the relations between the 
Union to which the workers belonged 
and the new Management were not very 
cordial. The new Management tried to 
bolster up the rival union which would 
be amenable to its control. In 1960 a 
fire broke out in the godown of the Mills 
which resulted in the destruction of a 
very large part of the cotton stored in 
the godown. The new Management 
gave notice on Mgy 26, 1960 stating that 
the work would remain suspended until 
forther notice because of the fire. On 
June 7, 1960, the new Management noti- 
fied that the Directors had decided to 
close down the Mills ■with effect from 
June 8, 1960. Thereafter the Mills closed 
down and a dispute arose about closure. 
The reasons given by the Management 
for closing the Mills were (i) imsatisfac- 
tory financial position; (ii) difficulty in 
procuring cotton at reasonable prices; 
and (iii) the possible risk involved in 
storing cotton. Only a mon& later on 
August 11, 1960 the Directors decided 
to reopen the Mills. It was stated tliat 
this -was done on account of ^e repre- 
sentations received from the workmen 
who had been thro^vn out of employ- 
ment etc. A large number of old work- 
men were re-employed but a substantial 
number of them were not re-employed. - 
This Court expressed the view that the 
past history of disputes between the new 
Management and the Union of the ap- 
pellant would not be sufficient to draw 
the conclusion that the closirre winch 
took place on Jime 8, 1960 was not a 
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bona fide closure. It was held that the 
closure was genuine and there were 
three clinching circumstances, "pie first 
was that the closure was necessitated by 
the fact that a very large quantity of 
stock of cotton was burnt (by fire) which 
broke out in May 1960 and which result- 
ed in a loss of cotton worth rupees five 
lacs to the Mills which were already in a 
difficult financial position. The second 
circumstance was that- a large amoimt 
of money was paid as retrenchment com- 
pensation by die Mills. The third cir- 
cumstance was, which was considered to 
be conclusive, that the new Management 
felt that the Union of the appellant 
might have been behind the fire. More- 
over in a letter by the new Management 
to the Commissioner of Labour a suspi- 
cion was expressed about sabotage in 
the matter of fire. The Court felt that 
if the Management had closed down the 
Mills because of a suspicion that the 
fire was the result of sabotage and not 
mere accident and that it would not be 
safe to reopen the factory in the near 
Future, it could not be said that the 
closure was not bona fide and was re- 
sorted to merely for smashing the Union. 

9. The discussion of the above deci- 
sions yields the result that the entire set 
of circumstances and facts have to be 
[taken into account while endeavouring 
to find out if, in fact, there has been 
a closure and the Tribunal or the court 
is not confined to any particular fact or 
set of facts or circumstances. In one 
case the Management may decide to 
dose down an imdertaking because of 
Financial or purely business reasons. In 
another case it may decide in favour of 
closure when faced with a situation in 
which it is considered either dangerous 
or hazardous from the point of view of 
the safety of the Administrative staff or 
members of the Management or even 
the employees themselves to carry on 
the business. The essence of the matter 
therefore, is the factum of closure by 
whatever reasons motivated. 

10. There can be no manner of doubt 
from what has been found by the Tribu- 
nal itself that a large number of workers 
abput 150 of them virtually staged a 
gherao during the several hours preced- 
ing the declaration of closure. If their 
demand was purely one in respect of 
bonus there was no justification for 
keeping about 40 members of the Admi- 
nistrative staff virtually co nfin ed inside 
the building and stopping all ingress 
and egress as apparently was the case 
1969 S. G./7 I G— 7 
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fill the police came to the rescue. It is 
in the evidence of Shri Harekrishna 
Mahapatra who was Officer Incharge of 
the Police Station Choudwar and whose 
evidence does not appear to have been 
fully read by the Tribunal that he arriv- 
ed at the Administrative Office at 4 or 
5 p. m. on October 1, 1967. He report- 
ed the incident to the Superintendent of 
Police and the Sub-Divisional Officer 
Cuttack. The latter directed the Exe- 
cutive Officer Choudwar to take charge 
of the situation. He came to the spot. 
Other officers also arrived. It was on a 
warning by the Sub-Divisional Officer 
that force would be used unless the 
workers left that they went away and 
allowed the officers to leave the budd- 
ing. During the period he was there 
some canteen boys brought tifh'n at about 
11.30 p. m. for the staff but it was not 
allowed to be taken to them. Some of 
the workers threw the same away and 
some partook of it. 

11. A question immediately arises 
whether the Management could take a 
quick decision to close the undertaking 
of manufacturing iron pipes and poles 
on account of the ^erao the magnitude 
of which was npt inconsequential and 
which was likely to result in deteriora- 
tion of relations between the Manage- 
ment and the workers as also the ap- 
prehension expressed by the staff of 
danger to personal safety. It is not pos- 
sible to say in categorical terms that clo- 
sure in the aforesaid background and 
circumstances would not be genuine or 
that a great deal of suspicion would 
attach to the action taken simply because 
the Company was a profitable and go- 
ing concern. There are a number of 
supplemental facts which show that the 
Management was faced with a situation 
in which it could well take a decision 
to close down the undertaking. The 
Deputy Chief Accounts Officer wrote a 
letter to the Manager (Administration) 
on October 7, 1967 (Ex. 3) giving his 
version of what was experienced by him. 
It was pointed out that the staff had 
to pass throu^ anxious hours under 
conditions of torture due to wrongful 
confinement. It was only at 5.30 a. m. 
on the morning of October 2, that they 
were rescued by the Sub-Divisional 
Officer vnth the help of a strong police 
cordon. The letter concluded by saying 
“considering the above circumstances, 
unless an assurance is given and ade- 
quate arrangements are made for the 
protection and safety of the staff in the 
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Administrative Office Building, I regret 
my inability to attend office from 
tomorrow.” An appHcatipn received 
from the staff of the Accounts Depart- 
ment on similar lines (Ex. 4) was also 
enclosed. As mentioned before, the Tri- 
bunal has itself noted and castigated the 
conduct of ihe workmen and the Secre- 
tary of their Union who was present 
during the material period and who did 
not make any effort to persuade the 
assembled workmen to leave the pre- 
mises of the Administrative Budding. 

12. Mr. Govind Das for the respon- 
dent workmen has not seriously chal- 
lenged what he calls the Management’s 
prerogative to close down the under- 
taking, but according to him the Manage- 
ment is not at liberty to ignore all busi- 
ness reasons which must form the para- 
mount consideration for taking such a 
decision. He has also emphasised that 
the closure should be of the entire busi- 
ness which means, according to him, 
that the Company should have been 
woimd up. He has stressed the various 
matters which prevailed with the Tribu- 
nal about the absence of evidence to 
show that any decision was taken by 
the Board of Directors or die share- 
holders of the Company to close down 
the undertaking as a whole. It is main- 
tained by him that it was only the manu- 
facturing part of the undertaking which 
was stopped and this cannot possibly be 
equated with the closing down of the 
undertaking itself. It must be remem- 
bered that the notice which was served 
by the Management in the matter of 
closme contained an affirmative decla- 
ration not only about the closing down 
of the factory but also that compensa- 
tion would be payable imder the proviso 
to Section 25-FFF (1). It was open to 
die respondents to ask for production of 
any resolution passed by die Board of 
Directors or other formal decision taken 
by the Management and if any such at- 
tempt had been made and die necessary 
documents bad not been produced all 
adverse inferences could have been legi- 
timately drawn against the Company. 
There is no evidence diat die action 
taken by the Manager (Administration) 
was not ratified or accepted by the 
Board of Directors or any other officer 
who was competent to accord approval. 
As a matter of fact, it appears that a 
large number of employees at Calcutta 
and Madras offices as also at die Choud- 
war_ Office had been discharged from 
service or notices of termination of ser- 


vice had been served on them (vide Ex- 
29 and the statement of Management 
witness No. 4 G. C. Radi, page 164 of 
the printed record). It appears from Ex. 
83 that only a very small staff of officers 
and workers had been retained, in se^ 
vice out of the permanent cadre. There 
is no indication that after Ae closing 
down of the factory, any orders were 
being obtained or executed in the matter 
of sSes. It is difficult to accede to the 
contention of Mr. Govind Das that the 
Company must be wound up or that 
there should have been a transfer of the 
machinery or the factory before it could 
be said that the undertaking had been 
closed down. 

13. It is significant that in the case 
of the Workers of the Pudukottah Textile 
Mills, Civil Appeal No. 1005 of 1963 (SC) 
there had neither been winding up of 
the entire business nor had the machi- 
nery or the factory been disposed of and 
actually the Mills had been reopened 
only after an interval of a fevv months 
and yet it was held that there had been 
a closure. 

14. Mr. Govind Das has sought fe) 
reinforce the view of the Tribunal that 
in the notice relating to closure all that 
was stated was that the factory would 
be closed. This, according to him, at- 
tracted the. application of the rule laid 
down in the Express Newspaper Limit- 
ed case, 1962-2 Lab LJ 227 — (AIR 1963 SO 
569) decided in 1962, that in a case of clo- 
sure the employer does not merely close 
down the place of business but he closes 
the business itself and so the closure 
indicates the final and irrevocable termi- 
nation of the business itself. Lock-out, 
on the other hand, indicates the clohire 
of the place of business and not the 
closure of business itself. The mere 
statement in the notice, however, can- 
not be conclusive in the present case and 
it is the totality of facts and circum- 
stances on which a conclusion has to be 
reached whether the undertaking was 
closed down. 

15. Ordinarily, as it is well known this 
Court does not interfere with findings 
of fact of a Tribunal, but the question 
whetlier the undertaking was closed 
down or not by means of the notice 
dated October 3, 1967 was not consi- 
dered in a proper maimer by the Tii-* 
bunal and its approach was erroneous 
and suffered from a number of infirmi- 
ties of such a natrue that the condu- 
sion arrived at by it carmot be regardedj 
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as sacrosanct or final. The entire fa^ 
and circumstances established in this 
case impel us to hold that the Manage- 
ment of the appellant closed down its 
principal imdertaking of manufacturing 
and selling iron pipes and poles on Octo- 
ber 3, 1967. It may be mentioned that 
it was and is not the case of the respon- 
dent that the continuation of water sup- 
ply meant continuation of the under- 
taking of the appellant. 

16. The only question which now 
remains to be determined is whether the 
undertaking was closed for “any reason 
whatsoever or it was “on account of 
unavoidable circumstances” beyond the 
control of the employer. The measure 
of compensation payable when an under- 
taking is closed down for any reason 
whatsoever is different as provided in 
sub-section (1) which refers to the provi- 
sions of Section 25F as if the workmen 
had been retrenched. In the notice 
served by the Management in the pre- 
sent case it was claimed that the under- 
taking had been closed down imder the 
proviso to sub-section (1) and actually 
compensation has been paid to the 613 
workers in accordance with the proviso. 

17. Mr. Chaudhury has submitted 
that the main circumstances which were 
both unavoidable and beyond the con- 
trol of the employer were (a) the gherao 
and (b) the apprehension of the staff of 
danger to personal safety. These cir- 
cumstances were not the creation of the 
employer but of the workmen who 
indulged in the gherao. According to 
Mr. Chaudhury a decision had to be 
taken preceding the issuance of the 
notice by the Management whether the 
undertaking should be closed down. The 
aforesaid circumstances prompted the 
Management to take a decision in favour 
of closure and therefore the notice right- 
ly mentioned that compensation would 
be payable under the proviso. He has 
drawn attention to a decision of a learn- 
ed Single Judge of the Calcutta High 
Court in Bhattacharya Rubber Works 
Private Ltd. v. Bhattacharya Rubber 
Works Workers’ Union, AIR 1960 Cal 
856. In that case there had been lock- 
outs, strikes etc. followed by slow down 
of work. A prominent member of the 
Workers’ Union declared over a loud- 
speaker that there was going to be blood- 
shed. A bomb -was thrown into the 
and there were several cases of 
stabbing. When some machinery was 
being removed for repairs, some work- 
men obstructed the franker of the 
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machinery. There were further cases of 
stabbing followed by criminal prosecu- 
tion. Ultimately the founder Director 
and the other Directors of the Company 
foimd it impossible to carry on the busi- 
ness and were forced to close down. 
Apart from the question of factum of 
closure it had to be decided whether the 
dosing down of the imdertaking in that 
case was for tmavoidable circumstances 
beyond the control of the employer. D. 
N. Sinha J. (as he then was) ex- 
pressed the view that where the circum- 
stances amounted to vis major or acts of 
God or enemy action or an act of the 
State in exercise of its powers of Emi- 
nent Domain, that of course would be 
circumstances beyond the control of the 
employer. But the matter did not stop 
there. The closure^ must be bona fide 
and it must not be arbitrary. Accord- 
ing to him circumstances could not be 
called unavoidable if the employer by 
acting in a business like way or as a 
prudent man of business could avoid it. 
He was not expected to take a negative 
attitude. But at the same time he was 
npt called upon to make any imusual 
effort to avoid any particular circum- 
stances necessitating a closure of his 
business. Reliance was placed on the 
observations of Tindal C. J., in Granger 
V. Dent, (1829) 173 ER 1229 in which a 
charter-party contained the expression 
“unavoidable impediment’. It was found 
by the learned Judge that all the in- 
stances which had been mentioned show- 
ed that the matter had gone out of hand. 
Undoubtedly, if the Management had 
engaged an army of Darwans ^ey could 
have restored peace but that was not 
what the employer could be compelled 
to do as he was entitled to run his busi- 
ness in a normal manner. The closiue 
had been made bona fide and was real. 
The company went into liquidation and 
the excise licences had been surrender- 
ed. All this would not have been done 
unless the Management found that it was 
impossible to continue the work of the 
factory in the prevailing circumstauces. 

18. The circumstances which had 
been proved in the Calcutta case were 
much stronger than the present case in 
which there had certainly been a gherao 
for the period mentioned previously but 
there had been no incidents involving 
physical violence nor a series of incidents 
of any land for any length of period pre- 
ceding the gherao. No speech had been 
delivered by any of the representative 
of the workers threatenmg or mating 
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bodily injury. With the exception of 
the gherao, therefore, there was nothing 
to furnish justification for the Manage- 
ment for thinking that the working of 
the factory would involve tmusual exer- 
tion or expense. 

19. Mr. Chaudhury had laid a good 
deal of stress on the apprehension ex- 
pressed in some of the letters, already 
noticed, of die members of the staff 
which was conveyed to the Management 
by means of Exs. 3 and 4 dated October 
2. But in those letters it was clearly 
stated that the staff would not be able 
to attend the office unless airangements 
were made for their protection and safety. 
The evidence of the Station House Offi- 
cer Harekrishna Mahapatra was that the 
police force which had been sent at the 
time of the happenings on the material 
dates had not been withdrawn even up 
to the time he gave his deposition be- 
fore the Tribunal and that the factory 
and the surrounding premises were be- 
ing watched and guarded by armed 
police force till Bali Jatra and thereafter 
by the Orissa Mflitary Police. There is 
nothing to indicate that the police had 
refused to give protection even to the 
individual members of the staff or the 
expenditure cost of securing protection 
for them would have been so exorbitant 
that the company could not have afford- 
ed it. 

20. Mr. Chaudhury quite properly 
and fairly accepts that the burden was 
on the company to bring the case with- 
in the proviso and to prove that the cir- 
cumstances were unavoidable and were 
also beyond the control of the company 
for closing down the undertaking. Fur- 
thermore such a determination has to be 
objective on such evidence as may be 
placed on the record. It is significant 
that neither N. K. Mahapatra, the Mana- 
ger (Administration) who had issued the 
notice dated October 3, 1967 nor any 
Director or other principal officer of the 
company was produced by the Manage- 
ment before the Tribunal to give any 
other facts and circumstances from 
which it could be inferred tiiat it appear- 
ed to the Management that it was not 
possible to carry on the business by act- 
ing in a business-like way and without 
unusual exertion. 

21. The explanation appearing in the 
proviso gives some indication of the an- 
xiety of the legislature to expressly rule 
out certain contingencies which ordi- 
narily could have been pleaded by the 


employer as unavoidable circumstances 
beyond his control. In the normal work- 
ing of business of a commercial under- 
taking financial losses or accumulation 
of undisposed of stocks and the expiry 
of the period of the lease or the hcence 
can ordinarily go a long way in estab- 
lishing that it has virtually become im- 
possible to carry on the business. For 
instance, if a Company is heading to- 
wards liquidation, its business will, in 
normal course, have to be closed down. 
Similarly if the period of lease of the 
site on which a factory has been set up 
has expired and there is no provision 
for its renewal or extension it would 
ordinarily present insurmountable dif- 
ficulty in the way of, the working of an 
undertaking by a Company or a com- 
mercial concern. Notwithstanding aU 
this the legislature provided that in spite 
of the aforesaid difficulties or impedi- 
ments or obstacles the conditions of the 
proviso would not be satisfied merely by 
the happening or existence of the circum- 
stances embodied in the explanation. 
The reason for doing so seems to be 
that whenever such difficulties as are 
mentioned in the explanation arise, the 
employer is not expected to sit idly and 
not tp make an all out effort like a pru- 
dent man of business in the matter of 
tiding over these difficulties for saving 
his business. The legfelature was ap- 
parently being very stringent and strict 
about the nature of the circumstances 
which would bring them within the pro- 
viso. The laying dovm of two pre- 
conditions therein in the language in 
which they are couched is significant 
and must be given due effect. 

22. After considering the entire facts 
and circumstances of the present case 
we are not satisfied that the closure of 
the undertaking was due to unavoidable 
circumstances Beyond the control of the 
appellant. Thus compensation would be 
payable as if the undertaking was closed 
down "for any reason whatsoever” with- 
in Section 25FFF (1) of the Act. 

23. In the result the appeal is allow- 
ed and the award of the tribunal is set 
aside. The appellant shall be liable to 
pay compensation under the principal 
part of sub-section (1) of Section 25FFF 
of the Act. In view of the entire cir- 
cmnstances the parties are left to bear 
their own costs. 

MBR/D.V.C. Appeal allowed. 
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J. C. SHAH AND V. BHARGAVA, JJ- 
S. Rajagopal, Appellant v. C. M. Ar- 
mugain and others. Respondents. 

Civil Appeal No. 1553 of 1967, D/- 

3-5-1968. 

(A) Civil P. C. (1908), Order 41, R. 27 

— Scope — Appeal before^ Supreme 
Court — Request for direction to pro- 
duce certain register — Even if register 
is produced, oral evidence to prove that 
register and to meet inferences follow- 
ing from that register necessary — Held 
that in the circumstances request for 
summoning of that register could not be 
allowed. (Para 7) 

(B) Constitution (Scheduled Castes) 
Order (1950), Para 3 — Professing Hindu 
Religion — Meaning of ^ Appellant 
who was converted to Christianity open- 
ly marrying Hindu wife — Marriage, 
though not celebrated according to strict 
Hindu rites prevalent among Adi Dravi- 
das, not being also in Christian form — 
Subsequently in 1961 appellant getting 
bis service cards corrected so as to show 
him as an Adi Dravida Hindu instead of 
Christian — Appellant contesting gene- 
ral elections in 1962 as member of Adi 
Dravida Hindu Caste — Appellant also 
giving out caste of his children as Adi 
Dravida Hin dus — Held, these various 
steps taken by appellant clearly amoimt- 
ed to public declaration of his profess- 
ing Hindu faith. AIR 1965 SC 1179 and 
AIR 1958 Bom 296, Rel. on. (Para 14) 

(C) Hindu Law — Conversion ■ — Ef- 
fect on caste — Hindu belonging to Adi 
Dravida Caste converted to Christianity 
— He ceases to belong to Adi Dravida 
Caste — Burden lies on him to prove 
that on reconversion he again became 
member of Adi Dravida Caste. 

The Christian religion does not re- 
cognise any caste classiHcations. All 
Christians are treated as equals and 
there is no distinction between one Chris- 
tian and another of the type that is re- 
cognised between members of different 
castes belonging to Hindu rehgion. In 
fact, caste system prevails only amongst 
Hindus or possibly in some religions 
closely alhed to Hindu religion . like 
Sikhism. Christianity is prevalent not 
only in India, but almost aU over the 
world and nowhere does Christianity re- 
cognise caste division. The tenets of 


. Armugam (Bhargava J.) 

Christianity mili tate against person pro- 
fessing Christian faith being divided or 
discriminated on the basis of any such 
classification as the caste system. It 
must, therefore, be held that, when a 
person got converted to Christianity in 
1949, he ceased to belong to the Adi 
Dravida caste and consequently, the 
bmden lay on him to establish that, on 
his reverting to the Hindu religion by 
professing it again, he also became once 
again a member of the Adi Dravida 
Hindu Caste: AIR 1952 Mad 474, Rel. 
on; AIR 1960 Mys 27 and AIR 1954 SC 
236, Disting. (Paras 6, 17) 

(D) Hindu Law — Conversion — 
Ordinarily, membership of caste under 
Hindu religion is acquired by birth — 
(Quaere) whether membership of caste 
can be aequired by conversion to Hindu- 
ism or after reconversion to Hinduism. 
Case law Ref. (Para 22) 


Cases Referred: Chronological Paras 
(1967) Election Petn. No. 9 of 1967, 

D/- 28-8-1967 (Andh Pra), Kptha- 
paUi Narasayya v. J^mana Jogi 20 
(1967) Election Petn. No. 10 of 
1967, D/- 5-9-1967 (Andh Pra), 

Allam Erishnaiah v. OrepaUi Ven- 
kata Subbaiah 20 

(1967) Election Petn. No. 18 of 
1967, D/- 28-9-1967 (Andh Pra), 

K. Narasimha Reddy v. G. Bhu- 
pathi and Manik Rao 20 

(1967) Election Petn. No. 9 of 
1967, D/- 5-10-1967 (Mad), K. 
Paramalai v. M. Alangaran 20 

(1965) AIR 1965 SC 1179 (V 52)= 

(1965) 1 SCR 849, Punjab Rao v. 

D. P. Meshram 13 

(1960) AIR 1960 Mys 27 (V 47) = 

21 Ele. LR 303, B. Shyamsimder 
v. Shankar Deo Vedalankar 18 

(1958) AIR 1958 Bom 296 (V 45) = 

ILR (1959) Bom 229, Karwade 
V. Shambharkar 13 

(1954) AIR 1954 SC 236 (V 41) = 

1954 SCR 817, Chatturbhuj 
Vithaldas v. Moreshwar Parash- 
ram ' 18 

(1952) AIR 1952 Mad 474 (V 89) = 

ILR (1953) Bom 106, G. Michael 
V. S. Venkateswaran 17 

(1943) AIR 1943 Lah 51 (V 30) = 

205 Ind Cas 290 (SB), Mrs. 

A. D. Veimani v. Mr. B. D. 

Vermani 20 

(1940) AIR 1940 Mad 513 (V 27)= 

ILR (1940) Mad 653, Durga 
Prasad Rao v. Sudarsana- 


swami 20, 21 


IL/JL/ C614/ 68 
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(1934) Am 1934 Mad 630 (V 21)= 

LJ 389, Guruswami 
Irulappa Konar 20 

(1886) ILR 9 Mad 466, Adminis- 
trator-General of Madras v. 

Anandachari * 20 

c Senior Advocate (M/s. 

^ S. Ja.vali and M. Veerappa, Advocates, 
wth him), for AppeUant; Mr, Sarioo 
pasad, Semor Advocate (M/s. Bala- 
and S. S. Khanduja, Advocates 
with him), for Respondent No. 1. 

The foUowing Judgment of the Gourt 
Was delivered by 

BHARGAVA, J.; The appellant, S. 
Rajagopal, the first respondent C. M. 
Armugam, md the other three respon- 
dent all filed nominations for election 
to toe Legislative Assembly of toe State 
of Mysore in the last General Elections 
held m 1967. The nomination papers 
Were scrutinised on 21st January 1967 
When respondent No. 1 (hereinafter re- 
feixed to as "toe respondent”) raised an 
objection against toe nomination of toe 
appellant on the ground that toe nomi- 
nations were in respect of a seat reserv- 
ed for a member of a Scheduled Gaste, 
and toe appellant was not an Adi Dra- 
Wda Hindu, but an Indian Ghristian, so 
that he was disqualified to stand as a 
candidate for this reserved seat. The 
Returning Officer rejected toe objection 
and accepted nomination paper of the 
appeUant. Respondents Nos. 2 to 4 
withdrew their candidature, so that, 
when actual election tdok place, the two 
contesting candidates were the appellant 
and toe respondent. The Constituency 
concerned was_ Kolar Gold Fields and 
ppUing in toaf constituency took place 
on 15to February, 1967. The appellant 
was declared, as toe successful candi- 
date on toe ground that he received a 
^ger numbej: of votes than toe respon- 
dent. The respondent then filed an 
elecbon petition under Section 81 of the 
Representation of toe People Act, 1951, 
j the ^ralidity or toe election 

u ^PP®dant on the same ground that 
tie had taken '^before toe'-Retuming Offi- 
appellant was' not qua- 
tifaed to be a candidate to fill the- seat 
reserved for a member of the Scheduled' 
t-^te from the Kolar Gold Fields Con- 
stituency. The respondent admitted that 
A j- ^P®ti™t was originally born as an 
Adi pravida Hindu, but it was pleaded 
toat he got himself converted as a Chris- 
time in the year 1949, shortly 
before he obtamed admission in Woor- 
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A.IR 

VeUore and to the 
to?f Hostel attached to 

toat respondents case was 

to continued 

to be a Christian and, consequently he 

SchidiSed a member of the 

toe ic ^ ^ candidature for 

^ under the Constitution 

(Scheduled Castes) Order, 1950 The 

wfS onw grounds, but 

we are only concerned in this appeal 

m subject-matter of issues 1 and 3 

of Mysore 

issTTPc o^or:tion petition, mose 

issues are as follows: 

top Petitioner prove that on 

1 w^ a ojfotion toe respondent No. 
bv Christian (Protestant) 

SdiSXd member of the 

inn- ChricHo Dravida), profess- 

Quahfipd tn therefore, not 

^or election to the 

date forhhf^^ r ^^ombly as a candi- 
cStes ^oat r^erved for Scheduled 

^toennv a A® f^old Fields Con- 

Na/prf ^ election should be de- 

d^ed void under Section 100 (1) (a) of 
toe Representation of the People Act, 


^ V V 

(3) Even if it is true toat Re^ondent 
No. 1 got himself converted to Chris- 
tianity, does the respondent prove the 
facts and the circumstances set out in 
Para 11 of the written statement and do 
they constitote in fact and in law con- 
version back to Hindu religion as allen- 

toi b^npfif Srve him 

toe be^fit of the Constitution (Sche- 
duled Castes) Order 1950?” ^ 

hnfi evidence- 

both d^umentaiy and oral, adduced bv 
toe partes on these issues and then 
decided both toe issues against toe ap- 
^U^t and in favour of the respondent, 
^at Couto therefore, held that toe elec- 
tion of the appelfont was void, because 

for t^ ^ be a candidate 

1 ^ rererved for a member of 
the SchediJed Caste and, consequently 
ret aside toe election of the appellant 
The appellant has now come up in ap- 
peal against that judgment under SeV 

People A im. ot to 

(Scheduled Castes) 
Order, 1950 was made by the President 
m exer^e of his ppwers conferred by 
dause (J1 of Artide 341 of the Consti- 
tution which is as follows-— 
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"341. (1) The President may with res- 
pect to any State or Union territory, and 
where it is a State, after consultation 
widi the Governor thereof, by public 
notification, specify the castes, races or 
tribes or parts of or groups within castes, 
races or tribes which shall for the pur- 

E oses of this Constitution be deemed to 
e Scheduled Castes in relation to that 
State or Union Territory, as the case may 


4 . The relevant provisions of this 
Order, with which we are concerned, are 
contained in paragraphs 2 and 3 and 
item 1 (2) of Part VUI of the Schedule 
to tihe Order, which are as follows: — ^ 

" “2. Subject to the provisions of this 
Order, the castes, races or tribes or 
parts of, or groups within castes or tribes 
specified in Part I to XIII of the Sche- 
dule to this Order shall, in relation to 


the States to which those Parts respec- 
tively relate, be deemed to be Scheduled 
Castes so far as regards members thereof 
resident in the locahties specified in 
relation to them in those Parts of that 


Schedule. 

3. Notwithstanding an5ihing contained 
in Paragraph 2, no person who professes 
a religion different from the Hindu or 
the SiMi religion shall be deemed to be 
a member of a Scheduled Caste, 


THE SCHEDULE 
PART Vni — Mysore 

1. Throughout the State except Coorg, 
Belgaum, Bijapur, Dharwar, Kanara, 
South Kanara, Gulbarga, Raichur and 
Bidar districts and KoUegal taluk of 
Mysore District: — 

1 « O 

2. Adi Dravida. 

g « * o” 

5. These provisions make it quite 
dear that a person, who is an Adi Dra- 
vida, is qualified to be a candidate for 
the seat reserved for a member of the 
Scheduled Caste from this Kolar Gold 
Fields Constituency in the Stgte of 
Mysore, provided he satisfies the addi- 
tional requirement of paragraph 3 of the 
Order of not professing a religion dif- 
ferent from the Hindu or the Sikh reli- 
gion at the time when his qualification 
to be a candidate has to be determined. 
In the present case, therefore, the vali- 
dity of the candidatmre of the appellant 
depended on the question whether, in 
January and February, 1967, when he 
was nominated as a candidate for the 
reserved seat and was declared elected, 
he was or was not a member of Adi 


Dra\ida Caste and professing a religion 
different from the Hindu or the Sikh 
religion. The case of the respondent, as 
mentioned above, was that the appellant 
had become a Christian in 1949 and was 
stiU professing the Christian religion at 
the time of Qie elections in 1967. This 
plea was met by tlie appellant by plead- 
ing that he never became a convert to 
Christianity and that, in any case, even 
if it be held that he had once become 
a Christian in the year 1949, he was 
professing the Hindu religion at the rele- 
vant time in the year 1967, These are 
the pleas, that are reflected in issues 1 
and 3 reproduced above. 

6. The High Court, in deciding the 
first issue in favour of the respondent 
and against the appellant, relied prima- 
rily on the evidence of P, W. 9, 1. J. 
Rajamanikyam, who, in the year 1949, 
was employed as an Assistant Master in 
Woorhees High School at Vellore and 
was the Assistant Manager of the Woor- 
hees Christian Hostel. P. W. 9 stated 
that an apphcation. Ext. P, 11, for ad- 
mission of the appellant as an inmate of 
the Woorhees Christian Hostel was made 
by C. A. Joseph who was the Manager 
of the Hostel. This Hostel was meant 
for the residence exclusively of persons 
belonging to the Christian faith. In the 
application, Ext. P. 11, the appellant was 
shown as an Indian Christian and not as 
Adi Dravida or Hindu. At that time, it 
became necessary to ascertain whether 
the appellant was in fact a Chris tian. 
According to him, C. A. Joseph ascer- 
tained all the particulars of the appel- 
lant and it was on that basis that he 
showed the appellant in the apphcatioa 
as an Indian Christian. C. A. Joseph, 
who was the Manager, intennewed the 
appellant and then asked P. W. 9 to ad- 
mit him to the Hostel. P. W. 9 further 
stated that, in that connection the appel- 
lant showed to him his baptismal certi- 
ficate which indicated that he had 
been baptised as a Christian at Ponnai 
Anicut Festival which is held by the 
Christians in the month of March or 
April every yegr. On being cross-exa- 
mined, he indicated that the certificate 
had been issued by the Presbyter ofYeha- 
mur Church situated in Norih Arcot Dis- 
trict 15 miles from VeUore. He also deposed 
that, during his stay in the Hostel, the 
appellant was observing the Christian 
Religion and was taking kindly towards 
the religious activities of the hostel, 
though it appeared that, being a recent 
convert to Christianity, he was not quite 



104 S. C. 


S. Rajagopal v. G. M. Armugam (Bhargava J.) A.I.R. 


conversant with the forms of worship or 
service. P. W. 9 was himself super- 
vising the religious observanees by the 
inmates of the hostel. This evidence 
iven by P. W. 9 is further corroborated 
y the document. Ext. P. 12, which is 
the register of admissions and with- 
drawals of the Woorhees High School. In 
that admission register, against item No, 
14— Religion of the student pertaining to 
the appellant the entry is Indian Chris- 
tian. Thus, the oral evidence given by 
P. W. 9 showing that the appellant was 
a Christian when he was admitted to 
the Woorhees High School and the Woor- 
hees Christie Hostel , is corroborated by 
the entry made in Ext. P. 11 by C. A. 
Joseph as guardian of the appellant and 
the entry in the Register of Admissions 
and Withdrawals of the Woorhees High 
School Ext. P. 12. On this coirobora- 
tion, the High Court believed the state- 
ment of this witness that the appellant 
had shown to him his Baptismal Certi- 
ficate also. The High Court noted the 
fact that there was no reason at all for 
this witness to give false evidence against 
the appellant; and the only suggestion 
made ihat he bore a grievance to the 
appellant, as the appeUant refused to 
m^e a recommendation for him for a 
particular appointment, has not been 
established and has no basis. The High 
Court also took notice of various other 
pieces of evidence which corroborated 
the statement given by P. W. 9. Learn- 
ed counsel for the appellant has not been 
able to advance before us any cogent 
reason far disagreeing with this assess- 
ment of the evidence of this witness by 
the learned Judge of the High Court 
who had the benefit of watching this 
witness when his evidence was actually 
recorded before him. 

7. The main argument for challeng- 
ing the evidence of this witness on be- 
half of the appellant was that the res- 
pondent, in adducing evidence before 
the High Court to prove the conversion 
of the appellant to Christianity, did not 
summon the Baptismal Register of the 
Chmch which would have been the best 
evidence available for this purpose. This 
argument was considered and . rejected 
by the High Comt and we agree with 
die view taken by that Court. There 
was no clear evidence that every Clnuch 
was maintaining a baptismal register. It 
was only in his cross-examination tliat it 
was elicited from P. W. 9 that the baptis- 
mal certificate shown to him by the ap- 
pellant had been issued by the Presbj'ter 


of Yehamur Church. The respondent; 
when he came in the witness-box, stated 
that he had not been’ informed of tins 
fact earlier by P. W. 9, so tihat he was 
not in a position to summon the baptis- 
mal register of that Church. No doubt, 
the appellant examined some witnesses 
of whom particular mention may be 
made of P. W. 9, Rev, Ashirvadam, who 
stated that as a general practice, in all 
Churches several registers gre maintain- 
ed and one of these registers is the Bap- 
tismal Register. Even if this evidence 
be accepted at its , full value, the only 
conclusion to be drawn from it is that a 
baptismal register must have been main- 
tained by the Presb)i:er of Yehamur 
Church; but there is no evidence at all 
to indicate that in such a register entries 
were used to be made even of baptisms 
which took place not in the Church it- 
self, but at a fair like the Ponnai Anicut 
Festival. It is significant that even the 
appellant himself who had better op- 
portunity of .s umm oning the baptismal 
register of Yehamur Church than the res- 
pondent, because the fact that the baptis- 
mal certificate had been issued by the 
Presbyter of that Church was disclosed 
by P. W. 9 only in his cross-examination 
on 27th July, 1967 during the Ixial of 
the election petition and not earlier, did 
not care to nave that renter summon- 
ed. A request was put forward before 
us during the hearing of this appeal to 
direct the production of that register, 
but we do not think that there is any 
justification under Order 41, Rule 27 of 
the Code of Civil Procedure for sum- 
moning it at this stage, particularly be- 
cause even if that register is brought, a 
lot of oral evidence would have to be 
recorded in order to have the register 
properly proved and to give an oppor- 
tunity to the party, against whom infe- 
rences follow from it, to meet those in- 
ferences. In the circumstances, we have 
not entertained the request for summon- 
ing of that register at this stage. This 
is aU the more so as we find that there is 
no evidence to show that an entry re- 
lating to the baptism of the appellant 
must necessarily find a place in the re- 
gister in view of the fact that the appel-' 
lant was baptised at the Ponnai Anicut 
Festival and not in the Church. Conse- 
quently, the non-summoning of that re- 
gister by the respondent does not de- 
tract from the vmue to be attached to 
tlie statement of P. W. 9. 

8. This evidence finds support from 
other documentary and oral evidence 
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wMch lias been relied upon by the High 
Court. P. W. 10, S. A. Thomas, was, 
also working as a Contractor, the appel- 
lant took service with his father. At that 
time also, the appellant was employed 
as a Christian and his service card was 
prepared showing hi m as a Christian. 
Then, there is evidence that, subsequent- 
ly, the appellant entered Government 
service and even there in the service 
cards he was shown as a Christian. Some 
witnesses have come to prove that the 
appellant actually attended Church for 
prayers after his conversipn in 1949. Evi- 
dence was also given to show that the 
appellant worked as the organiser of 3 
body known as the Kavinjar Nataka 
Sabha where his name was shown as 
Victor Rajagopal indicating that he . had 
adopted a personal name after conversion 
as a Christian which is not adopted by 
Hindus. 'We do not think that it is 
necessary for us to discuss that evidence 
in detail. We are inclined to agree with 
the High Court that all this oral and 
documentary ^ evidence provides - very 
strong corroboration of the statement of 
the principal witness P. W. 9 and estab- 
lishes the fact that the _ appellpt has 
been converted to Christianity in 1949 
before he joined the Woorhees High 
School. 

9. We were also taken through the 
evidence of the respondent’s witnesses, 
some of whom tried to prove that the 
appellant had never attended any Chris- 
tian Church. The principal witness on 
whose evidence reliance was placed in 
tins behalf, was R. W. 9, the Presbyter 
of the Maskam Church. It was elicited 
from lifm that the appellant was not en- 
tered in the register of members of the 
congregation of the Chiuchj but the 
cross-examination of the witness shows 
that it is not necessary that every one 
attending the Church for prayers must 
also be a member of the congregation 
and his name must find a place in that 
register. The evidence of some other 
witnesses, who have come to state that 
they never saw the appellant going for 
prayers to the Church, can hardly carry 
any weight, because it is not necessary 
that they should have been present on 
those occasions when the appellant ac- 
tually attended the Church services. The 
learned Judge of the High Court, who 
had the benefit of watching the demean- 
or of aU the witnesses examined before 
him, did not consider the evidence of 
these outnesses sufficient to rebut the 
proof given on behalf of the respondent. 
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10. Reference was also made by 
learned counsel to some documentary 
evidence before us, but none of those 
documents establishes that the appellant 
was not converted to Christianity in 1949. 
Some of these documents are of the 
period prior to 1949 and consist of 
papers relating to schools attended by 
the appellant in which the appellant is 
shown as an Adi Dravida Hindu. They 
are consistent even with the case of the 
respondent, because the plea put for- 
ward was that the appellant was con- 
verted to Christianity in 1949 and that 
he was a Hindu earlier. Particular re- 
liance was placed on a transfer cerii- 
ficate issued by the K. G. F. High 
School which mentions the date of issue 
of the Transfer Certificate as 10th June, 
1949. In that certificate there is an 
entry that the appellant was studying 
free, because he was Adi Dravida Hindu. 
It was urged that this document would 
indicate that right up to 10th Jtme, 1949, 
the appellant was a Hindu. This is not 
correct. The certificate mentions the 
actual date of leaving the school as 1st 
March, 1949, and the capacity in which 
the appeU^t was allowed to study free 
can omy refer to the period endhig on 
that date. The case set up by the res- 
pondent and accepted by the High Court 
is that the appellant was converted to 
Christianity at tibe Ponnai Anicut Festi- 
val which took place in the end of March 
or beginning of April, 1949, so that this 
entry showing the appellant as a Hindu 
up to 1st March, 1949 does not militate 
against die finding that he was converted 
to Christianity at that Festival. 

11. The remaining documents relied 
upon by the appellant relate to much 
later period and they also cannot, there- 
fore, show tiiat the appellant was not 
converted to Christianity iu the year 
1949. The earliest of Aese documents 
is of the year 1956. That document is 
the entry in the birth register in res- 
pect of the first child bom to the ap- 
pellant’s wdfe. Then, there are entries 
relating to birth of other children in 1959 
and 1961. In these documents also, how- 
ever, the caste or the religion of the ap- 
pellant is not mentioned. The com- 
munity of the appellant’s wife alone is 
shown as Adi Dravida. In this case, it 
is not disputed that when the appellant 
married in 1955, his ^vife was a Hindu, 
so that these entries showing her as Adi 
Dravida cannot prove that die appellant 
was a Hindu and not a Christian. 
There are subsequent entries in school 
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records where the appellant showed the 
caste of his children as Adi Dravida 
Hindus. These documents are of a very 
much later period and relate to a time 
when the appellant had already been 
elected from a reserved seat as a member 
of the Scheduled Caste in the election 
of 1962. It, however, appears tibat, be- 
fore this election in 1962, the appellant 
decided to show himself as a Hindu and, 
consequently, he made applications and 
got entries altered in his service cards 
so as to show him as Adi Dravida Hindu 
instead of a Christian. It was thereafter 
that he contested the election to the 
Mysore Legislative Assembly in 1962 
from the reserved constituency claiming 
fmnseff to be a member of a S’checfuTecf 
Caste. This evidence relating to this 
period cannot again be held to disprove 
the conversion of the appellant to Chris- 
tianity in the year 1949 which has been 
amply estabhshed by the evidence given 
by the respondent discussed above. At 
best, it can only show that by this time 
the appellant started putting himself for- 
ward as a Hindu. Consequently, we 
affirm the finding of the High Court that 
the appellant was converted to Chris- 
tianity in the year 1949, so that he lost 
the capacity of an Adi Dravida in which 
capacity alone he could have been held 
to be a member of a Scheduled Caste 
under the Constitution (Scheduled Castes) 
Order, 1950. 

12. This brings us to the second ques- 
tion whether the appellant, at the time 
of election in the year 1967, was profess- 
ing Hindu religion as alleged by him 
and whether on that accoimt he could 
claim that he was a member of a Sche- 
duled Caste, having again become an 
Adi Dravida Hindu. We are inclined to 
accept the evidence given on behalf of 
the appellant that, though he had been 
converted to Christianity in 1949, he did 
later on profess the Hindu religion. The 
circumstances which establish this fact 
are; 

(i) that he married a Hindu Adi Dra- 
vida woman in the year 1955; 

(ii) that against the entries of Ae 
children in birth registers of the Mxmici- 
pality, tlie caste of the mother was shown 
as Adi Dravida Hindu; 

(iii) that his children were brought up 
as Hindus; 

(iv) that, wheii his duldren were ad- 
mitted in sdiool, they were shown as 
Hindus in the school records; 

(v) that, in 1961, the appellant made 
an application for correction of his Ser- 


vice cards and had the entry of his 
rehgion as Christianity altered, so fiat 
be was subsequently shpvra as Adi Dra- 
vida Hindu in those cards; 

_ (vi) that, in 1962, in the general eleo; 
tions, he stood as a candidate from a 
Reserved Scheduled Caste Constitueiicy 
and : 

(vii) that he again stood as a candidate 
in this general election of 1967 from the 
same Reserved Scheduled Caste Consti- 
tuency. 

13. We do not consider it necessary 
to discuss in detail the evidence which 
has been given on behalf of the appel- 
, lant to prove all these facts enumerated 
above. Almost all of tbero are support- 
ed by documentary evidence. The only 
question that needs consideration is 
whether these facts establish that, at the 
time of the general election in 1967, the 
appellant was professing Hindu religion. 
The word "profess” used in paragraph 
of the Constitution (Scheduled Castes) 
Order, 1950 came up for interpretation 
by this Court in Pimjab Rao v. D. P. 
Meshram, (1965) 1 SCR 849 at p. 859 = 
(AIR 1965 SC 1179 at p. 1184). After 
referring to the decision of the Bombay 
High Court in Karwade v. Sham- 
bhakar, ILR (1959) Bom 229 = (Am 
1958 Bom 296) and the meaning of the 
word “profess” given in Webster s New 
World Dictionary, and Shorter Oxford 
Dictionary, the Court held: — 

'Tt seems to us that the meaning “toi 
declare one’s belief in, as to profess 
Christ” is one which we have to bear 
in mind while construing the aforesaid 
order, because it is this which bears 
upon religious belief and consequently 
also upon a change in religious belief. 
It woidd dius follow that a declaration 
of one’s belief must necessarily mean a 
declaration in such a way tliat it would 
be known to those whom it may interest 
Therefore, if a public declaration is 
made by a person that he has ceased to 
belong to his old religion and has ac- 
cepted another religion he wall be taken 
as professing tbe other religion. In the 
face of such an open declaration it would 
be idle to enquire further as to whether 
the conversion to another religion waS 
efficacious. The word “profess in the , 
Presidential Order appears to have beeri 
used in the sense of an open declaration 
or practice by a person of the Hindu (or 
the Sikh) religion.” 

14. In our opinion, if this test is 
plied to the present case, it must DO 
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held that at least by the year 1967, when 
the present election in question took 
place, the appellant had started profess- 
ing the Ehndu religion. He had openly 
married a Hindu ^;rae. Even though &e 
marriage was not celebrated according 
to the strict Hindu rites prevalent 
amongst Adi Dravidas, the marriage was 
not in Christian form and is alleged to 
have been in some reformed Hindu 
mannen Thereafter, the appellant in 
1961 took the step of having his service 
cards corrected so as to show him as an 
Adi Dravida Hindu instead of a Chris- 
tian. This was followed by his candi- 
dature as a member of the Adi Dravida 
Hindu Caste in the general elections in 
1962; and, subsequently, he gave out 
caste of his children as Adi Dravida 
Hindus. These various steps taken by 
the appellant clearly amount to a public 
declaration of his professing the Hindu 
faith. The first step of the marriage 
cannot of course, by itself be held to 
be a sufficient public declaration that 
the appellant believed in Hindu religion; 
but the subsequent correction of entries 
in service cards and his publicly stand- 
ing as a candidate from the reserved 
Scheduled Caste Constituency represent- 
ing himself as an Adi Dravida Hindu 
t^en together with the later act of 
showing his children as Adi Dravida 
Hindus in the school records must be 
held to be a complete public declaratiop 
by the appellant that he was by this 
time professing Hindu religion. Finally 
in the general elections of 1967 also, the 
appellant, by contesting the seat re- 
served for a member of a Scheduled 
Caste on the basis that he was an Adi 
Dravida Hindu, again purported to make 
a public declaration of his faith in 
Hinduism. In these circumstances, we 
hold that, at the relevant time in 1967, 
tire appellant was professing Hindu reli- 
gion, so that paragraph 3 of the Consti- 
Itution (Scheduled Castes) Order, 1950 
[did not apply to him. 

15. This, however, does not finally 
settle the matter in favour of the appel- 
lant, because, even if it be held that 
paragraph 3 of the Constitution (Sche- 
duled Castes) Order, 1950 did not dis- 
qualify the appellant, it is necessary for 
the appellant to show that he satisfied 
aU the requirements of paragraph 2 of 
that Order. Under paragraph 2, a per- 
son to be eligible for a reserved seat 
must be a member of a caste specified 
by the President in the Order. The ap- 
pellant claims that, when he started pro- 
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fessrng Hindu religion ag^, he reverted 
to his original caste of bir&, viz., Adi 
Dravida Hindu. It is the justification 
of this claim that is contested on behalf 
of the respondent. It has been urged 
that, when the appellant became a Chris- 
tian, he ceased to be a member of the 
Adi Dravida caste as specified in the 
Presidential Order and, on again pro- 
fessing the Hindu rehgion, the appellant 
cannot claim that he automatically re- 
verted to a membership of that caste, 

16. We agree wth the High Court 
that, when the appellant embraced Chris- 
tianity in 1949, he lost the membership 
of the Adi Dravida Hindu caste. The 
Christian religion does not recognise any 
caste classifications. All Christians are 
treated as equals and there is no distinc- 
tion between one Christian and another 
of the type that, is recognised between 
members of different castes belonging 
to Hindu religion. In fact, caste system 
prevails only amongst Hindus or possibly 
in some religions closely allied to the 
Hindu religion like Sikhism. Christian- 
ity is prevalent not only in India, but 
almost all over the world and uowhere 
does Christianity recognise caste division. 
The tenets of Christianity militate against 
persons professing Christian faith being 
divided or discriminated on the basis of 
any such classification as the caste sys- 
tem. It must, therefore, be held that, 
when the appellant got converted to 
Christianity in 1949, he ceased to belong 
to the Adi Dravida caste. 

17. In this connection, we may taken 
notice of a decision of the Madras High 
Court in G. Michael v. S. Venkateswaran, 
AIR 1952 Mad 474 where that Court 
held: — 

Christiamty and Islam are religions 
prevalent not only in India but also in 
other countries in the world. We know 
fhat in other countries these religions do 
not recognise a system of caste as an 
integral part of their creed or tenets.” 
Attention of that CoTtrt was iawn to 
the fact diat there were several cases 
in which a member of one of the lower 
castes, who had been converted to Chris- 
tianity, had continued not only to consi- 
der himself as still being a member of 
the caste, but had also been considered 
so by other members of the caste who 
had not been converted. Dealing with 
this aspect, the Comt held: — 

“This is somewhat analogous to cases 
in which even after conversion certain 
families and groups continue to be gov- 
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tie Report o£ Proceedings o£ the Appel- 
late Side ' dated 8th November, 1866 
printed at page vii o£ the Appendix in 
Vol. in o£ the Madras High Court Re- 
ports. The second set o£ cases consists 
of recent judgments of the High Courts 
of Andhra Pradesh and Madras in elec- 
tion petitions arising out of the general 
elections of the year 1967 itself. In 
order to rely on these judgments, learn- 
ed counsel produeed before us copies of 
the Gazettes in which those judgments 
have been published. The cases refer- 
red to are: Kothapalli Narasayya v. 
Jammana Jogi, Election Petn. No. 9- of 
1967, K. Narasimha Reddy v. G. Bhu- 
pathi and Manick Rao, Election Petn. 
No. 18 of 1967, AUam Krishnaiah v. Ore- 
palli Venkata Subbaiah, Election Petn. 
No. 10 of 1967 decided by the Hi^ 
Court of Andhra Pradesh on 28-8-1967, 
28-9-1967 and 5-9-1961 respectively, and 
K. Paramalai v. M. Alangaram, Election 
Petn. No. 9 of 1967 decided by the High 
Court of Madras on 5-10-1967. 

21. Almost all these cases laid down 
the principle that, on reconversion to 
Hinduism, a person can become a mem- 
ber of the same caste in which he was 
bom and to which he belonged before 
having been converted to another reli- 
gion. The main basis of the decisions 
is that, if the members of the caste ac- 
cept the reconversion of a person as a 
member, it should be held Riat he does 
become a member of that caste, even 
though he may have lost membership of 
that caste on conversion to angther reli- 
gion. In the present case, we do not 
consider it necessary to express any opi- 
nion on the general question whether, if 
a person is born iu a particular caste and 
is converted to pother religion as a 
result pf which he loses the membership 
of that caste, he ean again become a 
member of that caste on reconversion to 
Hinduism. That is a question which 
may have to be decided in any of the 
appeals that may be brought to thi.<s 
Gourt from the judgments of the Andhra 
Pradesh and the Madras High Courts 
referred to above. So far as the present 
case is concerned, we consider that, even 
If it be assumed that a reconvert can re- 
sume the membership of his previous 
caste the facts established in the present 
case do not show that the appellant suc- 
ceeded in doing so. All these cases pro- 
ceed on the basis that, in order to re- 
sume membership of Ids previous caste, 
the person must be reconverted to the 


Armugam (Bhargava J.) S. C. 109 

Hindu religion and must also be accept- 
ed by the caste in general as a member 
after reeonversion. We do not think 
it neeesssry to refer to specific 
sentences where these principles have 
been relied upon in these various judg- 
ments. It is, in our opinion, enou^ to 
take notice of the decision in Durga- 
prasada Rao, ILR(1940) Mad 653=(AIR 
1940 Mad 513) (supra), where these rivo 
aspects were emphasised by a Full 
Bench of the Ma^as High Court. In 
that case, the first question that arose 
was whether a person could become a 
convert to Hinduism without goiug 
through a formal ceremony of purifiea- 
tion. It was held that no proof of any 
particular ceremonial having been ob- 
served was required. Varadachariar, J., 
held that when oh the faets it appears 
that a man did change his religion and 
was accepted by his eo-religionists as 
having changed his religion, and lived, 
died and was cremated in ihat religion, 
the absence of some formality should 
not negative what is an actual fact.' Con- 
sidering the question of entry into the 
caste, Erishnaswami Ayyangar, J„ held 
that, in matters affecting Ae well-being 
or composition of a caste, the caste itself 
is the supreme judge. It was on this prin- 
ciple that a reconvert to Hinduism could 
become a member of the caste, if the caste 
itself as the supreme judge accepted him 
as a full member of it. In the appeal 
before us, we find that the appellant has 
not given evidence to satisfy these re- 
quirements in order to establish that he 
did become a member of Adi Dravida 
Hindu Caste by the time of. general 
elections in 1967. 

22. As we have ^eady held earlier, 
there was no specific ceremony held for 
reconversion of the appellant to Hindu- 
ism. We have found that he started 
professing the Hindu religion beeause 
of his conduct at various stages. The 
first step in that conduet was the mar- 
riage with an Adi Dravida Hindu wo- 
man. Then there were other steps taken 
by him, such as correction of his service 
records, declaration of the religion of ids 
sons as Hindu and his standing, as a 
candidate for elections in 1962 and .1967 
as a member of a Scheduled Caste. These 
have been held by us to amount to a public 
declaration of his belief in Hinduism. 
The question is whether, by merely pro- 
fessing the belief in Hinduism, the ap- 
pellant can also claim that the members 
of the Adi Dravida Hindu Caste re-ad- 
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mitted him as a member of that caste 
and started recognising him as such, Li 
various cases, importance has been at- 
tached to the fact of marriage in a parti- 
cular caste. But, in the present case, 
the marriage was the first step taken by 
the appellant and, though he was mar- 
ried to an Adi Dravida woman, the mar- 
riage was not performed according to 
the rites observed by members of that 
caste. The marriage not being accord- 
ing to the system prevalent in the caste 
itself, it cannot be held that that Mar- 
riage can be proof of admission of the 
appellant in the caste by the members 
of the caste in general. No other evi- 


dence was given to show that at any 
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J. C. SHAH, V. RAMASWAMI AND 
G. K. MITTER, JJ. 

Agencies, Appellant ,v. 

G. Poriaswami Nadar, Respondent.- 
Civil Appeal No. 479 of 1965, D/- 
22-4-1968. , 

(A) Imports and Exports (Control) 
Act (1947), Section • 5 (before its amend- 
ment in 1960) — Breach of condition of 
hcence — It is not tantamount to breach 
of statutory order within meaning of Sec- 
tion 5 — Section 5 as it stood cannot be 
construed with aid of Amending Act (Act 


o Willi aiu ur Amenaing Act (A 

subsequent stage any step was taken by 4 of 1960): AIR 1962 SC 1893 Rel on 
members of the caste indicating that the ^ iPara 81 

appellant was being accepted as a mem- a » . ^ 

ber of this caste. It is true that his close (1872), Section 56 — 

relatives, like his father and brother-in- . l^®*r3tion of contract — • 

law, treated him again as a member of wi hm purview of Section 56 — 

their own caste, but the mere recogni- j s®J*on cannot apply to 

tipn by a few such relatives cannot be i ®®“‘™°uced frustration’ — On 

held to be equivalent to a recognition „„„ j u contract to sale imported 
by the members of the caste in general. E, * became impossible or unlawful af- 
'Ihe candidature from the reserved seat force of Imports (Con- 

in 1962 cannot also be held to imply any imder Sec- 

recognition by the members of the Adi „ n oo ot Contract Act this was not 

Dravida Hindu caste in general of the Ap 

appellant as a member of that caste. 

Consequently, it has to be held that the 

11 X- 1 r_-i_i .11.-1 


peal No. 367 of 1958, D/- 16-3-1962 
(Mad), Reversed, 

The doctrine of frustration of contract: 


appellant has failed to establish that he . The doctrine of frustration of contract; 
became a member of the Adi Dravida j- aspect or part of the law of 

Hindu caste after he started professing discharge of contact by reaspn of super- 
the Hindu religion; and this conclusion iUegahty of the 


follows even on the assumption that a 
convert to Hinduism can acquire the 
membership of a caste. Ordinarily, the 
membership of a caste under ^e Hindu 
religion is acquired by birth. Whether 
the membership of a caste can be ac- 
quired by conversion to Hinduism or af- 
ter reconversion to Hinduism is a ques- 
tion on which we have refrained from 
expressing ouf opinion, because, even on 
the assumption that it can be acquired, 
we have arrived at the conclusion that 
the appellant must fail in this appeal. 

23. The appeal is, consequently, dis- 
missed with costs. 


VGW/D.V.C. 


Appeal dismissed. 


— ^ — o— -“v the 

BSi* 6 ecl to 06 don© and iienco cohigs 
mthin the purview, of Section 56 of the 
Contact Act. (Para 10) 

. ^ English law the question of frustra- 
tion of contract has been treated by 
courts as a question of construction 
depending upon the true intention of the 
parties. In contrast, the statutory provi- 
sions contained in Section 56 of the Con- 
tract Act lay down a positive rule of law 
L r authorities cannot therefore 

be of taect assistance though they have 
persuasive value in showing how English 
courts have approached and decided 
cases under similar circumstances. 

_ (Para 13) 

The provisions of Section 56 of the 
pntract Act c^ot apply to a case of 
self-mduced frustration”. In other 
words, the doctrine of frustration of con- 
tract cannot apply where the event which 

'(Appeal No. 367 of 1958, DA 16-3- 
196^Mad.) ' 
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is alleged to have frustrated the contract 
arises from the act or election ot a pai^# 

(Para 14) 

The disposal of imported chicory 
which arrived at Madras port on Decern- 
her 13, 1955 was governed by me provi- 
sions of the Imports (Control) Order, 
1955 which came into force on Decem- 
ber 7, 1955. Clause 5 (4) of *e 1955 
Order expressly provided that the hcen- 
see shall comply with all the conditions 
imposed or deemed to be imposed uncmr 
that clause one of which was that-tne 
goods will not be sold. Therefore the 
sale of the imported goods womd be a 
direct contravention of Clause 5 (4) 
under Section 5 of the Imports and Ex- 
ports (Control) Act, 1947 any contraven- 
tion of the Act or any order made or 
deemed to have been made under the 
Act was punishable with imprisonment 
up to one year or fine or both. In con- 
sequence, even though the contra^ was 
enforceable on November 26, 1955 when 
it was entered into, the performance of 
the contract became impossible or unlaw- 
ful after December 7, 1955 and so the 
contract became void imder Section 56 
of the Contract Act after the coming 
into force of the Imports (Control)^ 

1955. This was not a case of seU-m- 
duced frustration’. There was no choice 
or election left to the party to supply 
chicory other than under the terms of 
the contract. On the other ^ hand, thwe 
was a positive prohibition imposed by 
the licence upon the party not to sell 
the imported chicory to any other party 
but he was permitted to utilise it only 
for consumption as raw material in his 
own factory: Appeal No. 367 of 1958, 
D/- 16-3-1962 (Mad), Reversed. 

(Paras 9, 15) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1893 (V 49) = 

(1963) 3 SCR 338, East India 
Commercial Co. Ltd., Calcutta 
V. Collector of Customs, Cal- 
cutta 8 

(1952) 1952 AC 166 12 

(1951) 1951-1 KB 190 = (1950) 2 
All ER 390, British Movietonews 
Ltd. V. London and District 
Cinemas Ltd. 12 

(1944) 1944 AC 265 = 113 LJ PC 
37i Dermy Mott and Diclcson 
Ltd. V. James B. Fraser and Co. 

Ltd. 4 

(1935) 1935 AG 524 = 104 LJ PC 
88, Maritime National Fish Ltd. 

V. Ocean Trawlers Ltd, 14 


(1918) 1918 AC 119 = 87 LJ KB 
370, Metropolitan Water Board v. 

Dick Kerr and Co. Ltd. II 

Mr. H. R. Gokhale, Senior Advoc&te 
(Mr. S. Balakrishnan, Advocate, with 
him), for Appellant; M/s. R. Thiaga- 
rajan and T. R. Sangameswaran, Advo- 
cates, for Respondent No. 2. 

The following Judgment of the Court 
was dehvered by 

RAMASWAMI, J.: This appeal is 
brought, by certificate, froiii the judg- 
ment of the Madras High Court dated 
March 16, 1962 in A. S. No. 367 of 1958. 

2. The appellant carries on business 
in the manufacture and sale of coffee 
powder. He was for this purpose im- 
porting chicory under actual user’s 
licence issued by the Government. The 
consignment of chicory in question was 
a consignment of ^3/4 tons— 495 cases 
which arrived at Madras port by “S.S. 
Alwaki” in December, 1955. Exhibit 
B-9 was the hcence under which the 
consignment was imported. The goods 
were cleared by the appellant on Decem- 
ber 20, 1955. The case of the respon- 
dent was that the appellant agreed to 
sell the consignment to him under Ex. 
A-1 dated November 26, 1955 after taking 
an advance of Rs. 7,500. The contract 
was, however, entered into in the name 
of the first defendant and P. W. 2 acted 
as a broker in the transaction. The res- 
pondent paid another sum of Rs. 20,000 
on December 23, 1955 after the goods 
arrived and were cleared on the repre- 
sentation that the dehvery would be 
given in one month. Defendant No. 1 
executed a letter. Ex. A-2 in this con- 
nection but thereafter owing to rise in 
prices the appellant committed a default. 
The suit was contested by the first 
defendant on the grpimd that the con- 
tract was illegal and therefore void. The 
case of the second defendant was that 
he had nothing to do with the contract 
entered into between the plaintiff and 
file first defendant and, in any cgtse, the 
contract for sale of chicory was illegal 
and void ab initio as contravening the 
provisions of the licence granted to him 
for the import of chicory. The trial 
Court held, upon examination of the 
evidence, that both defendants 1 and 2 
rmdertook with the plaintiff to fulfil the 
terms of the contract. On the question 
of legality of the contract the trim Court 
held that as the contravention of , the 
terms of the licence by the sale of the 
imported goods would entail only en 
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administrative penalty, the sale cannot 
be held to be prohibited by law and the 
contract was iherefore a legal contract 
binding on both the parties. The trial 
court found that the date of the breach 
of the contract was February 14, 1956 
and granted a decree in favour of the 
plaintiff against both the defendants for 
a sum of Rs. 35,640. Two appeals were 
filed in the Madras High Court against 
the judgment of the trial court — ^A. S. 

No. 867 of 1958 by the second defendant 
9 nd A. S. No. 363 of 1959 by the first 
defendant. The appeals were heard to- 
gether by the High Court which by its 
judgment D/-16-3-1962 allowed the 
appeal of the first defendant A. S. No. 

363 of 1959 and dismissed the suit as 
against him. As regards the appeal filed 
by the 2nd defendant the High Court 
reduced the amount of damages to the 
sum of Rs. 23,265. The High Court 
agreed with the finding of the trial Judge 
that the contract for the sale of import- 
ed chicory was entered into by the res- 
pondent directly with the second defen- 
dant and the second defendant was lia- 
ble for its breach. As regards the lega- 
lity of the contract, the High Court took 
the view that it could not be regarded 
as a contract prohibited by any law and 
so it was vahd and binding between the 
parties and the plaintiff could properly 
sustain an action for damages fpr its 
breach. The High Court further held 
that the real contract which the plain- 
tiff had entered into was with the second 
defendant and the first defendant was 
only a dummy in whose name the con- 
tract was entered into for ulterior rea- 
sons. 

3. The first question to be consider- 
ed in this appeal is whether the con- 
tract was in violation of the restrictions 
placed by the Imports and Exports (Con- 
trol) Act, 1947 and the notifications 
issued thereunder and in consequence 
whether it was void and illegal and 
whether a claim for breach of such a 
contract is maintainable. 

4. It is necessary at this stage to 
refer to the terms of the licence. Ex. B-9 
and to tlie relevant provisions of the 
statutes and the notifications. 

5. Exliibit B-9 was issued on Septem- 
ber 29, 1955 and reads as follows: 

“Messrs. Boothalinga Agencies of 2/21 
Dr. Vasudevan Road, Madras-10, are 
hereby authorised to import the goods 


A.I.R. 

2. Coimtry of origin.— -Area/Not valid 
for South Africa. 

3. Description of goods— Cliicory. 

4. Serial nmnber and part of the 
I. T. C. Schedule— 79. V/Ivf 

5. Quantity— 24-3/4 tons. 

6. Approximate value c. i. f. (in words) 
rupees thirty-two thousand and two only 
(in figures) Rs. 32,002. 

7. Period of. shipment — Valid up to 
81st March 1956 from the date of issue. 

8. Limiting factor for purpose of clear- 
ance through Customs. 

Quantity/value Both. 

This licence is granted under Govern- 
ment of India, late Ministry of Com- 
merce Not^cation No. 23-ITC/43, dated 
me 1st July 1943, as continued in force 
by the Imports and Exports (Control) Act 
1947 (XVIII of 1947) ^d is ivithSt pr2 
jud^e to the application of any other 
prohibition pr regulation affecting the 
mportation of the goods which may be 
m force at the time of their arrival 

T^s hcence is issued subject to the 
condition that the goods will be utilised 
only for consumption as raw material or 
accessories in the licence holder’s fac- 
tory and that no portion thereof will be 
sold to any party. 

Sd/- . 

For Chief Controller of 
imports. 

This licence was granted under Gov- 
ernment of India, late Commerce Depart- 
ment Notification No, 23-ITC/43 dated 
July 1, 1943 made under Rule 84 (3) of 
me Defence of India Rules which was 
intended to “prohibit bringing into Bri- 
tish India by sea, land or air from any 
place outside India of any goods of the 
description specified in the schedule 
(hereto annexed) except the following. . 

^ O « * 0 0 

Sub-Clause XII:— Any goods of the 
description specified in Part IV of tlie 
Schedule which are covered by a spedal 
licence issued by an Import Trade 
Controller appointed in this behalf by 
the Central Government.” 

Imported chicory is one of the goods 
described in Part IV. The effect of tlie noti- 
fication is that if there is a special licence 
for the importing of chicory there would 
be no prohibition against its import. 
Sections 3, 4 and 5 of the Imports and 


I.V./ u, •X cuiu. u ui lilt; imporcs unci 

of which particulars are given below: — Exports (Control) Act, 1947 provided for 
cj h Country from which consigned — the continuance of the notifications pre- 
currency licensing. viously issued under the Defence of In- 
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dia Rules. Sections 3, 4 and 5 of that 
Act are to the following effect: 

"3. Powers to prohibit or restrict im- 
ports and exports.— (1) The Central^ Gw- 
emment may, by order published in the 
Official Gazette, make provision for pro- 
hibiting, restricting or otherwise control- 
ling, in all cases or in specked closes 
of cases, and subject to such exceptions, 
if any, as may be made by or under the 
order: — 

(a) the import, export, carnage coast- 
wise or shipment as ships’ stores of 
goods of any specified description; 

(b) the bringing into any port or place 
in British India of goods of any speci- 
fied description intended to be taken 
out of British India without being re- 
moved from the ship or conveyance in 
which they are being earned. 

(2) All goods to which any order under 
sub-section (1) appHes shall be deemed 
to be goods of which the import or ex- 
port has been prohibited or restricted 
under section 19 of the Sea Customs Act, 
1878, and all the provisions of that Act 
shall have effect accordingly, except that 
Section 183 thereof shall have effect as 
if for the word ‘shall’ therein the word 
‘may’ were substituted. 

(3) Notwithstanding anything contain- 
ed in the aforesaid Act, the Central Gov- 
ernment may, by order published in the 
Official Gazette, prohibit, restrict or im- 
pose conditions on the clearance, whe- 
ther for home consumption or for ship- 
ment abroad, of any goods or class of 
goods imported into British India. 

(4) AH orders made under rule 84 of 
the Defence of India Rules or that rule 
as continued in force by the Emergency 
Provisions (Continuance) Ordinance, 1946 
and in force immediately before the com- 
mencement of this Act shall, so far as 
they are not inconsistent with the provi- 
sions of this Act, continue in force and 
be deemed to have been made under 
this Act. 

(5) If any person contravenes any 
order made or deemed to have been 
made under this Act, he shall without 
prejudice to any confiscation or penalty 
to which he ' may be liable tmder the 
provisions of the Sea Cusoms Act, 1878, 
as applied by sub-section (2) of Sec. 3, 
be punishable \vith imprisonment for a 
term which may extend to one year, or 
with fine, or xvith both.” 

On March 6, 1948 the Central Govern- 
ment issued a notification under sub- 
rule (3) of Rule 84 of the Defence of 
India Rules which reads as follows; 

1969 S. C./8 I G— 8 
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“No. 2-ITC/48— Tn exercise of the 
powers conferred by sub-section (1) and 
sub-section (3) of Section 3 of the Im- 
ports and Exports (Control) Act, 1947 
(XVm of 1947) the Central Government 
is pleased to make the following order, 
namely, 

(a) .^y officer issuing a licence under 
clauses Vm to Xr\^ of the Notification 
of the Government of India in the late 
Department of Commerce No. 23-ITC/ 
43 dated the 1st July 1943, may issue the 
same subject to one or more of the 
conditions stated below: 

(i) That goods covered by the licence 
shall not be disposed of or otherwise 
dealt with or \vithout the written per- 
mission of the licensing authority or any 
person duly authorised by it. 

(ii) That ffie goods covered by the 
licence on importation shall not be sold 
or distributed at a price more than that 
which may be specified in any directions 
attached to the licence. 

(iii) That the applicant for a licence 
shall execute a bond fpr complying the 
terms subject to which a licence may be 
granted. 

(iv) That the licence shall not be trans- 
ferable except in accordance with the 
permission of the licensing authority or 
a person duly authorised by it. 

(v) That such other conditions may be 
imposed which the licensing authority 
considers to be expedient from the ad- 
ministrative point of view and which 
are not inconsistent with the provisions 
of the said Act. 

(b) Where a licensee is found to have 
contravened the order or the terms and 
conditions embodied in or accompany- 
ing a hcence, the appropriate licensing 
authority or the Chief Controller of Im- 
ports may notify him that, without pre- 
judice to any penalty to which he may 
be liable imder the Imports and Exports 
(Control) Act 1947 (XVni of 1947) or any 
other enactment for the time being in 
force, he shah, either permanently or for 
a specified period, be refused gny further 
licence for import of goods. 

(c) Where an Importer is found guilty 
of contravention of the proviso to the 
said notification or of any orders or 
terms or conditions embodied in or ac- 
companying a licence or an application 
for a license or any other import trade 
control rules or regulations duly pro- 
mulgated the appropriate licensing autho- 
rity or the Chief Controller of Imports 
may notify him that, without prejudice 
to any penalty to which he may be liable 
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under the Imports and Exports (Control) 
Act 1947 (XVIII of 1947) or any other 
enactment for the time being in force, 
he shall either permanently or for a 
specified period oe refused any license 
for import of goods.” 

6. By Section 4 of Act 4 of 1960 there 
was an amendment of certain provisions 
of the Imports and Exports (Control) Act, 
1947 (Act XVIII of 1947). By Sec. 4 of 
the Amending Act the words '‘Or any 
condition of a licence granted under any 
such order” were introduced after the 
clause "any order made or deemed to 
have been made under this Act.” 

7. On December 7, 1955, the Imports 
(Control) Order was promulgated by the 
Central Government in exercise of the 
powers conferred by Sections 8 and 4A 
of the Imports and Exports (Control) 
Act, 1947. Clause 3 of this Order 
prohibited import of goods except in ac- 
cordance with a licence issued by speci- 
fied authorities. Clause 5 authorised im- 
position of conditions under which goods 
could be imported. Clause 5 provides 
as follows: 

“Conditions of Licence. — (1) The licen- 
sing authority issuing a licence under 
this Order may issue the same subject 
to one or more of the conditions stated 
below: 

(1) that the goods covered by the 
licence shall not be disposed of, except 
in the manner prescribed by tlie licens- 
ing authority, or otherwise dealt with, 
without the written permission of the 
licensing authority or any person duly 
authorised by it; 

(ii) that the goods covered by the 
licence on importation shall not be sold 
or distributed at a price exceeding Aat 
which may be specified in any directions 
attached to the licence; 

(iii) that the applicant for a _ licence 
shall execute a bond for complying with 
the terms subject to which a licence may 
be granted. 

(2) A licence granted under ^'s Order 
may contain such other conditions, not 
inconsistent with the Act or this Order, • 
as the licensing autliority may deem fit, 

(3) It shall be deemed to be a condi- 
tion of every such licence, that: 

(i) no person shall transfer and no per- 
son shall acquire by transfer any licence 
issued by the licensing authorily except 
under and in accordance with die writ- 
ten permission of the authority which 
granted the licence or of any other per- 
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son empowered in' this behalf by such 
authority; 

(ii) that the goods for the import of 
which a licence is granted shall be die 
property of the licensee at the time of 
import and thereafter upto the time of 
clearance through Customs; 

(m) the goods for the import of which 
a licence is granted shall be new goods 
unless otherwise stated in the licence. 

(4) The licensee shall comply with aH 
conditions imposed or deemed to be im- 
posed under this clause.” 

Notification No. 23-ITC/43 dated July 1, 
1943 was repealed imder clause 12 but 
the proviso to that clause saved the 
operation of all L'cences, previously issu- 
ed and stated that they must be deemed 
to be issued under the 1955 Order. 
Clause 12 reads as follows: 

12. Repeals. — The Orders contained 
in the notifications specified m Schedule 
IV are hereby repealed: 

Provided that anything done or any, 
action taken, including any appointment 
made or licence issued under any of the 
aforesaid Orders, shall be deemed to’ 
have been done or taken under the cor- 
responding provision of this Order. 

Schedule PV 
Notifications repealed 

1. Notification No. 23-ITC/43, dated 

the 1st July, 1943, issued by the 
late Department of Commerce, as 
amended. 

2. Notification No. 2-110/48, dated 

6th March, 1948, issued by ^0 
late Minist^ of Commerce. 

8. On the basis of these provisions i{ 
was contended by Mr. Gokliale on be- 
half of the appellant that the contract! 
which is the subject-matter of the suit 
was unlawful and the respondent cannot 
claim damages for breach of such a con- 
tract. It was not disputed by Mr. 
Gokhale that the contract between the! 
parties was entered into on November 
26, 1955 before the coming into force of 
the Imports (Control) Order. It was 
nevertheless armed that a breach of the 
conditions of the licence was punishable 
under Section 5 of Act XVIII of 1947 as 
it stood at the relevant time and there- 
fore the contract was illegal and no claini 
for the breach thereof was maintainable. 
The contention of the appellant was tiiaf 
the contravention of the terms of (hd 
licence issued under the notificatioit 
dated March 6, 1948 was a contrave* 
tion of the notification itself within tlie 
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meaning of Section 5 of Act XVIII of 
1947 and wgs punishable. We are un- 
able to accept this argument as correct. 
It is clear that Section 5 before its 
amendment only penalised the contra- 
vention of^^^y order made or deemed 
to have been made under the Act. It 
is true that a licence was granted by 
virtue of a statutory notification dated 
March 6, 1948 issued tmder the Defence 
of India Rules and later deemed to have 
been issued under Act XVIII of 1947. 
Notification No. 23N-ITC/43 dated July 
1, 1943 merely provides that no goods 
shall be imported except the goods 
covered by special licences issued by an 
authorised officer. Notification No. 2- 
rrC/48 dated March 6, 1948 authorises 
the Hcensirig oflScer to impose one or 
more conditions prescribed by that order 
and the licensing officer has therefore 
power to impose conditions in the licence 
issued by him, but if the licensee contra- 
venes the conditions imposed by the 
licence it is difficult to hold that it is npt 
merely a contravention of the conditions 
of a licence but there is contravention of 
the terms of the notification and so the 
provisions of Section 5 of Act XVIII 
Df 1947 are attracted. Reference was 
made on behalf of the appellant to 
the amendment made to S. 5 of Act 
XVIII of 1947 by the Amending Act 4 of 
1960. By the Amending Act Section 5 
of Act XVin of 1947 was amended so 
as to include contravention of a condi- 
tion of a licence granted under any order 
as an offence under Section 5 of the Act. 
It is not, however, permissible, in the 
circumstances of the present case, to 
construe the language of Section 5 of 
the parent Act with the aid of the 
Amending Act (Act 4 of 1960). It is not 
possible for us to accept the contention 
of Mr. Gokhale that the Amending Act 
of 1960 is something in the nature of a 
Parliamentary exposition of the meaning 
of Section 5 as it stood in the parent 
Act. It follows therefore that on the 
material date a breach of the condition 
of a licence was not tantamount to a 
breach of the statutory order within the 
meaning of Section 5 of Act XVIII of 
1947. The view that we have express- 
ed is borne out by the decision of this 
Court in East India Commercial Cg. Ltd. 
Calcutta V. Collector of Customs, Cal- 
cutta, (1963) 3 SCR 338 = (AIR 1962 SG 
1893) in which it was held by the majo- 
rity judgment that an inJhingement of the 
<x3ndition of a licence was not equiva- 
lent to an infringement of the two orders 
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dated July 1, 1943 and March 6, 1948 
i. e.. Nos. 23 ITC/43 and 2-ITC/48 made 
under the Imports and Exports (Control) 
Act, 1947 and therefore the provisions of 
Section 167 (8) of the Sea Customs Act 
were not attracted. We accordingly re- 
ject the argument of Mr. Gokhale on 
this aspect of the case. 

9. We pass on to consider the next 
contention put forward on behalf of the 
appellant, namely, that in any event the 
Imports (Control) Order, 1955 had come 
into force on December 7, 1955 and the 
performance of the contract became ille- 
gal after that date. It was pointed out 
that the goods arrived at the Madras 
port on December 13, 1955 and were 
cleared on December 20, 1955. Refer- 
ence was made to the conditions imposed 
in the licence, Ex. B-9 that ‘‘the goods 
wiU be utilised only for consumption as 
raw material or accessories in the licence 
holders factory and that no portion 
thereof will be sold to any party*'. It 
was contended that the appellant would 
be committing an offence under Sec. 5 
of Act XVIII of 1947 if he sold the goods 
to the respondent in pursuance of the 
contract as the condition of ^e licence 
would be violated. In our opinion, the 
argument of the appellant is well found- 
ed and must be accepted as correct. It 
is manifest that the disposal of the im- 
ported chicory which arrived at Madras 
port on December 13, 1955 was govern- 
ed by the provisions of the Imports (Con- 
trol) Order, 1955 which came into force 
on December 7, 1955. Clause 5 (4) of 
the 1955 Order expressly provides that 
the licensee shall comply with all &e 
conditions imposed or deemed to be 
imposed under ffiat clause. Therefore 
the sale of the imported goods 
would be a direct contravention 
of Clause 5 (4) and under Section 5 of 
the Imports and Exports (Control) Act, 
1947 any contravention of the Act or any 
order made or deemed to have been 
made rmder the Act is punishable with 
imprisonment up to one year or fine or 
both. In consequence, even though the 
contract was enforceable on November 
26, 1955 when it was entered into, the 
performance of the contract became im- 
possible or unlawful after December 7, 
1955 and so the contract became void 
under Section 56 of the Indian Contract 
Act after the coming into force of the 
Imports (Control) Order, 1955. Sec- 
tion 56 of the Indian Contract Act states: 

“An agreement to do an act impossible 
in itself is void. 
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A contract to do an act wliicli, after 
the contract is made, becomes, impossible 
or, by reason of some event which the 
promisor could not prevent, unlavrful, 
becomes void when the act becomes im- 
possible or unlawful. 

tVhere one person has promised to do 
something which he knew, or, with rea- 
sonable .diligence, might have known, 
and which &e promisee did not know to 
be impossible or unlawful, such promisor 
must make compensation to such pro- 
misee for any loss which such promisee 
sustains through the non-performanee of 
the promise.” 

10. The doctrine of frustration of 
contract is really an aspect or part of 
Ae law of discharge of contract by rea- 
son of supervening impossibility or ille- 
gality of tiie act agreed to be done and 
hence comes viuthin the purview of Sec- 
tion 56 of the Indian Contract Act. It 
should be noticed that Section 56 lays 
down a rule of positive law and does not 
leave the matter to be determined ac- 
cording to the intention of the parties. 

11. In English Law a case of super- 
vening illegality is treated as an instance 
of frustration of contract. In Metro- 
poBtan Water Board v. Dick Kerr and 
Co. Ltd., 1918 AC 119, under a contract 
made in July 1914, a reservoir was to 
be constructed and to be completed in 
sis years from 1914 subject to a proviso 
that if the contractors should be imped- 
ed or obstructed by any cause die en- 
gineer should have power to grant an 
extension of time. Under the powers 
conferred by the Defence of the Realm 
Acts and Regulations, the contractors 
were obBged to cease work on the re- 
servoir by order pf the Ministry of Muni- 
tions in 1916. The House of Lords held 
that the contract was frustrated by super- 
vening impossibility and that the provi- 
sion for extending the time did not ap- 
ply to the prohibition by the Ministry. 
Lord Finlay L. C. said that the interrup- 
tion was “of such a character and dura- 
tion that it vitally and fundamentally 
changed the conditions of the contract, 
and could not possibly have been in die 
contemplation of the parties to the con- 
tract when it was made.” In a subse- 
quent case — Denny, Mott and Dickson 
Ltd. V. James B. Fraser and Co. Ltd^ 
1944 AC 265 a contract for the sale and 
purchase of timber contained an option 
for the appellants to purchase a timber- 
yard (which was meanwhile let to diem) 
if the contract was terminated on notice 
given by either party. By the Control 
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of Timber (No. 4) Order, 1939, further 
trading transactions under the contract 
became illegal, but in 1941 the appel- 
lants gave notice to terminate the con- 
tract, and also, to exercise their option 
to purchase the timber-yard. The House 
of Lords held that the option to pur- 
chase was dependent on the trading 
agreement, that the 1939 Order had 
operated to frustrate the contract, and 
that, consequendy, the option to pur- 
chase lapsed upon the frustration since 
it arose only if the contract was termi- 
nated by notice. At page 274 of the 
Report, Lord Wright made the follow- 
ing obsenmtions: 

“It is now I think well settled that 
where there is frustration a dissolution 
of a contract occurs automatically. It 
does not depend, as does rescission of a 
contract on the ground of repudiation or 
breach, on the choice or election of 
either party. It depends on what actual- 
ly has happened on its effect on the 
possibility of performing the contract. 
Where, as generally happens, and actual- 
ly happened in the present case, pne 
party claims that there has been frustra- 
tion and the other party contests it, the 
court decides the issue and decides it ex 
post facto on the actual circumstances 
of the case. The data for decision ai'e, 
on the one hand, the terms and construc- 
tion of the contract, read in the light of 
die then existing circumstances, and on 
the other hand the events which have 

occurred I find the theory 

of the basis of the rule in Lord Sum- 
ner’s pregnant statement (loc. cit.) 
that the doctrine of frustration is really a 
device by which die rules as to absolute 
contracts are reconciled with the special 
exceptions wluch justice demands. 
Though it has been constantiy said by 
high authority, including Lord Sumner, 
that the explanation of the rule is to be 
found in the theory that it depends on 
an implied condition of the contract, that 
is re^y no explanation. It only pushes 
back die problem a single stage. It leaves 
the question what is tihe reason for im- 
plying a term. Nor can I reconcile that 
theory vadi the view diat the result does 
npt depend on what die parties might, 
or would as hard bargainers have agreed. 
The doctrine is invented by the court in 
order to supplement the defects of the 
actual contract. Tlie parties did not 
anticipate fully and completely, if at aU, 
or provide for what actually happened,'^ 

12, In the recent case of British 
Movietonews Ltd. v. London and Disb 



Bothalinga Agencies v. V.'T. C. Poriaswami (Ramaswami J.) S. C. 117 

Conrtol Order No. 2-ITC/48 dated 
MarcTi 6, 1948 it was open to the appel- 
lant to apply for a written permission of 
the licensing authority to sell the chicory. 
It is not shown by the appellant that he 
applied for such permission and the 
licensing authprity had refused such per- 
mission. It was therefore maintained on 
bphalf of the respondent that .the con- 
tract was not impossible of performance. 
We do not think there is any substance 
in this argument. It is true that the 
licensing authority could have given, writ- 
ten permission for disposal of the chi- 
cory under Clause 1 of Order 2-1X0/48 
dated March 6, 1948 but the condition 
imposed in Ex. B-9 in the present case 
is a special condition imposed imder 
Clause (v) of Paragraph (a) of Order No. 
2-ITC/48 dated March 6, 1948 and there 
was no option given under this clause 
for the licensing authority to modify the 
condition pf licence that “the goods will 
be utilised only for consumption as raw 
material or accessories in the licence 
holders factory and that no portion 
thereof will be sold to any party”. It 
was further argued on behalf of the 
respondent that, in any event, the ap- 
pellant could have purchased chicory 
from the open market and supplied it to 
the respondent in terms of the contract. 
There is no substance in this argument 
also. Under the contract the quality of 
chicory to be sold was chicory of speci- 
fic description — ^“Egberts Chicory, packed 
in 495 wooden cases, each case contain- 
ing 2 tins of 56 lb. nett”. The delivery 
of the chicory was to be given by S. S. 
Alwaki” in December, 1955. It is mani- 
fest that the contract. Ex. A-1 was for 
sale of certain specific goods as describ- 
ed therein and it was not open to the ap- 
pellant to supply chicory of any other 
description. Reference was made on 
behalf of the respondent to the decision 
in Maritime National Fish Ltd. v. Ocean 
Trawlers, Ltd., 1935 AG 524. lia that 
case, the respondents chartered to the 
appellants a steam trawler fitted with 
an otter trawl. Both parties knew at 
the time of the contract that it was ille- 
gal to use an otter trawl without a licence 
from the Canadian Government. Some 
months later tire appellants applied for 
licences for five trawlers which they 
were operating, including tibe respond- 
ents’ trawler. They were informed that 
only three licences would be granted, 
and were requested to state for which 
of the three trawlers they desired to have 
licences. They named tiuee trawlers 
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trict Cinemas Ltd., 1951-1 KB 190, Den- 
ning L. J. in the Court of Appeal took 
the view that “the court reaRy exercises 
a qualifying power— a power to quglify 
the absolute, literal or wide terms of the 
contract— in order to do what is just and 
reasonable in the new situation. The 
day is gone,” the learned Judge went on 
to say “when we can excuse an tmfore- 
seen injustice by saying to the sufferer 
it is your own folly, you ought not to 
have passed that form of words. You 
ought to have put in a clause to protect 
yourself.’ We no longer credit a party 
with the foresight of a Prophet or his 
lawyer with the draftsmanship of a Chal- 
mers. We realise that they have their 
limitations and make allowances accord- 
ingly. It is better thus. The old maxim 
reminds us that he who clings to the 
letter clings to the dry and barren shell 
and misses the truth and substance of the 
matter. We have of late paid heed to 
tkk warning, and we must pay lilce heed 
now.” The decision of the Court of 
Appeal was reversed by the House of 
Lords, 1952 AC 166 at p. 184 and Vis- 
count Simon expressed disapproval of the 
view taken by Denning, L. J. At 
page 184 of the Report, Viscount Simon 
said: 

“The principle remains the same. ‘Parti- 
cular applications of it may greatly vary 
and Aeoretical lawyers may debate 
whether the rule should be regarded as 
arising from implied term or because the 
basis of the contract no longer exists. In 
any view, it is a question of construction 
as Lprd Wright pointed out in Constan- 
tine’s case and as has been repeatedly as- 
serted by other masters of law.” 

13. In En^sh Law therefore the 
question of frustration of contract has 
been treated by courts as a question of 
construction depending upon the true 
intention of the parties. In contrast, the 
statutory provisions contained in S. 56 
of the Indian Contract Act lay down a 
positive rule of law and English autho- 
rities cannot therefore be of direct 
assistance, though they have persuasive 
value in showing how English courts 
have approached and decided cases 
under similar circumstances. 

14. Counsel on behalf of the respon- 
dent, however, contended that the con- 
tract was not impossible of performance 
and the appellant cannot take recourse 
to provisions of Section 56 of the 
Indian Contract Act It was contended 
that imder Clause 1 of the Import Trade 
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other than the respondents’, and then 
claimed tliat they were no longer bound 
by the charter-party as its object had 
been frustrated. It was held by the 
Judicial Committee that the failure of 
the contract was the result of the appel- 
lants’ own election, and that there was 
therefore no frustration of the contract. 
We think the principle of this case ap- 
plies to the Indian law and the provi- 
sions of Section 56 of the Indian Con- 
tract Act cannot apply to & case of “self- 
induced frustration”. In other words, 
the doctrine of frustration of contract 
cannot apply where the event which is 
alleged to have frustrated the contract 
arises from the act or election of a party. 
But for the reasons already fflven, we 
hold that this principle cannot oe applied 
to the present case for there was no 
choice or election left to the appellant 
to supply chicory other than under the 
terms of Ihe contract. On the other 
hand, there was a positive prohibition 
imposed by the licence upon the appel- 
lant not to sell the imported chicory to 
any other party but he was permitted 
to utilise it only for consumption as raw 
material in his own factory. We are 
accordingly of the opinion that Counsel 
for the respondent has been unable to 
make good his argument on this aspect 
of the case. 

15. For the reasons expressed we 
hold that this appeal should be allowed 
and the decree of the Madras High Court 
in A. S. No. 367 of 1958 should be set 
aside and the suit brought by the res- 
pondent should be dismissed in its en- 
tirety. We do not propose to make any 
order as to costs in this appeal. 
RSK/D.V.C. Appeal allowed. 
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M. HIDAYATULLAH, C. J., R. S. 
BACHAWAT, C. A. VAIDIALINGAM, 
K. S. HEGDE, AND A. N. GROVER, JJ. 

1. B. S. Vadera (In W. P. No. 98 of 
1967), 2. G. S. Chaggar (In W. P. No. 
165 of 1967), Petitioners v. Union of 
India and others. Respondents. 

Writ Petns. Nos. 96 and 165 of 1967, 
D/- 27-3-1968. 

(A) Constitution of India, Article 309 
Proviso ■ — ' Words *any rules so made 
shaU have effect, subject to provisions 
of any such Act’ — Power to give retro- 

S^^^/B900/68 


spective operation to rules — Railway 
Establishment Code, Rule 157 — Railway 
Board acting imder Rule 157 can make 
rule having retrospective effect — AIR 
1963 Mys 265 and Am 1965 Mys 25, 
Overruled. 

The proviso to Article 309, clearly 
lays down that 'any rules so made shall 
have effect, subject to the provisions of 
any such Act’. Thus if the appropriate 
Legislature has passed an Act, under 
Article 309, the rules framed under the 
Proviso, will have effect, subject to that 
Act; but, in the absence of any Act, of 
the appropriate Legislatiue, on the mat- 
ter, the rules, made by the President, or 
by such person as he may direct are to 
have full effect, both prospectively and, 
retrospectively. Apart from tiie limita- 
tions, pointed out above, there is none 
other, imposed by the proviso to Art. 309 
regarding the ambit of the operation of 
such rules. In other words, the rules, 
unless they can be impeached on grounds 
such as breach of Part III, or any other 
Constitutional provision, must be en- 
forced, if made by the appropriate auth- 
ority. AIR 1963 Mys 265 and AIR 1965 
Mys 25, Overruled; AIR 1962 All 328 
(FB), Ref. (Para 24) 

The Railway Establishment Code has 
been issued, by the President; in tiie 
exercise of bis powers, under the pro- 
viso to Art 309. Under Rule 157, the 
President has directed the Railway 
Board, to make rules of general applica- 
tion to non-gazetted railway servants, 
under their control. The niles, which 
are embodied in the Schemes, framed by 
the Board, are within the powers, con- 
ferred under Rule 157, and, in the ab- 
sence of any Act, having been passed by 
the ‘appropriate’ Legislature, on the said 
matter, ihe rules, framed by the Railway 
Board, will have full effect and, if so 
indicated, retrospectively also. Such 
indication, about retrospective effect, is 
clearly there, in the provisions. 

(Para 25) 

(B) Constitution of India, Preamble 
— Interpretation of Constitution — Clear 
and unambiguous expressions -p- Tliey 
must be given their full and unrestricted 
meaning, unless hedged-in, by any h'mi- 
tations. (Para 24) 

Cases Referred; Chronological Paras 
(1966) AIR 1966 SC 602 (V 53) = 

(1966) 1 SCR 994, State v. Padma- 

nabhacharya 20, 28 

(1966) AIR 1966 SC 1942 (V 53) = . 

(1966) 3 SCR 682, Nogarajan v. 

State of Mysore 27 
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(1965) AIR 1963 Mys 25 (V 52), 
Govindappa v. I^pector General 
of Registration 27 

(1963) AIR 1963 Mys 263 (V 50), _ 

Govindaraju v. State of Mysore 27. 
(1962) AIR 1962 AH 328 (V 49) = 

ILR (1962) 1 All 793 (FB), Ram 
Autar V. State of Uttar Pradesh 28 
M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. K. L. Mehta and Co., 
for Petitioner (In W. P. No. 96 of 1967); 
Mr. A. K. Sen, Senior Advocate (Mr. 
A. P. Chatterji, Advocate, and Mr. M. M. 
Kshatriya, Advocate of M/s. Kshatriya 
and Chatterjee, with him), for Petitioner 
(In W. P. No. 165 of 1967); Mr. C. 1^ 
Daphtary, Attomey-Generm for Incha 
and Dr. V. A. Seyid Muhammad, Senior 
Advocate (Mr. R. N. Sachthey, Advocate, 
with them), for Respondents Nos. 1 and 
2 (In both the Petitions), Mr. B. R. G- EL 
Achar, Advocate (for Nos. 3, 6 to 9, 13, 
15, 17, 18, 21, 26, 29, 30, 31, 36, 39 to 
45, 47, 50, 53 to 55, 58, 61, 64, 66, 69, 
76, 77, 81, 82, 87, 91, 94, 96, 97, 103 to 
103, 108, 123, 136 and 150, for Respon- 
dents (In W. P. No. 98 of 1967). 

The following Judgment of the Court 
was delivered D^y 

VAIDIALINGAM, J.: In both these 
writ petitions, xmder Article 32 of the 
Constitution, the petitioners seek to have 
quashed, certain orders passed by the 
2nd respondent and, in particular, the 
order dated June 16, 1967, reverting 
them, as Upper Division Clerks, with 
effect from June 9, 1967. The Union of 
India, through the Chairman, Railway 
Board, and the Secretary, Railway Board 
are respondents 1 and 2, respectively, in 
these proceedings. The other respon- 
dents are officers, working under the 2nd 
respondent, who, according to the peti- 
tioners, have been given preferential 
treatment, by way of promotion, under 
the orders, impugned, in these proceed- 
ings. 

2. At the outset, it may be stated, 
that the various orders, passed by the 
2nd respondent, referred to, by both the 
petitioners, are one and the same, and 
therefore, we shall refer to those pro- 
ceedings, in accordance with the an- 
nexure number, given to them, in Writ 
Petition No. 96 of 1967. "VVTierever 
necessary, we shall advert to any sepa- 
rate order, that has been referred to by 
the petitioner, in Writ Petition No. 16o 
of 1967. 

3. ^ According to the petitioner in Writ 
Petition No. 96 of 1967, he joined ser- 
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vice, on July 16, 1955, as Lower Division 
Clerk, was promoted, with effect froug 
February 2, 1957, as Upper Division 
Clerk and further promoted, as Assistant 
on February 8, 1958. His grievance is 
that while he was holding the post of 
such Assistant, from 1958, he has been 
illegally, and without any justification, 
reverted, as Upper Division Clerk, with 
effect from June 9, 1967, as per the im- 
pugned order, dated June 16, 1967 (An- 
nexure 16). Similarly, according to the 
Petitioner, in Writ Petition No. 165 of 
1967, he joined as a Lower Division Cleric 
on September 14, 1954, was promoted 
as Upper Division Clerk, with effect 
ffom February 2, 1957 and was further 
promoted, as Assistant, on February 3, 
1958. His grievance is that while he was 
so holding the post of Assistant, from 
1958, he has been illegally, and without 
any justification, reverted as Upper 
Division Clerk, with effect from June 9, 
1967, as per Annexure 16. 

4. According to the Railway Board, 
these promotions, made of the peti- 
tioners, either as Upper Division Clerks, 
in the first instance, or^ later, as Assistants 
were purely on a temporary and ad hpo 
basis, pending the framing of the Rail- 
way Board’s Secretariat Clerical Service 
(Re-organization) Scheme, which was in 
contemplation, at the material time. The 
Scheme (Annexure 4), was actually 
framed on February 5, 1957, and the 
Railway Board’s Secretariat Clerical Ser- 
vice was to be organized, in the manner, 
set out therein. Under this Scheme, 
there were to be frvo grades of service 
— (i) Grade I — ^Upper Division Qerlq 
and (ii) Grade 11 — ^Lower Division Clerk. 
The authorised permanent strength of 
the Service, in Grade I, was fixed at 45, 
and of Grade II, at 82. The initial con- 
stitution of the Service, was to be with 
effect from December 1, 1954. 

5. On March 30, 1963, some of the 
provisions, contained in Annexure 4, were 
modified, by Annexure 7. One of &e 
modifications effected under Annexure 7, 
relating to the manner of filling up of 
permanent vacancies and temporary 
vacancies, in Grade I of the Service, and 
this modification was also to have effect, 
from the date of the initial constitutiori 
of the Service, viz., December 1, 1954. 

6. In 1965, a final panel was drawfi 
up, strictly on the basis of the Scheme, 
for promotion to the Grade of Upper 
Division Clerks, in which the names of 
all the Lower Divisim Clerks were 
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arranged, strictly in accordance with 
their seniority positions, in that Grade. 
Accordingly, the names of the petitioners 
who had been promoted as Officiating 
Upper Division Clerks, in 1957, were 
entered, in that panel, in accordance 
with their inter se seniority as Lower 
Division Clerks. As the posts of Upper 
Division Clerks were non-selection posts, 
so far as promotion quota was concerned, 
they had to be filled in, on the basis 
of seniority-cum-suitability and hence a 
particular officers seniority, as Lower 
Division Clerk, was duly reflected, in 
his seniority as Upper Division Clerk. 
Similarly, Upper Division Clerks, who 
were promoted as OJBBciating Assistants, 
were dso promoted, on the basis of their 
seniority, in die Upper Division Clerks’ 
Grade and, therefore, their seniority, in 
the Lower Division Clerks’ Grade was 
tiius reflected in the Assistants’ Grade. 
The petitioners were required to be re- 
verted for such Upper Division Clerks, 
who were senior to them, being posted 
in die Grade of Assistants. Effort, 
however, was made, to avoid hardship to 
persons, hke the petitioners, who were 
functioning as Assistants, by deciding 
to make available, vacancies in the Assis- 
tants’ Grade, by promotion and by cur- 
tailing the quota, reserved for direct re- 
cruits; but the petitioners could not be 
continued as Assistants, for an indefi- 
nite period, as difficulty arose, when 
there was contraction, in the Cadres, by 
some of the Section Officers, being re- 
verted, as Assistants, in June 1967. This 
in consequence resulted in the reversion 
of certain Assistants, including the peti- 
tioners, to the posts of Upper Division 
Clerks. The reversions themselves were 
made stricdy in the reverse order of 
seniority. According to the Railway 
Board, the petitioner, in Writ Petition _ 96 
of 1967 is still a temporary Lower Dm- 
sion Clerk, and he has not been even 
confirmed in that Grade, because he has 
not passed the requisite typing test. It 
is fmtlier stated mat the petitioner, in 
Writ Petition 165 of 1967 is even now 
not a permanent Upper Division Clerk, 
and that he was confirmed, as Lower 
Division Clerk, in 1966, ivith effect from 
September 14, 1957; Therefore, accord- 
ing to the Railway . Board, the impugned 
orders were all valid and legal and cud 
not contravene any provisions of the 
Constitution, nor did they infringe any 
of the rights of the petitioner. 

7. In order to appreciate the argu- 
ments, addressed before us, on behalf of 


Ae petitioners, and respondents 1 and 2, 
it is necessary to give in chronological 
order, the events, leading up to the filing 
of these writ petitions. On August 22, 
1956, the second respondent issued a Cir- 
cular, Annexure 1, about having decided 
to hold a test, for drawing up a panel 
of staff, considered suitable for promo- 
tion, to the Grade of Assistants. The 
categories of staff, eligible to appear for 
the test, as well as the subjects for the 
written tests, were mentioned therein. 
There is no controversy that the two 
petitioners appeared for the test, and 
passed the examination, and they also 
successfully got through the interview. 
The second respondent simultaneously 
took a decision that posts of Upper Divi- 
sion Clerks, which were introduced at 
about that time, may also be filled up, 
on the basis of the results of the test, 
which was no doubt primarily held for 
the purpose of filling the posts of Assis- 
tants. The criterion for promoting 
Lower Division Clerks, to the posts of 
Upper Division Clerl« and Assistants, 
was, that persons, who obtained 50 per 
cent or more of the marks, were to be 
promoted, as OfSciating Assistants, and 
those who obtained between 40 and 49 
per cent, were to be promoted, as Offi- 
ciating Upper Division Clerks. Their 
inter se seniority was also to be, in ac- 
cordance with their inter se seniority, as 
Lower Division Clerks. As both the peti- 
tioners had passed the test, they were 
promoted, as Officiating Upper Division 
Clerks with effect from Febru^ 2, 1957. 
The order, appointing the petitioners, as 
Officiating Upper Division Clerks, is An- 
nexure 3, dated February 1, 1957. It is the 
claim of the petitioners that they were 
promoted, on a regular basis as Upper 
Dmsion Clerks, and tliat a panel of 
Assistants and Upper Division Clerks, 
was formed by tlie 2nd respondent. 

8. Meanwhile, the framing of a 
scheme for the Railway Board Secretariat 
Clerical Service, was in the offing, and 
such a scheme, was ultimately issued, 
under Annexure 4, on February 5, 1957. 
The 2nd respondent has filed a state- 
ment, regarding the circumstances under 
which the Scheme was framed, in con- 
sultation with die Union Public Ser\'ice 
Commission, and the Ministry of Home 
Affairs. The Scheme was for filling Uie 
posts of Lower Division Clerks, Upper 
Division Clerks and such of the Upper 
Division Clerks who can be promoted 
as Assistants. Paramaph 14, sub-paras 
(1) and (3), dealt with the filling up of 
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posts of Grade I, Upper Division Clerks, 
of the Clerical Service. That provided 
for the different manner in which the 
permanent vacancies, and temporary 
vacancies, were to be filled up, in the 
authorised strength of Grade I of the 
Service. Under paragraph 14, sub-para 
(1) (b), promotion to lie cadre of Upper 
Division Clerks, can only be made of 
permanent Lower Division Clerks, for 
permanent vacancies, and, under para- 
graph 14, sub-para (3), only permanent 
Lower Division Clerks and temporary 
Lower Division Clerks, with more than 
three years’ standing, and graduate 
Lower Division Clerks, could be pro- 
moted to Temporary vacancies in the 
Cadre. But, in view of the non-availa- 
bihty of permanent Division Clerks, the 
Scheme could not be implemented to fill 
permanent vacancies, immediately. 

9. Similarly under para 16 of the Scheme 
permanent Upper Division Clerks, ^wth 
three years’ service in the grade, or in a 
higher grade, were eligible 
promotion, as Assistants. Bub hp^® 
again, no permanent Upper Division 
Clerks were available, at tiiat time. As 
certain vacancies existed, in the posts of 
Assistants, and required to be filled up, 
as a purely short-term measmre, it was 
decided, by the 2nd respondent, that 
some of the posts of Assistants, may be 
temporarily filled up, by proinotion from 
Upper Division Clerks. La view of this 
decision, the petitioners were promoted, 
as Assistants, on an ad hoc basis with 
effect from' February 3, 1958, 'under An- 
nexure 5, dated February 1, 1958. That 
order clearly shows that the petitioners, 
including others, who were officiating as 
Upper Division Clerks were promoted to 
officiate, as Assistants, on a pmely short- 
term arrangement. It was further stated, 
in paragraph 5, of this Annexure, that 
the promotion is a pmrely short-term 
arrangement, tfil qualified Assistants be- 
come available, and that the promotion, 
xmder that order, will not confer, on the 
promotees, any claim for retention, as 
Assistants, as a long-term measure. 

10. It may also be stated at this stage 
that it is the claim, of both the peti- 
tioners, that they have been promoted, 
on a regular basis, as Assistants, under 
this Order, and that, in consequence, the 
order of reversion, passed on June 16, 
1967, is illegal. That contention is clear- 
ly belied, by the express terms of the 
Order, Annexure 5, promoting these peti- 
tioners. 
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11. Later on, in or about 1959, as 
there were vacancies in the grade of 
Upper Division Clerks, a panel was 
drawn, by the 2nd respondent, called 
‘Interim Prevision Panel’, to ffU in tem- 
porary vacancies, and certain Lower 
Division Clerks were considered suitable 
for promotion as Upper Division Clerks, 
again, on a purely short-term arrange- 
ment. That is Exhibit 6, dated June 24, 
1959. 

12. On March 30, 1963, the original 
Service Scherhe, Annexure 4, was amend- 
ed in certain material particulars, by 
Annexure 7. Paragraph 14, of the origi- 
nal Scheme, was modified, by pro'viding 
a different method of promotion, to 
Grade I (Upper Division Clerks). Under 
this modified scheme, the distinction be- 
tween the manner of recruitment, in res- 
pect of permanent vacancies, and tempo- 
rary vacancies which existed in the ori- 
ginal scheme, was done away with. The 
modified scheme provided a uniform 
method of promotion, to both permanent 
vacancies, in the authorised strength of 
Grade I Service, as well as temporary 
vacancies. Broadly, the method of ap- 
pointment, to this Grade, was: (a) 80 per 
cent, by promotion of permanent Lower 
Dmsion Clerks and temporary Lower 
Division Clerks, with more than three 
years of service in the Grade, on the 
basis of seniority, subject to rejection of 
the •unfit; (b) 20 per cent on the basis of 
competitive examination, limited to the 
Lower Di-vision Clerks. 

13. In 1965, a final panel was drawn 
up, according to the Railway Board, on 
the basis of the Scheme, Annexure 4, as 
modified by Annexure 7. That pane] 
consisted of Lower Division Clerks, fit 
for promotion to the grade of Upper 
Division Clerks. The Lower Division 
Clerks were arranged, strictly in accord- 
ance with their seniority position, in that 
Grade. The final panel is Annexure 14, 
dated March 30, 1965, and, according to 
the petitioner in Writ Petition No. 96 of 
1967, he has lost 148 places, and, accord- 
ing to the petitioner, in the connected 
writ petition, he has lost 110 places, in 
seniority. Both the petitioners are ag- 
grieved about the ranking, given to them 
in this hst. 

14. On June 9, 1967, under Annexure 
18 the Railway Board had reverted, to 
the grade of Assistants, with immediate 
effect, the Officiating Section Officers, 
sho-wn therein. In consequence, imder 
Annexure T6, dated Jrme 16, 1967, which 
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is one of fhe orders, under attack, in 
both these petitions, the Railway Board 
reverted, as Upper Division ClerKS, seve- 
ral officiating Assistants, including the 
two petitioners, herein, with effect from 
June 9, 1967. As mentioned earlier, the 
main grievance of the petitioners is, that 
they having been promoted, as Assistants 
as early as February 3, 1958 and which 
posts mey had been holding till 1967, 
their reversion, as Upper Division Clerks, 
under Annexure 16, is illegal and void. 

15. We have referred to the relevant 
orders promoting these two petitioners, 
in the first instance, as Upper Division 
Clerks and, later, as Assistants. The 
order promoting the petitioners, as Assis- 
tants, Annexure 5, dated February 1, 
1958, has been referred to, already, and 
that order clearly shows that the promo- 
tion was only a short-term, temporary 
arrangement, on an officiating basis, ana 
that no cl&im could be based upon that 
promotion. No doubt, the order, Anne- 
xure 3, dated February 1, 1957, promot- 
ing the petitioners, as Upper Division 
Clerks, may, on a superficial reading of 
that order, give the impression that the 
promotion, is on a permanent basis, and 
from which further promotion is to be 
made, to the Grade of Assistants, but 
in view of what is stated, on behalf of 
the Railway Board, the promotion, under 
Annexure 3, is again, a temporary pro- 
motion, because the Scheme, Annexiue 
4, was to come into force, within a very 
short time, and that the promotions were 
made, only on a provisional basis. The 
regular promotions, or appointments, to 
Upper Division Grade, which is styled 
as Grade I were to be made, as envisaged 
under the Scheme, Annexure 4, dated 
February 5, 1957. Both the petitioners 
have, categorically, averred in their peti- 
tions, that Annexure 4, as modified by 
Annexure 7, has retrospective effect 
from December 1, 1954. 

16. The second respondent has also 
given various particulars, regarding as 
to how the framing of the Scheme origi- 
nated, as well as the different stages, it 
had to pass through. In fact, it is also 
seen, from tlie documents filed, on 
behalf of the respondent, that there was 
a suggestion, by either the Home 
Ministry, or tlie Union Public Service 
Commission, that the Scheme was to 
come into effect, on die date it was 
promulgated; but tliat was met, by the 
Board by replying that an assurance had 
been given to the staff, to whom the 
Sdieme had been circulated, that the 


crucial date, for initial constitution of 
the Scheme, was to be fixed as Decem- 
ber 1, 1954. In fact, a reading of An- 
nexures 4 and 7, also clearly shows that 
the initial constifetion of the Services, is 
to be from December 1, 1954, and^ it is 
on that basis, that appointments, or pro- 
motions, are to be made. Once it is 
held that the initial constitution of the 
Service, is from die date mentioned 
above, on the basis of Aimexure 4, read 
with" Annexure 7, it follows diat the pro- 
motion of the petitioners, as Upper Divi- 
sion Clerks, under Annexure 3, was not 
under the Scheme, but really on a pro- 
visional, or temporary basis. Notwith- 
standing the fact that the grievance of 
both the petitioners is that ranking has 
not been given to them properly, in Exhi- 
bit 16, we are satisfied that it is in ac- 
cordance with the principles, imder thO 
Scheme Annexure 4, as modified by An- 
nexure 7. Therefore, we are not inclin- 
ed to accept the contention of the peti- 
tioners that there has been a promotion^ 
on a permanent basis in the first instance 
as Upper Division Clerks and, latter, as. 
Assistants, which carmot be disturbed, 
by any orders that may be passed, by 
the 2nd respondent. We have already 
indicated that the regular promotions 
and appointments have to be made, 
under the Scheme, with effect from' 
December 1, 1954. 

17. In particular, a contention ^ has 
been raised, on behalf of the peddonei! 
in W^rit Petition No. 165 of 1967, that 
he stands on a different footing, in that 
he is a permanent Lower Division Clerk 
and, therefore, his promotion, as an Assis- 
tant, must again, have been, on a per- 
manent basis. There is no substance, in' 
this contention, in view of the statement^ 
made by the 2nd respondent, that thi^ 
petitioner was confirmed, as a Lower 
Division Clerk in 1966. with effect 
from September 14, 1957, in which case 
it follows that he will not be eligible, 
for promotion, as an Upper Division 
Clerk, under the Scheme. Tlie peti- 
tioner, in Writ Petition No. 96 of 1967, 
as pointed out, by the 2nd respondent; 
continues, even now as a temporary 
Lower Division Clerk, and he has not 
been made permanent, and, therefore, 
he cannot certainly be considered eligi- 
ble, for promotion, under the Scheme. 

18. A furtlier contention has beeh 
taken, on behalf of tlie petitioner in Writ 
Petition No. 165 of 1967, tliat tlie Schemd 
as well as the various orders, passed by 
the 2nd respondent, • violate the provl- 
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sions of Articles 14 and 16, of Con- 
stitution, inasmuch as he has been de- 
prived of the benefits of Chapters H and 
in, of the Indian Railway Establishment 
Manual. Once it is held that the said 
petitioner does not satisfy the require- 
ment of the Scheme, there is no 'ques- 
tion of any discrimination, under Artir 
de 14, or violation of Article 16, arising 
for consideration at all. Therefore, both 
the petitioners, will have to fail, on 
merits. 

19. A more serious contention^ has, 
however, been taken, by the petitioners, 
that the second respondent has no 
power, in law, to frame, either fte 
Scheme, Annexure 4 or the modified 
Scheme, Annexure 7, so as to have re- 
trospective effect, from December 1, 
1954. Though both the petitioners have 
raised this contention in the wnt peti- 
tions, Mr. Chatterjee, learned _ counsel 
for the petitioner in Writ Petition No. 
165 of 1967, was not prepared to t^e up 
that extreme position, because, his at- 
tempt, was to show Aat his client satis- 
fies requirement of the qualifica- 
tions laid down for promotion, in An- 
nexure 4^ read with Annexure 7. We 
have gheady negatived that contention; 
but this legal contention has been per- 
sisted, before xis, by Mr. K. L. Mehta, 
counsel appearing for the petitioner, in 
Writ Petition No. 98 of 1967. 

20. Mr. Mehta, by reference to the 
provisions of the Indian Railway Board 
Act, 1905 (Act rV of 1905), and to the 
decision of this Court in State v. Padma- 
nabhacharya, 1966-1 SCR 994 = (AIR 
1966 SC 602) urged that the 2nd respon- 
dent h&d no power to frame a rule, 
having retrospective effect. In our opi- 
nion, this contention cannot be accepted. 
Act IV of 1905 is an Act to provide for 
investing the Railway Board with certain 
powers or functions, tmder the Indian 
Railways Act, 1890. The preamble to 
that Act shows that a Railway Board has 
been constituted, for controlling the ad- 
ministration of Railways in India. Sec- 
tion 2 provides that the Central Govern- 
ment, may, by notification, in the 
Official Gazette, invest the Railway 
Board, either absolutely, or subject to 
conditions, with powers, or functions, 
stated therein. That statute, does not, 
in any way, advance the petitioners con- 
tention. As we shall presently show, the 
decision of this Court, referred to above 
does not also support the petitioners. 

21. There is no controversy that the 
Indian Railway Establishment Code has 
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been issued by the President, in exercise 
of the powers, vested in him, by the 
proviso to Article 809, of the Constitu- 
tion. Only two rules require to be 
noted, and they are Rules 157 and 158, 
occurring in Chapter I, under the sub- 
heading ‘Power to frame rules’. , They 
are as follows: 

“157. The Railway Board have full 
powers to make rules of a general ap- 
plication to non-gazetted railway ser- 
vants xmder their control. 

158. The General Managers of Indian 
Railways have full powers to make rules 
with regard to non-gazetted railway ser- 
vants tmder their control, provided they 
are not inconsistent with any rules made 
by the President or the Railway Board.” 
We are not concerned, really, in this 
matter, with Rule 158, because die 
Schemes, Annerures 4 and 7, in parti- 
cular, and the various orders, have oeen 
passed by the 2nd respondent, the Rail- 
way Board. The Railway Board, as will 
be seen from Rule 157, have full powers 
to make rules of general application, to 
non-gazetted railway servants under 
their control. The question is whether 
the 2nd respondent, has, while acting 
under Rule 157, power to make a rule 
(in this case, the Schemes), having effect 
from an anterior date. 

22. The matter must be considered, 
in the light of the provisions of Art. 309, 
of the Constitution. That Article pro- 
vides: 

“309. Subject to the provisions of this 
Constitution, Acts of the appropriate 
Legislature may regulate the recruit- 
ment, and conditions of service of per- 
sons appointed to public services and 
posts in cormection with the affairs of 
the Union or of any State: 

Provided that it shall be competent 
for the President or such person as he 
may direct in the case of services and 
posts in connection with the affairs of 
the Union, and for the Governor of a 
State or such person as he may direct in 
the case of services and posts in con- 
nection with the affairs of the State, to 
make rules regulating the recruitment, 
and the conditions of service of persons 
appointed, to such services and posts 
until provision in that behalf is made by 
or under an Act of the appropriate Legis- 
lature under this Article, and any rules 
so made shall have effect subject to the 
provisions of any such Act.” 

We may emphasize the words 'and any 
rules so made shall have efiEect subject 
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to die provisions of any sucii Acf, wliich 
must receive tiieir due weight. To that 
aspect, we shall come, presendy. 

23. We have already pointed out, 
that Annexure 4 was issued on February 
5, 1957, and Annexure 7, on March 30, 
1963, and that the initial constitution of 
die Service wgis to be from December 1, 
1954, and it is, on that basis, that the 
promotions or appointments, to the Ser- 
vice, are to be made. In this case, there 
is no Act of the appropriate Legislature 
regulating the recruitment and conditions 
of service, imder the 2nd respondent and 
Aerefore, die main part of Article 309 is 
not attracted. But, under the Proviso 
therein, the President has got full power 
to make rules, regulating, the recruit- 
ment and conditions of service of per- 
sons, under the 2nd respondent Fur- 
ther, imder the Proviso, such person, as 
may be directed by the President, can 
also make rules, regulating the recruit- 
ment and conditions of service, of per- 
sons, under the 2nd respondent. The 
rules so made, either by the President; 
or such person, as he may direct, will 
have currency, until provision, in that 
behalf, is made by or under an Act, of 
the appropriate Legislature, under . Arti- 
cle 309. 

24. It is also significant to note that 
the proviso to Article 309, clearly lays 
down that ‘any rules so made shall have 
effect, subject to the provisions of any 
such Act’. The clear and unambiguous 
expressions, used in the Constitution, 
must be given their full and unrestricted 
meaning unless hedged-in, by any limi- 
tations. The rules, which have to be 
‘subject to the provisions of the Consti- 
tution’, shall have effect, ‘subject to the 
provisions of any such Act’. That is, if 
the appropriate Legislature has passed 
an Act, under Article 309, the rules, 
framed under the Proviso, will have ef- 
fect, subject to that Act; but, in the 
absence of any Act, of the appropriate 
Legislature, on the matter, in om opi- 
nion, the niles, made by the President, 
or by such person as he may direct, are 
to have full effect, both ^ prospectively 
and retrospectively. Apart from the 
limitations, pointed out above, there is 
none other, imposed by the proviso to 
Article S09, regarding the ambit of the, 
operation of such rules. In other words, 
the rules, unless they can be impeached 
on groimds such as breach of Part III, 
or any otlier Constitutional provision, 
must be enforced, if made by the appro- 
•priate authority. 


25. In the case before us, the Indian 
Railway Establishment Code has been 

by ibe President, in the exercise 
of his powers, imder the proviso to Arti- 
cle 309. Under Rule 157, the President 
has directed the Railway Board, to make 
rules, of general application to non- 
gazetted railway servants, under tlieir 
control. The rules, which are embodied 
in the Schemes framed by the Board, 
under Annexures 4 and 7, are within the 
powers, conferred under Rule 157; and, 
in the absence of any Act, having been 
passed by the ‘appropriate’ Legislature, 
on the SEiid matter, the rules, framed by 
the Railway Board, will have fuU effect 
and, if so indicated retrospectively also. 
Such indication, about retrospective ef- 
fect, as has already been pointed out by 
us, is clearly there, in me impugned 
provisions. 

26. The decision of this Court in 
1966-1 SCR 994 = (AIR 1966 SC 602) 
does not assist the petitioners. 'The rule 
that came up, for consideration, has been 
referred to, at p. 999, of the Reports, in 
the judgment of Wanchoo, J., (as he then 
was), and the Court specifically says that 
the rule, referred to by it, cannot be 
made, under the proviso to Article 309 
of the Constitution. It is further stated 
that the notification, referred to, cannot 
be said to be a rule, regulating the re- 
cruitment and conditions of service of 
persons appointed to the services and 
posts, in coimection vdth the affairs of 
the State. This Court further obsen’^ed 
that the effect of the notification, or the 
rule, that it had to consider, was to select 
certain Government servants, who had 
been illegally required to retire, and to 
say that even if the retirement had been 
illegal, that retirement should be deem- 
ed to have been properly and lawfully 
made. Finally, the Court said, tliat such 
a declaration, made by the Governor, 
cannot, in any sense, be regarded as a 
rule, made under the proviso to Art. 309. 
Having held that the rule, wliich was 
before it, was not one made under tlie 
proviso to Article 309 the Court furtlier 
obsen'ed in that case, that it was not 
necessary to decide, whetlier a rule, gov- 
erning conditions of service, of persons 
appointed in connection ivith tlie affairs 
of the State, can be made retrospectively 
under the proviso to Article 309. This 
decision, in our opim'on, can be distin- 
guished, on two grounds: (i) tliat the 
rule, in question, construed by the Court 
was held to be one, not coming within 
tiie purview of the proviso to Art 809; 
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and (ii) the question, as to whether 
rule, under the proviso to Art. 309, can 
be framed, to have retrospective eflFect, 
has been left open. 

(27) In this connection, we may refer 
to two decisions, of the Mysore High 
Court, and one of the Allahabad High 
Court. The Mysore Court, in the deci- 
sions, Govindara]'u v. State of Mysore, 
AIR 1963 Mys 265 and Govindappa v. 
I. G. of Registration, AIR 1965 Mys 25, 
h&s talcen tbe view that it is not^ open 
to the Governor, under the proviso to 
Article 309, to frame a rule, having re- 
trospective effect. We may state that 
the decision in Govindarajus case 
AIR 1963 Mys 265 came up, before this 
Court, on appeal, in Nagarajan v. State 
of Mysore, 1966-3 SCR 682 = (AIR 1966 
SC 1942). But this Court, in Nagarajan’s 
case, 1966-3 SCR 682 = (AIR 1966 SC 
1942), had no occasion to express any 
opinion on the question as to whether 
the Governor rmder the proviso to Arti- 
cle 309, could frame a rule, having re- 
trospective operation as it took the view 
that the relevant rules had not been 
made under Article 309. 

28. A Full Bench of the Allahabad 
High Com±, on tie other hand, in Ram 
Autar v. State of U. P., AIR 1962 All 
328 (FB) has taken a view, contrary to 
the one, expressed by the Mysore High 
Court. We are of opinion that the latter 
represents the correct view. But, even 
the Allahabad High Court has not given 
due importance to the mandatory words, 
used in the concluding part of the pro- 
viso to Article 309 that the rules made, 
by the authority mentioned therein, ‘shall 
have effect, subject to the provisions of 
any such Act’. This aspect has been 
emphasized by us, in the earlier part of 
this judgment. 

29. To conclude, on this aspect, we 
are satisfied that the Scheme, Annexure 
4, as modified by Annexure 7, framed 
by the 2nd respondent. Railway Board, 
such as it is, must have effect, as it does 
not suffer from any defect in its making 
and does not offend against the Consti- 
tution. 

30. In the result, both the writ peti- 
tions are dismissed; but in the circum- 
stances, parties will bear their o^vn costs. 

RSK/D.V.C. Petitions dismissed. 
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Am 1969 SUPREME COURT 125 
(V 56 C 26) 

(From Patna: Am 1965 Pat 305) 

R. S. BACHAWAT AND K. S. HEGDE JJ. 

Union of India, Appellant v. M/s. 

Ehas Karanpura Colhery Co. Ltd., Res- 
pondent. 

Civil Appeal No. 332 of 1965, D/- 
15-4-1968. 

(A) Constitution of India, Art. 226 — 
Delay — Notification under S. 4 (1) of 
Coal Bearing Areas (Acquisition and De- 
velopment) Act, 1957 — Writ petition 
challenging validity of notification filed 
vsdthin six months of date of notification 

' — Held delay was not sufficient to re- 
fuse relief prayed for. (Para 5) 

(B) Coal Bearing Areas (Acquisition 
and Development) Act (1957), Ss. 4, 5, 7 
— Notification under S. 4 (1) ^ — EflFect 
— - Lessee to whom mining lease in the 
meas is granted has to halt his operations 
in notified area till action was taken 
under S. 7 or till period prescribed in 
that section came to an end — Writ peti- 
tion challenging notification under S. 4 
even if filed before notification under 

S. 7 was issued is not premature. 

(Para 6) 

(C) _ Constitution of India, Art. 133 — - 

Pleadings — Pleadings on certain point 
Vague^ but aU facts necessary for deter- 
mination of point were before court 

Point was fully ar^ed before High 
Coi^ without any objection and was also 
decided by Bfigh Court — Objection 
cannot be taken to consideration of point 
in appeal by Supreme Court. 

(Para 7) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 954 (V 48) = 

1962-1 SCR 44, Burrakur Coal 

Co., Ltd. V. Union of India 8 

Dr. Syed Mohammed, Senior Advo- 
cate (Mr. S. P. Nayar, Advoeate with 
him), for Appellant; Mr. A. K. Sen, 
Senior Advocate (M/s. S. C. Banerjee, 
and A. K. Nag, Advoeates with him), 
for Respondent 

The following Judgment of the Court 
was dehvered by 

HEGDE, J. ; In this appeal by certi- 
ficate the question for decision is whe- 
ther the High Court of Patna was cor- 
rect in its conclusion that the notifica- 
tion No. S. O. 2991 issued by the Union 
Government on October 9, 1963 under 
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S. 4 (1) (*) of the Coal Bearing Areas 
(Acquisition and Development) Act, 1957, 

(No. 20 of 1957) — hereinafter called 
“the Act” — is violative of sub-s. (4) of 
that section. 

2. The facts of tibe case fall within 
a narrow compass. The respondent, 

Ehas Karanpura Colliery Limited, took 
on lease 1401 bighas of land in mouza 
Sale in the district of Hazaribagh as per 
a registered lease deed of July 8, 1949, 
for the purpose of winning coal. There- 
after it commenced working the colliery 
in 1952. Certain seams were opened up. 

Electric transmission lines were put up, 
stafE quarters, ofiBce quarters, houses for 
labourers, hospital, school etc. were 
built. For the purpose of despatching 
the coal, a separate railway track was 
constructed and a railway siding built. 

These works were completed long before 
the impugned notification was issued. 

Under tibe notification in question 
1200 bighas of land were notified with a 
view to acquisition, which included areas 
on which the railway siding, -staff quar- 
ters, boiler house, houses for labourers 
etc. were constructed. 

3. The respondent challenged the 
validity of the said notification in MJG 
No. 643 of 1964 — an application under 
Art. 226 of the Constitution ■ — before 
the High Court. The main contention 
taken in the writ petition was that the 
notification in question contravenes sub- 
s. (4) of S. 4. The High Court accepted 
that contention and quashed the notifi- 
cation. 

4. The material facts are more or less 
admitted. Along with its writ petition 
the respondent produced a plan of the 
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(“) “4 (1) Whenever it appe^s to the 
Central Government that coal is likely to 
be obtained from land in any locality, it 
may, by notification in the Offia'al 
Gazette, give notice of its intention to 

prospect for coal therein. 
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colliery showing therein die railway 
track, the r^way siding, labour quarters, 
oflSce premises and various other build- 
ings put up on the land. It had also 
shown therein the actual places where 
mining operations were carried on. The 
correctness of this plan has not been 
disputed. From that plan it is seen that 
in a considerable portion of the land 
notified imder S. 4 (1) there are premises 
on which processes ancillary to the get- 
ting, dressing or preparation for sale of 
cod obtained as a result of the mining 
operation are being carried on. There 
is also no doubt that if the respondent is 
deprived of the benefit of those premises 
it would be difficult, if not impossible 
for it, to continue to work the colh'ery. 

5. The High Court has come to ^6 
conclusion that in determining the area 
in which coal mining operation is be- 
ing actually carried on, one is not to 
take into consideration merely those 
spots where actual digging is going on, 
but also areas which are sufficient to 
constitute a commercial or economic 
unit, and if so viewed, the entire lease- 
hold may be justifiably considered as 
areas on which coal mining operations 
are actually being carried on. Alter- 
natively, it held that the entire notified 
area had to be excluded because in parts 
of that area mining operations are actual- 
ly being carried on and in the remaining 
parts there are premises on .which pro- 
cesses ancillary to the getting, dressing 
or preparation for sale of coal obtained 
as a result of the mining operations are 
being carried. In other words the en- 
tire area is exempt from being notified 
under S. 4 (1) either because it is pro- 
tected by the first part of S. 4 (4) or by 
its second part. These conclusions were 
challenged before us. It was urged on 
behalf of the appellant that the words 
“any land in which coal mining opera- 
tions are actually carried on” found in 
the first part of S. 4 (4) do not permit ol 




interpretation so as to bring in 

. die conception of a commercial or eco- 

■■ ..V*.. '-i' . 1 .- nomic unit; they merely mean the actual 

area where mining is taking place. As 
regards die alternative conclusion based 
on the second part of S. 4 (4) it was 
urged that on die pleadings there was no 
occasion for the High Court to consider 
whether die requirements of diat part 
are satisfied. In addition, two other 
contentions were advanced on behalf of 
the appellant. They are: (i) no relief 
under Art. 226 should have been given 
as the respondent was guilty of laches, 


In issuing a notification tmder this 
section, the Central Government shall 
exclude therefrom that portion of any 
land in which coal mining operations me 
actually being carried on in conformity 
with die provisions of any^ enactment, 
rule or order for the time being in force 
or any premises on which any process 
ancillary to the getting, dressing or pre- 
paration for sale of coal obtained as a 
result of such operations is being car- 
ried on are situate.” 
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and (ii) the writ petition was prematine. 
We are in agreement with flie High 
Court that ^ere is no substance in the 
last two contentions advanced on behalf 
of the appellant. As seen earlier, the 
impugned notification was issued on 
October 9, 1963 and the writ petition 
was filed on March 23, 1964, weU with- 
in six months of the date of the notifica- 
tion. Tliis delay is not sufficient to re- 
fuse the relief prayed for. 

6. In support of the contention that 
the petition was premature. Dr. Syed 
Mohammed, learned counsel for the ap- 
pellant, urged that the respondent has 
no real grievance yet, as only a notifica- 
tion rmder S. 4 (1) had been issued^ fur- 
ther proceedings are yet to take place, 
and the respondent can be aggrieved 
only when a notification under S. 7 (®) 
is issued. We think that this conten- 
tion is misconceived. As soon as the 
notification imder S. 4 (1) was issued, in 
view of S. 5, (**) the mining lease grant- 
ed in favour of the respondent ceased to 
have effect for so long as that notifica- 
tion was in force. The effect of that 

(*) “7. (1) If the Central Government 
is satisfied that coal is obtainable in the 
whole or any part of the land notified 
under sub-section (1) of section 4, it may, 
within a period of two years from tiie 
date of the said notification or within 
such further period not exceeding one 
year in the aggregate as the Central 
Government may specify in this behalf, 
by notification in tiie Official Gazette, 
give notice of its intention to acquire 
the whole or any part of the land or of 
any rights in or over such land, as the 
case may be. 

(2) If no notice to acquire the land or 
any rights in or over such land is given 
under sub-section (1) within the period 
allowed thereunder, the notification issued 
under sub-section (1) of section 4 shall 
cease to have effect on the expiration of 
three years from the date thereof.” 

(*’'*) “5. On the issue of a notifica^ 

tion under sub-section (1) of section 4 in 
respect of any land — 

(a) any prospecting licence which 
authorises any person to prospect for 
coal or gny other mineral in the land 
shall cease to have effect; and 

(b) my mining lease in so far as it 
authorises the lessee or any person claim- 
ing tffiough him to undertake any opera- 
tion in the land, cease to have effect for 
so long as the notification under that 
sub-section is in force.” 
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notification was to require the respon- 
dent to bring to a halt all his operations 
in the area notified till action was taken 
under S. 7 or tiU the period prescribed 
in that section came to an end. Hence 
it cannot be denied that the respondent 
was seriously aggrieved by the impugn- 
ed notification. 

7. This takes us to the remaining two 
contentions noticed earlier. It was 
strenuously argued by Dr. Syed Moham-* 
med that S. 4 (1) empowers the Govern- 
ment to notify m lands excepting those 
in which coal mining operations are 
actually being carried on; the notification' 
in question has excluded 201 bighas in 
which mining was actually carried onj 
hence there is nothing illegal in that 
notification; He wanted us to construe 
the words “any land in which coal mining 
operations are being actually carried” 
strictly. The High Court has rejected this 
contention after taking into consideration' 
the purposes of the Act, its preamble 
and the various provisions therein. But 
we have not thought it necessary to go 
into that controversy as in our opinion 
the impugned notification definitely 
violates the second limb of Section 4(4) 
and hence it is invalid. It covers land 
on which amongst other buildings, 
railway siding, boiler-rooms, office room, 
fan house and air shaft premises are 
situate. It cannot be denied tiiat in these 
premises processes ancillary to the get- 
ting, dressing or preparation for sale of 
coal obtained as a result of the Tnim'ng , 
operations are being carried on. This 
conclusion of ours is resisted on tiie plea 
ffiat in the writ petition no specific case 
is pleaded under the second part of sub- 
section (4) of Section 4 and therefore it 
is not open for us to consider that aspect 
of the case. We are unable to accept 
^ contention. It is true that the plead- 
ings on this point are rather vague; but 
aU the facts necessary for determining 
that question are before the court. That 
aspect of the case appears to have been 
fully argued before the High Court with- 
out any objection. The High Court has 
considered and decided that question. 
Hence the appellant cannot now be per- 
mitted to contend that for want of neces- 
sary pleadings that question cannot be 
gone into. If areas in which those pre- 
mises are situate could not have been 
notified under S. 4 (1) — as in our judg- 
ment they could not have been — it is 
not for us to decide whether any of the 
other areas included in the lease-hold 
could have been notified; we cannof 
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malce out a new notification for the ap- 
pellant. 

8. One other contention was vaguely 
touched at the hearing of the appeal, 
and that was that though there are ten 
seams in the coUiery only four seams are 
at present worked after obtaining the 
necessary permission, the rema inin g sis 
seams are not yet opened up for the 
working; hence those seams cannot be 
said to have been worked on the date of 
the notification. Mr. A. K. Sen, learned 
counsel for &e respondent, urged that 
ail the ten seams were being worked in 
conformity with the provisions of law. 
According to him, once permission is 
obtained for grading the coal in a seam 
and he says that such permission had 
been obtained in respect of all the seams, 
in law it means that those seams are 
being actually worked. We need not go 
into this question in view of our earlier 
conclusion. At the hearing reference was 
made to the decision of this Court in 
Messrs. Burrakur Coal Co. Ltd. v. Union 
of India, 1962-1 SCR 44 = (AIR 1981 
SC 95^. The rule laid down in that case 
does not bear on any of the issues aris- 
ing for decision in this appeal. 

9. For the reasons mentioned above, 
this appeal fails and is dismissed with 
costs. 

RSK/D.V.C. Appeal dismissed. 
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R. S. BACHAWAT, J. M.'SHELAT AND 
A N. GROVER, JJ- 
Dr. Laxman Balkrishna Joshi, Appel- 
lant v. Dr. Trimbak Bapu Godbole and 
another. Respondents. 

Cml Appeal No. 547 of 1965, D/- 
2-5-1968. 

Fatal Accidents Act (1855), S. 1-A — - 
Tort — Negligence — Duties of doctor 
towards his patient. 

Tlic duties which a doctor owes to his 
atient arc dear. A person who holds 
imsclf out ready to give medical ad- 
vice and treatment im^edly undertakes 
that he is possessed or sldll and know- 
ledge for the purpose. Sudi a person 
when consulted by a patient owes him 

"(First Appeal No. 552 of 1958, D/- 

27-2-1963 — Bom.), 
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certain duties, viz., a duty of care in de- 
ciding whether to undertake the case, a 
duty of care in deciding what treatment 
to giA’^e or a duty of care in the adminis- 
tration of that treatment. A breach of 
any of those duties gives a right of ac- 
tion for negligence to the patient. The 
practitioner must bring to bis task a rea- 
sonable degree of skill and knowledge 
and must exercise a reasonable degree 
of care. Neither the very highest nor a 
very low degree of care and competence 
judged in the light of the particular cir- 
cumstances of each case is what the law 
requires: The doctor no doubt has a 
discretion in choosing treatment wliich 
he proposes to give to the patient and 
such discretion is relatively ampler in 
cases of emergency. (Para 11) 

. Held, High Court was ri^t in its con- 
clusions that death of patient was due 
to shock resulting from reduction of the 
fracture attempted by the doctor vdtb- 
out_ taking the elementary caution of 
giving anaesthetic to the patient and 
that he was guilty of negligence and 
wrongful acts towards his patient and 
was liable for damages. F. A. No. 552 
of 1958, D/- 27-2-1963 (Bom.), Affirmed. 

(Para 17) 

Mr. Purshotamdas Tricumdas, Senior 
Advocate, (Mr. I. N. Shroff, Advocate, 
with him), for Appellant; Mr. Bishan 
Narain, Senior Advocate, (Mr. B. Datta, 
Advocate, and Mr. J. B. Dadachanji, Ad- 
vocate of M/s. J. B. Dadachanji and Co., 
vdth him), for Respondents. 

The foUoAving Judgment of the Court 
was delivered by 

SHELAT, J. ; This appeal by special 
leaA'e raises the question of the liability 
of a surgeon for alleged neglect to- 
wards his patient. It arises from the fol- 
lonung facts. 

2. At about sunset on May 6, 1953, 
Ananda, the son of respondent 1, aged 
about twenty years, met wdth an acci- 
dent on the sea beach at Palshet, a \t 1- 
lage in Ratnagiri District, which resulted 
m the fracture of die femur of his left 
leg. Since tlie sea beach was at a dis- 
tance of 1-1/4 miles from tlie place 
where he and his mother lived at the 
time it took some time to bring a cot 
and remove Iiim to tlie house. Dr. 
Risbud, a local physician, was called at 
about 8.S0 or 8.45 p. m. The only treat- 
ment he gave was to tie wooden planks 
on the boy’s leg willi a view to immobi- 
lise it and give rest. Nexi: day', he visit- 
ed the boy and though he found him in 
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J. Swarup, K. B. Asthana, V. Swaroop, 
for Appellants; S. N. Verma, N, P, 
Asthana, S. N. Kakker, Sridhar and R, 
N. Bhalla, for Respondents. 

B. D. GUPTA, J. : — The following 
question has been referred for being 
answered: — 

"Whether a limited company falls with- 
in the meaning of the expression 'per- 
son’ as used in R. 10 of Order 30 of 
the Code of Civil Procedure?” 

The circumstances in which this ques- 
tion arose have been set forward in the 
order of reference dated the 17th of 
August, 1967, passed by a Division Bench 
of which I was member, but may again 
be briefly summarised as follows: 

1 . Murli Dhar Verma, the predeces- 
Eor-in-interest of the respondents to this 
appeal, instituted the suit giving rise to 
this appeal for recovery of money as 
damages and interest. The sole defendant 
to the suit, as originally filed, was des- 
cribed as follow : — 

"Rajendra Prasad Oil Mills, Kanpur, 
through the Director Bishan Dayal, son 
of Lala Kishori Lai ” 

As a result of an application for amend- 
ment, which was allowed, the description 
of the defendant was modified as fol- 
lows: — 

"Rajendra Prasad Oil Mills, Kanpur, 
through — 

(1) Bishan DayaL son of L. Kishori LaL 

(2) Raraeshwar Prasad, son of Lala 
IH^rori Lai, and 


(3) Simder Lai, son of L, Ram Bilas. . 

. . . Directors of the said Mills.” 

Only one written statement was filed, 
which, according to the heading, was the 
written statement of Rameshwar Prasad. 
At the very beginning thereof stands 
recorded what has been described therein 
as the preliminary objection that "Rajen- 
dra Prasad Oil Mills, Kanpur, belonged 
to N, K, Industries Ltd., Kanpur, a linut- 
ed corhpany registered xmder the Indian 
Companies Act, of which Lai Rameshwar 
Prasad was the Managing Director, and 
the frame of the suit was bad as it was 
liable to be dismissed on this ground 
alone. This objection . gave rise to the 
first issue which was as follows: — 

"Has the suit been badly framed?” 

The learned Civil Judge took the view 
that the suit was not badly framed and 
after recording his findings on the other 
issues, which related to the merits of the 
controversy between the parties, decreed 
the suit for Rs. 23,743/1/- "against the 
defendant" together with proportionate 
costs and pendente lite and future in- 
terest. 

2A. "Rajendra Prasad Oil Mills” and 
Rameshwar Prasad thereupon filed this 
first appeal praying that the decree of the 
court below be set aside and plaintiff’s 
suit be dismissed. V^en the appeal came 
up for hearing the first contention raised 
by Mr. Jagdish Swaroop for the appel- 
lants was that no suit could be filed 
against "Rajendra Prasad Oil Mills” by 
reason of the fact that "Rajendra Prasad 
Oil Mills” was not a legal entity. Keep- 
ing in view the arguments raised in sup- 
port of the above contention the Bench 
framed the question which is before us. 

2B. Rule 10 of Order 30 C. P. C. runs 
as follows: — 

"Any person carrying on business in 
a name or style other than his own name 
may be sued in such name or style as if 
it were a firm name, and, so far as the 
nature of the case will permit, all rules 
imder this Order shall apply.” 

There has been no controversy that 
"Rajendra Prasad Oil Mills” was an 
undertaking owned by Messrs. N. K, 
Industries, a limited company function- 
ing under the Indian Companies Act. The 
learned Civil Judge appears to have relied 
on the ppvision quoted above in sup- 
port of his view that since "Rajendra 
Prasad Oil Mills" had entered into dhe 
disputed contract with Murli Dhar Varraa 
and all dealings relating to the said con- 
tract had taken place between Murli Dhar 
iVarma and "Rajendra Prasad Oil Mills” 
there was no legal bar against the plain- 
tiff instituting the suit against "Rajendra 
Prasad Oil Mils.” 

The contention on behalf of the appel- 
lants, how'over, is that on a correct inter- 
pretation of the provisions contained in 
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Rule 10 of Order 30 C. P. C. the case of 
a limited company 

its nurview and that notwithstanding that 
ihe fact- that such a company 
carrying on business in a name or s^le 
other than its own, recourse cannot he had 
to the provisions contamed m me aiore- 
said rule with the result that in yi^ of 

the fact that "Rajendra Prasad Oil MiUs 
was arrayed as the sole defendant, . the 
suit must be dismissed as not mamtain- 
able There is no controversy mat 
*'Raiendra Prasad Oil Mills” is not a legal 
entity and that, unless the prowsions con- 
tained in Rule 10 of Order 30 C- J. C. 
may be availed of as apphcable, the smt 
which has given rise to this appeal w^ 
hot maintainable. The c°^tmtion on ^ 
half of the appellants that thou^a 
limited company falls vuthm the 
tion of the ejqiression person , em- 
bodied in the General Clauses Act,_ it 
cannot be held to faU vnthin the purwew 
of the -expression 'person m Rule 10 
Order 30 of the Code of Civil Procedure 
bv reason of the limitation contamed m 
ie Stion Itself viz., "Unless to is 
anything repugnant in the subject or 
context.” 


Keeping in view the above definition, 
the question which, to my mind, is perti- 
nent is as to whether the Code of Civil 
Procedure contains anything in the sub- 
ject or context which is repugnant to the 
notion of a limited company falling with- 
in the purview of the expression 'person’ 
in Rule 10 of Order 30 of the Code of 
Civil Procedure. No such thing has been 
pointed out so far as the Code pf Civil 
Procedure is concerned.. Even if, as a 
result of the provisions contained in Sec- 
tion 147 of the Companies Act, such a 
notion were held to be repugnant to the 
provisions contained in that Act, I do not 
consider it as having any bearing on the 
question about the meaning to be assigned 
to the expression 'person’ occurring in 
the Code of Civil Procedure. 


Reference has been made to ^ 
panies Act and it has been urged that the 
provisions contained in Section 147 
that Act are repugnant to the 
limited company carrying on business in 
a name or style other than its 
Section 147 of the Compames Act need 
not be reproduced. Suffice it to say that 
the provisions contained therein 
?or the mode in which the name of a 
company along with f 

registered office is required to be Publish 
ed in all matters comected with 
business carried on by that company 
either at the registered office or ^se- 
where. The provisions also declare that 
failure to comply with the above reqmre- 
ments, as incorporated in clause (1) would 
constitute an offence and also lay down 
the penalty for the commission of such 
offences. It would, therefore, appear that 
the provisions contained in the Companies 
Act do not permit a limited company to 
carry on business in a name 
other than its own name. The said Act 
further declares that if a company does 
so, it would constitute an offence ^rush- 
able with penalty laid down by the Act 
itself. 


The relevant part of section 3 of the 
General Clauses Act (X of 1897) runs as 
follows: — 

"In this Act in all Central Acts and 
Regulations made after the commence- 
ment of this Act, unless there is anything 
repugnant in the subject or context, — 
(42) 'person’ shall include any company 
of association or body of individuals, 
whether incorporated or not.” 


3, Learned Counsel for the appellants 
relied upon the decision of the Suprenie 
Court in the case of Dulichand Luxmi- 
narayan v. Commr. of Income Tax, Nag- 
pur, AIR 1956 SC 354 in which it was 
held that the definition of the word 'per- 
son’ in the General Clauses Act would 
not be imported in construing that ex- 
pression in Section 4 of the Indian Part- 
nership Act because doing so would be 
totally repugnant to the subject of part- 
nership law. This decision _ recognises the 
principle that in interpreting the use of 
the expression 'person’ in an Act the 
definition of that expression in the Gene- 
ral Clauses Act would not apply in case 
it was repugnant to the content of that 
Act. It may, therefore, follow that, in 
construing the expression 'person’ when- 
ever used in the provisions contained in 
the Companies Act, 'Rajendra Prasad Oil 
Mills’ may have to be excluded from the 
purview of the expression by reason of 
the fact that the provisions contained in 
Section 147 of the Companies Act make 
out that it is not permissible for a com- 
pany to carry on business in a name or 
style other than its own name, but it 
does not follow that, even though the 
C. P. C. contains nothing to indi- 
cate the aforesaid repugnancy, the _ case 
of a company carrying on business in a 
name or style other than its own must be 
held to be excluded from the purview of 
the expression 'person’ in Rule 10 of 
Older 30 of that Code. 

The decision of the Supreme Court in 
the case of AIR 1956 SC 354 (supra) 
thus lends no assistance to the conten- 
tion of learned counsel for. the appellants. 
It does not appear to be the law that 
the result of the provisions contained in 
Companies Act, whereby limited com- 
panies are prohibited "from carrying on 
business in any name or style other , than 
their own, is that the expression 'person’ 
wherever, used in the Code of Civil Pro- 
cedure must be construed as excluding 
the case of a company cafr 3 dng on busi- 
ness in a name or ' style other than its 
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pute by referring to the petitioner-com- 
pany by that name and style does not 
invalidate the reference.” 

The above decision is a direct autho- 
rity on the question which has been 
referred and, if I may say so with res- 
pect to the learned Judge who has record- 
ed the opinion quoted above, I see no 
reason to take a different view. 

9. I may add that in the case of Arjun 
Prasad v. Shanti Lai Shankerlal Shah, 
AIR 1962 SC 1192 the Supreme Court has, 
in para 8 of the said report, observed that 
"Whenever the word 'person’ is used in 
any statute a company would be includ- 
ed thereunder.” 

10. It was contended that Rule 10 ap- 
plied oiily to cases where a single indi- 
vidual carried on business in an assiuned 
name. I am unable to accept this conten- 
ixorr. Refereincs mar be made Jn the deci- 
sion of a Division Bench of the Calcutta 
B[igh Court in the case of Jamunadhar 
Poddar Firm v. Jamunaram Bhakat, AIR 
11944 Cal 138 in which it was held that 
Order 30, Rule 10 applies not only to a 
single individual carrying on business 
\inder a firm name or an assumed name 
but also to a number of individuals carry- 
ing on business either under a firm name 
or in an assumed name when those indi- 
viduals do not in law constitute a part- 
nership resting on contract. It may also 
be mentioned that the learned Judges 
who decided the above case relied, among 
other cases, on the principle laid down 
by a Division Bench of this Court in the 
case of Mewa Ram v. Ram Gopal, AIR 
1926 All 337. I fail to see any reason to 
draw any distinction in this matter be- 
tween a limited company and a Joint 
Hindu family. 

11. Another contention raised by 
learned counsel for the appellants was 
that since the plaintiff knew that the 
business carried on imder name "Rajen- 
dra Prasad Oil Mills, Kanpur” was in 
fact being carried on by Messrs. N. K. 
Industries Limited the plaintiff was disen- 
titled from impleading the defendant 
under the assumed name. I am unable to 
accept this contention. There is nothing in 
Rule 10 or elsewhere to indicate that the 
provisions contained in Rule 10 did not 
apply to cases where the identity of the 
real party was known to the plaintiff. The 
object of framing Rule 10 may have been 
to protect the unwary, but there is noth- 
ing in Rule 10 which might indicate that 
in case the plaintiff knew the real person 
tlie provisions contained in Rule 10 would 
be inapplicable. Rule 10 can be availed of 
whenever a person factually carried on 
business under a name or style other 
than his (or its) own name and the pro- 
vision being a beneficent one cannot be 
construed strictly and in a manner not 
warranted by the language of the statute. 


12. I would like now to refer to an- 
other circumstance which appears to me 
to be conclusive of the matter. Provisions 
parallel to those contained in section 147 
of the Companies Act are to be found, 
in sections 65 and 66 of the Indian Com- 
panies Act (Act VI of 1882) which was 
in force at the time the General Clauses 
Act (1897) was brought on the statute 
book. Though the question which has 
arisen for consideration by us relates, to 
the meaning to be assigned to the ex- 
pression 'person’ in rule 10 of Order 30 
of the Code of Civil Procedure, the con- 
tention of learned counsel for the ap- 
pellants amounts, in substance, to this 
that, by reason of the provisions contain- 
ed in section 147 of the Companies Act, 
it must be held that the expression 'per- 
son’, whenever and wherever used in any 
statute, must be construed as excluding 
a limited , company from the purview of 
that expression. Keeping in view the fact 
that provisions parallel to those contained 
in section 147 of the Companies Act. form- 
ed part ^ of the provisions of the. Indian 
Companies Act (1882) which was in force 
at the time the General Clauses Act was 
brought on the statute book, the accept- 
ance of this'' contention would result in 
attributing to the legislature, which en- 
acted the General Clauses Act, an inten- 
tion which cannnot be attributed on any 
principle of interpretation, because • the 
definition of the expression 'person' in 
clause (42) of Section 3 of the General 
Clauses Act, in so far as an incorporated 
company has been specifically. included in 
that definition, would, if the interpreta- 
tion contended for was accepted, be ren- 
dered not only meaningless and redundant 
but manifestly misleading. It is, there- 
fore, impossible to accept the contention 
that an incorporated company, which has 
been specifically included in the definition 
of the expression 'person’ in the General 
Clauses Act, must, nevertheless be con- 
strued as excluded from the purview of 
the expression 'person’ in Rule 10 of 
Order 30 of the Code of Civil Procedure, 
even though there is nothing in the sub- 
ject or context of the Code of Civil Pro- 
cedure to make out any repugnancy. 

13. For all these reasons I would 
ans%ver the question referred ,to us in the 
affirmative. 

14. S. N. KATJTJ, J. : — I agree with 
the opinion of my brother Gupta. 

15. SATISH CHANDRA, J. A Divi- 
sion Bench of this court has referred the 
following question to the Full Bench:— 

"Whether a limited company falls with- 
in the meaning of the expression 'person' 
as used in Rule 10 of Order 30 of the 
Code of Civil Procedure?” 

■ .The question arises in this way. N. 
Industries Limited was a company at K^' 
pur incorporated under the .Indian 
Companies Act. It appears that it o^vneo 
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two oil mills. One was known as Mhal 
Ch'and Kishori Lai Oil Mills and ths 
other as Rajendra Prasad Oil MUls. 
These two oil mills were the properties of 
N. K. Industries Limited, Kanpur. They 
were not independent legal entities. The 
plaintiff alleged that he had business 
dealings with the Rajendra Prasad OU 
MiUs for the last several years. On 22nd 
May, 1950, this Mills contracted to sell to 
the plaintiff 100 tons of expeller castor 
c ak es at the rate of Rs. 6/2/- -per maund 
ex-mills delivery. The plaintiff paid the 
price of the goods amounting to Rs. 
16,585/15/- on 22nd Jime, 1950, but the 
Mills did not deliver the goods. It, there- 
fore, sued the Mills for recovery of Rs. 
28,139/11/6 as damages for breach of con- 
tract Originally the defendant was de- 
scribed as "Rajendra Prasad Oil Mills. 
Kanpur, through the Director Bishan 
Dayal, son of L. Kishori LaL” Subse- 
quently the plaint was amended. The 
defendant was described as "Rajendra 
Prasad . Oil Mills, Kanpur,^ through; (1) 
Bishan Dayal, son of L. Kishori L^ (2) 
Rameshwar Prasad, son of L. Kishori Lai 
and (3) Sunder Lai son of L. Ram Bilas, 
Directors of .said Mills.” Rameshwar Pra- 
sad filed a written statement. In it he 
took a preliminary objection that Rajen- 
Ira Prasad Oil . Mills. Kanpur, to the 
mowledge of the plaintiff belonged to 
iT. K. Industries Ltd., Kanpur, a limited 
company registered under the Indian 
Companies Act. There was no firm of the 
name of Rajendra Prasad Oil Mills. The 
frame of the suit was bad and it was 
liable to be dismissed. 

The trial court held that the evidence 
proved that the disputed contract had 
taken place between Murlidhar Verma, 
the plaintiff, and Rajendra Pjasad Oil 
Mills and not between the plaintiff and 
N. K. Industries Ltd. Though it was ad- 
mitted that Rajendra Prasad Oil MiRs 
was owned by the N. K. Industries, and 
was itself not a legal enti-^, but since the 
contract was taken up with the^ Mills_ it 
was not necessary for the plaintiff to in- 
stitute a suit against N. K. Industries. 
There was no allegation in the plaint nor 
did the Civil Judge find that the plain- 
tiff had no knowledge that the N. K. 
Industries Ltd. was carrying on the busi- 
ness or that the name or style of Rajen- 
dra Prasad Oil Mills was an assumed 
name of some one else; or that three 
persons through whom the Mills was 
being sued were competent to represent 
' the Company. On the merits the claim 
was held proved. The suit was decreed 
for Rs. 23,743/1/-. The Rajendra Prasad 
Oil kfflls and Rameshwar Prasad came 
to this court. 

15A. At the hearing of the appeal reli- 
ance appears to have been placed on 
Order 30, Rule 10, C. P. C. to sustain the 
competence of the suit. The Bench hear- 
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ing the. appeal seems to have proceeded 
on the basis that N, K. Industries Ltd. 
was carrying on the business in the name 
and style of Rajendra Prasad Oil Idills. 
On that basis it referred the 'question if 
a compani”^ could be a person covered by 
Order 30, Rule 10, C. P. C. Order .30, 
Rule 10, C. P. C. runs as follows; - 

"Any person carrying on business in a 
name or style other than his o%vn name, 
may be sued in such name or style as if 
it were a firm name; and, so far as the 
nature of the case \vill permit, aU the 
ndes imder this Order shall apply.” 

There was no comparable provision in 
the Code of Civil Procedure, 1882. It was 
introduced for the first time in the Code 
of Civil Procedure, 1908. Rule 10 is a 
verbatim reproduction of Rule 11 of 
Order 48-A of the Rules of Supreme 
Court of England. 

16. The question is whether the term 
"any person” in Rule 10 includes a juris- 
tic person. The Code of Civil Procedure 
does not define this term. The General 
Clauses Act, which is applicable to the 
interpretation of the Code of Civil Pro- 
cedure, by section 3(39) defines the word 
"person” to include any company or as- 
pciation or body of individuals whethCT 
incorporated or not. That definition is ap- 
plicable unless there is anything repug- 
nant in the subject or context. Under this 
definition an incorporated body would be 
a person within meaning of a statute un- 
less there is anything repugnant in the 
subject or context. According to Raghu- 
bar Dayal J. in Kimdan Sugar Mills v, 
Indian Sugar Syndicate, AIR 1959 AR 
540 (FB), paragraph 12: 

"The context is not to indicate that the 
word 'person’ should have the meaning 
of _ a juridical person, but it should 
indicate that the word 'person’ should 
not have such a meaning. It is only then 
that the context would create such a re- 
pugnancy as would make non-applicable 
the definition of the word 'person’ in the 
General Clauses Act.” 

The proper approach has to be whether 
the context or the subject presents a 
repugnancy. If so, of what nature, charac- 
ter or extent. It was urged that the Rule 
10 refers to the person who carries oh 
business by the word "his”. "His” could 
properly refer to a human being. It 
could not be used for a juristic persona- 
lity. Taken literally the word "his’' 
would refer to a male human and not a 
female. The excluding of a female would 
make no sense. Obviously the word "his’' 
has been used in a descriptive rather than 
in a restrictive sense. Order 33, Rule 1 
C. P. C. defines a pauper -with reference 
to a person who inter alia -possesses wear- 
ing apparel. In Kundan Sugar Mills case, 
AlR 1959 All 540 (FB) mentioned above 
the Full Bench declared that though a 
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litate the carrying on of actions against 
those who conceal their names. He further 
held that for carrying on of actions against 
persons who conceal their names the 
rules relating to actions against fimas are 
to be applied as far as possible. But he 
held that those rules cannot be applied to a 
case not within the reason of the rule. 
The rule involved that you. can only sue a 
man in his firm name in respect of 
matters which are connected with the 
business which he carries on under that 
name. So the underlying principles were 
emphasised. The rule would apply where’ a 
business was carried on in an assumed 
name by concealment of true name of the 
person who carried on the business, and, 
secondly it would apply only in relatiPia 
to matters arising out of such a business. 
If a company carries on business in an 
assumed name but without concealing Its 
own identity, that is to say by publishihS 
its corporate name as weR, such a com- 
pany would not be within the reason of 
rule of Order 30 Rule 10. It would not 
be a person of the character for whom 
Rule 10 was enacted, 

24. In AIR 1944 Cal 138, a Division 
Bench dealing with the object of Rule 10 
of Order 30, C. P. C., observed that an 
individual who carries on a business under 
a firm name or an assumed name cannot 
sue as plaintiff in that assumed name 
vide 35 Cal WN432 :(AIR 1931 Cal 770); 
34 Bom LR 1112; (AIR 1932 Bom 516); 32 
Bom LR 212: (AIR 1930 Bom 216) but 
Order 30 Rule 10 enables a person to sue 
him as defendant in that assumed name. 
This distinction which has been made m 
Order 30 itself has been made in the 
interest of commerce. The Bench con- 
tinued: — 

"There is no inconvenience or injustico, 
if a person carrying on business under a 
firm name or any other assumed name, is 
made to sue in his real name, but dif- 
ferent and weighty considerations would 
apply when he is sued by another perspn 
in the assumed name in which he carries 
or has carried on business. Business may 
be carried on by correspondence and 
orders may be, and are usually, placed 
from one part of the world to another 
through post and goods may be supplied 
on credit on such orders. A producer or 
merchant Ihnng in one part of the globe 
cannot be expected to Icnow or to moke 
enquiries and in some cases it is jiof 
possible for him to know or to moke 
enquiries as to who is the ovmer of the 
business that is being carried on in an 
assumed name, and in most cases he 
would only know the name of the real 
ownc-r after he had brought his suit, for 
the defendant must then appear in his 
own name. (Order 30, Rule 6). It is to 
be held that a decree obtained by suc^ 
a producer or merchant in a suit insti- 
tuted against the assumed name is void 


decree, it would lead to manifest hard- 
ship, would open up a wide door to 
'fraud and would sap the credit on which 
commercial dealings largely rest. In our 
judgment O. 30 R. 10 Civil P. C., rests 
on these considerations and they must-be 
kept in ' view in construing that rule.” ■ 

The aim and aspiration of Rule 10 .was to 
suppress fraud and mitigate hardship and 
to advance the interest of commerce by 
preventing a person who conceals to 
identity and is carrying on business in 
a firm name or • in an assumed name, 
from gettting away from his business 
obbgations. Lack of knowledge of the 
true identity was the real reason, for 
the enactment of this provision. Rule 10 
seeks to circumvent the effect of con- 
cealment. 

24-A. This being the true intent and 
object the rule would apply to only such 
CQ.w.par'ies. ws. ca.vd.e.d we. bv.'sin.es.'s. by coix- 
cealing their identity. They would be per- 
sons within R. 10 properly so called. Com- 
panies which did not conceal their true 
identity or name, even though carrying on 
business in an assumed name or style, 
would not be persons as intended to be 
involved within Rule 10. 

25. Under Rule 10 the suit, is filed 
against the real person who carried, on the 
business and incurred the obligation. It 
does not provide for merely suing the 
business name. The real person must be 
alive. In Ram Prasad Chimonlal v. 
Anxmdi and Co., AIR 1922 Cal 408, it was 
held that if the sole proprietor of a busi- 
ness who carried on business in an assum- 
ed name dies and no steps are taken to 
record his death and his legal representa- 
tives are not brought on the record within 
time, the suit abates. In Hari Bandhu Pal 
V. Hari Mohan, AIR 1930 Cal 327, it was 
further held that if the legal representa- 
tives are not substituted then the decree 
is made against a dead man having a 
different name and in that case the decree 
becomes an absolute nullity. 

26. In Habib Bux v. Samuel Fitz and 
Co. Ltd., AIR 1926 All 161 (2) it was held 
that a suit cannot be instituted under 
Order 30 Rule 10 after the death of the 
person who carried on business in a firm 
name, unless, after the death of the sole 
proprietor the firm carries on business 
which justifies a 'presumption that hi's 
heirs are its partners. That rule will only 
apply wheri the business is being carried 
on at tlie time when the suit is instituted. 
If business is not being carried on in that 
name at the time of the suit and the 
business has ceased to exist then all 
persons who are interested in the assets 
ought to be impleaded. 

27. In Ramanathan v. Palaniappa, AlR 
1934 Mad 386 it was held that Rule 10 of 
Order 30 simply justifies the introduc- 
tion of the assumed name instead of the 
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real name of the defendant, but do^ not 
absolve the plaintiff from his liability to 
propose a proper guardian, if the defen- 
dant represented by such a n ame is really 
a minor. Where no proper guardian is 
appointed for the minor the decree ^ a 
nullity and cannot be enforced against 
Viim In St. Gobain Chaimy and Cirey Co. 
V. Hovermann’s Agency, (1893) 2 QB 96, 
Lord Esher, M. R., held that Rule 11 of 
Order 48-A did not apply to a foreigner 
resident out of the jurisdiction of the 
Court even though he earned, on business 
within the jurisdiction in the name or 
style other than his own name. 

It was observed: — 

"The words 'any person’ are_ of coinrse 
large enough to include a foreigner, and 
a foreigner who is resident abroad, and to 
include one , who has never been in 
England in his life and has never had 
what has been called the protection of the 
English law, and merely carried on busi- 
ness in England by his agents. But the ques_ 
tion is. ought the Court to give an mter- 
pretation to the words which would 
include such a person?” 

He ruled that the words shoidd not be con- 
strued so as to bring within the juris(ffc- 
tion persons who neither by nationality, 
nor by residence. are_ capable of being 
made subject to the jurisdiction. 

28. There is nothing in the language of 
Order 30 Rule 10, C. P. C. to expressly 
suggest that the person must be alive, not 
dead, not a minor and not a foreigner or 
that the business must not cease to exist. 
But aU these restrictions have been 
deduced from the object and real reason 
of the rule; and the operation of the rule 
has been so confined as to exclude such 
classes of cases. So, to be in accord with 
the underlying context and subject of 
Order 30 Rule 10 the word "person” 
occurring therein ought to be confined to 
those who conceal their identity _ while 
carrying on business. Subject to this con- 
dition all those individuals or entities 
mentioned in the definition of the word 
"person” in the General Clauses Act 
would be within the purview of Order 30 
Rule 10. Before a plaintiff can successful- 
ly sue another in the assumed name imder 
Order 30, Rule TO he will have to allege 
and establish that because of concealment 
he was unaware of the true name or 
identity of the person carrying on the 
business in the assumed name or styla 
The policy- of the law is that persons can 
themselves be made liable for their busi- 
ness obligations. Order 30 Rule 10 is an 
exception. It applies where there is con- 
cealment and the plaintiff is unaware of 
the true identity of the businessman. 
Such a businessman alone whether a 
hxunan or juristic entity is "person” -with- 
in meaning of -Order 30 Rule 10, C. P. C. 

29. ^ My answer to the question referred 
to this Bench is a a limited company 


alleged and established to be carrying on 
business in an assumed name by. conceal- 
ment of its own corporate name is a 
person -within meaning of Order 30 Rule 
iO, C, P. C. 

BY THE COURT 

30. The answer to the question referr- 
ed to the Full Bench is as follows: — 

"A Limited Company falls -within the 
meaning of the expression 'person’ as used 
in Rule 10, Order 30 of the Code of Civil 
Procedura This would be so even though 
the Limited Company may have been 
carrying on business in a name or style 
other than its o-wn -without any attempt to 
conceal its o-wn corporate name and this 
fact was Imown to the party suing.” 
GGM/D.Y.C. Reference answered 

accordingly. 
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Shyama Charan, Petitioner v. Commis- 
sioner, Rohelkhand Di-vision, Bareilly and 
others. Respondents. 

Civil Misc. Writ No. 3286 of 1962, D/- 
15-11-1967. 

(A) Constitution of India, Art. 311 — 
Dkciplinary action — E-vidence to be sup- 
plied with charge — Not an inflexible 
rule. 

In disciplinary proceedings against the 
servants of Local Bodies, although it is 
better to mention e-vidence which it is 
proposed to consider in support of the 
charge item-wise, no inflexible rule can be 
laid down that in every case, the charge 
must state the e-vidence in support of the 
charge. In some case, the best e-vidence 
may be pro-vided after the charge and by 
the accused himselL (Para 4) 


(B) Constitution of India, Art. 311 — 
Disciplinary action — Show cause notice 

— Report of Enquiring Officer not sent 
with it — Effect. 

Whether the opportunity afforded to a 
public servant in a particular case is rea- 
sonable must depend upon the circum- 
stances of that case. AIR 1960 SC 493, 
Rel. on. (Para 6) 

Thus, although it would be better to 
supply the report of the Enquiring Office^ 
to the public servant concerned yj 
where the information contained in 
report is very meagre he cannot be re 
to have been prejudiced by the 
to supply him with a copy of that ..i 7) 

ill ’ 

(C) Constitution of India, notice 

Disciplinary action — Show jy 

— One week’s time given fo^^ ^ 

Eff ect. J, ' poiiss 

Want of sufficient time tc^“° 
should be taken into accoW^^^- ^ ^ 

IL/IL/E80/68 . , , / 
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ing the totality of facts and circumstances 
ito determine whether reasonable oppor- 
tunity was given to show cause. The mere 
fact that only one week’s time was given 
for reply will not therefore, vitiate the 
proceedings against the petitioner if the 
opportunity to show cause can be held 
to be reasonable on the whole. AIR 1964 
Orissa 279, Ref. to. (Para 8) 

(D) Constitution of India, Art. 311 — 
Dismissal of public servant^ — Appeal — 
No rule that personal hearing should he 
given, though it is better to give such 
hearing. (Para 9) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1269 (V 54) = 

C, A. No. 499 of 1965, State of 
Orissa v. Dr. (Miss) Binapani Devi 2 

(1964) AIR 1964 Orissa 279 (V 51) = 

ILR (1964) Cut 286, Bibhuti Bhu- 
san Das v. Divisional Superinten- 
dent S. E. Railway 8 

(1961) AIR 1961 SC 1070 (V 48) = 

1961 Jab LJ 414, Jagdish Prasad 
Saxena v. State of Madhya 
Bharat 6 

(I960) AIR 1960 SC 493 (V 47) =1960- 
2 SCR 569, Kapur Singh v. 

Union of India 6 

G. D. Srivastava, for Petitioner? 'K. 

Mitra & S. C., for Opposite Party, 

ORDER ; — The petitioner is a dismis- 
sed employee of the Antarim Zila Pari- 
shad, Bareilly, opposite party no. 3.^ He 
has prayed for a writ of certiorari to 
quash the order of the President, Anta- 
rim Zila Parishad, opposite party no. 2 
passed on 4-1-1962 dismissing the peti- 
tioner from service and also the order of 
the Commissioner dated 12-7-1962 uphold- 
ing the dismissal. 

2. Mr. G. D^ Srivastava appearing for 
the petitioner has raised a number of ob- 
jections to the disciplinary proceedings 
taken against the petitioner. The first of 
these objections was that the charge 
which was preferred against the petitioner 
does not contain an actual statement of 
the evidence which was to be used 
against the petitioner. In this connection 
Mr. Srivastava relied upon a recent deci- 
sion of the Supreme Court in State of 
Orissa V. Dr. (Miss) Binapani Devi. C. A. 
No. 499 of 1965, SC Notes Vol 9 No. 4, 
February 15, 1967 = (AIR 1967 SC 1269) 
In this case it was held: 


" the person against whom an 

quiry is held must be informed of the 
di he is called upon to meet, .the evi- 
a ^ in support thereof. The rule that 
tendV to whose prejudice an order is in- 
injT jjto be passed is entitled to a hear- 
bodies '^os to judicial tribunals and 
to adjudit’^’'^^tis invested with authority 
consequent*^ matters involving civil 

^se, the Supreme Court was 
” he essentials of natural jus- 


, •'n that 
dealing wi 


tice in explaining the fundamental rules 
of the natural justice. It mentions that 
the person charged must be informed of 
the case and the evidence in support 
thereof. But, it did not specifically lay 
down any rule that the show cause notice 
itself must mention the evidence in the 
form of enumerated items. My attention 
was invited to an appendix of a copy of 
G. O. No. R. O. 57/XI-A-14-1953 dated 
Lucknow June 13, 1953 from the Secre- 
tary to Government, Uttar Pradesh, 
to all District Magistrates, Uttar Pradesh, 
relating to the procedure to be followed 
in disciplinary proceedings against ser- 
vants of the local bodies. In the appendix, 
the form of charge to be used in Disci- 
plinary Proceedings is given. Here, after 
the specimen, charge framed somewhat in 
the manner in which the charge is fram- 
ed in a criminal proceeding, the follow- 
ing sentence occurs: — 

"Evidence which it is proposed to con- 
sider in support of the charge.” 

Thereafter, the evidence has to be men- 
tioned itemwise and numbered. It is cer- 
tainly better to follow this direction and 
set out the evidence in support of the 
charge. 

3. In the present case, the charge (An- 
nexure I to the petition) is a four page 
document containing 12 heads of charges. 
After each charge, actual facts upon which 
the charge is based are mentioned. But, 
these facts are not numbered. As an in- 
stance I may mention charge no, 2 which 
states; "a siun of Rs. 268/- was drawn in 
the name of the Engineer A. Z. P, who 
paid the amount to you for the purchase 
of stamp, writing and registration char- 
ges in connection with the donation of the 
building of Dhaunra by Sri Ram Murti 
Ji”. After that, occurs the following 
statement of facts: "The entire file of the 
case was also handed over to you. 
Neither the account nor the stamp and 
the connected file has so far been submit- 
ted by you. In this case you have ad- 
mitted that a sum of Rs. 78.50 are still in 
balance with you which should have been 
refunded by you long ago but you are 
misappropriating it as per your state- 
ment”. Thus, it was indicated, after fram- 
ing of each charge, that the AdhyaksK 
was going to rely upon certain facts 
within the knowledge of the petitioner 
himself which had been put to the peti- 
tioner in the course of the enquiry con- 
ducted in relation to the charges, 

4. The petitioner in reply to the 
charges dated 23-9-1961 submitted a leng- 
thy reply and explanation (Annexure IV 
of the petition) dated 25-11-1961. So far 
as charge no. 2 mentioned above was con- 
cerned, the petitioner divided it into two 
portions, denying the receipt of the file 
but admitting the payment of Rs. 268.50 
to him and also admitting that the ex- 
penses meant, to be incurred on the 
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an opportunity to explain all the charges 


1969 

purchase of stamped Paper and \mtog of 
Sie document had rem^ed ^ 

tioner and may be the 

salary The petitioner also said tn^ tne 

balance of the amount remained 
would be returned if the registration of 
the document did not materiahse. It was 
dear fcom his reply 

no explanation the 

document registered. He admitted that tl^ 
amount still due from him may be 
ducted from his salary ^uch a stat^en^ 
could certainly be mterpreted as an ad 
Sssion that he had “isappropna^d the 
amount in the eye of law. The 
in support of the charge in the 
this admission was contamed ^ the peu 
tinner’s own reply to the charge. In sue 
r?ase thT^etitioner could not complam 
that tiie charge did not contain all the 
eviLnee. In fact, the evidence consirt- 
ine of the admission was supphed by the 
SSitioner himself. I. therefore, do not 

th£k that any. ^^^^^l^.ftheXargl 
laid down that, in every, case the chage 

must state the evidence in 
charge In some cases, as in the case oi 
Ithe petitioner, the best evidence mg be 
[provided after the charge and bytheac 
' cased himself. 


5 The second objection "was that the 
petitioner £d not been ^^P^f 
copy of the enquiry ^ 2 Sf 

thic rPDort is annexed as Annexure 2 o 

tSs"he roSnl after 

begins in every case with 
made by the petitioner himselL It woma 
certainly have been proper if tos enqu^ 
report had been sent to the petitioner to- 
get^her with the show cause notice sent 
by the Adhyaksh. In the present case, 
neither the .show cause notice nor the 
so called report of the Enquiring Officer, 
was attached to the petition by the peti- 
tioner or submitted by the opposite Parties. 
A supplementary affidavit was sought to 
be filed today to make good the shortconi- 
ing and it wai received in evidence. It 
did’ not, howeier, necessitate a reply ol 
the opposite parties to meet the supple- 
mentary affidavit filed >at so late a stage. 
The supplementary affidavit attaches a 
copy of the show cause notice. The show 
cause notice summarises the findings ar- 
rived at by the Enquiring. Officer. It also 
mentions that, after considering tm ex- 
planation of the petitioner to the. charges 
served upon him and the enquiry, held 
by the Secretary under the authority 01 
tire Adhyaksh and the entire evidence 
which was" placed before the petitioner 
himself, and, after giving the ijetitioner 


and the "evidence, and having heard the 
petitioner in person and given him the 
opportunity to produce evidence, whi^ 
the petitioner did not produce, the 
Adhyaksh had arrived at a conclusioi^o 
award the punishment of dismissal. The 
show cause notice gave the petitioner 7 
days’ time for submitting his explanation 
or reply and stated that, in the absence 
of such explanation, it would be assum- 
ed that there was no reply to be given. 

6 . A number of cases were cited in 
support of the proposition that the report 
of the Enquiring Officer ought to have 
been supplied to the petitioner together 
with the show cause notice. The main 
case cited was of Jagdish Prasad Saxena 
V. State of Madhya Bharat. AIR 1961 SC 
1070. In this case, the Supreme Court 
pointed out that the petitioner did not 
get sufficient opportimity to meet char- 
ges framed against him as he did not get 
an opportunity to cross-exa m i n e certain 
witnesses and was also not given a copy 
of the report made by the Enquiring Offi- 
cer so that he could not offer an explana- 
tion as regards the points made against 
him The enquiry report was mentioned 
as one of the items which the petitioner 
in that case did not get the opportunity 
to meet. This omission was considered as 
a part of the total set of facts upon which 
the Supreme Court arrived at the conclu- 
sion that the petitioner in that case did 
not get a reasonable opportunity to show 
cause. On such a question, there can be no 
hard and fast rule laid down as pointed 
out by the Supreme Court in Kapur Singh 
V. Union of India, AIR 1960 SC 493, 
where it was held that an opportunity 
of making an oral representation is not a 
necessary ingredient of an opportunity 
of shelving cause within the meaning of 
Article 311. It was pointed out: 

"Whether the opportunity afforded to a 
public servant in a particular case is rea- 
sonable must depend upon the circum- 
stances of that case.” 


7 . In the petitioner’s case, although it 
would have been better to supply the 
report of the Enquiring Officer to him, 
yet, the information contained in that 
report was so meagre that the petitioner 
could not be said to have been prejudiced 
by the failure to supply him with a copy 
of that report. In fact, he had receiv 
all the information contained in 
report already by means of charges f 
ed against him and what took pl^y 
the enquiry itself. The. report xfyes 
summarizes items of evidence m^eti.- 
conclusions as indicated above. was 
tioner already knew more than it is 
contained in the report. Mor^counter 
stated, in paragraph 35 of 4 access to 
affidavit, that -the petitioner i 20 _i 2 -l 961 
the report and had seen itA^^ .^vas also 
when he came to the offie- 
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mentioned that the findings of the en- 
quiry report were mentioned in the show 
cause notice. It was for this purpose that 
the supplementary affidavit was filed. 
The allegation that the petitioner had 
actually seen the enquiry report was not 
controverted in the rejoinder affidavit by 
any reference to paragraph - 35 of the 
coimter affidavit. Mr. Srivastava 'pointed 
out that it was controverted in paragraph 
28 of the rejoinder affidavit whicli states 
that the petitioner was not given intima- 
tion of contents of or shown the enquiry 
report. This rejoinder affidavit was filed 
so late on 11-9-1967. The contents of 
paragraph 28 are incorrect in view of the 
summary of the findings in the report 
given in the show cause notice of which 
a copy is annexed to the supplementary 
affidavit permitted to be filed by the peti- 
tioner at the hearing. In any case, in view 
of all the facts mentioned above, the mere 
omission to supply a copy of the enquiry 
report was not sufficient to show that the 
petitioner did not get sufficient opportuni- 
ty to show, cause. 

,8. The third objection was that the 
petitioner was not given time to file a 
reply to show cause notice inasmuch as 
the show cause notice gave a week’s time 
only for a reply. Reliance was placed 
upon the direction already mentioned in 
Annexure VIII to the writ petition. This 
direction given to the local bodies about 
show cause notices states that from a 
fortnight to a month should be given for 
giving an opportunity to reply to a notice 
to show cause. In the present case, the 
petitioner was certainly given only one 
week and the application to give further 
time was not granted. The petitioner, 
therefore, relied upon Bibhuti Bhusan 
Das V. Divisional Superintendent S, E. 
Railway, AIR 1964 Orissa 279 where it 
was held, in similar circumstances, that 
a more reasonable opportunity to show 
cause ought to be given. However, as al- 
ready indicated above, this, want of suffi- 
cient time to show cause should be taken 
into account in considering the totality^ of 
facts and circumstances to determine 
whether reasonable opportunity was ^yen 
to show cause. This defect will not vitiate 
the proceedings against the petitioner if 
the opportunity to show cause can be 
held to be reasonable on the whole. 


9, The last objection was that the 
Commissioner before passing his order 
'd not give a personal hearing. No rule 
Ip shown to me in support of the 
Ishosition that a dismissed employee 
lapjd be given a personal hearing by an 
jviexv'tc authority, although I am of the 
jbearinp^ it is better tliat a personal 
given by the appellate 


co^ o/^Sx having considered pros c 
-ipportunity which was gh 


to the petitioner to be heard I have come 
to the conclusion that, in view' of the ad- 
mission by the petitioner of his gtfilt, such 
defects in the opportunity given to the 
petitioner as have been pointed out do not 
vitiate the proceedings. The finding given 
by the .Commissioner, as the appellate 
authority, that the petitioner had admit- 
ted the guilt so far as the charge no, 2 is 
concerned, has not been assailed by any 
ground in the writ petition. Moreover, 
after examining the charge and the r^ 
plies I think that the finding given is 
justified as already indicated above. 
Therefore, in the circumstances of the 
present case, no useful purpose will be 
served by quashing the proceedings 
against the petitioner and sending them 
back for a retrial. 

11. In the circumstances of the case, 
I dismiss the writ petition. The parties 
will bear their own costs. 

DRR Writ Petition dismissed. 
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S. N. DWIVEDI AND 
GANGESHWAR PRASAD. JJ. 

Shiv Singh and others. Appellants v. 
The State Transport Appellate Tribunal 
and others, Respondents. 

Special Appeals Nos. 234 and 553 of 
1966, D/- 22-12-1967, from judgment of 
R. S. Pathak J. in Writ No. 1827 of 1963, 
D/- 3-3-1966. 

Constitution of India, Art. 226 — Motor 
Vehicles Act (1939), S. 48 — Rejection of 
two applications for permits by R. T. A. 
— Unsuccessful applicants filing two ap- 
peals therefrom — Tribunal remanding 
both appeals by common order — Joint 
writ petition by aggrieved applicants 
against order in appeal is maintainable. 
W. P. No. 1827 of 1963, D/- 3-3-1966 (AU), 
Reversed. 

The distinction between a right com- 
mon to several persons and a joint right 
is of cardinal importance in the deter- 
mination of the question whether seve- 
ral persons may join together in filing 
a single writ petition. The rule is that 
persons having a common joint interest 
in the subject matter in controversy may 
be joined as relators while those having 
separate and distinct rights may not. 

^ (Para 5) 

Separate appeals were filed before the 
Appellate Tribunal by two applicants \ 
whose applications were rejected by the 
R. T. A., while granting permits to other 
applicants. Order of R. T. A. was set 
a.cidc and_ ca.so was remanded for fresh 
consideration. Four applicants who were 
affected by the order in appeal filed 
joint writ petition against the order. 

IL/JL/E115/68 
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Held that by reason of the fact that 
Hie record of the grant of permits 
one integral unit and the order of the 
State Transport Appellate Tribunal -did 
not in any manner break its unity, a 
single joint ivrit petition for a writ of 
certiorari by all the applicants who 
were aggrieved by the order in appeal 
was in order. It could not be said that 
as there v/ere tivo appeals _ before the 
Tribunal, there were in all eight records. 
Hence filing of eight writ petitions was 
not at all necessary. Consequently the 
persons affected by the order passed in 
writ proceedings could file a single spe- 
cial appeal. (Para 6) 

By the very nature of its task the 
Regional Transport Authority was called 
upon to choose between the apphcants 
by judging the relative claims of all 
of them together and it was only upon a 
comparative assessment of the suitability 
of all the applicants that the permits 
could be granted. In these circumstances 
the record relating to the grant of per- 
mits was only one record and it was not 
split up into as many as the ntmiber of 
applicants nor further split, up into two 
records in respect of each grantee of a 
permit by the fact of two separate ap- 
peals having been filed by two unsuccess- 
ful applicants. The appellants could 
have filed a joint writ petition and it 
was not necessary that each of them 
should have filed a separate petition. The 
State Transport Appellate Tribtmaldid 
not at aU consider the respective 
claims of the parties before it to 
the grant of permit and it only 
directed the Regional Transport Au- 
thority to fill the vacancies _ accord- 
ing to law by setting aside its order. 
The order of the State Transport Appel- 
'late Tribunal was, therefore, not merely 
one which affected all the appellants 
equally but was also an indivisible order 
giving rise to a joint grievance to fte 
appellants and, therefore, to a joint 
interest in all the applicants to have the 
grievance redressed by means of a writ 
quashing the order. W. P, No, 1827 of 
1963, D/- 3-3-1966 (All), Reversed;- AIR 
1960 All 366, Distinguished. 

(Para 4) 

(B) Motor Vehicles Act (1939), Ss. 47 
(3), 48 — Decision to increase nxunber of 
permits and grant of same by R. T- A. 
in one and the same meeting — Two 
acts constitute two distinct and dissociat- 
ed stages — Procedure not illegal. W. P. 
No. 1827 of 1963, D/- 3-3-1966 (AH), 

Reversed. 

The fact that increase in the number 
of vacancies and the grant of permits 
were both done by the Regional Trans- 
port Authority at the same meeting and 
its decisiom in regard to both these mat- 
ters were incorporated in the same reso- 
lution, does not render the decision il- 


Tribunal (G. Prasad J.) 

legal. The essence of the matter is that 
the two acts should constitute two dis- 
tinct and dissociated stages in the proce- 
dure relating to the grant of permits and 
the first stage should precede the second. 
If the second stage followed . the first 
after some interval of time and only such 
considerations influenced the decision , at 
the first stage as could legitimately be 
taken into account in the fixation or 
variation of the strength of permits on 
the route it is immaterial what the in- 
terval of time separating the two stages 
was. So long as the decision reached 
under section 47 (3) with regard to the 
number remains intact and is not modi- 
fied the decision imder section 48 has 
to conform to it, the necessary implica- 
tion being that if the number original- 
ly fixed under section 47 (3) has been 
modified the decision trader section . 48 
must again be in conformity with the 
modification. . 

(Paras 11, 13) 

• Legal position regarding fixation of 
number of permits to be granted and 
grant of permit is that first the number 
of stage carriages for which permits may 
be granted has to be fixed under sec- 
tion 47 (3) of the Motor Vehicles Act 
and when, after fixing the niunber, the 
Regional Transport Authority proceeds 
under section 48 of the Act to grant per- 
mits it has to limit the permits granted 
by it to the number fixed under sec- 
tion 47 (3) and it cannot grant permits 
in excess of that number. The Regional 
Transport Authority has the power to 
vary the number fixed by it under sec- 
tion 47 (3) but the variation must be 
made prior to and remain dissociated 
from the grant of permits under sec- 
tion 48. The matters to be taken into 
account in fixing the number of stage 
carriages for which permits are to be 
granted being quite distinct from matters 
to be considered in granting permits, the 
fixation of the number and the grant of 
permits have to be done separately in 
separate stages. The stage relating to 
fixation of the number of permits pre- 
cedes the stage relating to the grant of 
permits, and these two things cannot be 
mixed up and done together. Any varia- 
tion of the number originally fixed must 
also be effected before the grant of per- 
mits under section 48 and if no such 
variation has taken place it is not opg 
to the Regional Transport Authors 
when considering the applications / 
grant of permit under section 48 to ig/ 
the number fixed by it, originally a 
variation, trader section 47 (3) a/ 
grant permits in excess of it. I 
No. 1827 of 1963, D/- 3-3-1966 (Ah' 
versed and AIR 1963 SC 64, • 

Civil Appeal No, 95' of 1965, Jy\ 

1967 (SC), Folk AIR 1965 AU/^^ 
tinguished. 
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(C) Evidence Act (1872), S. 115 — 
Estoppel against statute — Admission of 
erroneous opinion on question of law by 
party’s counsel in lower Court — Not 
binding on that party while seeking relief 
in appeal. Case law discussed. 

(Paras 16, 22) 
Cases Referred: Chronological Paras 
(1967) Cml Appeal No. 95 of 1965, 

D/- 27-10-1967 = (1967) 2 SCWR 
857, Jaya Ram Motor Service v. 

Sri Rajarathinam 12 

(1965) AIR 1965 AU 242 (V 52), 

Salya Pal Khetra Pal v. State 
Transport Appellate Tribunal U. P. 
Lucknow 2A, 14, 23 

(1963) AIR 1963 SC 64 (V 50) = 

(1963) 3 SCR 523, Abdul Mateen v. 

Ram Kailash Pandey 2, 9, 13, 

14, 15, 23, 25 

(1963) AIR 1963 SC 1165 (V^ 50) = 

(1964') 1 SCR 616, Ranaxsi Has v. 
Kanshi Ram 17 

(1960) AIR 1960 All 366 (V 47) = 

ILR (1959) 2 All 201, Uma Shan- 
kar Rai V. Divisional Supdt. 

Northern Rly. Lucknow 5 

(1955) AIR 1955 SC 62 (V 42) = 

. 1955 Cri LJ 193, Qali Das Dhanji- 
bhai V. State of Bombay 18 

(1934) AIR 1934 All 531 (V 21) = 

154 Ind Cas 168, K^ta Prasad 
Misir V. Chait Narain Singh 23 

(1929) AIR 1929 Bom 89 (V 16) = 

ILR 53 Bom 309. Punjabai Bhilasa 
V. Bhagwandas Kisandas 19 

(1919) AIR 1919 Cal 972 (V 6) = 

27 Cal LJ 447, Secy, of State v. 
Sibaprosad Jana 20 

(1899) ILR 21 All 286 = 1899 AU 
WN 66, Jagwant Singh v. Silan 
Singh 21 

S. N. Kakkar and Sri Dhar, for Ap- 
pellants. 

GANGESHWAR PRASAD, J.: These are 
two special appeals against the judgment 
of a learned Single Judge of this Court 
by which he dismissed a writ petition 
filed by the appellants for quashing an 
order of the State Transport AppeUate 
Tribunal U. P. 

2. The circumstances which led up to 
this petition may be briefly stated. In 
December 1960 Baharaich-Rupaidiha route 
was advertised by the Re^onal Trans- 
port Authority, Goralrhpur and appUca- 
tions were invited by it for permanent 
stage carriage permits. The route was a 
new one and the number of permits to 
be granted for it had been fixed at four. 
The appellants and respondents Nos. 3 and 
4 applied for permit along v.nth many other 
ersons. The applications received in res- 
nse to the advertisement came up for 

'ideration before the Regional iVans- 

A Authority on April 15, 1961, 

hat date the Regional Trans- 
\uthority decided to raise the 


number of permits to be issued for the 
route from four to six and granted per- 
mits as follows; One permit to Shiv 
Singh appeUant No. 1 jointly with 
Param Hans Singh; one permit to Narain 
Ram appeUant No. 2; one permit to Har 
Saran Dass appeUant No. 3; one joint 
permit to Mohd. Khatib Ahmad Siddiqi 
appeUant No. 4, and Zainduddin Ahmad 
appeUant No. 5; one joint permit to 
Abdul Majid and Mohammad Bashir; and 
one joint permit to Onkar Mai Lakshmi 
Narain Maheshwari. The appUcations of 
respondents Nos. 3 and 4 were rejected 
and no permit was granted to them. The 
grantees of the last two permits did not, 
however, lift their permits which were, 
consequently revoked by the Re- 
gional Transport Authority on Sep- 
tember 14, 1961. Subsequently, by a 

resolution dated January 8, 1962 the 

Regional Transport . -Authority deleted 
the name of Param Hans from the 
permit issued to him jointly with Shiv 
Singh appeUant No. 1. The parties differ 
as to the reason for the deletion, but the 
position in any case was that the four 
permits granted for the Baharaich-Rupai- 
diha. route came to be held by the appel- 
lants, the first three holding one permit 
each and the remaining two holding a 
joint permit. 

Against the order of the Regional 
Transport Authority granting these per- 
mits to the aforesaid ten persons in the 
manner indicated above two appeals were 
filed, appeal no. 209 of 1961 by respon- 
dent no. 3 and appeal no. 332 of 1961 by 
respondent no. 4. When the appeals came 
up for hearing before the State Trans- 
port AppeUate Tribunal it appears to 
have been urged on behalf of the appel- 
lants that irrespective of anything else in, 
view of the decision of the Supreme 
Court in Abdul Mateen v. Ram Kailash 
Pandey, AIR 1963 SC 64 the order of the 
Regional Transport Authority was in- 
valid because it could not have raised the 
number of permits from four to six. What 
the learned counsel for the respondents 
to the appeals actuaUy or in effect said 
in regard to the above contention is a 
matter on which the parties are not 
agreed. However, by its order dated May 
15, 1963 the State Transport Appellate 
Tribunal set aside the order of the 
Regional Transport Authority and direct- 
ed it to fill the vacancies according to 
law. The material portion of the order of 
the State Transport AppeUate Tribunal 
— and that is the only portion dealing with 
tlie merits of tlie appeal — is as follows: 

"It was argued by learned counsel for 
the appellants when this matter came up 
for hearing on the 9th May, 1963 that in 
view of the decision of the Hon'blo 
Supreme Court reported in AIR 1963 SC 
64, the order of the R. T. A. made at 
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their meeting held on the 15th April, 
1963, is invalid and should he set aside. 
There, is no objection from the_ opposite 
party. The order of the R. T. A. is, there- 
fore, set aside and it is direrted to fill the 
vacancies according to law.” 

2A. The rpain grounds on which the 
order of the State Transport Appellate 
Tribunal was challenged in the writ peti- 
tion were that the decision of the Sup- 
reme Court in Abdul Mateen’s case, AIR 
1963 SC 61 was misconstrued and mis- 
applied by the State Transport Appellate 
Tribunal, and that, at any rate, two of 
the permits having not been taken out 
and having been subsequently cancelled 
the order of the.'Regional Transport Auth- 
ority was no longer open to any objec- 
tion. The learned Single Judge did not 
decide the questions raised in the afor^ 
said grounds of challenge because, in his 
opinion, the writ petition had 'run up 
against an objection which should pre- 
clude its consideration on the merits.’ The 
objection was that the order of the State 
Transport Appellate Tribimal had been 
passed upon the consent of the peti- 
tioners, and, upholding that objection, the 
learned Judge observed: 

"The impugned order could be said, in 
the circumstances to have been passed 
upon the consent of the parties. That 
being so, I am not inclined to hear the 
petitioners against the order of the Ap- 
pellate Tribunal. I am fortified in my de- 
cision by the view taken by this Court 
in Satya Pal Khetra Pal v. State Trans- 
port Appellate Tribimal U, P. Lucknow, 
AIR 1965 All 242.” 

The learned counsel for the appellants, 
in his arguments before us, stressed^ fte 
aforesaid grounds of the writ petition 
and. further urged that the order passed 
by the State Transport Appellate Tribu- 
nal should be regarded as having been 
passed not merely upon the consent of 
the parties but also upon the Tribunal’s 
own misconception of what has been laid 
down by the Supreme Court in Abdul 
Mateen’s case, AIR 1963 SC 64, that m 
conceding that in view of the decision in 
the above case the order of the Regional 
Transport Authority was invalid and had 
to be set aside, the counsel for the present 
appellants {who were respondents in the 
appeal before the State Transport Appel- 
late Tribunal) was obviously mistaken in 
law and the concession could not there- 
fore preclude the appellants from chal- 
lenging the order of the State Transport 
Appellate Tribimal, and that in any case 
it was the duty of the State Transport 
Appellate Tribunal to examine for itself 
the applicability of the said decision to 
the case and it could not be relieved of 
that duty by the concession made by the 
counsel for the present appellants. Before 
proceeding to consider the questions rais- 
ed by the learned counsel, however, it is 
1969 AU./2 I G— 10 


necessary to dispose of certain technical 
and procedural matters connected with 
these appeals. 

3. As noted above respondents nos. 3 
and 4 had filed separate appeals against 
the order of the Regional Transport 
Authority but both the appeals were dis- 
posed of by a common order by the State 
Transport Appellate Tribunal. Against 
that order the appellants filed one single 
writ petition. Before the learned single 
Judge hearing the petition a preliminary 
objection to the maintainability of the 
petition was taken by respondents nos. 3 
and 4 on the ground that it was not open 
to the petitioners to join together in one 
petition and, at any rate, the order dis- 
posing of the two appeals could not be 
challenged by a single petition. The view 
that the learned Judge took on the objec- 
tion was that since there were four ap- 
plications for permit by the petitioners, 
one by each of the first, second and third 
petitioners and one jointly by the fourth 
and fifth petitioners, the order disposing 
of each appeal would be an order iii 
four records, and as there were two ap- 
peals it must be held that there were in 
all eight records. The petitioners were, 
however, permitted by the learned Judge 
to pay the court fee required for eight 
writ petitions, and the writ petition was de- 
cided after the said court fee had been 
paid. 

The .appellants preferred only one spe- 
cial appeal (no. 234 of 1966). During the 
hearing of the said appeal there was 
again a preli m i n ary objection on behalf 
of the respondents that a single appeal 
was not maintainable. The learned coun- 
sel for the appellants did not concede 
that a single appeal was not maintainable, 
but he asked for a fortnight’s time to 
enable him to file another special appeal 
by way of precaution. The time asked 
for was allowed. Another special appeal 
(no. 553 of 1966) was then filed by the 
appellants but this was done eight days 
after the expiry of the time allowed by 
the Court. Along with special appeal no. 
553 of 1966 the appellants filed an appli- 
cation for condoning, under Section 5 of 
the Limitation Act, the delay in filing it, 
stating that the appellants were tmder the 
bona fide belief that one appeal would be 
competent because the judgment of the 
learned single Judge was in one writ 
petition and there was only one judgmen*^ 
by which the petition was dismissed. TJ 
respondents were granted three we^ 
time to file a counter-affidavit buy 
counter-affidavit was filed. In the cy 
of arguments addressed to us on bely 
the respondents after the filin g of / 
appeal no. 553 of 1966 it was ly® 
tended that the appellants were 
tied to the benefit of section 
Limitation Act nor was it uy 
more than two appeads ougy 
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been filed against the judgment of thg 
learned single Judge. We have, hovrever, 
to decide the objection and to determine 
whether the appeals are competent and 
entertainable. 

4. The initial question in that con-> 
nection is whether there were, as the 
learned single Judge held, eight records 
in respect of which the applicants prayed 
for a writ of certiorari or there was only 
one record. To us it appears that both 
before the R. T. A. and before the State 
Transport Appellate Tribunal there 
was one single record, and the order 
passed by the Tribunal was in respect of 
one single record even though it disposed 
of two appeals in each of which the gran-« 
tees .of four separate permits were array-* 
ed as respondents. The claim of no ap- 
plicant for permit could be considered 
in isolation and without reference to the 
claims of the other applicants. 

By the very nature of its task the 
Regional Transport Authority was called 
upon to choose between the applicants by. 
judging the relative claims of all of them 
together and it was only upon a _ com- 
parative assessment of the suitability of 
aU the applicants that the permits could 
be granted. In these circumstances the 
record relating to the grant of permits 
was, in our opinion, only one record and 
it was not split up into as many as the 
number of applicants nor further split up 
into two records in respect of each gran- 
tee of a permit by the fact of two sepa- 
rate appeals having been filed by two 
unsuccessful applicants. We are also of 
the opinion that the appellants could have 
filed a joint writ petition and it was not 
necessary that each of them should have 
filed a separate petition. The State Trans-- 
port Appellate Tribunal did not at all 
consider the respective claims of the 
parties before it to the grant of permit 
and it only directed the Regional Trans- 
port Authority to fill the vacancies 
according to law by*' setting aside its order. 
The order of the State Transport Appel- 
late Tribunal was, therefore, not merely 
one which affected all the appellants 
equally but was also an indivisible order 
giving rise to a joint grievance to the ap- 
pellants and, therefore, to a joint interest 
in all the applicants to have the grievance 
redressed by, means of a \vrit quashing 
the order. 

5. The distinction between a right 
common to several persons and a joint 
right is of cardinal , importance in the 
determination of the question whether 
several persons may join together in filing 

single writ petition and this distinction 
s the basis of a Division Bench dsci- 
of this Court in Uma Shanker Rai 
"visional Supdt., Northern Rly., 
nv, AIR 1900 All 306. That case 
before the Division Bench .upon 


a reference made by a single Judge who 
expressed the opinion that a writ peti- 
tion could not be filed by several persons 
unless their right was joint and insepa- 
rable and that in case of a common right 
it is not open to the persons who are 
affected by a common order to file a joint 
writ petition. The Division Bench, while 
holding that in the case before it one 
single writ petition on behalf of all the 
petitioners was not maintainable, accept- 
ed the distinction drawn by the referring 
Judge. The Bench also quoted with ap- 
proval a passage from an unreported 
single Judge decision of this Court in 
which it was held that two or more per- 
sons cannot join in a single application 
for a writ of mandamus to enforce sepa- 
rate claims but it was at the same time 
observed that in cases of joint ownership 
it may be possible for two or more per- 
jsons to SlB a joint xvrit petition. 

Further, the Bench referred to a pas- 
sage from Ferris and Ferris in their Ex- 
traordinary Legal Remedies (1926 Edi- 
tion) where, in the chapter dealing with 
mandamus the learned authors have, on 
the basis of American decisions, said at 
page 275: "The rule is that persons hav- 
ing a common joint interest in the subject 
matter in controversy may be joined as 
relators while those having separate and 
distinct rights may not.” We have omitted 
the remaining portion of the observation 
quoted by the Bench because it deals with 
the consequences of misjoinder and not 
with the question as to when and in what 
circumstances a petition for mandamus 
suffers from the defect of misjoinder. 
Adverting, then, to the English Law the 
Bench observed that "under the English 
Law also it is not permissible for two or 
three applicants not having a joint right 
to join in a writ petition” and drew at- 
tention to Halsbury’s Laws of England 
(Hailsham’s Edition Volume IX) para- 
graph 1325 at page 783 where in relation 
to mandamus it has been stated: "Two or 
more persons cannot join in a single ap- 
plication for a writ of mandamus to en- 
force separate claims. There must be 
separate applications for separate writs, 
and this although the several appli- 
cants are successors in the office 
in respect of which the claims 
arise.” It is obvious that the above state- 
ment of the law relates to writs for the 
enforcement of separate claims, and the 
Division Bench held that one single ob- 
jection on behalf of the claimants before 
it was not maintainable as it found that 
their claims were separate and they had 
no joint right. 

G. Examining the position in the ins- 
tant case in the light of the authorities 
noted above, we find that although the 
permits granted to the appellants were 
separate the appellants, by means of their 
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writ petition, did not really seek to en- 
force their rights iinder the pemuts 
'granted to them, but to - get the order of 
ithe State Transport Appellate Tribunal 
;quashed. It is true that it was the right 
granted to the appellants under the per-- 
mits that gave them the locus. standi 
So file the . petition, but what made 
Shem aggrieved and thus furnished 
She occasion and gave them the 
right to ask: for a %vrit of certiorari 
was the order of the State Transport Ap- 
pellate TribunaL This latter right was not 
merely common to all the appellants but 
was a joint and inseparable right. Could 
She order of the State Transport Appellate 
^Wbunal have , remained intact and retain- 
ed its force against any of the appellants 
iE it had been set aside as against one of 
them as a result of a writ petition filed 
by him? Could the fact that the other ap- 
pellants had not challenged the order 
stand in the way of a writ petition filed by 
any. one of the appellants? The answers 
to these questions seem to be clearly in 
the negative and if that is so it should, in 
oxu“ opinion, follow that the appellants 
had, to quote the words _ of Ferris and 
Ferris, a common and joint interest in 
the subject matter in. controversy. 

We need not enter into the question 
whether the laile as to joinder stated in 
Extraordinary Legal Remedies by Ferris 
and Ferris and Halsbmry’s Laws of 
England is confined to writs for manda- 
mus or extends to writs for certiorari, 
because in the instant case the filing of a 
single joint writ petition by the appel- 
lants was well within the rule. We may, 
however, observe that it may not be en- 
tirely without significance that in the 
authorities mentioned above there is no 
reference to any analogous rule in rela- 
tion to certiorari. However, by reason 
of the fact that the record of the grant 
of permits was one integral tmit and the 
order of the State Transport Appellate 
Tribunal did not in any manner break its 
unity, we hold that a single joint writ 
petition for a writ of certiorari by all 
the appellants was in order. We further 
hold that the fact that the appellants, in 
compliance with the order of the learned 
single Judge paid the court fee payable 
for eight writ petitions did not have the 
eSect of converting that single writ peti- 
tion into multiple petitions. It is true 
that respondents Nos. 3 and 4 had filed 
two separate appeals before the State 
Transport Appellate Tribunal but that 
could not render the filing of two writ 
petitions necessary. A writ petition is not 
in the nature of an appeal, and having 
regard to the nature of the order passed 
by the State Transport Appellate Tribu- 
nri, it was open to the appellants to chal- 
lenge it by means of a single petition. 
The appellants of both the appeals before 
the State Transport Appellate Tribunal 


were impleaded as parties to the petition 
and thus there was nothing wrong in the 
frame of the petition and nothing to pre- 
vent the issue of a writ of certiorari in 
case the appellants were foimd entitled 
to it. 

7. From what we have held above it 
naturally follows that a single special 
appeal lies against the judgment of the 
leaihed single Judge. There was only one 
writ petition before the learned Judge 
and he delivered only, one judgment. 
One special appeal against that judgment 
is therefore quite competent. As we have 
noted above, upon an objection raised by 
the respondents, one more special appeal 
(no. 553 of 1966) was filed by the ap- 
pellants by way of precaution. This appeal 
was filed beyond time but the appellants 
claimed that they were entitled to the 
benefit of Section 5 of the Limitation Act. 
The respondents filed no counter-affidavit 
in reply to the affidavit filed by the ap- 
pellants in support of their claim and 
even in the course of arguments on their 
behalf subsequent to the filing of the 
other appeal it was not urged that the 
appellants are not entitled to the benefit 
of section 5 of the Limitation Act, and 
that special appeal no. 553 of 1966 is bar- 
red by limitation. Indeed, no objection 
as to any procedural defect in the appeals 
was, thereafter, raised on behalf of the 
respondents. In the circmnstances of the 
case we are of opinion that the delay in 
filing special appeal no. 553 of 1966 should 
be condoned, and we accordingly do so. 
There are thus two special apperis ag ains t 
the judgment of the learned single Judge, 
but, as we have held above, one single 
appeal was quite sufficient, and thus even 
if special appeal no. 553 of 1966 had not 
been filed or the appellants had not been 
entitled to condonation of delay in filing 
it the position would not have been 
different. 

8. There is another matter to be dis- 
posed of before taking up the merits of 
the appeals. On an application made by 
the appellants after the filing of spedri 
appeal no. 234 of 1966 this Court ordered 
that the proceedings before the Regional 
Transport Authority pursuant to the 
order of the State Transport Appellate 
Tribunal be stayed. The Regional Trans- 
port Authority did not properly appre- 
date the eSect of the stay order and on 
May 21, 1966 it proceeded to consider the 
pending applications for permits for the 
route in question and filled up three 
vacancies by granting three permits — one 
to appellant no. 1, one to appellant no. 2, 
and one to appellants nos. 4 and 5 jointly 
leaving the fourth vacancy to be filled 
up later. On October 10, 1966 appellants 
nos. 1 to 4 and 5 who . were grantees 
of the aforesaid three permits made an 
application for permission, to withdraw 
spedal appeal no. 234 of 1966 and the 
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application was allowed on October 11, 
1966. What the above mentioned appel- 
lants really intended was that they should 
be permitted to withdraw from the ap- 
peal and it was this prayer which cm be 
said to have been granted. It appears 
that, subsequently, upon a correct inter- 
pretation of the stay order passed by this 
Court, the Regional Transport Authority 
vacated the order granting the said three 
permits and by its coihmunication dated 
December 17, 1966 informed the grantees 
of its decision and directed them to depo- 
sit their permits. Thereupon appellants 
nos. 1 to 4 and 5 made ; an application to 
this Court on January 4, 1967 praying 
that the order dated October 11, 1966 per- 
mitting them to withdraw their appeal 
be recalled and they be permitted to pur- 
sue their appeal. On behalf of respondents 
nos. 3 and 4 a counter-affidavit was filed 
stating that the application was not bona 
fide, but at the hearing of the appeal 
before us no argument was addressed to 
us by the learned counsel for the res- 
pondents on this aspect of the case. 

We have, however, considered the mat- 
ter and we think that , the order permit- 
ting withdrawal of appeal by appellants 
nos. 1 to 4 and 5 should be vacated, "[me 
said four appellants were led into filing 
the application for withdrawal because 
of the permits granted to them on May 
21, 1966 and the order granting the per- 
mits having been subsequently, vacated as 
due to a misunderstanding of the order 
of this Court we regard it Just and pro- 
per that the order permitting withdrawal 
of the appeal by the abovem.entioned 
four appellants be also vacated and we 
accordingly do so. We may also note that 
even if special appeal no. 234 of 1966 is 
deemed to be withdrawn so far as appel- 
lants nos. 1 to 4 and 5 are concerned the 
other special appeal no. 553 of 1966, still 
remains on behalf of all the appellants, 
and further that appellant no. 3 of special 
appeal no. 234 of 1966 who did not with- 
draw from the appeal is at all events 
entitled to press it. 

9. We may now turn to the merits of. 
the appeal. The first question that arises 
for consideration is whether in view of 
the decision of their Lordships of the 
Supreme Court in Abdul Mateen’s case, 
AIR 1963 SC 64 the order of the Regional 
Transport Authority by which he grant- 
ed permits to the appellants was invalid 
and had to be set aside by the State 
Transport Appellate Tribunal. In that 
case (to reproduce the facts substantially 
in the words of the decision) the Regional 
Transport Authority while dealing with 
applications made to it on its advertise- 
ment for two vacancies on the route con- 
cerned made a certain choice and passed 
an order under section 48 of the Motor 
yehicles Act 1939 (as amended by Bihar 


Act XXVII of 1950). There were then ap- 
peals to the Appellate Authority which 
made modifications in the orders passed 
by the Regional Transport Authority} 
but both these authorities proceeded on 
the basis that there were only two per- 
mits to be issued, that being the number 
fixed under section 47(3), Then there was 
a revision under the Bihar Amendment 
Act by one of the aggrieved persons, the 
grant of the permit to whom had been 
set aside by the Appellate Authority. The 
revision was heard by the Minister for 
Transport and he. upheld the order of the 
Appellate Authority. But while doing so. 
he felt that the ends of justice would be 
met if an additional permit was granted 
to the person whose permit had been 
cancelled by the Appellate Authority and, 
therefore, allowed him service on the 
route. Thereupon a disappointed appli- 
cant for permit ffled a writ petition 
before the Patna High Court challenging 
the order of the Minister for Transport. 

The main contention of the petitioner 
was that the grant of an additional per- 
mit was wholly unjustified, particularly 
in face of ffie far superior claim 
of the petitioner as compared to 
that of the person to whom it 
was granted. The High Court accepted 
the contention that the State Govern- 
ment had no power when dealing with 
applications under section 64-A of ffie 
Motor Vehicles Act (as amended by 
Bihar Act XXVII of 1950) to increase 
the number of the permits from two 
which was the limit fixed by the Regi- 
onal Transport Authority to three, and 
its order granting the third permit was 
without jurisdiction. That part of the 
order by which a third permit was 
granted by the. State Government was 
accordingly set aside. There was then by, 
•special leave, an appeal to the Supreme 
Court by the grantee of the additional 
permit. Their Lordships of the Supreme 
Court said that, the main question for 
decision in the appeal was whether the 
State Government acting under S, 64-A 
of the Bihar Amendment Act had the 
power to increase the number of permits 
for which applications had been invited 
by the Regional Transport Authority and 
in deciding that question their .Lordships 
examined the whole scheme of the Act 
in the matter of granting stage carriage 
permits and observed: 

"It well be clear from this scheme of 
the Act that the main section for the 
grant of a stage carriage permit is sec- 
tion 48 and in passing an order granting 
or refusing to grant a stage carriage per- 
mit, the Regional Transport Authority 
has to act subject to the provisions of 
section 47. Section 57 is a procedural 
section and provides for the procedure in 
applying for and granting permits. The 
power of the Regional Transport Autho- 



•|QnQ OIXLV Ui-LXfV*^ ~ t .t_ 

• rta T-iATmits is to manner provided by soc&on 57 and the 
rity to grant stage final order for grant of stage ca^ge 
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C.H 1 — than the numb^ of 

vacancies which might have been adver- 
tised or there are more applicants than 
the number limited under section 47 (3). 
The scheme of the Act therefore is that 


d in section ^ ^?“^re tbe Mt fixed 

S?tlA°."Fs=SS^4,(3t>°S==^ 


by it under Section 47 (3) but the vaiia 
tion must be made prior to and re m ain 
dissociated from the grant of permits 
imder Section 48. The matters to be taken 
into accoimt in fixing the number of 
stage carriages for which permits are to 
be granted being quite distinct from 


matters specified in s -^y fhe matters to be considered in granting per- 

general omer ?f r so mits, the fixation of the number and the 

Regional Transport _ -Rut. the grant of permits have to be done separate- 

ly in separate stages. The stage relating 
to fixation of the number of permits 
precedes the stage relating to the grant 
of permits, and these two things cannot 
be mixed up and done together. Any 
variation of the number originally fixed 
must also be effected before the grant of, 
permits under Section 48 and if no such] 
variation has taken place it is not open to 
the Regional Transport Authority when 
considering the applications for grant of 
permits under section 48 to ignore the] 
number fixed by it, originally or by 
variation, under Section 47 (3) and to 
grant permits in excess of it. 


Regional iTanspoi.t the 

decides, one way or the 

modification of ti^t order 

ter for consideration .when the Re^o^ 

Transport Authority is de^g 

actual grant of permits under se^o^ ^8 

read with section 

what the Regional Authority 1?^ jJ! 

to choose between votoi^ 
may have made apphcations to it 
“eSon 46 read with S. 57 That m om 
opinion is not the stage ® 
ral order passed under section 47 (o) 
Sn be reconsidered, for the order under 
Son 48 is subject .to .the provi- 
sions of section 47 . wMch mdudes sec- 
tion 47 (3) under which a general order 
limiting the number of stege ^nag^ 
etc. inay have heen p^sed. Sectio n 5 7 
(2) shows that an application for peirmt 
may be made at any time not less, toan 
six weeks before the date on wtoch it 
is desired that the permit shall loke 
effect or it the Regional Transport Au- 
thority appoints dates for the receipt of 
such applications, on such dates. AH ap- 
plications, whether received one way or. 
the other, have to be dealt with in the 


10. Let us now see what actually 
happened in the instant case We have 
before us a certified copy of the resolu- 
tion of the Regional Transport Authority 
relating to the increase in the number of 
^ge carriages for which permits were 
to be granted (sic) was raised from four to 
six and to the actual grant of permits. 
The resolution clearly shows that the 
increase in the number preceded the con- 
sideration of the applications for permits 
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and it was only after the number had 
been increased to_ six that the Regional 
Transport Authority took up the ques- 
tion of the grant of permits. The resolu-. 
lion states: 

"Before considering the suitability of 
the applicants for the grant of permRs 
on this route vis-a-vis each other on the 
route the R. T. A. considered the question 
of relimitation of the strength as some of 
the members were of the opirdon that 
strength should be raised to six instead 
of four. After due consideration of the 
fact that the route went upto the border 
of Nepal Territory, from where quite a 
good many passengers come every day for 
Nanpara and Baharaich, the R. T. A. in- 
creased the strength to six The 

R. T. A. then took up consideration, of the 
applications.” 

11. It is true that the increase in the 
number of vacancies and the grant of 
permits were both done by the Regional 
Transport Authority at the same meeting 
and its decisions in regard to both these 
matters were incorporated in the same 
resolution. But the question as to whe- 
ther the munber of stage carriages for 
which permits were to be granted should 
be increased was kept apart from the 
question as to who should be _ granted 
permits, and the former question was 
determined not only prior to the second 
question but also in the light of only such 
matters as were relevant to it. The fact 
that both these questions were considered 
and decided at the same meeting and the 
decisions were incorporated in the same 
resolution did not, therefore, render the 
dedsion illegal. Supposing that the 
Regional Transport Authority had in a 
meeting held on a previous day or on the 
same day first decided to vary the number 
originally fixed under Section 47 (3) and 
had thereafter proceeded in another meet- 
ing to grant permits under Section 48, 
could the variation and the subsequent 
grant of permits be said to have been 
illegal? The answer should, in our opinion, 
clearly be in the negative. Were then, the 
variation and the ^ant of permits illegal 
merely by reason of the fact that they 
were both done at the same meeting? 

What appears to be the essence of the 
matter is that the two aforesaid acts 
should constitute two distinct and dis- 
sociated stages in the procedure relating 
to the grant of permits and the first stage 
should precede the second. If the second 
stage followed the first after some 
interval of time and only such considera- 
tions influenced the decision at the first 
stage as could legitimately be taken into 
account in Uje fixation or variation of 
Uie_ strength of ^ permits on the route it 
is in our opinion immaterial what the 
interval of time separating the two 
stages was. This we understand to be the 


principle laid dovra by their Lordships 
of the Supreme Court in Abdul Mateen’s 
case. 

12. We have been shown an uncerti- 
fied copy of the judgment D/- 27-10- 
1967 of the Supreme Court in Civil Ap- 
peal no. 95 of 1965 Jaya Ram Motor 
Service v. Sri Rajarathinam and counsel 
for both the parties have placed reliance 
on it. In that case the view expressed in 
Abdul Mateen’s case was followed and 
vdth reference to the facts of the case 
it was observed: 

"In the present case, the . Authority has 
already resolved to introduce a new bus 
route and invited applications for a per- 
mit under section 57 (2). It could no 
doubt have acted under section 47 (3) and 
modified its earlier' decision. Instead, 
what it did was that while considering 
the question as to who amongst the 34 ap- 
plicants should be granted that permit, 
i.e., at the stage not under section 47(3) 
but under section 48 (1), it decided to 
refuse all applications on the ground that 
there was no longer any need for any 
such permit. In other words, though the 
earlier order was still intact that Autho- 
rity rejected the applications on the 
ground that there was no need for any 
fresh permit. The order was clearly con- 
trary to the previous order passed luider 
section 47 (3) and therefore cannot be said 
to be in consonance vidth section 47 as 
required by section 48 (1). The order 
was not one under section 47 (3) but 
under section 48 (1) refusing thereby the 
applications including those of the ap- 
pellant and the respondent and was 
therefore subject to an appeal under sec- 
tion 64 (1) (a). The respondents as also 
the app^ant were therefore entitled to 
appeal against such an order.” 

13. These observations support us in 
our interpretations of the decision in 
Abdul Mateen’s case, AIR 1963 SC 64 
and make two things clear. Firstly, sec- 
tion 47 (3) not only provides for the 
fixation of the number of stage carriages 
for which permits may be granted but 
also empowers modification of the deci- 
sion regarding the number. Secondly, so 
long as the decision reached tmder sec- 
tion 47(3) with regard to the number 
remains intact and is not modified the 
decision under section 48 has to conform 
to it,_ the necessary _ implication being 
that if the number originally fixed under 
section 47 (3) has been modified the deci- 
sion under section 48 must again be in 
conformity with the modification. 

14. We may in this connection refer 
to the decision of a learned single Judge 
of this Court in AIR 1965 All 242 to which 
reference has been made . in the judg- 
ment under appeal before us in another 
connection. Dealing vrith what may be 
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therefore of the opinion that 
of Abdul Mateen, AIR 1963 SC 64, is 
clearly distinguishable.” , , 

15, For the reasons stated above it 
seems to us obvious that the order of 
the Regional Authority granting permits 
to the appellants was in no manner con- 
trary to what had been laid do^ in 
the Abdul Mateen’s case, AIR 19^3 SC 64 
1963 SC 64, to that effect. No doubt the in conceding thatm view of that case 

proceedings under, section 47 (3) are aii- ^goj-derof the Regional Transport Autho- 
ferent from those under section 4S reaa meeting on April 15, 

Kn tVio Aet and the law , 


1969 

done under section 47 (3) and when the 
learned Judge observed! 4 . 1 , a' t 

“There is no provision m the Act 
which prohibits proceedings under sec- 
tion 47 (3) being started after appli- 
cations have been invited undej ^ 48 

of the Act and there is nothmg m the 
judgment. .o( Abdul .Mateens aas® 


St seS 57 o£ the Act :md the law 
requires separateness i.e„ the separate 
identity of the two Proceedings to be 
maintained. Learned counsel Jor the r^ 
pendents has not been able to a y 

valid ground on the basis of whi^ it 
could be held that if during the contou- 
ance of the proceedings u^r section 48 
read with section 57 of the Act, tne 
R T. A. has before it materi^ to sug- 
gest an increase in the stren^h, it is 
lower^ss to do anything .imtil those Pro- 
ceedings are over, permits are granted 
and the matter in appeal decided and 
possibly a writ petition in t^ Court 
disposed of. It would result into great 
public inconvenience, unnecessaij duph 
cation and waste of labour and money 
if that was held to be the law. 

Emphasis was thus laid by 

and was to 

Sfthy^aTtha'leaS jSdge proceed- 
ed to say: 

"Having given what I consider to 
the ratio of Abdul Mateen’s case, AIR 
11963 SC 64, I. now Proceed to see wh 
ther that ratio can be ^PP^^d to tne 
facts before us. In the present case what 
had happened was that 
the R T A. continued from 16th to 34tn 
October 1962. There is controversy be- 
tween the parties as to on which date 
the strength on the route was _mcr^sed 
from 15 to 20, but one thing cert^ 
and there is no controversy on H^^^Po^^ 
that the strength was so ^creased before 
the applications had been disposed otand 
the permits granted. The 
fore that reqmres consideration is wne 
ther in view of these facts, the prese^ 
case is hit by the rules laid down by 
their Lordships in Abdul Mateen’s cas^ 
AIR 1963 SC 64. As I see it, even though 
the two proceedings that is one under 
section 47 (3) of the Act and the other 
under section 48 read with section 57 
of the Act, were held in the same _ meet- 
ings, almost simultaneously, notionaily 
they were two different proceedmgs ^d 
it is clear from the proceedmgs of the 
R. T. A. itself that the decision amyea 
at imder section 47 (3) of the Act m- 
creasing the strength of the route we^ 
taken earlier than the deasion with 
regard to the grant of permits. I 


am 


Xity iiau ^ - 

[1961 was invalid and should be set aside 
the counsel for the appellants (respon- 
dents before the State Transport Ap- 
pellate Tribunal) was clearly mistaken. 

It is not necessary for us to embark up- 
on a speculation as to what exactly the 
nature of that misapprehension was 
which led the counsel for the appellants 
to make the concession; but, if we rnay 
make a guess, it appears that he either 
thought that the Regional Transport Au- 
thority had no power to raise the stren- 
gth of permits or that the raising of 
the strength could not have been done 
at the same meeting at which the per- 
mits were subsequently granted. Neither 
of these, conclusions, we think, follow 
from Abdul Mateen’s case, AIR 1963 SC 
64, the first being contrary to what has 
been expressly laid down in the case, 
and the second being not supported by 
the observations made there and based 
upon an incorrect and upon a too narrow 
and formalistic construction of the word 
’stage’ used in the observations. 

16. The question then is as to whe- 
ther the appellants are bound by the 
concession made by their counsel before 
the State Transport Appellate Tribunal 
and it is not open to them to question 
the correctness of the order passed as a 
result of the concession. It cannot be 
denied that the concession related to the 
true meaning and effect of a declara- 
tion of law made by the Supreme Court 
audits impact on the order under appeal 
before the State Transport Appellate Tri- 
bunal. Obviously, therefore, it was an 
admission on a question of law, and it 
is well settled that an erroneous admis- 
sion on a question of law made by a. 
party or his agent is not binding and it 
does not preclude the party from m^ng 
an assertion contrary to the adrmssion] 
and from seeking the relief to which op 
a proper construction of the_ law he is 
entitled. We will draw attention to only 
a few authorities bearing on the point. 

17. In one of the connected suits 
decided by the Supreme Court in 
Banarsi Das v. Kanshi Ram, AIR 1963 
SC 1165 the question was as to when 
a partnership had been dissolved. In 
the plaint the plaintiff had alleged that 
the partnership being at will it stood 
dissolved on May 13, 1944 when a parti- 
cular suit was filed, Banarasi Das de- 
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Sendant had in his written statement 
admitted Ihe above facts, but in the ap- 
peal before the High Court it was con- 
tended by him that that portion of the 
decree of the court below which declared 
the partnership to have been dissolved on 
May 13, 1944 was incorrect and should 
be set aside. The High Court refused to 
permit him to urge that point in view 
of the admission made by him m his 
wTitten statement. Dealing with this as- 
pect of the case, the Supreme Court 
observed: 

"In the plaint in the present suit the 
plaintiff Kundan Lai alleged in para 10 
that the partnership being at will it 
stood dissolved on May 13, 1944, when 
Sheo Prasad filed suit no. 105 of 1944 
in the court of the Sub- Judge Lahore. 
No doubt, as pointed out by the High 
Court, Banarasi Das had admitted this 
fact in his written statement at not less 
than three places. The admission, how- 
ever, would bind him only in so far as 
facts are concerned but not in so far as 
it relates to a question of law,” 

18. In Kali Das Dhanjibhai v. State of 
Bombay AIR 1955 SC 62 the facts were 
that the appellant had given a particular 
description of his establishment in the 
application for registration and the ques- 
tion was whether that description was to 
be regarded as final in judging the true 
legal character of the, establishment. In 
regard to this question the Supreme 
Court observed as follows: 

"The learned High Court Judges were 
influenced by matters which we consi- 
der inconclusive. The appellant applied 
for registration under the Bombay Act 
and in the statement made under S. 7 he 
called his establishment a 'workshop’ and 
described the nature of his business as a 
’factory’. The learned Judges considered 
that this imported admission that his 
establishment was a 'shop’ because of the 
use of the word 'shop’ in ’workshop’. This 
might have raised an inference of fact 
against the appellant had nothing else 
been known but when the facts are ful- 
ly set out as above and admitted, the ap- 
pellant’s opinion about the legal effect of 
those facts is of no consequence in con- 
struing the section. No estoppel arises.” 

19. Punjabai Bhilasa v. Bhagvandas 
Kisandas. AIR 1929 Bom 89 was a case 
in which it had been conceded in the 
lower court that section 70 of the Con- 
tract Act had no application and \vith 
regard to that concession the Bombay 
High Court remarked that a pleader’s 
admission on a pure question of law is 
not binding on his client and amounts 
to no more than his view tliat the ques- 
tion is unarguable. 

20. Secy, of State v. Shibaprosad 
Jana, AIR 1919 Cal 972 dealt with a 
case where in a suit to obtain resettle- 


ment the right of the plaintiff to get 
a fresh lease had been conceded by the 
defendant’s pleader in the trial court. 
The Calcutta High Court, relying upon 
the two decisions of the Judicial Com- 
mittee, held that an erroneous admission 
by a counsel on a point of law is of no 
effect and does .not preclude the party 
from obtaining his legal rights. 

21. In Jagwant Singh v. Silan Singh, 
(1899) ILR 21 AJl 286, the facts were 
that in mutation proceedings the parties 
had made a joint application, stating 
that they owned and possessed the pro- 
perty left by the- deceased owner in 
certain shares and praying for mutation 
in accordance with the shares specified 
in the application, and the application 
had been granted. In a suit relating to 
the property the District Judge held that 
the plaintiff who was a party to the said 
application was bound by his admission 
and dismissed his claim which was con- 
trary to it. This view of the District 
Judge was not accepted by a learned 
Judge of this Court and he held: 

"In appeal here it is contended by the 
learned Vakil for the appellants, who has 
argued the case very ably that the plain- 
tiff’s admission in the mutation proceed- 
ings forms no bar to the assertion of his 
legal rights in the present^ suit. I am 
of opinion that this contention must be 
sustained. When, in the mutation pro- 
ceedings, the plaintiff stated that he and 
the two sets of defendants were, on 
Salig Singh’s death, the owners of his 
property in Banbhirpur in equal shares, 
he made, no doubt under a misapprehen- 
sion as to what were his legal rights, a 
mistaken statement of law. By law the 
plaintiff was the sole owner. Now, it 
has been held that an admission of a 
'thing’ so as to make the admission mat- 
ter of estoppel within the meaning of 
section 115 of the Evidence Act in the 
case Juttendro Mohan Tagore v. Ganen- 
dra Mohan Tagore, (1872) L. R. Sup, 
I. A, 47, their Lordships of the Privy 
Council observed at page 71 of the judg- 
ment: 'the plaintiff is not bound by an 
admis.sion on a point of law, nor pre- 
cluded from asserting the contrary in 
order to obtain the relief to which, upon 
a true construction of the law, he may 
appear to be entitled”. 

22. We would not multiply authori- 
ties any further. The position clearly is 
that the concession made by the learn- 
ed counsel for the appellants before the 
State Transport Appellate Tribunal was 
due to an erroneous opinion on a question 
of law and it cannot stand in the way 
of the appellants in getting the relief to 
which they may be found entitled. 

23. Reliance on behalf of the respon- 
dents was placed in this connection on 
AIR 1965 All 242 (Supra) and it was 
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urged that quite aprt from the c^ce^ 
Sion regarding ^ the effect Abgn 

th^R^^ Transpo^^ 

the appellants cannot, therefore n 

assail the correctness otJJ®.. Possible 
that effect. We do ^ind „"t pgibie 

L £ the 

S?^°lnTbM Xwa case A« 

Sn®S Sa^lort VtSllty 

nrt Send to the >>5?™®' “ '"*2*ther 

appeals were to be disposed o . ^ ^ 

& aeVlionT^TranTp or^ A^Sh^W 

would fill up the 7aaf“!?!v,l“iJ5nSlS 
law had for its sole basis the concession 

made by the counsel for the ^P^^tlai^ • 
In these circumstances it is not possiM 
S hold that there were two ^coun?i 
independent concessions by the coun^ 
Srthe appellauts, one bl tesard to thj 
invalidity of the order of the 
Transport Authorrty .m the liBht or me 
Supreme Cburt ^Mch the 

S^affte^e ‘m bfSposed oh and tW 

e?en if the fitst . ““tHnredudes JS 
the second concession itself p _jg_ gf 
appellants from challenging the order or 

the Tribunal. 


It was ulto,to‘Vrfsp?rfenteS 
learned counsel ^r the P ^ 

Ilio'nr&S Authorl^ sh^ 

SUof mM“r'1nvS$ty% the 
order and^he former concession w^s n^t 
a concession on a question ot 
was, therefore, binding^ 
lants. This suggestion is ^tiolly ^thou 
substance. There can be no d^bt tha^ 
the two concessions were intimately co 
nected as cause and effect and the order 
itself shows that in unrrastakable t®r^. 
Tvi ATTR All 242 it was certainly 

obse"ed St 'inasmuch as the operadve 
pSon of the order is based upon the 
consent of the parties and on an ato-s 

sion made before the Y 

counsel for the parties, it cannot and 
need not be quashed” but the nature and 
the circumstances of the consent and tne 
admission made in that case are not (dear 
from the judgment and there is nothing 
£ it to indicate that the consent 
and the admission were based upon 
any misapprehension of law. The case 
therefore, does not help _ the res- 
pondents. It would be useful in this con- 
nection to refer to the case of Kamta 
Misir V. Chait Narain Singh. AIR 1934 
All 531. The facts of the case were that 
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two suits for pre-emption were filed by 
persons of equal status, one of them by 
Kamta Prasad and his son Chandi Prasad 
and the other by Beni Madho. The coun- 
sel for Kamta Prasad and Chanch Prasad 
made a statement that as his clients 
formed a joint Hindu family they were 
entitled to one half of the property 
sought to be pre-empted. The trial Court 
and the first appellate court decreed both 
the suits for half a share each. Dealing 
with the effect of the statement made by 
the counsel Mukerji, J. observed; 

"On the merits, the question is whe- 
ther the two plaintiffs, father, and son, 
are to be treated as two claimants for 
pre-emption, or whether as one because 
the family is joint. As a question con- 
nected with this I have to find whether 
the statement of the pleader recorded 
at p. 42C of the record amounted mere- 
ly to an admission on a point of law 
which is not binding on the plaintiffs or 
whether it amounted to a request to the 
court that whatever might be the le^l 
title of the plaintiffs, they would be 
satisfied if a decree was made for one 
half of the property in favour of the 

two plaintiffs The language 

of the pleader indicates that ^ what _ he 
stated was an expression of his opinitm. 
It is nonetheless an expression of the 
pleader’s opinion, although the Munsif 
thought it relieved him from the neces- 
sity of deciding the point. I hold that 
the plaintiffs are not bound by the state- 
ment of their pleader.” 


24. Applying to the instant case the 
test which was applied by the learned 
Judge in the above case, it is not pos- 
sible to say that the counsel for the ap- 
pellants argued to the order of the Regi- 
onal Transport Authority being set aside 
irrespective of the validity or invalidi- 
ty of the order passed by the Regional 
Transport Authority, The position clear- 
ly is that the entire order of the Tribu- 
nal had for its foimdation an admission 
on a question of law which, we find, was 
erroneous, and it is accordingly open to 
the appellants to challenge its correct- 
ness. 

25. The answer fo the question whe- 
ther the State Transport Appellate Tri- 
bunal applied its mind to and came to 
anv conclusion of its own on the effect 
of Abdul Mateen’s case, AIR 1963 SC 64 
on the order of the Regional Transport 
Authority should clearly be in the nega- 
tive. The order of the Tribunal nowhere 
mentions that the Tribunal accepted the 
correctnesss of the argument that in view 
of the decision of the Supreme Court 
in Abdul Mateen’s case, AIR 1963 SC 
64 the order of the Regional Transport 
Authority was invalid and should be set 
aside and all that it .says is that the said 
argument was advanced by the learned 
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counsel for the appellants (respondents 
here) before the Tribunal and there was 
no objection from the opposite party. No 
doubt in the counter-affidavit filed in 
this Court by Syed Ziyarat Hussain, 
Reader of the State Transport Appellate 
Tribunal, who claims to have been pre- 
sent at the time of the hearing of the 
appeals, it has been stated in para 7 that 
the Tribunal was of opinion that the 
case was covered by the decision report- 
ed in AIR 1963 SC 64 which position 
was conceded by the counsel for the res- 
pondents. It is however, difficult to ac- 
cept the affidavit of the Reader in proof 
of the Tribimal’s opinion in face of the 
order itself; but even if this statement 
were to be accepted the position would 
not change. The order of the Tribunal 
would even in that case suffer from a 
serious infirmity. It would certainly be 
then free from the defect _ that the 
Tribimal did not apply its mind to and 
arrive at its own conclusion on a ques- 
tion of law, but it would be subject to 
the defect of being based upon an 
erroneous view of law taken by the 
Tribunal itself. 

26. We may also point out that, as 
noted above, grantees of two permits had 
not lifted their permits and the Regional 
Transport Authority had consequently 
cancelled their permits on September 19, 
1961. On May 15, 1963, therefore, when 
the Tribunal disposed of the appeals 
there were in existence four permits only 
and the number of permits did not, there- 
fore, exceed the number originally fix- 
ed under section 47 (3). 

27. After having carefully consider- 
ed the arguments of the learned coun- 
sel for the parties we find that the order 
of the State Transport AppeUate Tribu- 
nal was manifestly erroneous and it 
ought to have decided the appeals on 
merits. We further hold that the appel- 
lants are not precluded from challenging 
the correctness of the order passed by 
the TribunaL 

28. We accordingly allow both the 
appeals and set aside the judgment of 
the learned single Judge. The order of 
the State Transport AppeUate Tribxmal 
dated May 15, 1963 is quashed and the 
Tribunal is directed to hear and decide 
appeals Nos. 209 of 1961 and 332 of 1961 
on merits. In the circumstances of the 
case we make no order as to costs. 

BNP/D.V.C, Appeals aUowed. 
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, JAGDISH SAHAI; K. B. ASTHANA 
AND R. S. PATHAK, JJ, 

_ Maqbool Raza Ghaffar Hussain, Peti- 
tioner V. Joint Director of Consolidation, 
U. P. Lucknow and others, Opposite 
Parties. 

. Civil Misc, Writ No. 3106 of 1962, D/- 
11-9-1967, 

(A) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Ch. IX-A and Ss. 240-J and 240-D 
(as introduced by Act 20 of 1954) — 
Scope — Compensation statement sealed 
and signed under S. 240-J is not conclu- 
sive as regards status of a person as 
“Adhivasi” — Consolidation authorities 
competent to go into question. 

An analysis of provisions contained in 
Ch. IX-A' reveals that they have been 
made with a view to acquire the rights, 
title and interests of a land holder in 
plots belonging to him but held by Adhi- 
vasis and for payment of compensation 
to the land holder for the acquisition of 
his rights in 'the said land. The only 
purpose for which this Chapter was 
enacted was_ to provide for the acquisi- 
tion of the rights of a land-holder and for 
payment of compensation to him. It fs 
thus foreign to the scheme of Chapter 
IX-A to decide the question as to who 
is the Adhiwasi of the land sought to 
be acquired. There is in fact or in law 
no adjudication and Chapter IX-A being 
not one providing for any such adjudica- 
tion, the compensation statement can- 
not be treated to be a decision on 
the question as to who is the Adhivasi 
of that land. There can therefore, be 
no question of its creating either a 
bar of res judicata or one of con- 
clusiveness. Consequently the consolida- 
tion authorities are competent to go 
into the question as to who was Adhivasi 
and thereafter the Sirdar of the land in 
dispute and that the compensation state- 
ment sealed and signed imder section 
240;J does not either create a bar of res 
judicata or that of conclusiveness. 
ILR (1966) 2 All 539, Expl. and Disf. 

1966 All LJ 771, Dist.; 1967 All LJ 308, 
Approved. (Paras 9, 26, 30 & 32) 

(B) Tenancy Laws — U. P. Zamindari 

Abolition and Land Reforms Act (1 of 
1951), Section 240-G (as introduced by 
Act 20 of 1954) — Word "person interest- 
ed” means person interested in receiving 
compensation. (Para 14) 

Cases Referred: Chronological Paras 

(1967) 1967 AU LJ 308 = ILR 

(1967) I All 589, Jagdamba Prasad 

Misra V. Rafiuddin 3, 34 
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(1966) Misc. Writ No. 1193 of 1966 
D/- 3-5-1966 = ILR (1966) 2 All 
539, Smt. Ashghari Begum v. Deputy 
Director of Consolidation U, P. 2, 33 
(1966) 1966 AU LJ 771 = ILR (1967) 

1 All 55, Smt. Basari Wall v. 

. Board of Revenue U. P. 2, 33 

Bashir Ahmad, for Petitioner. 

, ORDER: This reference arises out of 
consolidation proceedings. The consolida- 
tion authorities held that the fifth respon- 
dent Hasan Raza was the Adhivasi of the 
land in dispute, being in possession of the 
same in the years 1356F and 1359F._ The 
main question' that arises for considera- 
tion in this case is whether it w:as open to 
the consolidation authorities to go into 
the question as to whether _ Hasan Raza 
was the Adhivasi or the Sirdar of the 
land in dispute once a compensation 
statement had been prepared - under sec- 
tion 240-D and had become final under 
section 240J of the U. P. Zamindari 
Abolition and Land Reforms Act (herein- 
after referred to as the Act), in which 
the petitioner, Maqbul Raza had been 
shown as , the "Adhivasi”. 

2. The submission of the petitioner is 
that in view of the provisions contained 
in Chapter IX-A of the Act once a com- 
pensation statement becomes final, the 
entry in it showing a particular person 
as "Adhivasi” is conclusive. The case 
was referred to a larger Bench because 
it was thought that there was a conflict 
of authority in this Court _ inasmuch 
as the view taken in Misc. Writ No. 1193 
of 1966 Smt. Ashghari Begum V. Deputy 
Director of Consolidation, D/- 3-5-1966 
(All) differed from the one expressed in 
Smt. Basari Wali v. Board of Revenue, 
1966 All LJ 771. 

3. Jagdamba Prasad Misra v. Rafi- 
uddin, 1967 AU LJ 308 to which one of 
us (Jagdish Sahai, J.) was a party is 
another decision of this Court relevant 
for our purposes. The view taken in this 
decision is that the entry of the name 
of a person in the compensation state- 
ment is not conclusive and his right to be 
treated as an Adhivasi or Sirdar of the 
land in respect of which compensation 
statement is prepared can be enquired 
into in a competent court in a subsequent 
or coUateral proceeding. 

4. The provisions of Chapter IX-A 
were introduced in the Act in - 1954 by 
Act 20 of 1954. The act as originally fram- 
ed did not contain any provision for the 
acquisition of the rights of a landlord 
over plots which were held by an Adhi- 
yari. It was confined only to the acqui- 
sition of proprietary rights of an inter- 
mediary or a land holder. 

5. Chapter IX-A is headed as “con- 
i^ment of Sirdari rights on Adhivasi”. 
The preamble of Act 20 of 1954 reads: 


"An Act to amend the U, P. Zamindari 
Abolition and Land Reforms Act and 
other laws relating to Land Tenure.” 

5A. Chapter IX-A contains in aU 14 
sections. Section 240-A with which Cha- 
pter IX-A opens provides for the acqui- 
sition of rights title and interest of a 
land holder in the land held by an Adhi- 
vasi. Section 240-B of the Act deals with 
the consequences that ensue on the 
acquisition of rights title and interests of 
a land holder under section 240-A of the 
Act. Section 240-C provides for payment 
of compensation to the landlord for the 
acquisition of Ms rights, title and inter- 
ests in the land occupied by an AdM- 
vasi. Sec. 240-D requires the prepara- 
tion of a compensation statement and 
reads: 

"240-D. Compensation Statement — ■ 

For purposes of assessment and payment 
of compensation for acquisition of rights, 
title and interest of the landholder in 
the land referred to in section 240-A the 
Compensation Officer shaU prepare a 
compensation statement showing — ^ 

(a) the name or names of the land- 
holder; 

_ (b) Where the land referred to in sec- 
tion 240-A was on the date immediately 
preceding the date of vesting, 

(i) recorded as sir, khudkasht or fixed 
rate tenancy of the landholder, or 

(ii) included in the holding of a per- 
son belonging to any of the classes men- 
tioned in clause (d) of section 18, or 

(iii) included in the holding of a per- 
son belonging to any of the classes men- 
tioned in section 19, the rent computed 
at hereditary rates applicable on the said 
date; 

_ (c) where the land referred to in sec- 
tion 240-A was land other than land 
mentioned in clause (b), the rent payable 
for such land by the tenant thereof on 
the said date and 

(d) such other particulars as may be 
prescribed”. 

Section 240-E deals with the manner in 
wMch the compensation shall be paid to 
the landholder. Section 240-F requires 
the publication of the compensation state- 
ment prepared under section 240-D and 
reads: 

"240-F. Preliminary publication of 
statement. The compensation statement 
prepared under section 240-D shall be 
published in the manner prescribed and 
a copy thereof shall also be ,sent to the 
landholder concerned.” Section 240-G 
provides for filing of objections and 
reads: 

"240-G. Filing of objections — 

Any person interested or the State Gov- 
ernment may in the manner prescribed 
file before the compensation Officer an 
objection upon such statement within the 
period of one month from the date of its 
publication.” 


28 All. Maqbool Raza v. Jf. Director of Consolidation (FB) A.LR. 


5B. Section 240-H deals with the 
manner in which the objections would 
be disposed of and reads: 

"240-H. Disposal of objections — ' 

(1) Except as provided in sub-sec- , 
tion (2), the Compensation Officer shall 
after hearing the parties, if necessary, on 
the objections filed under section 240-G 
dispose of the objections in the manner 
prescribed, 

(2) Where the objection filed under 
sub-section (1) — 

(a) is that the land is not land referr- 
ed to in sub-seCtion (1) of section 240-A, 
the Compensation Officer shall frame an 
issue to that effect and refer it for dis- 
posal to the court, which would have 
jurisdiction to decide a suit under sec- 
tion 229-B read with Section 234-A in 
respect of the land and thereupon all 
the provisions relating to the hearing 
and disposal of such suits shaU apply to 
the reference as if it were suit; 

(b) involves a question of title and 
such question has not already been deter- 
mined by a competent court, the Com- 
pensation Officer shall, except in cases 
in which section 240-H applies refer the 
question for determination to the Court 
of competent jurisdiction. 

Explanation : — Whether a person is or 
is not an adhivasi shall not be deemed 
to raise a question of title within the 
meaning of this clause. (3) The District 
Judge shall determine the question 
referred to him under clause (b) of sub- 
section (2) in the manner prescribed and 
his decision thereon shall be final.” 

6. Section 240-HH provides that if a 
question in respect of title to a land 
arises the matter shall be referred to an 
arbitrator. Section 240-1 provides an 
appeal to the Collector and reads:— 

"240-1. Appeal to the Collector, 
Notwithstanding anything contained in 
any law, any person aggrieved by the 
order of the Compensation OERcer decid- 
ing the objection in so far as it relates to 
the amount of compensation under section 
240-H, rnay appeal to the Collector, who 
shall decide the appeal in the manner pre- 
scribed and the decision of the Collector 
shall be final." 

7. Section 240-J provides that the 
statement prepared under Section 240-D 
shall be published and reads; — 

"240-J. Final publication of the state- 
ment ; — 

(1) 'Where no objection has been filed 
in regard to the compensation statement 
published in pursuance of section 240-F, 
or where such objections are filed and 
have been finally disposed of, the state- 
ment shall where necessary be amend- 
ed, altered or modified. The Com- 
pensation Officer shall sign the state- 
ment and affix his seal thereto. 


(2) The statement so signed and sealed 
shall become final. 

(3) A copy of the final statement shall 
be supplied free of charge to the land- 
holder concerned.” 

8. Section 240-K deals with the cases 
in which compensation will iDe paid and 
section 240-L states that the provisions of 
Chapter IX-A will not be applicable to 
evacuee properties. Section 240-M confers 
on the State Government the power to 
make rules for the purposes of the Act. 

9. An analysis of these provisions re- 
veals that they have been . made with a 
view to acquire the rights, title and in- 
terests of a land holder in plots belong- 
ing to him but held by Adhivasis and for 
payment of compensation to the. land 
holder for the acquisition of his rights in 
the said land. 

10. Chapter II of the Act only deals 
with the acquisition of proprietary rights 
of an intermediary or a land holder, 

11. Inasmuch as the. Legislature decid- 
ed also to acquire the rights of a land 
holder in plots occupied by Adhivasis 
provisions were made for that purpose 
and Chapter IX-A was introduced in the 
Act. 

12. The marginal note to section 240-D 
IS "for purposes of assessment and pay- 
ment of compensation for acquisition of 
the rights, title and interest of the land 
holder”. The text of that section also 
shows that the only purpose for which 
it is enacted was to provide a method by 
which rights of a landholder over a plot 
or plots held by an Adhivasi could be 
acquired and compensation paid, 

13. Section 240-F requires a copy to be 
sent to the land holder. There is no such 
reqmrement with regard to a person who 
is recorded as an Adhivasi or one who 
claims to be such. If the purpose of Chap- 
ter IX-A was also to adjudicate upon dis- 
putes as to which particular person is the 
"Adhivasi” or the "Sirdar" of a parti- 
cular plot, section 240-F would have re- 
quired a copy of the statement being 
sent also to the person whose name is 
recorded as an "Adhivasi” or a "Sirdar”. 
It would also have provided for publica- 
tion of a general notice so that persons 
laymg a claim could come and file objec- 
tions. The omission to have such provi- 
sions clearly indicates that the provisions 
of Chapter IX-A were confined only to 
the question of acquisition of land held by 
Adhivasis and payment of compensation 
to the landlord, and the determination of 
the question as to which particular person 
IS the I'Adhivasi” or "Sirdar” of the land 
is foreign to the scheme of that Chapter. 

14. It has been contended by Mr. 
Bashir Ahmad that the expression 'per- 
son interested’ occurring in Section 240-G 
is of the widest amplitude and, therefore, 
it would also include persons who claim 
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to be Adhivasis. In our judgment, the 
subSsS^ is not well .founded for Iwo 
reasons. Firstly, there , is 
nrovisions falling under Chapter IX A 
even to suggest that an adjudmation m 
rUpect of the matter as to who is the 
»AdMvasi” of the land is made or be 
made by the Compensation . Officer. 
Secondly the expression 'person mtere^- 
hasVen usS ot^r p^s ot tJ^e 
Act also so as to mean 
the intermediary. Chapters II and lli. aeai 
Sh fte"”a=,uJtipn of jropnotoy "8“ 

holders. Section 47 occurs m f 
o-nri vipa1<; with the payment of compensa 
Sn tftaSSetor^ept uses the words 


All. 29 


Zy person ffit^eTested; Those words have 
bT/n used in the sense of any .person in- 
terested in receiving compensation. In o^ 
judgment, in the same sense 
iVinvp been used in section 240-G. The co 
text in which these words have beeii 
being the acquisition of a 

and Vytnent :<>! the S 

there is fulh justification .™e view 

S1eSwngTo™Sa£ori?'S w| set- 

lis used. ' . 

,15. In the Present nase clearly the con- 

lEKfeSoS 

a !-'’''Sf“"ofbetog”fhi °AdMvlSf ofthl 

Snd ?o^ht°to Pe^acduh^. The 

for enacting section 240-G is th^^it^som^ 

?MnS^o 'L th?Tandholder and wants 
to file an objection, he may do so. 

16. It is clear that only two kinds of 

objections are contemplated by section 

940-11 of the Act, that is, (1) that tne 

land is not the one to °S 

(1) of section 240-A is applicable, that ,3 
to^ say, the land is not one winch is m 
the occupation of an Adhivasi and ® 
that the person whose name is recorded m 
the compensation statement is not the 
landholder and the objectors are the land- 
holders and entitled to receive compen- 
sation. A third type of objection is not 
contemplated. 

17. It is clear from clause {bj of sec- 
tion 240-H(ll that if a question of title 
is raised and such, question has not been 
decided by a competent court, the Com- 
pensation Officer shall refer that matter 
to a competent court for decision. It is 
elementary that the right of an Adhiy^i 
is not a right to title. It is only a right 
to occupy. Apart from it, the explana- 
tion is categorical that whether or not a 
particular person is an Adhivasi does not 


amount to a question of title and cannot 
be referred to a competent court for 
decision. ^ \ • 

18. No doubt sub-section (2) of Section 
240-H provides that in case the objection 
is to the effect that the land in respect of 
which the rights of landholder are sought 
to be acquired is not one held by an 
Adhivasi the Compensation Officer shall 
frame an issue and refer it for decision 
to a court of competent jurisffiction 'ffi 
decide it as a suit under section 229-B 
read with section 234-A of the Act. These 
provisions read: — 

"229-B. Suit by an asami for declara- 
tion of rights. 

(1) Any person claiming. to be an asami 
whether exclusively or jointly wi-fe any 
other person may sue the landholder. 

(a) for a declaration that he is an asami 

of the holding, or . , , 

(b) for a declaration of his share there- 

^ (2) In any suit imder sub-section (1) 
any other person claiming to hold as asa- 
mi imder the landholder shall be implead- 
ed as defendant. 

(3) The provisions of sub-sections (1) 
and (2) shall mutatis mutandis apply to a 
suit by a person claiming to be bhuiiu- 
dhar or sirdar, as the case may be with 
the amendment that for the word "land- 
holder” the words "the State Govern- 
ment and Gaon Sabha” are substituted 
therein.” 

"234-A. Application of sections 212-B, 
212-C and 229-B to 229-D in the case of an 
Adhivasi — The provisions of sections 
212-B, 212-C and 229-B to 229-D shall 
apply to an adhivasi as if he were an 
asami.” 

19. The use of the words "Compensa- 
tion Officer shall frame an issue to that 
effect” clearly mean that the issue would 
be whether or not the land is one which 
is in the occupation of an Adhivasi. The 
use of the words "to that effect” rule out 
the possibility that the issue can be wide 
enough in its amplitude so as to include 
in its ambit the question as to which 
particular person is the Adhivasi of that 
land. From this it clearly follows that the 
court to which the matter is. referred 
would not be competent to decide as to 
which particular person is Adhivasi of 
that particular land and all that it can 
decide is, as to whether or not the land 
is one which is occupied by an Adhivasi 
whoever he may be. 

20. It is clear from section 240-1 of the 
Act that the appeal that can be filed 
can be in respect of the quantum of com- 
pensation only. It clearly follows from the 
words "deciding the objection in so far 
as it relates to the amount of compensa- 
tion under section 240-H.” The language 
of section 240-1 cannot permit any other 
inteiTiretation than that the appeal is 
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confined to the quantum of compensation 
only. Clearly no appeal can be filed by a 
person claiming to be an Adhivasi on the 
ground that he and not the one whose 
name is recorded in the compensation 
statement is the Adhivasi of the land. 

21. From what we have said above, 
the foUovnng conclusions clearly follow; 

22. The law does not require a copy 
of the statement being sent to a person 
who is recorded as an Adhivasi or to one" 
claiming to be as such, nor does it require 
publication of the statement prepared 
under section 240-D. 

23. That no issue is to be framed on 
the question as to who is the Adhivasi of 
the' land in dispute. 

24. That no right of appeal has been 
given to a person who claims to be an 
ACfnivasi oi ftie land in respect oi winch 
acquisition proceedings are going on. 

25. It is, therefore, clear that by enact- 
ing Chapter IX-A it was never the inten- 
tion of the Legislature to provide for a 
machinery to decide the question as to 
who is the Adhivasi of a particular plot 
of land. 

2G. Mr. Bashir Ahmad has strongly 
contended that the words "was held or 
deemed to be held an Adhivasi” occurring 
in section 240-A of the Act are indicative 
of the intention of the Legislature that 
an enquiry is to be made as to who is 
the person who is the Adhivasi of the 
land in dispute. We have reproduced the 
preamble the heading of Chapter IX-A as 
also the statutory provisions contained in 
that Chapter. The only purpose for which 
this chapter was enacted was to provide 
for the acquisition of the rights of a land- 
holder and for paiunent of compensation 
to him. 

27. We would also like to point out 
ftat even before Chapter IX-A was intro- 
duced in the Act, it had in it provisions 
for deciding disputes between various 
persons claiming to be Adhivasis. (See 
Section 229-B and Section 234-A of the 
Act). Suits under Ss. 229-B and 234-A 
of the Act lie before an Assistant Col- 
lector. Inasmuch as the Act had in it pro- 
visions (secs, 229-B and 234-A) for the 
adjudication of disputes between persons 
claiming to be Adhivasis or Sirdars, it 
could not have provided for parallel pro- 
visions (Chapter IX-A) for the same pur- 
pose. We are. therefore, unable to agree 
with Mr. Bashir Ahmad that the words 
"was held or deemed to be held an Adhi- 
vasi” sugge.st that in proceedings under 
Chapter IX-A. the Compensation Officer 
holds an enquiry and decides as to who 
is the person entitled to be the Adhivasi 
of that plot of land. 

28. It may be pointed out that in 
Chapter IX-A the Officer who is to prepare 
the compensation statement has been 


described as the "Compensation Officer” 
and not as an "Assistant Collector” or 
"Court.” A Compensation Officer is not a 
court. He has no judicial functions to per- 
form. The revenue courts mentioned in 
the U. P., Land Revenue Act are the 
Board af Revenue, the Commissioner,- the 
Collector, the' Assistant Collector 1st Class 
and the Assistant Collector second class, 
A Compensation Officer has not been 
described as a Court in any Act or 
Manual. Compensation Officers are crea- 
tures of the Act and the functions assi^- 
ed to them are to prepare compensation 
statements and pay the compensation. 
Compensation Officers, no doubt, are ap- 
pointed from amongst the Assistant Col- 
lectors 1st Class. But that does not mean 
that the two- terms are synonymous. It is 
significant to note that a Compensation 

even to decide whether or not the land 
is one held by an Adhivasi. He has to 
refer that matter to . an Assistant Col- 
lector. If the Compensation Officer was a 
court the law would not have required 
him to make a reference to . an Assistant 
Collector 1st Class empowered to decide 
a case under section 229-B read with sec- 
tion 234-A of . the Act. That being the 
position, we are rmable to see how the 
circunrstance that the name of a parti- 
cular person is recorded in compensation 
statement as an "Adhivasi” can be treated 
to a judicial adjudication that he in fact 
and law is the "Adhivasi” to the exclu- 
sion of others. 

29. Before a dispute can be deemed to 
have been adjudicated upon there must 
be a forum competent to decide it. An 
issue must be framed and a judgment 
must be pronounced. We have already 
shown above that the Compensation Offi- 
cer is not a court. He does not perform 
any judicial functions. We have also 
shown above that he cannot frame an 
issue on the question as to who is the 
Adhivasi of the land sought to be acquir- 
ed. He cannot even decide the issue that 
he is required to frame, as to whether or 
not the land is held by an Adhivasi. 
Lastly, there is no provision requiring 
him to record a judgment or a decision. 

30. In that view of the matter we are 
of the opinion that it is foreign to the 
scheme of Chapter IX-A to decide the 
question as to who is the Adhivasi of the 
land sought to be acquired. 

31. All that the sub-sec. (2) of Section 
240-J of the Act provides is that the 
statement so signed and sealed shall be- 
come final. It is final only in respect oi 
the liability of the land to be acquired, 
the amount of compensation payable in 
respect of it and the person to whom it 
is payable. This conclusion is fortified by 
the following words used in section 
240-J:— 
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"Where no objection has been filed in 

regard to the compensation statement . . . 
or where such objections are filed and 

have been finally disposed The 

compensation officer shall sign the state- 
ment and affix his seal thereto. (2) The 
statement so signed and sealed shall 
become final.” 

The words used are 'no objection has 
been filed in regard to the compensation 
statement’. (Underlined (here in ' ’) 

by us.) TMs would show that com- 
pensation statement is confined only 
to that part of the document which 
deals with matters relating to com- 
pensation and in respect of which 
objections can be filed. That part of the 
document in respect of which no objec- 
tions can be filed does not become final. 

32. There being in fact or in law no 
adjudication and Chapter IX-A not pro- 
viding for any such adjudication, the 
compensation statement cannot be treat- 
ed to be a decision on the question as to 
who is the Adhivasi of that land. There 
can, therefore, be no question of its crea- 
ting either a bar of res judicata or one 
of conclusiveness. 

33. Mr, Bashir Ahmad has placed re- 
liance upon the decision of Dwivedi and 
Khare JJ. in Civil Misc. Writ No. 1193 of 
1966, D/- 3-5-19,66 (All). If that case is 
treated to be an authority for the pro- 
position that the effect of section 240-J is 
that the right of the person who is 
recorded there as an Adhivasi in the 
compensation statement cannot be chal- 
lenged in, a competent court of law in a 
separate or collateral proceeding, we 
would respectfully disagree with our 
learned brothers. We, however, do not 
think that the learned Judges have gone 
to that length. 1966 All LJ 771 (supra) is, 
in our opinion, not a direct authority on 
the question referred to us. 

34. We find ourselves in agreement 
with the view taken by this Court in 1967 
All LJ 308 (supra). 

35. It is true that sometimes, though 
very rarely, the legislature creates rights 
only on the basis of mere entry. As foli 
example^ a person, who is recorded as oc- 
cupant in the Khasra or Khatauni of 
1356F, becomes an Adhivasi, but for crea- 
tion of such a right there must be an ex- 
press provision to that effect, as section 
20 of the Act is. It is elementary that a 
person can be divested of his vested rights 
only by a legislative enactment. 

36. For the reasons mentioned above 
we are of the opinion that the consolida- 
tion authorities were competent to go into 
the question as to who was Adhivasi and 
thereafter the Sirdar of the land in dis- 
pute and that the compensation statement 
sealed and signed under section 240-J did 
not either create a bar of res judicata 05 
that of conclusiveness. 
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37. Mr. Bashir Ahmad has submitted 
that the whole case has been referred to 
this Bench and that one of the questions 
that requires determination by us is whe- 
ther the decision of the consolidation 
authorities does not’ suffer from a mis- 
take apparent on the face of the record. 
The only mistake of law that Mr. Bashir, 
Ahmad has suggested is that the conso- 
lidation authorities did not go into the 
effect of the entries made in the remarks 
column of the Khasra. In our judgment 
the entries have been fully considered by 
the consolidation authorities and no mis- 
take of law much less one apparent on the 
face of the record has been committed by 
them. 

38, The result is that we dismiss this 
petition with costs, 

GGM/D.V.C. Petition dismissed. 
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Vidya Datta . Dyundi and another, 
Plaintiff s-Appellants v. Jagmandar Das 
and others, Defendants-Respondents. 

Second Appeal No. 4175 of 1961, D/- 
21-11-1967, from decree of Civil and S, J., 
Tehri and Garhwal, D/- 10-7-1961. 

Limitation Act (1908), Art. 148, S. 28 — 
Mortgage in erstwhile Tehri Garhwal 
® years — Stipulation 
that for first four years mortgagors not to 
redeem — Time runs from expiry of four 
years and .suit for redemption could be 
filed within 11 years from this date under 
Art. 117 of Tehri Garhwal Limitation Act 
— - Right to file suit barred before merger 
of State in State of Uttar Pradesh — 
Right not revived by application of 
Indian Limitation Act — Principles of 
section 28 held applied, even when the 
Tehri Garhwal Act did not contain simi- 
lar provision — Principle that mortgage 
will remain always a mortgage held had 
no application — T. P. Act (1882), S, 60. 

Tehri Garhwal had its own Limitation 
Act before the merger. In Tehri Garhwal 
(before the merger) a suit for redemption 
could be filed under Art. 117 of this 
State Limitation Act within 11 years of 
the accrual of the right of redemption. 

(Para 8 ) 

The mortgage of a shop in Tehri Garh- 
wal State was executed on the 29th of 
August, 1931 payable in 8 years and there 
was a definite stipulation in the document 
that for the first four years the mort- 
gagors could not redeem the mortgage. 
Thereafter they were permitted to re- 
deem the property on payment of the 
mortgage amount due. 

Held, that the mortgagors could redeem 
the property any time after the 29th of 
August, 1935 with the result that the 

IL/IL/E87/68 ^ ”” 
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lime began lo run from this date. A suit 
for redemption could be filed within 11 
years of this date up to the 29th of 
August 1946. The suit was instituted on 
the 2nd of September 1961 much beyond 
the period of limitation and was clearly 
barred by time. (Para 8) 

The intention of the parties in the pre- 
sent case was that although the right to 
foreclose would arise after the expiry of 
eight years, right to redeem, could be 
exercised after the expiry of four years. 
The intention of the parties was clear 
that after the expiry of the first 4 years 
the mortgagors were given a right to 
redeem and right of redemption accrued 
to the mortgagors on the expiry of four 
years. AIR 1932 PC 207 & AIR 1952 All 
479 & AIR 1960 Pat 51 & AIR 1928 All 
131, Distinguished. (1880) ILR 5 Bom 22 & 
AIR 1937 All 32, Rel. on. (Para 8) 

Before the erstwhile Tehri Garhwal 
State was merged in the State of Uttar 
Pradesh the right to file a suit had come 
to an end. A right which had come to an, 
end when the Indian Limitation Act was 
made applicable to this area could not be 
revived unless there was express provi- 
sion in the merger order. In the absence 
of any express enactment about retrospec- 
tivity, the Indian Limitation Act could 
not be applied retrospectively to the facts 
of this case. (Para 10) 

It was true that there was no provision 
like section 28 of the Indian Limitation 
Act in the Tehri Garhwal State’s Limita- 
tion Act but where section 28 of the 
Limitation Act is not made applicable, the 
principle thereof can be applied. Conse- 
quently the right of the mortgagor had 
got extinguished after the expiry of the 
period of limitation. (1899) ILR 21 All 
204 (FB) & AIR 1935 Lah 787 & (1912) 
16 Cal 351, Rel. on. (Para 11) 

' It is not correct to say that in order to 
apply _ section 28 of the Limitation Act 
or principles thereof, adverse possession 
or independent possession of the defen- 
dants was a necessary condition. AIR 1921 
Bom 368 (2) & AIR 1926 Oudh 313 & 
AIR 1929 Oudh 402, Distinguished. 

(Para 12) 

Since the right of the mortgagor to 
redeem had come to an end, the princi- 
ple that a mortgage will always remain 
a mortgage irrespective of the fact as to 
the length of his possession, did not annly. 
AIR 1958 SC 770 & AIR 1963 SC 70, Dis- 
tinguished. (Para 13) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 70 (V 50) = 

(1963) 3 SCR 229, Padraa Vithoba 
v. Mohd. Multani 13 

(1960) AIR I960 Pat 51 (V 47) = 1959 
BLJR 616, Harbans Narain Singh 
v. Ramdhari Mahton 8 

(1958) AIR 1958 SC 770 (V 45) = 1959 
SCR 509, Ganga Dhag v, Shankar 
Lai 13 


(1952) AIR' 1952 All 479 (V 39) =1950 
All LJ 666, Swayambar Singh v. 
Ghasitey Ram 8 

(1950) AIR 1950 All 88 (V 37)=ILR 
(1951) 1 All 117, Suraj BaH v. 

. Rang Rahadur 6 

(1937) AIR 1937 All 32 (V 24) = 

1936 All LJ 1358, Bageshari 
Tawari v. Nandoo Singh 9 

(1935) AIR 1935 Lah 787 (V 22) = 

ILR (1937) Lah 517, Kartar Singh 
V. Kharkha 11 

(1932) AIR 1932 PC 207 (V 19) =59 
Ind App., 376, Lasa Din v, Mst. 

Gulab Kimwar 8 

(1929) AIR 1929 Oudh 402 (V 16) = 

6 Oudh WR 652, Mubinulnissa v. 

Ali Hussain 12 

(1928) AIR 1928 All 131 (V 15) = 25 
AH LJ 1051, Shiam Lai v. Jagdamba 
IPjTQS&d 8 9 

(1926) AIR 1926 Oudh 313 fV 13) =29 ’ 
Oudh Cas 131, Sukhdeo v. Mt. 

Ram Dulari 12 

(1921) AIR 1921 Bom 368(2) (V 8)=' 

ILR 45 Bom 1020, Swamirao v. 
Bhimabhai 12 

(1912) 16 Cal WN 351=14 Cal LJ 
292, Nanda Kumar Dobey v. 

Aiodhya Sahu 11 

(1899) ILR 21 AU 204=1899 All 
WN 36 (FB), Dalip Rai v. DeoW 
Rai 11 

(1880) ILR 5 Bom 22, Vadju v. 

Vadju 8 

G. C. Ghildayal, for AppeUants; S. D. 

Agarwal, for Respondents. 

JUDGMENT This appeal arises out 
of a suit brought by the plaintiffs for the 
redemption of a mortgage with possession 
in respect of a shop situate in erstwhile 
Tehri Garhwal State. The suit was filed 
on the 2nd of September, 1951. The plain- 
tiffs’ case was that they had mortgaged 
a shop in favour of Kabool Chand and 

Fateh Chand for a consideration of Rs, 
1,600/- on the 29th of August, 1931, and 
had put the mortgagees in possession over 
the same. It was alleged that the mort- 
gage was for a period of eight years and 
it was stipulated in the mortgage deed 
that the mortgagors would not redeem 
in the first four years and that after the 
expiry of four years they would be en- 
titled to redeem the mortgage at any 
time, ^e plaintiffs^ sued for redemption 
but without depositing the amount due 
and alleged that they would pay the 
money found due on accounting. 

2, This suit was contested by the 
defendants mainly on the ground that it 
was time barred. It was also asserted that 
the mortgagees had purchased the right 
of redemption on payment of Rs. 400 
more and that the mortgagees had spent 
about_ Rs. _ 3,000 over the repairs of the 
shop in dispute and it was asserted that 
the suit was liable to be dismissed. 
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3. Before the two courts below the 
only question which was mooted was one 
of limitation. Both the Courts have held 
that the suit was barred by limitation 
having been filed more than 11 years 
after the date of the accrual of the cause 
of action. 

4. The plaintiffs have come up in ap- 
peal to this Court and the learned counsel 
for the appellants has raised two points 
for the consideration of this Court. 

5. It. was firstly contended that the 
right to redeem accrued on the expiry of 
eight years and not four years, as held 
by the courts below, and before the ex- 
piry of the period of limitation, the State 
of Tehri Garhwal was merged in the 
State of Uttar Pradesh and the Indian 
Limitation Act apphed . .with the result 
that the plaintiffs could redeem the pro- 
perty within 60 years from the date of 
the accrual of the right of redemption. 

6. Secondly it was contended relying 
on a decision of this court in the case of 
Surai Bali v. Rang Bahadur, AIR 1950 
All 88 that even if the first contention 
was not accepted, the relationship of 
mortgagors and mortgagees subsisted be- 
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tween the parties at the date of merger, 
that is 1st of January, 1950 when the 
Uttar Pradesh Merged States Act 1950 
came into force. It was contended that in 
the Tehri Garhwal State’s Lirnitation Act 
there was no provision like section 28 of 
the Indian Limitation Act with the result 
that although the remedy of the plaintiffs 
might have been barred but their right 
was not extinguished and they were enti- 
tled to recover possession pn payment of 
the mortgage money. 

7. I have heard the learned counsel 
for the parties in support of their respec- 
tive contentions on the two points raised 
by the learned counsel for the appellants 
and after having heard them I am of opi- 
nion that the decision of the two courts 
below has to be .upheld. 

8. This case comes from the area 
which was in the erstwhile Tehri Garh- 
wal State. Tehri Garhwal had its own 
Limitation Act before the merger. In 
Tehri Garhwal before the merger a suit 
for redemption could be filed within 11 
years of the accrual of the right of re- 
demption. The relevant Article was Arti- 
cle 117 of the Tehri Garhwal State’s 
Limitation Act. It read as follows; — 
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The above shows that a suitor could 
institute a suit for redemption within 11 
years of the accrual of the right of re- 
demption. In the present case, the mort- 
gage in dispute was executed on the 29th 
of August, 1931 payable in 8 years and 
there was a definite stipulation in the 
dociunent that for the first four years the 
mortgagors could not redeem the mort- 
gage. 'Thereafter they were permitted to 
redeem the property on payment of the 
mortgage amount due. The terms of the 
mortgage clearly show that the right to 
redeem accrued to the mortgagors just 
after the expiry of four years i. e., the 
mortgagors could redeem the property 
any time after the 29th of August, 1935 
with the result that the time began to run 
from this date. A suit for redemption 
could be filed within 11 years of this date 
upto the 29th of August 1946. The pre- 
sent suit was instituted on the 2nd of 
September, 1951 much beyond the period 
of limitation and was clearly barred ' by 
time as_ held by the two courts below. The 
contention of the learned counsel for the- 
appellants that the right given to the 
mortgagors to redeem after four years 
was only for the benefit of the mort^asors 
and the right to redeem accrued only after 
1969 AU./3 I G— 11 


the expiry of eight years does not appeal 
to me. Learned counsel for the .appellants 
has supported his submission by relying 
on the cases of Lasa Din v. Mst Giilab 
Kunwar, AIR 1932 PC 207, Swayamber 
Singh V. Ghasite Ram, AIR 1952 All 479 
Harbans Narain Singh v. Ramdhaii 
Mahton, AIR 1960 Pat 51 and Shiam 
Lai v. Jagdamba Prasad, 25 All LJ 
1051= (AIR 1928 All 131). I have 
looked into the cases cited by the 
learned counsel but I find that the prin- 
ciple of law laid down in those cases can- 
not be applied to the facts of the present 
case. AIR 1932 PC 207 (Supra) and AIR 
1952 All 479 (supra) are the cases of in- 
stalment bonds wherein the debtor was 
allowed to pay within a certain period by 
instalments but there was a clause that in 
default of certain instalments the credi- 
tor was entitled to realise the entire 
amount. It was held that the right given 
to the mortgagee was for the benefit of 
the mortgagee and this benefit could.be 
waived by him. These cases have inter- 
preted Articles 75 and 132 of the limi- 
tation Act and are distinguishable. AIR 
1960 Pat 51 (Supra) deals with Article 148 
of the Limitation Act and it held that 
.60 years’ imle of limitation starts from 
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the date when the right to redeem accru- 
ed. I do not think that this case is at all 
helpful to the appellants. In 25 All LJ 
1051 (supra) which is equivalent to AIR 
1928 All 131, it was held as follows;— 

"In the absence of any agreement, ex- 
pressed or implied to the contrary, the 
right to redeem and the right to foreclose 
must be regarded as co-extensive. 

The mere use of the words "AiJdar 
Miyad” in the mortgage-deed is not 
enough to evidence a contract to the 
effect that the mortgagor is given a right 
to redeem before the expiry of the stipu- 
lated period for which the mortgage is 
effected.” 

In this case it was also held that the 
mortgage being for a period of 15 years 
any suit instituted before the expiry of 
the period was premature. It is well set- 
tied that in the absence of any agreement 
express or implied to the contrary, the 
right to redeem and the right to fore- 
close must be regarded as co-extensive 
vide Vadju v. Vadju, (1880) ILR 5 Rom 
22. We have to see as to whether there is 
any express or implied agreement to the 
contrary in the present case or not. The 
term of the dociunent has already been 
given above and it shows that there was 
an agreement to ^e contrary. The inten- 
tion of the parties in the present case was 
that although the right to foreclose would 
arise after the expiry of eight years, 
right to redeem could be exercised after 
the expiry of four years. To me it ap- 
pears that the intention of the parties 
was clear that after the expiry of the first 
4 years the mortgagors were given a 
right to redeem and right of redemption 
accimed to the mortgagors on the expiry 
of four years. 

9. In the case of Bageshari Tewari y. 
Nandoo Singh, ' AIR 1937 All 32 tfes 
Court had occasion to consider a mort- 
gage deed wherein the mortgagor mort- 
gaged land to mortgagee on 5th October, 
18B9 with a stipulation in the mortgage 
deed that mortgagor might redeem the 
mortgage in the month of Jeth of any 
year within the period of ten years; and 
if mortgagor failed to redeem wdthin ten 
years mortgagee would become the o-vvner 
of the property. Mortgagor instituted a 
suit for redemption more than 60 years 
after the first Jeth succeeding 5th October 
1869, the date of mortgage. It was held 
that the suit was barred under Art. 148 
of the Limitation Act, This case clearly 
supports the view that 1 have taken in 
this case and this has considered the Divi- 
sion Bench case of 25 All LJ 1051 = (AIR 
1928 All 131) (supra). For the reasons 
given above and the reasons given in this 
authority I am of opinion that the suit 
instituted in the present case was barred 
by limitation. 

10. In view of this finding it is dear 
that before the erstwhile Tehri Garhwal 


State was merged in the State of Uttai 
Pradesh the right to file a suit had cops 
to an end. A right which had come lo 
an end wheii the Indian Limitation Ad 
was made applicable to this area coiuo 
not be revived unless there was expres; 
provision in the merger order. In absenci 
of any express enactment about retros 
pectivity the Indian Limitation Act couli 
not be applied retrospectively to the fact 
of this case, 

_ 11. Now coming to the second conten 
tion of the learned counsel for the ap 
pellaiits, it is true that there is no provi' 
don like section 28 of the Limitation Ac 
in the Tehri Garhwal State’s Limitatioi 
Act but it has been variously held that 
where section 28 of the Limitation Aci 
is not made applicable, the principle 
thereof can he applied, vide Dalip Rai v. 
DeoM Rai, (1899) ILR 21 AU 204 (FB), 
Kartar Singh v. Kharkha, AIR 1935 Lab 
787 and Nanda Kumar Dev v. Ajodhya 
Sahu, (1912) 16 Cal WN 351 at page 354 
(D. B.). In view of these authorities it has 
to be held that although there was no 
provision like section 28 of the Indian 
limitation Act in the Tehri Garhwal 
State’s Lunitation Act, the principle under- 
lying the section was applicable and the 
fisht ^ of the plaintiff-appellant got ex- 
tinguished after the expiry of the period 
of limitation. 

12. . Learned counsel for the appellants 
submitted that in order to apply S. 28 
of the Limitation Act or principles there- 
of, adverse possession or independent 
possession of the defendants was a neces- 
saiy condition and he supported his sub- 
mission by citing Swamirao v. Bhima- 
bhai, AIR 1921 Bom 368 (2), Sukhdeo v. 
Mt. Ram Dulari, AIR 1926 Oudh 313 and 
Mubinulnissa v. Ali Hussain, AIR 1929 
Oudh 402. In my opinion, these cases do 
not help the learned counsel. These cases 
have dealt with the situation where an 
owner of the property is said to have 
not lost his right of property because he 
happened not to be in possession of it for 
12 years. It was said that his right under 
section 28 of the Limitation Act could 
only be extinguished if the possession of 
the possessor was adverse. 'The facts of 
the cases relied on by the learned coun- 
sel for the appellants are distinguishable. 
To the facts of those cases adverse pos- 
session was a necessary condition. But 
the same cannot be said in every case. 
If the contention of the learned counsel 
is accepted, then there cannot be extinc- 
tion of right to redeem even after the 
expiry of 60 years. This cannot be ac- 
cepted to be the correct position in law. 

13. Next it was argued that a mort- 
gagee will always remain a mortgagee 
irrespective of the fact as to the len^b 
of his possession and he cannot prescribe 
higher title by adverse possession than 
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^^if^'ln view of what has been said 
abote, none of the two contentions raised 
by the learned & 

Accordingly,, this .f^eal fails and 

hereby ^smissed with costs. 

^ Appeal dismissed. 
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Patif Plaintiff-Appellant v. 
ShtSStallS. and othars, Detendanta-Ras- 

'’°£md Appeal No. oUlf^Sli 

6-11-1965, aBains dec>:ee oJ Addl. Civn 

fcpW^WaMVaUdatW A^uU, 

The Mussalman Wakf Validating A.*^ 
1913 provides a statutory criterion for 
iud°ing the validity of wakfs of the 
MtSre mentioned therein, and since it h^ 
been given a retrospective effect ^ f 
Mussalman Wakf VaUdating 
nf 1930 the validity of all such waKis 
whether created before or after its com- 
SSment haa.to be JudBed now by that 
statutory criterion, subiect of course t 
the saving provision contamed in section 
5 of the Act and the proviso to sectmn 2 
ot Act XXXII of 1930. 

(B) Mussalman Wakf Validati^ Ac 
/1 01 31 Ss 1 3. 4 — Change brought 
Shout ’by Act ’in Muhammadan law as to 
wakf indicated. 

ThP pt;qence of the change brought 
about bv the Mussalman Wakf Validating 
Act of "1913 is that the requisite condi- 
tion for the validity of a "Wlkf-alal-aulad 
is that its ultimate benefit should he 
reserved for the poor or for any otn 
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religious, pious, or charitable object of 
a permanent nature, and not that its 
benefit should be substantially for any 
such object. The benefaction may be so 
negligible or so remote in point of tmie 
that the purpose of the wakf may not ap- 
pear to be substantially , devoting the in- 
come of the dedicated property to any of 
the aforesaid objects; but that would not 
impair the validity of the wakf, if any 
such object is to be the ultimate recipient, 
of the benefaction. The reservation of 
ultimate benefit for any such object im- 
parts to a disposition of Pf oP^^ty the 
character of a wakf under the Act and 
exercises a validating influence upon the 
disposition, in spite of the remoteness of 
the benefit or its problematical nature. 

{ir 3.rs y* 

(C) Mussalman Wakf Validating Act 
(1M3). Ss. 3 and 4 — Wakf for the main- 
tenance of wakif and his family.-;- Ulti- 
mate benefit reserved for religious or 
charitable purpose (upkeep of Madarsa) 

Intermediate beneficiary outside class 

of persons contemplated by S. 3(a) — 
WaW is not thereby rendered invalid at 
its inception — Only effect is to cut out 
invalid disposition — Benefit of wakf is 
accelerated and goes to ultimate chari- 
table purpose — Doctrine of cy pres — 
Scope and applicability. 

Under a wakf-deed executed in 1932 
the wakif himself was to remain in posses- 
sion of the wakf property as the first 
mutawalli during his lifetime md to uti- 
lise its income for his own needs and the 
maintenance of his family and thereafter 
his wife was to remain in. possession as 
mutawalli and likewise utilise the income 
of the property. After her death the 
mutawalliship was to devolve on certmn 
persons who did not belong to the family 
of wakif and thereafter it was to devolve 
on their descendants generation after 
generation. But in case their line became 
extinct the entire income was to be 
spent for the upkeep of a Madarsa. 

Held that though the provision with 
regard to descendants of persons who did 
not belong to wakif s family was invahd, 
under S. 3(a) of the Act it did not render 
the entire wakf invalid from its inception 
and after the death of the wife the bene- 
fit of wakf went to the ultimate bene- 
ficiary designated in the deed of wala 
viz the Madarsa. 1959 All LJ 486 & AIR 
1962 AU 364, Foil. Case law ref. 

(Para 14) 

It is not correct to say that when some 
of the dispositions made in a wakf are 
found to be invalid the court can uphold 
and give effect to the remaining disposi- 
tions only by invoking the doctrme of 
cy pres. The efficacy of a settlement oi 
property cannot be destroyed in entirety 
on account of the existence therein of 
some provisions which are not sanctioned 
by law, and the valid provisions thereof 
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can take effect when they are clearly 
severable from and independent of the 
invalid provisions and particularly when 
they do not come into play simultaneously 
with the invalid provisions according to 
the terms of the deed. In the Mussal- 
man Wakf Validating Act too there is 
nothing to suggest that if an intermedi- 
ate beneficiary under a wakf governed 
by the Act falls outside the class of per- 
sons for whose maintenance and support 
provision may be made under the wakf. 
the entire wakf will fail and even the 
ultimate object -of the bounty of the 
wakif will be deprived of the benefit in- 
tended to be conferred upon it. But even 
if it is assumed that it is only by apply- 
ing the doctrine of cy pres that, upon the 
failure of intervening dispositions, the 
court can allow the benefit of the wakf 
to be appropriated by the ultimate bene- 
ficiary, there can be no doubt about the 
application of the doctrine. . (Para 11) 
The doctrine of cy pres is a doctrine 
of Equity and its course has not been 
confined to any rigidly fixed groove but 
has covered diverse situations. There have 
been variations in the application of the 
doctrine and courts have employed it 
liberally for preventing the failure of 
charities. A general charitable intent as 
an essential condition for the application 
of the doctrine has, therefore, to be con- 
strued in a broad sense having regard to 
the context in which the question of its 
application arises. Under the Mussalman 
Wakf Validating Act the ultimate intent 
controls the entire disposition and itself 
imparts to it the character of a valid 
wakf. The ultimate charitable intent in a 
wakf governed by the Act should conse- 
quently be regarded as fulfilling the re- 
quisite condition for attracting the cy pres 
doctrine. (Para 12) 

Cases Referred: Chronological Paras 

(19G2) AIR 1962 All 364 (V 49) = 

1962 All LJ 272, Abdul Qavi Khan 
V. God Almighty 13 

(1959) 1959 All LJ 486, Munir Uddin 
Ahmad v. Sunni Central Board 
of Waqfs U. P. Lucknow 13 

(1957) AIR 1957 All 94 (V 44)=’ 

ILR (1954) 2 All 556, Mohammad 
Sabir Ali v. Tahir Ali 13 

(1948) AIR 1948 PC 168 (V 35)=’ 

1948 All LJ 422, Beli Ram and 
Brothers v. Mohammad Afzal 7, 8 
(1947) AIR 1947 Lah 117 (\^34) = ILR 
(1946) Lah 300, Mohamad Afzal V, 

Din Mohammad 8 

(19321 AIR 1932 Oudh 71 (V 19)=^ 

ILR 7 Luck 300, Ramzan v. Mst, 
Rahmani 13 

(1895) ILR 22 Cal 619 = 22 Ind App 
76 (PC), Abdul Fata Mahomad 
Ishaq V. Basamaya Dhur 7 

(1893) ILR 20 Cal 116 (FB), Biliani 
Mia v. Shuk Lai Poddar 7, 8 
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28 (PC), Mahomed Ahsanulla 
Chowdhary v. Amarchand Kundu 7 
(1881-82) JLR 6 Bom 42, Fatma BM 
v. Advocate General of Bombay 13 
S. J. Hyder, for Appellant. 
JUDGMENT : — The main question in- 
volved in this appeal relates to the vali- 
dity of a deed of wakf executed by one 
Sheikh Karamat on 8-2-1932. The mater- 
ial provisions of the deed are as follows. 
Sheikh Karamat himself would remain in 
possession of the wakf property in the 
capacity of a Mutwalli during his life- 
time and utilize its income for his own 
needs ana for those of his wife and other 
jrelations. Thereafter, his wife Fahima Bibi 
would remain in possession of the pro- 
perty as a Mutwalli for her life and spend 
its income on herself and on the poor, 
without being accountable to anybody. 
Upon the death of Fahima Bibi the Mut- 
walliship would devolve upon Shamsul 
Haq, Abdul Rauf and Abdul Maruf, the 
respondents in this appeal, who would 
spend a sum of Rs. 4 per month out of 
the income of the wakf property over a 
Madarsa named in the deed and would 
appropriate the rest of the income to their 
own use. After the death of the respon- 
dents their descendants, generation after 
generation would be the Mutwallis of the 
wakf and managers of the wakf property 
subject to the terms of the wakf deed. On 
the extinction of the line of the respon- 
dents the entire income of the wakf pro- 
perty would be devoted to the upkeep of 
the Madarsa by a pious and a competent 
person selected by the Muslim residents 
of the villages mentioned in the deed, and 
if at any time the Madarsa designated in 
the deed ceases to exist the income 
would be spent over some other Madarsa. 

2, In 1933 Sheikh Karamat instituted 
a suit for cancellation of the deed of walcf 
against the respondents but the suit was 
withdra\vn by him with permission to file 
a fresh suit. Then, in 1934 he executed 
a deed of revocation annulling the wakf 
deed of 1932, and contemporaneously with 
it be appears to have executed another 
deed of wakf providing that after his 
death and the death of his wife Fahima 
Bibi, the Mutwalliship would go to 
Sheikh Mansab, the brother of Fahima 
Bibi. Again, in 1938 Sheikh Karamat ex- 
ecuted a third deed of wakf annulling the 
second deed as well and providing that 
after him pnd his wife Fahima Bibi the 
Mutwalliship of the wakf would go to the 
appellant, who is the grandson of his bro- 
ther Sheikh Amanat. and would then con- 
tinue devolving upon the appellant’s des- 
cendants generation after generation. 
Under this deed of 1938 a sum of Rs. 10 
per annum out of the income of, the wakf 
property is to be spent by, all the Mut- 
W'allis towards the upkeep of the Madar-sa 
mentioned therein and on the extinction 
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of the line of the appellant the entire m- 
come of the wakf . property has to be 
devoted to charity. 

3 it appears that on the basis of the 
wakf deed of 1932 mutation in the reve- 
nue records in respect of "the zamindari 

property comprised in the deed was eBec 


5, The courts below have found that 
the wakf deed of 1932 was not secured (by 
fraud and they have held it to be, genuine 
and vaUd and to be a deed which was 
fully acted upon. On the question whe- 
ther the respondents can be said to have 
belonged to the family of Sheikh 
Karamat the trial court has recorded a 


of 1932 were invalid, they did not mva- 
lidate the deed in entirety and only 
resulted in bringing into operation, im- 
mediately after, the death of Fahima Bibi, 
those provisions which were to take effect 
after the death of the respondents and the 
extinction, of their line. It has accordingly 
been held by them that the wakf deeds of 
1934 and 1938 were, altogether void and 
ineffective, and the plaintiff has no in- 
terest in the wakf property. The plea that 
the present suit was not maintainable 
because of the, failure to pay the costs of 
the suit withdrawn by Sheikh Karamat 
has also found , favour with both the 


oronerty comprised m tne aeea Karamat tne trial court nas reuuiucu a 

tPd in the name of Sheikh Karamat and finding against the respondents. This find- 
nfter his death in 1940 in the name of fi^gs not appear to have been chah 

Fahima Bibi as Mutwalli of the propert:^ lenged before the lower appeUate court 
TInon the death of Fahima Bibi, which ^nd the judgment of the lower appellate 
took place in 1946, a dispute regarding the .proceeds on the basis that the res- 

Mntwalh'=hip arose between the appellant pondents did not belong to the famtiy of 
S^he ^respondents. Mutation m the §heikh Karamat. Both the Courts below 
revenue records was .ordered to be made have, however, held that although the 
i-n fn-umir of the respondents, and the suit dispositions in favour of the respondents 
whi?h has given rise to' this .appeal was descendants in the wakf deed 

then instituted by the appellantffor a per- 
manent' injunction 4 ss®e?si?n 

dents from interfering 3ter- 

of the wakf property and for other alter 

native and (incidental reliefs. 

4 Tlie appellant, who claims u^er the 
wakf Aeed Sf 1938, alleged that the exe- 
cution of the earher wakf deeds of 193Z 
S 1934 by Sheikh Karamat was brought 
about by liieans of fraud and those deeds 
did ,not represent the real 
‘^Vipikh Karamat. It was contended by mm 
that Sheikh Mansab and the 

did not belong to -^e could in — —■> — . .. . 

Karamat and as such _ and courts below. As to the plea of limita' 

law be created .for their J^fJi^tena finding, 

support. The result, according lower appeUate court has held 

tention, was that the deed of 193«,was xne Article 91 of the 

nnlv valid and operative deed ot waxi 
it was the appellant who was the 
iSal ind the real Mutwalli of the wakf 
uTODertv The respondents deni^ that, the 

5 leed o1 1M2 had been ob mned tar 
fraud and asserted ^ 
sented the intention of Si^ikh Karamat 
and had also been given effect to. 

They further asserted that they were 
relations of Sheikh Karamat. that the 
wakf deed of 1932 was perfectly legal and 
valid, and that they were in possession as 
Mutwalhs under it since after the dfatn 
of Fahima Bibi. In the alternative, their 
case was that if the respondents were not 
held to be Mutwallis under the law, the 
wakf created by the deed of 1932 be 
deemed to have been appropriated att^ 
the death of .Fahima Bibi, to the chari^ 
mentioned in the deed as the ultimate 
beneficiai'y and the, appellant could even 
then have no interest whatsoever in the 
wakf property. It was further pleaded by 
the respondents that as the suit filed by 
Sheikh Karamat, for canceUation of the 
wakf deed of 1932 had been allowed to 
be withdrawn with permission to file a 
fresh suit subject to the condition of pr^ 
vious payment of the costs of that suit 
and the costs had not been paid, the pre- 
sent suit was not maintainable. The Plsa 
of limitation under Article 91 of the 
Limitation Act was also taken. 


that the suit is barred by Article 91 of the 
Limitation Act. 

6. The findings of fact recorded by the 
courts below have not been challenged 
before me as, indeed, they could not be. 
It has also not been, disputed that if the 
wakf deed of 1932 was valid and took 
effect as such, the deeds of 1934 and 1938 
were void and ineffective, and the appel- 
lant has in that case no interest in the 
property in suit. Mr. S. J. Hyder, learned 
counsel for the appellant, has only as- 
sailed the validity of the wakf deed of 
1932 and urged that the provisions in, the 
aforesaid deed in favour Of the respon- 
dents and their descendants were repug- 
nant to the creation of a lawful wakf and 
since those provisions were integral , and, 
from the point of view of duration as also 
of the quantum of benefit, the most sub- 
stantial part of the purpose for which 
Sheikh Karam-at purported to create a 
wakf under that deed, they vitiated the 
wakf at its source and the deed was .in- 
valid from its inception. The question for 
decision, therefore, is whether the wakf 
created by the deed of 1932 was invalid ab 
initio on account of the provisions in 
favour of the respondents and their des- 
cendants or whether a valid wakf carne 
into existence in spite of the said provi- 
sions and it took effect as if there were 
no ■ intermediate beneficiaries at , aU be- 



A.I.B. 


38 All. Abdul Rauf v. Shamshulhaq (G, Prasad J.) 


tween Fahima Bibi and the charity 
designated in the deed as the ultimate 
beneficiary. 

7. Having regard to the nature of the 
wakf created by means of the deed of 
1932, it is unquestionable that its valid- 
ity has to be determined with reference 
to the Mussalman Wakf Validating Act of 
1913. But, for a proper appreciation of the 
effect of the said Act on the provisions of 
the wakf deed in question it is necessary 
to bear in mind its historical background. 
In Mahomed Ahsan Ulla Chowdhry v. 
Amarchand Kundu, (1890) ILR 17. 

498 (PC) where the Privy Council had 
before it a wakf-alal-aulad with an ulti- 
mate gift over to charity after the extinc- 
tion of the line of the settlor, the test 
applied by the Privy .Council to the vali- 
dity of the wakf was whether the wakf 
property had in substance .been given to 
charitable uses, and it was held that the 
wakf in question was not . a dedication 
but only a veil to cover arrangements for 
the aggrandisement of the family and to 
make the property inalienable. 

The Privy Council observed however, 
that it was not called upon by the facts 
of that case to decide whether a gift of 
property to charitable use which is only 
to take effect after the failure of all the 
grantor’s descendants is ,an illusory gift. 
In Bikani Mia v. Shuk Lai Poddar, (1893) 
ILR 20 Cal 116 (FB), following the Privy 
Council decision in (1890) ILR 17 Cal 
498 (PC), it was held by a Full Bench of 
the Calcutta High Court, with Ameer Ali, 
J. dissenting, that substantial dedication 
to religious and charitable purposes waa 
necessary for the validity of a wakf. The 
view expressed by Ameer Ali, J. in his 
dissentient .iudgmont was that there was 
a consensus of opinion among the Maho- 
medan law^’ers of every school and sect 
that wakfs for children, kindred. or neigh- 
bours in perpetuity are valid, and to hold 
that a v'akf, the benefaction of which ts 
bestowed wholly or in part on the wakif’s 
family and descendants, is invalid, would 
have the effect of abrogating an import- 
ant branch of the Mahomedan Law. Re- 
ferring to the Pri\’y Council decision in 
Mahomed Ahsan Ulla Chowdhary’s case, 
(1890) -L.R 17 Cal 498 (PC). Ameer Ali, J. 
observed that their Lordships had clearly 
abstained from laying down any general 
rule ami there was nothing .in their re- 
marks to (ustify an inference that their 
Lordships intended to repeal the Maho- 
medan Law’ 

Then came the Privy Council decision 
in Abdul Fata Mahomed Ishaq v. Rasa- 
mnya Dhur, (189.o) ILR 22 Cal 619 where 
not only the tc.st of substantial dedica- 
tion to ch.aritable uses laid down in (1890) 
ILR 17 Cal 498 (PC) was reaffirm- 
ed but it was laid down that a 
wakf to charity may be illusory 


whether from its small amount or its 
uncertainty and remoteness. The opinion 
ol Ameer Ali, J. in his dissentient judg- 
ment in Bikani Mia’s case, (1893) ILK 
20 Cal 116 (FB) which was in, accordance 
with the view expressed by him in his 
Tagore. Law Lectures on Mahomedan Law 
was not accepted by the Privy Council 
as in consonance with Mahomedan Law 
as known and administered in India, and 
a wakfnama which settled a property in 
perpetuity on the family of the. settlors 
with an ultimate gift for the benefit of 
the poor to take effect upon the failure 
of the descendants of the family was held 
as not establishing . a wakf according to 
Mahomedan Law. Tliis decision caused 
great dissatisfaction among the Musliins 
of India, and the Miussalman Wakf Vali- 
dating Act of 1913 was in consequence 
enacted with the object, in the language 
of the preamble to the Act, of removing 
doubts which had arisen regarding the 
validity of wakfs created by persons pro- 
fessing the Mussalman faith in favour of 
themselves, their families, children and 
descendants and ultimately for the bene- 
fit of the poor or for other religious, 
pious, or charitable purposes. 

This was the historical background of 
the Mussalman Wakf Validating Act of 
1913 arid it. was summed up by the Privy 
Council in Beli Ram and Brothers v. 
Chaudri Mohammad Afzal, AIR 1948 PC 
168 in the following words: 

"Before the passing of the Mussalman 
Wakf Validating Act (VT of 1913) it had 
been established by decisions of this Board 
that a wakf was invalid if the gift to 
charity contained therein was illusory, 
whether because of the smallness of the 
proportion of the property allotted to 
charity, or because the gift to charity 
was postponed for such a length of time 
as to make the prospect of charity ever 
taking problematical. The law on this 
point was altered by the said Act . . 

8. Mr. S. J. Hyder has contended that 
the Mussalman Wakf Validating Act of 
1913 did not have the effect of giving 
legislative recognition to the pure Muslim 
Law as it was expounded by Ameer Ali, 
J. in his dissentient judgment in Bikani 
Mia’s case, (1893) ILR 20 Cal 116 (FB) 
or in his Tagore Law Lectures, and he 
has relied on an observation of Ram Lai, 
J. to that effect in Mohammad Afzal v. 
Din Mohammad, AIR 1947 Lah 117. The 
contention appears, to be well founded, 
but I think it is not of much practical 
importance, and at any rate it does not 
help Mr. S, J. Hyder in his attack on the 
validity of the wakf deed in question. 
The Mussalman Wakf Validating Act pro- 
vides a statutory criterion for judging the 
validity of wakfs of the nature mentioned 
therein, and since it has been given a 
retrospective effect by the Mussalman 
Wakf Validating Act XXXII of 1930, thc| 
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validity of all such wakfs whether creat- 
ed before or after its commencement has 
to be judged now by that statutory crite- 
rion, subject of course to the saving pro-: 
vision contained in section 5 of the Act 
and the proviso to section 2 of Act XXXII 
of 1930. The real question, therefore, is 
not whether the Mussalman Wakf Vali- 
dating Act of 1913 has brought the law in- 
to accord with what the pure Muslim Law, 
according to the exposition of Ameer Ali, 
J. in Bikani Mia’s case, (1893) ILR 20 
Cal 116 (FBI or in his Tagore Law Lec- 
tures, was, but what is the essence of the 
change effected by the Act in the law as 
laid down in the Privy 'Council decisions 
preceding it. ■ 

9. The essence of the change brought 
about by the Mussalman Wakf Validating 
Act of. 1913 is that the requisite condi- 
tion for the validity of a wakf-alal-aulad 
is that its ultimate benefit should be 
reserved for the poor or for any other 
religious, pious, or charitable object of a 
permanent nature, and not that its bene- 
fit should be substantially for any such 
object. The benefaction rnay' be so negli- 
gible or so remote in point of time that 
the purpose of the wakf may not appear 
to be .substantially devoting the income of 
the dedicated property to any of the 
aforesaid objects; but .that would hot im- 
pair the validity of the wakf, if any such 
object is to be the ultimate recipient of 
the benefaction. The reservation _ of 
ultimate benefit' for _ any such object 
imparts to a disposition of property 
the character of a- wakf_ under the 
Act and exercises _ a _ validating^ in- 
fluence upon the disposition, in spite of 
the remoteness ' of the benefit or its pro- 
blematical nature. 

10. What happens, then, if an inter- 
mediate beneficiary for whom provision 
has been made under a wakf governed by 
the Mussalman Wakf Validating Act of 
1913 is found to be outside the class of 
persons for whose maintenance and sup- 
port a wakf may be made under the Act? 
Does the disposition in favour of such a 
person strike at the root of the wakf and 
render it invalid at its inception and in- 
capable of taking effect, or does the ulti- 
mate object of the wakf sustain it not- 
withstanding that defect and the result 
is that .the invalid disposition is cut out 
and the achievement of the final purpose 
of the wakf is accelerated? Mr. S. J. 
Hyder has contended that the deed is 
totally deprived of validity in these cir- 
cumstances, and he has urged that ac- 
celeration can be effected only by the 
doctrine of cy pres, and that doctrine has 
no application to a gift which lades a 
general charitable intent as, according to 
him, the wakf in question does. The 
argument ignores that essential character- 
istic of wakfs governed by the Mussalman 
Wakf Validating Act of 1913 which I 


have emphasized above and it is untenable 
both on prindple and on authority, 

11. Firstly, it is not correct to say that 
when some of the dispositions made in 
a wakf are fotmd to be invalid the court 
can uphold and give effect to the remain- 
ing dispositions only by invoking the doc- 
trine of cy pres. Ihe eflScacy of a settle- 
ment of property cannot be destroyed in 
entirety on account of the existence 
therein of some provisions which are not 
sanctioned by law, and there is no rea- 
son why the valid provisions thereof 
should not take effect when they are 
clearly severable from and independent 
of the invalid provisions and particular- 
ly when they do not come into play 
simultaneously with the invalid provisions 
according to the terms of the deed. In the 
Mussalman Wakf Validating Act too, there 
is nc'thing to suggest that if an interme- 
diate beneficiary under a wakf governed 
by the Act falls outside the class of per- 
sons for whose maintenance and support 
provision may be made under the wakf, 
the entire w^f will fail and even the 
ultimate object of the bounty of the wakif 
.will be deprived of the benefit intended 
to be conferred upon it. But even if it is 
assumed that it is. only by applying the 
doctrine of cy pres that, upon the failure 
of intervening dispositions, the Court can 
allov/ the benefit of the wakf to be appro- 
priated by the ultimate beneficiary, there 
can be no doubt about the application of 
the, doctrine. 

12. The contention of Mr. S. J. Hyder 
is that an ultimate charitable intent must 
be distinguished from a general charitable 
intent, and that the doctrine of cy pres 
can have no application to a wakf which 
has charity as its ultimate object only. 
This contention unduly limits the scope 
of the doctrine of cy pres and takes a 
too narrow view of what is meant by a 
general charitable intent. The doctrine 
of cy pres is a doctrine of Equity and its 
course has not been confined to any 
rigidly fixed groove but has covered 
diverse situations. There have been vari- 
ations in the application of the doctrine 
and courts have employed it liberally for 
preventing the failure of charities. A 
general charitable intent as an essential 
condition for the application of the doc- 
trine has, therefore, to be construed in a 
broad sense having regard to the context 
in whic.h the question of its application 
arises. Under the Mussalman Wakf Vali- 
dating Act the ultimate intent controls 
the entire disposition and itself imparts to 
it the character of a valid wakf. The 
ultimate charitable intent in a wakf gov- 
erned by the Act should consequently be 
regarded as fulfilling the requisite con- 
dition for attracting the cy pres doctrine. 
In fact, the ultimate charitable intent 
also constitutes a general and an over- 
riding intent in a wakf of this kind, A 
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bad link in the chain- of dispositions con- 
tained in a wakf-alal-aulad will not, 
therefore, destroy the wakf and frustrate 
the ultimate wish of the wakif, and the 
invalidity of some provision therein will 
only have ' the effect of eliminating that 
particular provision from the scheme of 
the wakf and accelerating the accomplish- 
ment of its ultimate object. 

13. I may now refer to the authori- 
ties. In Fatma Bibi v. Advocate General 
of Bombay, (1881-82) ILR 6 Bom 42 it 
was observed by West, J. that if the in- 
termediate purpose of a- dedication fails 
the rule of Mahomedan Law appears to be 
that the final trust for charity does not 
fail with it but is accelerated being 
itself regarded as the principal object in 
virtue of which effect is given to the ac- 
companying and intervening dispositions. 
In Earizan v. Mst. Rahmani, AIR 1932 
dudh 71 where a wakf provided for 
enjoyment of the estate, which' was the 
subject of a wakf, by a person who was 
not a member of the settlor’s family and 
could not, therefore, to that exten't.Le 
given effect to, it was held by a Division 
Bench that the whole deed did not on 
that account become invalid at its incep- 
tion. The question received a very ex- 
haustive treatment, if I may say so ■mth 
respect, at the hands of Ram Lai, J. in 
the Brnsion Bench case of AIR 1947 Lab 
117 where after quoting the Oudh case 
mentioned above, the learned Judge ob- 
served that the case was a direct autho- 
rity for the proposition that if the giving 
of a benefit to the kindred transgresses 
the limits laid down by the Wakf Vali- 
dating Act that interest can be cut out 
and the benefits captured by charity, and 
proceeded to apply the above principle 
to 'the case before him. 

I may mention that although the decree 
passed by the Lahore High Court in that 
case was affirmed by the Privy Council in 
AIR 1948 PC 168 (Supra) the Pri-vy Coun- 
cil did not express any opinion on the 
principle on which the Lahore Court had 
acted. However, the point is directly 
covered by two Division Bench cases of 
this Court; Munir Uddin Ahmad v. Sunni 
Central Board of Wakfs, U. P. Lucknow, 
1959 Ail LJ 486, and Abdul Qavi Khan 
v. God Almighty, AIR 1962 All 364. In 
the former case it was laid down that tlie 
invrilidity of certain gifts or benefactions 
doe.s not involve the destruction of the 
endowment as a whole and that this 
principle v.'ould _ also apply to Muslim 
Wakfs. In the latter case, the principle 
laid dovm in the former was followed 
and it was held that the failure of the 
wakf in favour of intermediate beneficiar- 
ies had the effect of accelerating the wakf 
in favour of the ultimate beneficiarj’- i. e. 
the charity. Against these authorities Mr. 
S. J. Hyder has cited another Dmsion 
Bench case of this Court; Mohammad 


Sabir All v. Tahir Ah, AIR^ 1957 AU 94. 
That case does not, however, support the 
case of the appellant. There, a wakf had 
to justify itself both under the provisions 
of the Mussalman Wakf Validating Act oi 
1913 and the Oudh Estates Act, the waqf 
was held valid under the former Act, but 
it was held to be- in contravention of the 
provisions of the Oudh Estates Act. The 
observations made by Agrawala, J. in 
. considering whether the wakf was to be 
set aside as a whole or only to the ex- 
tent of such of its pro-visions as contra- 
vened the Oudh Estates Act - cannot, 
therefore be applied in judging the vafi- 
dity of a wakf with reference to the 
Musalman Wakf Validating Act of 1913. 
The authorities too are thus clearly 
against the contention, advanced .by. Mr. 
S.' J. Hyder and the "two Divisioii Bench 
cases of this Court, which deal directly 
vrith the question involved in the instant 
case, conclude the case against the appel- 
lant. . 

14. The finding of the trial court that 
the _ respondents did not belong to the 
family of the appellant is certaml.y cor- 
rect. It is also clear that no provision 
could have been made for the descendants 
of the respondents tmder section 3(a) of 
the Mussalman Wakf Validating Act of 
1913. But the . result was not ^at the 
wakf became invalid at its inception but 
that immediately after the death of 
Fahima Bibi the benefit of the .wakf went 
to the ultiihate beneficiary designated in 
the deed of wakf. The appellant has, con- 
sequently no interest in the property in 
suit and his -claim has been rightly dis- 
missed. 

15. In view of my finding that the ap- 
pellant has no interest in the property in 
suit, it is not necessary to enter into the 
question whether the suit of the appel- 
lant is incompetent by reason of the fail- 
ure to deposit the costs of the suit filed 
by Sheikh Karamat or into the question 
whether the ' suit is barred by limitation; 

16. The appeal fails and it is accord- 
ingly dismissed. I make ho order as to 
costs in this Court. 

Appeal dismissed. 
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(A) Constitution of India, Sch. 7 List I 
Item 82 — Income-tax and circumstances 
and property' tax are fimdamentally dis- 
tinct — Latter tax not covered by item 82 
— 1961 All LJ 743 & 1955 All LJ 630 & 
AIR 1957 All 433, Overruled. 

Circumstances and property tax cannot 
be equated with income tax^ and is not 
covered by item 82 of List I in Sch. 7 of 
■ the Constitution. It is essentially a tax 
on status or financial position combined 
with a tax on . property and is fundamien- 
tally distinct from income tax. It is true 
that in the majority of cases the assess- 
ment of this tax depends on the amount 
of Income earned by the assessee from 
various sources (i. e. his profession, busi- 
ness or property); but that will not . make 
it ah income tax. It is not essential that 
there should be income . before such a 
tax can be levied; and it is purely as a 
matter of convenience that income is 
adopted as the yardstick for the assess- 
ment of the tax. 1961 ALJ 743 & 1955 All 
LJ 630 & AIR 1957 AU 433, Overruled. 
AIR 1948 AU 382 (FB) & AIR 1957 SC 18, 
Bel. on. (Para 3) 

(B) Municipalities — U. P. Tovm Areas 
Act (2 of 1914), S. 14(1)(£) — VaUdity — 
Circumstances and property tax comes 
within Sch. 7, List n, Items 49 and 60 of 
the Constitution — Provision is intra 
vires State Legislature — (Constitution of 
Indih, Art. 246 and Sch. 7, List H, Items 
49 and 60).' 

The language of the proviso to Cl. (f) 
of S. 14(1) shows that clauses (a) to (e) 
have been treated as equivalent to 
Clause (f), for the object of the proviso is 
obviously to avoid the duplication of tax. 
Clause (f) is therefore equated with a tax 
on trades, callings and professions (clause 
(d)), corresponding to 'circumstances’, 
plus a tax on lands and buildings (clauses 
(a), (b), (c)) corresponding to property. 

(Para 4) 

Circumstances and property tax is levi- 
able only on immovable property (lands 
and buildings) or on financial status 
derived from professions, business or em- 
ployment; and legislation in relation to 
such , a tax is clearly within the compet- 
ence of the State Legislature by virtue 
of items 49 and 60 of List II of the 7th 
Schedule of the Constitution. S. 14(l)(f) of 
the U. P., Town Areas Act is therefore, 
valid. ' (Paras 4, 5) 

Cases Referred: Chronological Paras 
(1961) 1961 All LJ 743=1961 AU WR 
(HC) 430, Raghubir Singh v. Town 
Area Committee . , 3 

(1957) AIR 1957 SC 18 (V 44) =1956 . 

SCR 664, Ram Narain v. State 
of U. P. • 3, 4 

(1957) AIR 1957 AU 433- '(V 44), ' 
Western U. P. Electric Power and • • 
Supply Co., Ltd. Etawah V, Tovra. 

Area Jaswant Nagar, 3 


(1955) 1955 AU LJ 630 = 1955 AU 
WE (HG) 520, Tata OU MiUs Co., 

Ltd. V. District Board of AUahabad 3 
(1948) AIR 1948 All 382 (V 35) = 

1948 AU LJ 338 (FB), District 
Board of Farrukhabad v. Prag 
Dutt 3 

(1936) 1936 AC 352 = 105 LJ PC 81, 

■In re a Reference under Govt, of 
: Ireland Act 3 

P. C. Gupta, for Appellants. 

BROOME J. : — The following question 
has been referred to this Bench for deci- 
sion; 

'^Whether clause (f) of sub-section (1) 
of section 14, U. P. Town Areas Act, 1914 
is vaUd.” 

- 2. B. . 14 of the said Act enumerates the 
various taxes that maybe imposed by a 
Town Area Committee; and clause (fj of 
this section relates specificaUy to the 
levy of circximstances and property tax. 
This provision was introduced in the U. P. 
Town Areas Act by an amending Act 
(U. P. Act XXIII of 1950), which came 
into force in July 1950. Such a tax was 
not. being levied by Towm Areas before 
the commencement of the Constitution 
and consequently, cannot be saved by 
Art. 277. The question therefore arises 
whether the amendment conferring the 
power on Town Area Committees to levy 
this tax. was within the legislative com- 
petence of the State Le^slature. The 
argument advanced by learned counsel 
for the appeUant in this cormection is two- 
fold. Firstly, it is contended that circum- 
stances and property- tax is essentially a 
form of income tax, which is a subject 
exclusively within the jurisdiction of 
ParUament, being covered by item no. 82 
of List I of the Seventh Schedule of the 
Constitution. And secondly it is urged 
that in any case it does not faU under 
any of the heads enumerated in Lists II 
or III of the Seventh Schedule and con- 
sequently must be deemed to be a matter 
exclusively within the jurisdiction of 
Parliament by virtue of item no. 97 of 
the Union List. 

3. Cases are not lacking where cir- 
cumstances and property tax has been 
held to be .a tax on income, vide the 
Single Judge decision in Raghubir Singh 
V. Town Area Committee, 1961 All. LJ 
743 and the Division Bench decisions in 
Tata Oil Mills Co. Ltd. v. District Board 
of Allahabad, 1955 All LJ 630 and Wes- 
tern U. P. Electric Power and Supply 
Co. Ltd. Etawah v. Town Area Jaswant 
Nagar, AIR 1957 All 433. But a Full 
Bench of this Court in District Board of 
Farrukhabad v. Prag Dutt, AIR 1948 All 
382 (FB) has underlined the essential 
distinction. between the two kinds of tax 
in the following words: 

"The fimdamental difference between 
a tax on ‘income’ and a tax on 'circum- 
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stances and property’ is that income tax 
can only be levied if there is income and 
if there is no income, no tax is payable 
but in the case of circumstances and pro- 
perty tax, where a man’s status has to be 
determined,, his total business turnover 
may be considered for purposes of taxa- 
tion, though he may not have earned any 
taxable income. As has been pointed out 
in 1936 A, C. 352, the measure of the tax 
is not itself the test. In determining the 
nature of the tax consideration may be 
given to the standard on which the tax is 
levied, but that is not the determining 
factor.” 

And further light is shed on the nature 
of circumstances and property tax by the 
remarks of the Supreme Court in Ram 
Narain v. State of U. P., AIR 1957 SC 18, 
in which it was observed; 

"A tax on 'circumstances and property’ 
is a composite tax and the word 'circum- 
stances’ means a man’s financial position, 
his status as a whole, depending, among 
other things, on his income from trade 
or business.” 

Circumstances and property tax, there- 
fore, is essentially a tax on status or 
financial position combined with a tax on 
property and is fundamentally distinct 
from income tax. It is true that in the 
majority of cases the assessment of this 
tax depends on the amount of income 
earned by the assessee from various 
sources (e. g. his profession, , business or 
property); but that will not make it an 
income tax. It is not essential that there 
should be income before such a tax- can 
be levied; and it is purely as_ a matter 
of convenience that income is adopted 
as the yardstick for the assessment of the 
tax. We are not prepared, therefore, to 
equate circumstances and property tax 
with income tax and we have no hesita- 
tion in repelling the contention of learned 
counsel for the • .appellant that circum- 
stances and property tax is covered by 
item no. 82 of List I of the Seventh Sche- 
dule of the Constitution. 

4, It now remains to be seen whether 
this tax comes under any of the heads 
mentioned in Lists II and III of the 
Seventh Schedule. It is clear from its 
very name that it is a composite tax, 
made up of two components; a tax on 
property and a tax on circumstances 
(which, as interpreted by the Supreme 
Court in Ram Narain's case, AIR 1957 SC 
18, means a tax on status or financial 
position). The tax on property is confined 
to immovable property and clearly falls 
within the jurisdiction of the State Legis- 
lature by virtue of item no. 49 of the 
Suite List, viz. Taxes on lands and build- 
ings. Coming to the tax on circumstances, 
status or financial position, we note that 
the Supremo Court, in the case already 
cited has pointed out that a man’s 'cir- 


cumstances’ depend, among other things, 
on his . income from trade or business; 
and by an obvious analogy they will also 
depend on the income which he may 
derive from his profession or employment. 
That being so, we are forced to conclude 
that a tax on a man’s circumstances 
means a tax on his trade, business, pro- 
fession or employment; and such a tax is 
covered by item no. 60 of the State List, 
viz. Taxes on professions, trades, callings 
and emplojnnents. Learned counsel for 
the appellant objects that there is a sepa- 
rate provision for a 'tax on trades, call- 
ings or professions’ in clause (d) of sec- 
tion 14(1) of the U. P. Town Areas Act, 
which he argues, must be quite distinct 
from the 'tax on persons assessed accord- 
ing to their chcumstances and property’ 
mentioned in clause (f). But as soon as 
we read the section as a whole, this ob- 
jection is found to be without substance. 
The section, in so far as it is relevant for 
the purposes of this case, runs as fol- 
lows: — 

"14. Imposition of Town Tax. — (1) 
Subject to any general rules or special 
orders of the State Government in this 
behalf, the taxes which a Committee may 
impose are the following; 

(a) A tax upon the' rent payable under 
the provision of the U. P. Tenancy Act 

(b) A tax upon the - rent received by 

proprietors or under-proprietors on. ac- 
count of land as defined in Section, 3 oi 
the U. P, Tenancy, Act 

(c) A tax upon the assumed rental 

value ' of sir and khudkasht land 

(d) A tax on trades, callings or profes- 
sions. . 

(e) A tax upon a building payable by 

the owner thereof 

(f) A tax on persons assessed accord- 

ing to their circumstances and property 
not exceeding such rate and subject to 
such limitations and restrictions as may be 
prescribed. . 

Provided that such a person is not al- 
ready assessed under clauses (a) to (e) 
above. 

, (g) Any other tax, being one of the 
taxes mentioned in sub-section (1) of sec- 
tion 128 of the U. P, Municipalities Act, 
1916.” 

The proviso to clause (f) is significant 
It shows that circumstances and property 
tax will not be imposed if a tax has al- 
i-eady been levied under clauses (a) to (c) 
which relates to land, or under clause (e) 
which relates to buildings, or under clause 
(d) which relates to trades, callings and 
professions. Clauses (a) to (e) have thus 
been treated as equivalent to clause (f), 
for the object of the proviso is obviously 
to avoid the duplication of taxes. Cir- 
cumstances and property tax (Clause (f)) is 
therefore equated with a tax on trades, 
callings and professions (clause (d)). corre- 
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sponding to ’drciunstanc^s’, plus a tax on 
lands and buildings (cls.^( a), ( b), 
corresponding to properly, to this ^aew 
of the matter there is clearly no 
in the contention that the tax <m trad^, 

callings and professions, mentioned in 

clause (dl, is somethmg diSerent and dis- 
tinct from the tax on circumstances, levi- 
able under clause (f). 

5. An attempt has been made to argue 
that circumstances and property, tax is 
not completely covered by item no. 49 
(taxes on lands and buildmgs) and item 
no. 60 (Taxes on professions, trades, cl- 
ings and employments) of toe State 
because it might be le^ed on othM 
sources of income, like tovidends from 
securities, which clearly he outade toe 
purview of items 49 and 60. Butweh^e 
not come across any case m which this 
tax has been assessed on any mcome of 
that kind; and so far as the present case 
is concerned, learned counsel for toe r^ 
pondent has categorically, stated that the 
tax has been assessed; on busmess mcome 
alone, to our view circumstances and 
property tax is leviable only on immov- 
able property (lands and buildings) or on 
ifinancial status derived from professions, 
business or employment; and legislataon 
in relation to such a tax is clearly mth- 
in the competence of toe State Le^sl^ 
tore by virtue of items 49 and 60 of tost 
n of toe Seventh Schedule of toe Con- 
Istitution. 

6. Our answer to the question referred 
to us, therefore, is that section 14U-)(t) 
of the U. P. Town Areas Act is vahd.^ 
KSB Answered in toe af&rmative. 


cumstances which necessitated toe passing 
of toe Act. Statement of objects and rea- 
sons or the legislative debates are per- 
missible to ascertain toe historical set- 
ting of an enactment. Similarly toe de- 
bates can be referred to show that the 
use of a particular word was up for con- 
sideration at all before the legislature or 
not. Similarly the statement of objects 
and reasons can be used for the limited 
purpose of understanding toe backgroimd 
and toe antecedent state of affa ir s lead- 
ing up to the legislation, that is, for as- 
certaining toe conditions prevai l i n g at toe 
time which actuated the sponsor of the 
bill to introduce the same and the ex- 
tent and urgency of toe evil which he 
sought to remedy, AIR 1955 SC 661 & 
AIR 1951 SC 41 & AIR 1956 SC 246 & 
AIR 1965 SC 1251 -& AIR 1950 SC 27 
& AIR 1965 SC 1017 & AIR 1954 SC 92, 
Rel on. (Para 7) 

(B) Tenancy Laws — U. P. Government 
Estotes Thekedari Abolition Act (1958) (1 
of 1959), S. 3 — Act applies not only to 
toekcdaris but also cultivating lessees on 
Government l^tate — Act intends to ex- 
tend benefits of U. P. Zamindari Aboli- 
tion and Land Reforms Act to cultivating 
lessees whose leases have been abolished 

— State cannot single out leases in any 
particular district, abolish them and not 
extend benefit of Reforms Act — State 
cannot use its discretion contrary to in- 
tention of Act — Notification abolishing 
leases without applying Reforms Act, is 
an act of bad faith, ineffective and mi^ 
be quashed — Constitution of India, 
Art. 31 — Civil P. C. (1908) Preamble — 
Interpretation of statutes — Meaning of 
words — Constitution of India, Art. 226 

— Use of discretionary power by execu- 


AIR 1969 ALLAHABAD 43 (V 56 C 8) 
SATISH CHANDRA J. 

G S Chooramani and others. Peti- 
tioners V. State of U. P. and another. 
Opposite Parties. 

Civil Misc. Writ No. 3043 of 1966, con- 
nected with Civil Misc. Writ Nos. 3638 
and 3642 of 1966, D/- 25-10-1967. 


(A) Civil P. C. (1908), Preamble -- 
Interpretation of statutes — Statement oi 
objects and reasons and Parliamentary 
debates can be looked into for ascertain- 
ing the intention of legislature, the mis- 
chief which the statute was enacted to 
suppress and the prevailing conditions 
when it was enacted. 

For finding toe true _ intention of the 
legislature it is admissible to see "'^hm 
was the state of the law before the Act 
was made, and what was the mischief 
and defect to cure which the _Act wss 
passed. Parliamentary history including 
toe speech of the minister introducing the 
bill is admissible as evidence of toe cir- 


The U. P. Thekedari Abolition Act did 
not apply only to thekedari leases but ^so 
to the cultivator. But the historical survey 
plainly and unambiguously establishes 
that the legislature in enacting toe The- 
kedari Abolition Act did not intend that 
the non-thekedari lessees of Government 
Estates would vanish or be uprooted from 
toe soil. Cultivatory Teases were intended 
to be respected. Ciiltivators were to have 
the benefit of toe laws relating to land 
reforms and were to become bhumidhar 
or sirdar. (Para 11) 

The Thekedari Abolition Act was in 
force in the district of Naini Tal. All 
leases in respect of Government Estates 
in 35 villages were determined by toe 
impugned notification but there had been 
no enforcement of the U. P. Zamindari 
Abolition and Land Reforms Act to toe 
Government Estates in these villages. 
The lessees’ rights, title and interest under 
the leases had vanished. They did not ac- 
ouire any rights under the Za min dari 
Abolition and Land Reforms Act. For toe 
lessees it was urged that toe impugned 


IL/IL/E84/68 
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notification was a mala fide exercise of 
power. It was contended by the State that 
the Act conferred a discretionary power 
on the Executive to determine leases in 
any district, that the impugned notifica- 
tion was squarely within the language of 
the section which did not make the deter- 
mination of the leases conditional upon 
the introduction of land reforms. 

Held that the Courts are not tied down 
merely to the literal view of words. The 
literal meaning had only a prima facie 
preference in a court; but to arrive at 
the real meaning it was always necessary 
to get on exact conception of the aim, 
and the scope and object of the whole 
Act. Words took their colour and con- 
tents from their context; which includ- 
ed other enacting provisions, the pre- 
amble, the existing state of the law and 
the mischief which by legitimate means 
the court could find that the statute was 
designed to remove. AIR 1967 SC 1643 
and AIR 1957 SC 628, Rel, on. 

I (Para 14) 

A discretionary power could be 
validly exercised within the language 
of the law as circumscribed by 
its purpose and policy. If by taking ad- 
vantage of the flexibility of the language, 
the executive created a tiny loophole and 
attempted to drive through it a coach and 
four to gain an end and contrary to the 
true intent and content of the law, if 
fraudulently diverted the use of power, 
such an exercise was colourable and void. 
The benefits of the Zamindari Abolition 
and Land Reforms Act had been extend- 
ed to Government Estates in 31 districts. 
It was never the intention of the legis- 
lature to single out the District of Naim 
Tal for a harsh and oppressive treatment, 
by extinguishing the leases of the pio- 
neers who risked their lives and fortune 
to develop the area for the first time in 
its history, without extending the bene- 
fits of the land reforms provisions. The 
irnpugned notification was an act of had 
faith with the legislature. It was fraud on 
powers and was for that reason ineffec- 
tive. The impugned notification deserved 
to be quashed. 

(Paras 17, 18) 

(C) Civil P. C. (1908) Preamble — In- 
terpretation of statutes — Prowso — 
Positive independent provision. 

The legislature can enact a positive in- 
dependent provision in the form of a pro- 
wso. AIR 19G6 SC 459 (Pr. 8) & AIR 1964 
SC 1413 (Pr. 21), ReL (Para 31) 

(D) Tenancy Laws — U. P. Thckcdari 
Abolition Act 1958 (1 of 1959), S. 3 — 
Abolition of leases on Govt. Estate — Pro- 
vi.sions arc void under Art. 31A, Second 
proviso, of the Constitution ina.smuch as 
Act doc.s not seek to provide compen.sa- 
tion .at market rate — Applicability of 
Govt. Grants Act (as amended in U. P.)— 


S. 3 of the Grants Act makes U. P. Im- 
position of Ceiling on Land Holdings Act 
applicable — Provisions are not sever- 
able^ — Thekedari Abolition Act became 
void with effect from 20th June 1964, 
when Second proviso to Art. 31 A came 
into force — Notification under Act 
abolishing leases is also void — Consti- 
tution of India, Art. 31A, Proviso 2 — ■ 
Govermnent Grants Act (1895) (as amend- 
ed by U. P, Amendment Act 1960), S. 3 
— - Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1960), 
S. 4. 

Article 31A, after the 17th Amendment, 
carves out a field of legislation from 
Article 31(2) and is a complete code in 
respect of that field. The field is acquisi- 
tion of an estate. On this field Article 31A 
acts in different ways. Negatively it pro- 
tects laws relating to that field from an 
attack imder Articles 14, 19 and 31. Posi- 
tively, by the second proviso, it protects 
persons personally cultivating land with- 
in their ceiling limits, from acquisition 
without payment of compensation at the 
market rate. This is a protection against 
Article 31(2), because under Article 31(2), 
such land could be acquired without pay- 
ing compensation at the market rate. If 
Article 31 (2) were also to apply, the 
result would be that Parliament will be 
deemed to give with one hand and, at the 
same time, take it away with the other. 
That will be absurd. 

The second proviso to Art. 31A does not 
in so many words indicate the effect of 
its contravention. But, the Explanation 
simultaneously added to the 9th Sche- 
dule suggests that a law contravening 
the second proviso would be void. Parlia- 
ment gave a substantive guarantee and 
conferred a fresh fundamental right by 
the second proviso. The legislature can 
enact a positive independent provision in 
the form of a proviso. , If an Act violates 
the second proviso, it would be uncon- 
stitutional then and there. 

U. P. Thekedari Abolition Act extin- 
guishes the leases granted by the State 
Government in respect of Government 
Estates. The beneficiary of the deter- 
mination of the leases is the State. 
The Act contemplates payment of 
compensation for the determination 
of the lessees’ interest. It is thus 
plain that the determination of the lease 
under the Act amounts to acquisition by 
the State \vithin meaning of Article 31-A. 
The phrase acquisition by tlie State of 
an estate in the second proviso has the 
same meaning it has in the main provi- 
sion of Article 31A. The Thekedari Abo- 
lition Act would be a law-making provi- 
sion for _ acquisition by the State of an 
estate within Article 31A as well as the 
second proviso. AIR 1967 SC 85G, Rcl. on. 

(Para 32) 
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The land contemplated^ by the second 
proviso cannot be acqmred 
payment of compensation at the market 
ra4. The Act does not seek to Promde 
compensation at the market rate. Bu 
before the second proviso can apply, two 
conditions have to co-exist. The land must 
be within the ceiling limit applicable to 
the lessee and secondly, that land must b 
jmder personal cultivation. (Bara oo) 

Government Grants Act 1895. was made 
applicable to the leases granted by tte 
Govt, on their estate by virtue of tM 
amendment of Ss. 2 and 6 of the Goirt. 
Grants Act by Government Grants (U. b. 
Amendment) Act 1960. A lease made by 
the Government under the Government 
Grants Act was made subservient to the 
effect of any enactment relating t 9 land 
reforms or the imposition of ceilmg on 
agricultural land. It is, the^fore, Mt 
correct to say that the law relatmg to the 
imposition of ceiling was not to ^ply to 
the lands leased out under Jbe Govern- 
ment Grants Act. Consequently, the effect 
of the second proviso, of Article dlA oi 
the Constitution cannot be avoided on 
this ground. (Para 36) 

Under clause (b) of section 4 of the 
Thekedari Abolition Act, a maximum of 
30 acres of such portions of the leased 
land as have been brought by the lessee 
under his personal cultivation are left 
with him and the lessee becomes the here- 
ditary tenant of such land. It is obvious 
that this provision is not correlated to the 
ceiling limit of the lessee. No amendment 
was introduced in it after the conung m 
force of the Ceiling Act in 1961. It stiff 
provides for a maximum 30 acres 
Under the Imposition of Ceiling On 
Land Holdings Act, the minimum ceding 
area of a tenure holder is 40 
fair quality land (vide section 4 (2) (a) of 
the Act). Under clause (b) of section 4(2) 
if the tenure holder has a family^ having 
more than five members, the ceiling area 
shall be 40 acres together with 8 acres 
of fair quality of land for every addition- 
al member of the family, subject to the 
maximum of 24 such acres. Thus the 
ceiling area varies between 40 and 64 
acres for every tenure holder. Moreover, 
the provision in section 4(b) of the Act 
for leaving up to 30 acres in the shape 
of a hereditary tenancy really does not 
go to feed the second proviso. Under the 
Act, the lease as a whole is extinguished 
and the entire land including that under 
personal cultivation is acquired. The con- 
ferring of hereditary tenancy rights for ^ 
part of the acquired land is not provid- 
ing for compensation at the market rate. 
The hereditary tenancy is not of the 
same value as the rights under the origi- 
nal lease. It is thus clear that the Theke- 
dari Abolition Act seeks also to acquire 
land under personal cultivation and with- 
in the ceiling limit of the lessees, with- 


out providing for payment of compensa- 
tion at the market rate. (Paras 37, 38) 

The provision of the U. P. Thekedari 
'Abolition Act which contravenes Art. 
31A, is not severable. Its application or 
enforcement cannot be restricted to valid 
part only viz. the part of leased lands 
which are not within ceiling limits.^ The 
Act makes a single scheme which is in- 
tended to be operative as a whole, then 
it cannot be predicated that the legis- 
lature would have passed this Act, if it 
had considered that lands_ under, personal 
cultivation and within ceiling limit can- 
not be acquired under the. existing provi- 
sions for compensation. AIR 1957 SC 628, 
Eel. on. (Para 39) 

The Act thus violates the second provi- 
so to Article 31-A. That proviso came 
into force on 20th Jime 1964. With effect 
from that date, the U. P. Thekedari 
Abolition Act became void and inopera- 
tive. The State Government hence had 
no power to determine the leases after 
20th June 1964, imder that Act. The im- 
pugned notification dated 30th June, 1966, 
does not therefore have the force of law 
and is void. (Para 40) 

(E) Tenancy Laws — U. P. Thekedari 
'Abolition Act (1958) (1 of 1959) — Act 
cannot be challenged on the ground that 
it does not profess to pay what may be 
called compensation at all, that the com- 
pensation for the determined leases was 
nothing but illusory and that the Act 
infringed Art. 31A. The Act is completely 
protected by Art. 31A from being affect- 
ed by Arts. 14, 19, or 31 — Constitution 
of India, Arts. 31, 31A, 14, 19. (Para 41) 
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SCR 674, Dwarkadas Shriniwas 
V. Sholapur Spg. and Wvg, Co. 

Ltd. 24 

(1954) AIR 1954 SC 170 (V 41) = 1954 
SCR 558, State of West Bengal 
V. Bela Baneriee 24 

(1952) AIR 1952 SC 366 (V 39) = 

1952 SCR 1112, State of Trav. Co. 

V. Bombay Co. Ltd. 6 

(1952) AIR 1952 SC 369 (V 39) = 

1953 SCR 1, Aswini Kumar v. 

Arbinda Bose 6 

(1951) AIR 1951 SC 41 (V 38) = 

1950 SCR 869, Chiranjit Lai v. 

Union of India 7 

(1951) AIR 1951 Pat 91 (V 38)=ILR 
30 Pat 454 (SB), Kameshwar 
Singh V. State of Bihar 23 

(1950) AIR 1950 SC 27 (V 37) = 

51 Cri U 1383, Gopalan v. State of 
Madras 7 

(1920) AIR 1920 PC 56 (V 7) =47 
Ind App 33, Krishna Ayyanger 
V. Nallaperumal “ 

(1898) 2 Ch 28 = 67 LJ Ch. 337, In 
re Mayfair Property Co„ 

Bartlett v. Mayfair Property Co. 7 

(1895) ILR 22 Cal 788=22 Ind App 
107 (PC), Administrator General 
of Bengal v. Prem Lall Mullick 6 

(1584) 3 Co. Rep. 7a = 76 ER 637, 
Heydon’s Case 7 


Ambika Pd. and Mohanji Verma, for 
Petitioners: Standing Counsel and Advo- 
cate General, for Opposite Parties. 

ORDER ; — This and the two compan- 
ion writ petitions challenge the consti- 
tutional validity of the U. P. Government 
Estates Thekedari Abolition Act, 1958, 
and seek to quash the notification dated 
June 30, 1966, issued by the State Gov- 
ernment under Sec. 3 of that Act, deter- 
mining the lease held by the petitioners. 

2. The material and the relevant facts 
and the questions which arise for deter- 
mination are common in all the three 
writ petitions. They can be disposed of 


by a common judgment. The earliest of 
them, namely, G. S. Chooramani v. State 
of Uttar Pradesh, (Civil Misc. Writ No. 
3043 cf 1966) is treated as the leading 
case. 

3, The Government of Uttar Pradesh 
ovraed many villages in the area known 
as Tarai and Bhabar in the district of 
Naini Tal. The Tarai and Bhabar area 
was undeveloped, covered with dense 
forest and infested with wild animals. 
The State Government was anxious to 
develop this area by settling tenants 
thereon and introducing stable cultiva- 
tion. It offered attractive terms and faci- 
hties to persons who were prepared to 
invest capital and effect improvement in 
it. The Government .of Uttar Pradesh 
agreed to lease plots of land totalling 
1188.82 acres situate in two villages 
Bangawam and Radhulia in favour of 
the petitioner’s father Dr. Rameshwar 
Singh. The Deputy Commisssioner, Naini 
Tal, on behalf of the Government, execut- 
ed a deed of lease on 12th February, 1951 
of the aforesaid plots of land in 
favour of Dr. Rameshwar Singh for a 
term of 30 years beginning with 1st 
July, 1950, with option of renewal for 
further terms of 30 .years, provided that 
such renewed terms together with the 
original term of the lease shall not exceed 
90 years in the aggregate. The deed laid 
down the principles upon which the rent 
payable was to be calculated per bigha, 
as also the various rights and liabilities 
inter se between the parties. The lease 
was governed by the Government Grants 
Act XV of 1895. The petitioners allege 
that actual possession was delivered over 
1107 acres only. An area of 270 acres was 
utilised for planting groves of various 
kinds of trees. The rest of the land was 
put to cultivation. All this was done after 
clearing the land of the forest and deve- 
loping it so as to malce it cultivable. The 
petitioners installed several tubewells, 
inducted labourers to the farm, construct- 
ed pucca buildings and sheds for them 
and animals, bought tractors, tools and 
other instruments for mechanised farm- 
ing. The petitioners allege that they spent 
over Rs. 5,00,000.00 in building up the 
farm on the leased land. 

4. On 20th January. 1959 the U. P. 
Government Estates Thekedari Abolition 
Act, 1958, (U. P. Act No. 1 of 1959) (here- 
inafter called the Thekedari Abolition Act) 
came into force. By a notification dated 
17th June, 1965 the State Government 
extended the Thekedari Abolition Act to 
the district of Naini Tal. On 30th June 
1966 the State Government issued the im- 
pugned notification in exercise of the 
powers conferred by sec. 3 of the Theke- 
dari Abolition Act determining all leases 
in respect of Government Estates in 35 
^llages including villages Bangawam and 
Radhulia, in the Tarai and Bhahar area. 
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As a result the petitioners- le^e stood 
determined prematurely, the Collector, 
Naini Tal issued a notice to the peti- 
tioners intimating them that the lease 
in their favour having come to an end, ne 
will take possession of the land covered 
by the lease with effect from 1-7-1966. 
This action of the respondents led toe 
petitioners to this Court under Art.^ 22o 
of the Constitution. The constitution^ 
validity of the Thekedari Abohtion Act 
and the validity of the impugned notifica- 
tion was challenged in the petition on 
many grounds, but, at the hearing the 
learned counsel pressed the following 
points : — 

(i) That the Act applies to thekedan 
leases alone and is not attracted to culti- 
vatory leases; in any event, applying the 
Act without introducing land reforms 
was a mala fide exercise of power. 

(ii) The Act in substance acquires the 
lessees’ rights, title and interests ynthm 
the ceiling limit, but does not provide 
for the payment of constitutionally pre- 
scribed compensation at the market rate, 
and as such, it violates Article 31-A of 


the Constitution. 

(iii) The Act provides for payment of 
illusory compensation and infringes Art. 
31 of the Constitution. 

4A. The preamble of the Thekedari 
Abolition Act states that it was an Act to 
provide for the Abolition of Thekedan 
system in Government Estates ^^rh 3 
view to facilitate the introduction of land 
reforms therein. Under sub-section _ (2) of 
Section 1, the Act extends to such distncts 
of Uttar Pradesh as may be notified nom 
time to time. Under sub-section (3) of 
Section 1, the Act is to come in force 
on such date as the State Government 
may notify and different ^ dates 
may be notified for different areas in the 
State. Under Section 3 the State Govern- 
ment was authorised to determine any 
lease with effect from a date to be call- 
ed the date of determination. By clause 
(5) of section 2 Tease’ was defined to 
mean a theka or patta in respect of a 
Government Estate made by or on behalf 
of the State Government. Clause (6) of 
Sec. 2 defined a ’lessee’ to mean a the- 
kedar or pattedar under a lease by what- 
ever name called. Section 4 mentioned 
the consequences of the determination 
of leases. With the determination of the 
lease, all rights, title and interest of the 
lessee under the lease were to cease, as 
though the term of the lease had then 
expired. The lessee was to become the 
hereditary tenant of such land as he had 
brought under his personal cultivation 
upto a maximum area of_ 30 acres. Any 
area in excess of 30 acres in his personal 
cultivation was deemed to be vacant land 
and the lessee was liable to ejectment 
from such an area. Under clause (g) of 
section 4 every mortgage, sub-lease or 


other transfer of lessee rights also deter- 
mined "as if the lands included in the 
lease had been acquired under an enact- 
ment providing for compulsory acquisi- 
tion.” Under section 6 the Collector was 
to take charge and possession of the land 
included in the lease. Section 7 provid- 
ed for payment of compensation to the 
lessee for the determination of the lease, 
in accordance with the principles laid 
down in tiie Act. The amount payable as 
comiJensation was to be determined by 
multiplying the net income as determin- 
ed imder section 10 by the number of 
years for which the lease had yet to run, 
subject to a maximum of five. 

5. For the State it was urged that the 
Act applies to all leases made in respect 
of the Government estates. It was point- 
ed out that the definitions of the words 
"lease” and ’lessee’ are general and wide, 
the amplitude of their language covers 
a purely cultivatory lease also; i. e. to 
say a lease which may not strictly speak- 
ing be of thekedari rights, assuming that 
the word ’Thekedari’ was used in the 
Act in the sense prevalent in the revenue 
law. of the State. The petitioners joined 
issue on this point. They urged that the 
Act was not intended to uproot culti- 
vators, but only to abolish the thekedari 
system. The definition clauses in section 2 
operate "unless there is anything repug- 
nant in the subject or context.” They 
must be read subject to the avowed ob- 
ject, the various provisions of the Act 
^d the impact of other enactments relat- 
mg to land reforms, for facilitating the 
introduction of which alone the impugn- 
ed Thekedari Abolition Act was expressly 
enacted, 

6. Learned counsel for the petitioner 
sought to rely upon the statement of ob- 
jects and reasons and the debates in the 
State Legislature to show what matters 
and problems were in the minds of the 
sponsors of the bill and the law makers 
while enacting this Act. For the respon- 
dents, however, this was objected to. It 
was urged that the statements of objects 
and reasons or the parliamentary debates 
were inadmissible in construing the pro- 
visions of a section. The Privy Council 
consistently refused to refer to the pro- 
ceedings of the legislature as legitimate 
aids to the construction of a section of an 
Act, see Administrator General of Bengal 
V. Premlal MuUick, (1895) ILR 22 Cal 
788 at p. 799 (PC), and Elrishna Ayyanger 
V. Nallaperumal, AIR 1920 PC 56. The 
Supreme Court has similarly rejected the 
aid of debates in construing a section, see 
State of Trav. Co. v. Bombay Co. Ltd., 
AIR 1952 SC 366, Aswini Kumar v. 
Arbinda Bose, AIR 1952 SC 369 at p. 378. 
S. K. Dass, J. in Central Bank of India 
V. Their Workmen, AIR 1960 SC 12 at 
p. 21 proclaimed that the statement of 
objects and reasons was not admissible 
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[for construing the section, far less can it 
control the actual words used. The same 
view was expressed by Venkatarama 
Aiyar, J. in Jialal .v. Delhi Administration, 
AIR 1962 SC 1781 . at p. 1787 and by 
Hidayatullah, J. in Raniit Singh v. State 
of, Punjab, AIR 1965 SC 632 at p. 637. 
These formidable array of authorities are, 
in my opinion, a little besides the point, 

- 7. The golden rule of construction 
established since the ages was reiterated 
by S. ■ R. Dass, J. in Bengal Immunity Co. 
V. State of Bihar, AIR 1955 SC 661, This 
rule of construction was first propound- 
ed by Lord Coke in Heydon’s case, (1584) 
3 Co Rep 7a (V). In 1898 Bindley M. R, 
in the case. In re, Mayfair Property Co. 
(1898) 2 Ch. 28 at p. 35 found the rule 
"as necessary now as it was when Lord 
Coke reported 'Heydon’s case, (1584) 3 Co 
Rep 7a. S. R. Dass, J. stated (paragraph 
22 ); 

"It is a sound rule of construction of 
a statute firmly established in England as 
far back as 1584 when Heydon’s case, 
(1584) 3 Co. Rep 7a(V) was decided that: 

". . . . for the sure and true interpre- 
tation of all Statutes in general (be they 
penal or beneficial, restrictive or enlarg- 
ing of the common law) four things are 
to be discerned and considered, 

1st. what was the common law before 
the making of the Act. 

2nd. What was the mischief and defect 
for which the common law did not pro- 
vide. . 

3rd. What remedy the Parliament hath 
resolved and appointed to cure the disease 
of the Common-wealth, and , ■ 

4th. The true reason of tHe remedy? 
and then the ofiice of all the judges is 
always to make such construction as shall 
suppress the mischief, and advance the 
remedy, and to suppress subtle inventions 
and evasions for continuance of the mis- 
chief, and 'pro private commodo’ and to 
add force and life to the cure and remedy, 
according to the true intent of the 
makers of the Act, 'pro bono publico’ ”. 

For finding the true intention it is ad- 
missible to see what was the State of the 
law before , the Act was made, and. what 
was .the mischief and defect to cure which 
the Act was passed. In Chiranjit Lai v. 
Union of India, AIR 1951 SC 41 at p. 45 
Fazl Ali J., admitted that parliamentary 
history including the speech of the 
minister introducing the bill was admis- 
sible as evidence of "the circumstances 
which necessitated’’ the passing of the 
Act. This view was approved by the 
Supreme Court in subsequent cases. In 
T. K. Musaliar • v, Venicatachalam, AIR 
1956 SC 246 at p. 265 and State of Guja- 
rat V. Shyam Lai, AIR 1965 SC 1251 at 
p. 1255 statement of .objects and reasons 
or the legislative debates were held per- 
missible to ascertain the 'historical set-. 


ting’ of an enactment. In Gopalan v. 
State ■ of Madras, AIR 1950 SC 27 at 
p. 38, Kania, C. J. expressed .the view 
that the debates can be referred to show 
that the use of a particular word was up 
for consideration at aU before the legis- 
lature or not. . Similarly, Sinha C. J. in 
Vajravelu v. Deputy Collector, AIR 1965 
SC 1017 at p. . 1021 observed that the 
statement of objects and reasons can be 
used for the limited purpose , of .under- 
standing the background and the antece- 
dent state of affairs leading .up to the 
legislation. So also .S. R. Dass J. in State 
of West Bengal v. Subodh Gopal, AIR 
1954 SC ,92 held that reference to State- 
ment of Objects and Reasons was permis- 
sible for ascertaining the conditions pre- 
vailing at the time which actuated ,the 
sponsor of the Bill to introduce the same 
and the. extent and urgency of the evil 
which he sought to remedy. 

8. For the petitioner reliance was 
placed, upon the Statement of Objects and 
Reasons and the speech of Sri Charan 
Singh, the Finance Minister, who piloted 
the Bill in the .legislature, to show the 
historical setting of the problems and the 
assurances on which the Act .was sought 
to be introduced. For this purpose the 
statement and the speech would be rele- 
vant and ad mi ssible. The Statement of 
Objects and Reasons of the Bill (as. pub- 
lished in U. P. Gazette Extra-ordinary 
dated October 21,-1957 p. 14) was: 

"The existence of thekedars in Gov- 
ernment Estates in nine districts of Uttar 
Pradesh makes, it difiScult to introduce the 
scheme of land reforms enunciated in. the 
Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1950, -in those areas. 
With a view to bring the rights of people 
in those areas in -line with the rest of the 
State and to enable them to reap the full 
benefits of their efforts -and investment 
in the land -under their cultivation, it is 
necessary to abolish ,the rights and inter- 
ests , of such thekedars first. This Bill 
therefore, , provides for the .abolition of 
thekedari system in Government Estates.” 

The Finance Minister while introducing 
the bill before the -legislature stated that 
the Government had estates in 41 dis- 
tricts of the State out of .which land 
reforms have been effected in 32 districts. 
In 9 districts ,of the State i. e., to sav 
Ballia, Bijnor, Farrukhabad, Gonda, 
Jhansi, Varanasi, Kheri, Pilibit and 
Unnaon, Government Estates were in 
possession of Thekedars and for that 
reason land reforms could not be carried 
out -in the Government Estates in those 
districts. Before the land reforms mea- 
sures could be introduced, it was neces- 
sary to abolish the thekedari sys- 
tem. ^ On the abolition of the the- 
kedari system land reforms would 
be enforced in those districts. Thus 
there was no intention to uproot culti- 
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P. Mastanaiah, Appellant v. Delimitation 
Commissioner, New Delhi represented by its 
Secretary and others, Respondents, 

Writ Appeal No, 144 of 1966, D/-25-8- 
1966, against order of Gopalrao Ekbote J., 
in W, P, No, 1898 of 1965, D/-23-6-1966. 

Delimitation Commission Act (1962), 
Ss. 9 and 10 — Allotment of reserved^ seats 
after compliance with Sec, 9 — Decision of 
Commission cannot be challenged _ in ^ Court 
of law, unless arbitrary — (Constitution of 
India, Art, 329). 

When the Delimitation Commission con- 
stituted imder the De limi tation Commission 
Act has followed the procedure prescribe 
in the Act, particularly that referred to in 
Sec, 9 (2) and determined the question of 
allotment of reserved seats after hearing 
public representations and objections, its 
act cannot be called in question in a Court 
of law unless it can be said that it has not 
taken into consideration the factors specified 
in Sec, 9 or its decisions are arbitrary, 

(Para 2)' 

P, A, Chowdary, for Appellant; K, Rama- 
chandra Rao, Standing Counsel for Central 
Govt., for Respondents, 

JAGANMOHAN REDDY, C. J. : This is 
an appeal against the judOTent of our learn- 
ed brother, Gopalrao Ekbote, J,, dismissing 
a Writ Petition filed by the appellant 
challenging a notification of the Delimita- 
tion Commission issued under Section 10 of 
the Delimitation Commission Act, 1962, It 
appears Riat three seats had to be reserved 
for the Nellore District, and the question 
that the Delimitation Commission had to 
decide was as to which of the constituencies 
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these seats have to be allotted or assigned. 
Prior to the present delimitation, it is stated 
that Gudur, Sulurpet, and Venkatagiri each 
had one reserved seat for scheduled castes. 
This time, the Delimitation Commission in- 
stead of assigning or allotting one reserved 
seat to Gudur, has allotted the same to 
Sarvepalli, which has a general population 
of 1,33,140 and a scheduled castes popula- 
tion of 30,483 while Gudur has a general 
population of 1,27,566 and a scheduled 
castes population of 32,481. 

The challenge is with regard to this 
change in the allotment of the reserved seat 
to Sarvepalli in preference to Gudur which 
admittedly has a slightly higher proportion 
of scheduled castes population compared to 
the general population. We may state that 
the difference in the proportion of scheduled 
castes population in the constituencies of 
Gudm and Sarvepalli is 2,3 per cent, Gudur 
having 25,46 per cent and Sarvepalli having 
23.16 per cent. It may also be noticed that 
as compared to Venkatagiri which has 23.07i 
er cent^ of scheduled castes population, 
arvepalh has a slightly higher percentage 
of 23.16. The Commission under S. 5 of 
the Act has to associate with itself for the 
purpose of assisting it in its duties in respect 
of each State nine persons, four of them 
shall be members of the House of the 
People representing that State and five 
shall be members of the Legislative 
Assembly of that State. Once the aUotment 
of seats has been made for each State, Con- 
stituencies are delimited in that State and 
the process of allotting reserved seats to 
those constituencies has to be taken up by 
the Commission. 

Section 9 of the said Act deals with the 
delimitation of these constituencies in the 
following terms ; — 

“(1) The Commission sh^ in the man- 
ner herein provided then distribute the seats 
in the House of the People allocated to 
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sions, namely: — 

Holw constituencies shaU, as tar as prac- 
“Cable, be geogiaphically compact areas 
m delimiting them regard shall be had 
to physical features, existing boundaries of 
a^mstrative umts, facilities of communi- 
public convenience; 

(bl every Assembly constituency shall be 
delimited as to fall whoUy iidthin one 
parliament^ constituency; 

(c) constituency in wWch seats are re- 
Scheduled Castes shall be 
distabuted m different parts of the State and 
looted, as far as practicable, in those areas 
where ae proportion of their population to 
the total is_ comparatively large; and 
fd; constituencies in which seats are r/>- 

Tribes shaU,""lsf^ bavZ* he£-d ‘th. the%ard"ArC''‘^l| 

^ ¥ [ccated in areas where obStio^ and 
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bon of consfatuenci^. together ivith the dis- I But none of these' 

^ associate Commission 
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(d) thereafter by one or more orders de- 
tenmne — 

& toe delirnitation of parliamentary con- 
stituencies, and 

(u)_the delimitation of Assembly constl- 
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out Venkatagiri Coi^tituenj of 

completely separated. From a pe^ai 
the plam it would appear ttat even^^_ 
Gudur is excluded, these itself 

served seats. We to go into 

within the Ssdiction of 

Eonn^sn Scfilvely vested by to 
Eta to DelimitaUon CommsMn. 

3. For these reasons, we ® 

writ appeal. Advocates fee Rs. 10 . 
VPP/GGM ^PP®^^ dismissed. 
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de?h°““litembad! ^|pP“ 

Tracing Co., Nizamabad, Respondent. 

ct Ref. No. 75 of 1963, DA26-10-66. 

I„ce».e-T Aet (If - 

Sercisid is on Ineome-M Offloen 
c E“ASe°°Inc°Sie-ta^ OtBcei 

yd°itor assess jg5|Sl "iitTre^S 
ciaUon of persons or by that 

to their respective shares 

association of A®J^°^ndividuals he could 
Officer assessecT die mffividua^ 

„ aZaEon c( persons 

l”‘*"’SEa.sEsed bv Meren" Income- 
and at dffierent places. In 
SLe dmSnstances, it is for the Incom^ 
taf Officer who proposes to reopen 
Sses?ment to show that the Pjevious fc- 
cor^e-tax Officer did not consciously exer- 
cise the option with the 

£! association of Persons cons^g 

these indiwduffis existed; AIR 1966 SO 
1536 (1538), Foil. ' 

Cases Referred: ^r.^ronol^c^l Paras 
(1966) AIR 1966 SC 1536 (V 53)- 
1966-60 ITR 95, Comim. of In- 
come-tax, Bombay Soudi v, _Mmh- 
dhar Jhawar and Puma Gm^g 
and Pressing Factory Dh^aba^ 

(1959) AIR 1959 All 456 (V 46) — 
1959-37 ITR 107, Joti P^ad 
Agarwal v. Income-tax Officer, o 
Ward, Mathura , 

(1955) AIR 1955 Bom 340 (V 42)— 
195^27 ITR 658, J. G. Thaldmr 
v. Commr. of Income-tax 


G, Kondaiah, Standing Coimsel for the 
Income-tax Dept., for Applicant; K. 
Madhava Reddy, for Respondent. 

P. JAGANxMOHAN REDDY, C. J.; '^e 

Income-tax Appellate Tribunal h^, at the 
instance of the Commissioner or 
tax, referred imder Sec. 66 (1) of the Indian 
Income-tax Act, 1922, the followmg ques- 

^°“Wh^er on the facts and in the circum- 
stances of the case, the assessment made on 
the association of persons as such, is baa 
in law”? 

Six persons constituted themselves loto an 
association of persons for carrying on busi- 
ness in turmeric. For tlie assessment ye^ 
1950-51, for which the previous year is 
Diwali vear ended on 21-10-49, ^ assess- 
ment was made under Sec. 23 (3) read 
with Sec. 34 of the Act on 31-1-56 on the 
association of persons. But it turned ou 
that die notice was wrongly issued and, in 
fact, the Income-tax Officer intended to re 
open the assessment for the year 1950-oL. 
The Appellate Assistant Commissioner set 
aside the assessment on 31-10-56 and there- 
after proper notices were issued. R was 
contended before the Income-tax Officer 
that he had no jurisdiction to reopen me 
assessment and then assess^ the association 
of persons when he had in ffict assessed 
five out of six persons individually in res- 
pect of the share of each of them earned 
by the association of persons. This conten- 
tion was negatived by the Income-tax _ Offi- 
cer. In appeal, the Appellate Assistant 
Commissioner upheld that contention on the 
ground that once individuals were assessed, 
the option must be deemed to have been 
exercised by the Income-tax Officer, and 
thereafter the association of persons caniml 
be assessed. The Tribunal confirmed the 
view taken by the Appellate Assistant Com- 
missioner. 

2. It -was argued before the Tribunal 
that the Appellate Assistant Commissioner 
was wrong in so holding because it was not 
shown by the assessee that the Income-tax 
Officer had consciously exercised the option 
to assess the individuals instead of the asso- 
ciation of persons. The Tribunal has stated 
that there was no material placed before it 
from which it could come to that conclu- 
sion. There is absolutely no doubt that 
under Sec. 3 of the said Act, the Income- 
tax Officer could either assess the income 
of an association of persons or individuals 
with regard to their respective shares earn- 
ed by that association of persons. If the 
Income-tax Officer assessed the individuals, 
he could not later claim to assess the asso- 
ciation of persons, but it may be that in 
some cases, he would not be aware that 
there was an association of persons con- 
sisting of several individuals because those 
individuals may have been assessed by diSFer- 
ent Income-tax Officers and at different pla- 
ces. In the circumstances, it is for the Income- 
tax* Officer who proposes to reopen ffie 
assessment to show that the previous In* 


Z 
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come-tax Officers did not consciously exer- 
cise me option with the knowledge that an 
^sociation of persons consisting of these 
individuals existed That there is no such 
material on record cannot be gainsaid. 
Npther before the Appellate Assistant Com- 
missiOMr nor before the Tribunal did the 
Uepartaent place any evidence to show 
that the Income-tax Officers who had as- 
sessed the indiwduals earlier were not aware 
that these individuals constituted ah asso- 
ciation of persons. The Tribunal has stated 
oi'QGr that there was no material be- 
tore them to show what was the true posi- 
identicd facts, their Lordships 
ot the Supreme Court in Commissioner of 
Income-tax Bombay South v, Murlidhar 
tthawar and Puma Ginning and Pressing 

Ssc (99)=AIR 

lybb 1536 (1538), negatived an attempt 

made by the Income-tax Officer to reop^ 
the assessment. In that case, their Lord- 
stups observed that the Income-tax Officer 
who made the assessment under challenge 
did not state that when the first assess- 
ment was made, the facts which had a 
beariim on the true relationship between 
the three parties were not placed, and it 
was not even argued before the AppeUate 
Assistant Commissioner and the Tribunal 
mat these facts were not placed before the 
Incom^tM Officer. In that case, the Tri- 
bunal held, relying upon J. C. Thakkar v. 
Commissioner of Income-tax, 1955-27 ITR 
658 — AIR 1955 Bom 340 and Joti Prasad 
Agaiwal V. Income-tax Officer, B Ward. 
Mathura (1959) 37 ITR 107, = (AIR 1959 
All 456), that once the option is exercised 
tor Msessing the individual partner and in- 
cludmg his share of profits in the firm in 
tiis assessment, it is not open to the depart- 
ment to assess the same income as income of 
the umegistered firm. The reasoning and 
toe observations of their Lordships oi the 
bupreme Court in the case cited above 
facts and circumstances 

ox this case. 

,• yiew, we answer the question 

toe affiraative and in favour of toe as- 
Advocate’s fee Rs. 250. 
VGW/D.V.C. Answered accordingly. 
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in a complex society, particularlv 

m a country like ours which is last trvinB 
to be mdustriahsed, the ne^ for Stoo^v? 

attractiniT^^^^ Provide business and industry 
S- investors and providing employ 

be over-em^Sed“ “dustiles cannot 

Mem^oinS'^®f™IL«^® provisions of the 
toe of Arfacles of Association of 

Exchange Ltd. that 

S U.e"sio A’'S?" *“'=• ft" He ob“ 

servn a „ ^ Exch^ge was not only to 

co?£n/f^“® it satisfied 

m nf fU ° T ® exemption under S 413) 
111 M. Aol. AIR igVsO 

nSI, Chronological 
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stan^*^^f^ the circum- 
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%eT^r^ 

ing therein the incom^^om^ 

securities and it was d- V^^c^cst on 

In connech’on with its assp«°® 

years 1953-54, 1954-55 *1^® 

57. it made a claim to n 1956- 

exempt under the nrovisiVi income was 

of the Act, whS E 9. 4 (3) (i) 

by toe Income-tax Officer 

Assistant Commissionef or tlm^T PPf 

appeals. Thereafter untfi ^"^unal in 

year 1960 - 61 , the to com. ‘Uisessment 

returned and assL“d ^® *'® 

year ended 31-3-1061 the accounting 

sessment year 1961 6P I®'' us- 

come and ^endih r? company’s in- 

net income oF Rs 6 764 showed a 

notice under Sec 22 (9\ fl ^®®P°nse to a 

a return declaiffi’tr ar, company filed 

made up of two items m Pn ^>^98 
F or uvo Items, namely, Rs. 6,092.78 
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being interest on securities and Rs. 2,803.51 
being dividends from other sources, 

3. During the course of the assessmetrt 

E roceedings, a claim was again put forward 
y the company that the income shown in 
the return was . exempt under the provisions 
of Sec. 4 .(3) (i) of the Act, and was, there- 
fore, not liable to tax. It relied on a deci- 
sion of the Madras High Court in the case 
of Andhra Chamber of Commerce v. Com- 
missioner of Income-tax, 1961-42 ITR 503 
(Mad). But the Income-tax Officer rejected 
this claim on the ground that a similar 
claim had been dis^owed in the earlier 
years, and this was approved by the Appel- 
late Assistant Commissioner as well as the 
Tribunal. 

4. On appeal, the Appellate Assistant 
Commissioner agreed with the assessee that 
the decision of the Madras High Court re- 
ferred to above is on all fours with the 
facts of the case before him and held that 
in respect of its income, the Exchange must 
be hmd to be under a legal obligation ^ to 
spend it wholly or accumulate for an object 
of general public utility and since it is held 
for charitable purposes it is exempt under 
Sec. 4 (3) (i) of the Act. 

5. In appeal, the Tribunal examined the 
provisions ot Section 4 (3) (i) as^ also the 
deBnition of “charitable puroose” as given 
in the Explanation at the ena of the section, 
and held that in order to qualify for 
emption, the assessee should satisfy the 
following conditions; — 

“(i) The property should be held under 
trust or other obligation; 

(ii) It should be held for charitable pur- 
poses, i. e., for advancement of any object 
of general public utility; and 

(iii) The income should be applied or ac- 
cumulated for application to such charitable 
purposes.” 

It was found that condition (i) was satis- 
fied and that condition (iii) would also be 
satisfied, if it satisfied the condition regard- 
ing “charitable pmpose”, i.e., whether it 
was established for the advancement of any 
object of general public utility. After exa- 
mining the objects of the Andhra Chamber 
of Commerce as mentioned in the decision 
of the Madras High Court referred to 
earlier and the objects of the assessee com- 
pany as mentioned in Clause HI (i) of 
Memorandum of Association, it came 
to the conclusion that the main ob- 
jects of the Chaiiiber of Commerce and of 
the assessee company were different. This 
is what the Tribunal has stated; 

“Whereas in the case of the Chamber of 
Commerce the aim was to promote and 
protect trade, commerce and industries of 
India in the province of Madras and in 
particular in the Andhra country, in the 
case of the assessee, it was to support and 
protect the character and status of brokers 
and dealers and to further the interest both 
of brokers and dealers and the public in- 
terested in securities, etc. It seems to us 
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to be too far-fetched to say that the object 
of the Stock Exchange was to facilitate the 
participation of the public in joint stock 
companies. The activities of a Stock Ex- 
change are well known. It provides a 
meeting place for the brokers and dealers 
to transact their business in- shares and 
securities. The public comes into the pic- 
ture only in an indirect manner in so far 
as the dealers and brokers have in turn to 
deal with the public.” 

The Tribunal, therefore, came to the con- 
clusion that the services rendered by the 
Stock Exchange were primarily for the 
benefit of the exclusive set of members and 
that it was ordy indirectly that the public 
was benefited; such indirect benefit of the 
public would not satisfy - the requirements 
of Section 4 (3) (i), which refers to “pro- 
perty held under trust or other legal obli- 
gation wholly for religious or charitable 
purposes”, 

6. We are unable to accept the view 
of the Tribunal or that of the Income-tax 
OfiBcer that Stock Exchanges are only meant 
for the benefit of the . brokers. This view 
which, in our opinion, is too narrow, does 
not really appreciate the significance or pur- 
pose of such bodies. As Mr. W. T, C. Eng, 
the well-known author on Economics, has 
saich “without the stock exchange, the 
savings of the community — ^the sinews of 
economic progress and productive efficiency 
— would be used much less completely, 
and ^ much more wastefully, than they are 
now”. In a modem complex society, parti- 
cularly in a country Iffce ours which is fast 
trying to be industrialised, the need for 
stock exchanges which provide business and 
industry attracting investors and providing 
employment to millions in such industries 
cannot be over-emphasised. As we have 
seen, the Memorandum of Asso- 
ciation itself shows that the object of the 
Exchange is not only to further the in- 
terests both of the brokers and dealers but 
also of the public interested in securities, 
to assist, regulate and control the trade or 
business in securities, to maintain high 
standards of commercial honour and integ- 
rity, to promote and inculcate honourable 
practices and just and equitable principles 
of trade and business, to discourage and to 
suppress malpractices, to settle disputes and 
to decide all questions of usage, custom or 
courtesy in the conduct of trade and busi- 
ness, The profits which this Exchange 
earns are not to be distributed between the 
members but are to be utilised for the pub- 
lic as provided in Cl. V (b) of the Memo- 
randum of Association. It provides as 
follows; — 

“The property, capital and income of the 
Exchange whensoever derived shall be ap- 
plied solely ■ towards the promotion of the 
objects of the Exchange and no portion 
thereof shall be paid by way of bonus ot 
otherwise to the members; in case of disso- 
lution or winding up, any property or as- 
sets which remain ^er satisQung all the 



6 A.P. A. N. and B. V. & Co. v. I.T. Commr. (P. J. Reddy, C. J.) A.LR. 


debts and liabilities of the Exchange, in- 
cluding the deposits of members, and after 
returning to the members the face value of 
their card fee, shall be devoted to any acti- 
vity having the same or similar objects as 
Exchange or be distributed in charity as 
may be determined by the Exchange and 
in the event of their fadure^^to do so by the 
High Court of Judicature.” 

There could be little doubt from what we 
have said above that the object of the Stock 
Exchange is not only to serve a general 
public utility but has also a charitable pur- 
pose. In a recent decision of the Supreme 
Court in Commissioner of Income-tax, 
Madras v. Andhra Chamber of Commerce, 
Madras, 1965-55 ITR 722=(AIR 1965 SC 
1281), Shah, J., delivering the judgment of 
their Lordships, held that the advancement 
or promotion of trade, comini-rce and in- 
dustry leading to economic prosperity 
enured for the benefit of the entire commu- 
nity and that prosperity would be shared 
also by those who are engaged in trade, 
commerce and industry but on that accoimt 
the purpose was not rendered anytheless an 
object of general public utility. It was 
further held that the Legislature had used 
language of great amplitude in defining 
'‘charitable purpose” and the definition was 
inclusive and not exhaustive or exclusive. 
It was also held that the expression “object 
of general public utility” was not restricted 
to objects beneficial to 'the whole of mankind. 
An object beneficial to a section of the pub- 
lic was an object of general public ufflity. 
To serve as a charitable purpose, it was no! 
necessary that the object should be to bene- 
fit the whole of mankind or even all per- 
sons living in a particular country or pro- 
vince. It was sufficient if the intention was 
to benefit a section of the public as dis- 
tinguished from specified individuals. 
section of community sought to be bene- 
fited must undoubtedly be sufficiently de- 
fined and identifiable by some common qua- 
lity of a public or impersonal nature; wh^e 
there was no common quality unidiig the 
potential beneficiaries into a class, it might 
not be regarded as valid. Applying this 
test to the aims and objects of the Stock 
Exchange, the assessee not only serves a 
general public utility but also has a chari- 
table purpose. It is urmecessar)'' to further 
examine all tlie cases that have been re- 
ferred to in the above judgment of tlie 
Supreme Court in die view we have taken, 
namely, diat die assessee satisfies the con- 
ditions for exemption under Sec. 4 (3) (i) of 
the Indian Income-tax Act. 

7. Our answer to the question is, there- 
fore, in the affirmative and in favour of the 
assessee with costs. Advocate’s fee Rs. 250. 

VGW/D.V.C. Answered accordingly. 


AIR 1969 ANDHRA PRADESH 6 
(V 56 C 4) 

P. lAGANMOHAN REDDY, C.J. AND 
VENKATESAM, J. 

Messrs. Anna Nagedram and Bomma- 
reddi Venkayya and Co., Duggirala, Appli- 
cant V. The Commissioner of Income-tax, 
Andhra Pradesh, Hyderabad, Respondent. 

. Case Ref. No. 65 of 1963, D/- 6-10-1966. 

(A) Income-tax Act (1922), S. 34 (1) (a), 
(b) — Scope and applicability — Income- 
tax Officer considering cash-credits, accept- 
ing them and allowing interest — Subse- 
quent discovery that those cash-credits 
were false and were not genuine — Held 
provision of S. 34 (1) (a) could be invoked 
as it was non-disclosure fully or truly of 
all material facts necessary for assessment: 
AIR 1960 Andh Pra 92 and AIR 1964 
Andh Pra 443 and AIR 1966 SC 1148, FoU.; 
AIR 1961 SC 372, Disting. (Paras 8, 5) 

(B) Income-tax Act {1922}, S. 34 — 
Notice to reopen assessment — Contents — ■ 
It need not specify whether it is under 
Sec. 34 (1) (a) or (b). 

A notice to reopen the assessment need 
not specify whether it is given under S. 34 
(1) (a) or S. 34 (1) (b) of the Income-tax Act. 
This position is well settled: AIR 1954 Mad 
872 and AIR 1956 Cal 197, Rel. on. 

It is only after the facts are investigated 
that the quesb'on would arise whether the 
Income-tax Officer would act under S. 34 
(1) (a) or S. 34 (1) (b) of the Income-tax 
Act. (Para 6) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1148 (V 53) = 

(1966) 60 ITR 74, Income-tax 
Officer V. Bachu Lai Kapoor 3 

(1964) AIR 1964 Andh Pra 443 
(V 51) = 1964-2 Andh WR 61, 
Sowdagar Ahmad Khan v. Income- 
tax Officer, Nellore 3 

(1961) AIR 1961 SC 372 (V 48) = 

(1961) 41 ITR 191, Calcutta Dis- 
count Co. Ltd. V. Income-tax Offi- 
cer 4 

(1960) AIR 1960 Andh Pra 92 (V 47) 

= (1960) 39 ITR 575, Manikonda 
Venkata Narasimham v. Commr. 
of Income-tax, Hyderabad 3 

(1956) AIR 1956 Cal 197 (V 43) = 

(1956) 30 ITR 535, P. R. Mukher- 
jee V. Commr. of Income-tax 6 

(1954) AIR 1954 Mad 872 (V 41) = 

(f954) 25 ITR 447, Presidency 
Talldes Ltd. v. First Addl. Income- 
tax Officer 0 

P. Rama Rao, for Applicant; G. Kondiah. 
for Respondent. 

P. JAGANMOHAN REDDY, G. J.: The 
Income-tax Appellate Tribunal has referred 
this case to this Court under Sec. 66 (2) on 
tile following questions, viz.: — 

“Whether on the facts and the circum- 
stances of the case it is S. 34(1) (a) or 34 

BK/LK/602/67; 
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(1) (b) of the Indian Income-tax Act that is 
applicable to the case. j _ 

This question ^viU no doubt depend upon 
the facts of this parbcular case. The 
SI “to U a Ito. co.Histed ot s.x pa*e.|. 
and the assessment is for the year 
the previous year of which ^ ^e ye^ 
pj 9-4-48 The assessment for this yen 
was made on 22-8-49, and the in^me as 
returned by the assessee, namely, Rs. ^h.oo 
wS^irtuiy accepted except for an addi- 
tion of Rs. 200. 

During the course of tlie assessmen p 
eeedinas^ for the assessment year 19oU 

the pritoas year whereot ia y?", 

71 7 IQ'iO the Income-tax Otfacer lounu 

to to aeceuau to 

SSoifrf tke esaes-e tom . unfaW 
souioes. Aloag with ii. 

the assessment year 1950-51, n 
nuiries regarding the cash credits that ^ 
neared in^the books for the assessment y^ 
1948-49 which had not come to the 
if toiome-tax O^er who made lie 

original assessment. The residt of this 
vp-^ation was he came to the same con- 

mission, notice was issued to the ^?“see 
under Sec. 34 which was served on ^ on 
12-11-54. It may be noticed that the 
vice of the notice was^ beyond jom 
Sid ^5thin eight years from the date of the 

“ThT^seasea challenged to i^f 
of to Ineome-to OBcer 1 ° iwpen to^^ 
sessment as, accoromg to bim. the case w^ 
on!w^ch fell within the ambit of S. o4 (1) 

(b) which Js^ToT^the date 

rr 'Ls'sS;Snt'“ to -^.<100 „f 

the Department was ^at it fell 1 

(1) (a) which gave junsdiction to reopen the 

assessment within eight years. 

The contention of the assessee was ne^* 
tived by all the authorities mcluc^g 
Income-tax Appellate Tribunal, which ^o 
refused to state a case bei^use m its view 
no question of law arose for coi^iderabon. 
The simple question, therefore, is vvhemCT 
it is S. 34(1) (a) or S. 34(p(b), that is 
applicable in tto case. It is thus necKsaiy 
to set out that provision. Clause (a) 

(b) of sub-sec. (1) of Sec, 34 of the Act 
read as follows: — 

“If — 

(a) the Income-tax OfiBcer has re^on to 
believe that by reason of the omission or 
failure on the part of an assessee to make 
a return of his income under Section 22 
for any year or to disclose fully and truly 
all material facts necessary for his assess- 
ment for that year, income, profits or gains 
chargeable to income-tax have escaped as- 
sessment for that year, or have been imder- 
assessed, or assessed at too low a rate, or 
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have been made the subject of excessive 
relief under the Act, or excessive loss oi 
depreciation allowance has been computed, 
or (b) notwithstanding that there has been 
no omission or failure as mentioned m 
Clause (a) on the part of the assessee, the 
Income-tax Officer has in consequence ot 
information in his possession reason to be- 
Ueve that income, profits or gains charge- 
able to income-tax have escaped assessment 
for any year or have been under-assessed, 
or assessed at too low a rate or have been 
made the subject of excessive rehef under 
this Act, or that excessive loss or deprecia- 
tion allowance has been computed, he may 
in cases falling under Clause (a) at any 
time within eight years ^d in cas^ 
falling under Clause (g at my 
time within four years of the end of that 
year, serve on the assessee, or, if the a^es- 
see is a company, on the prmcipal office 
thereof, a notice containing all or any of tne 
requirements which may pe includm ™ a 
notice imder sub-section (2) of Section 22 
and may proceed to assess or reassess sued 
income, profits or gains or recompute the 
loss or depreciation allowance; and the pro- 
visions of this Act shall, so far as may be, 
apply accordingly as if the . notice were a 
notice issued under that sub-section. 

2. It may be stated that the tem 
‘‘within eight years” has been omitted by 
S. 18 of the Finance Act with effect from 
1-4-1956. and certain provisos were added 
prescribing the period of Hmitation to vary 
with the amount of escapement of income, 
namely, whether it is below one lakh or 
rupees or above. We are, however, not 
concerned with these provisos as the assess- 
ment year related to years prior to 1956. 
The above two provisions while vesting the 
jurisdiction in the Income-tax Officer, to re- 
open assessment, have prescribed two differ- 
ent periods of limitation depending on whe- 
ther there has Seen a suppression of income 
by the assessee not fully or truly disclosing 
the material facts necessary for the assess- 
ment of that year or whether in spite of 
fully disclosing by the assessee the material 
facts necessary for the assessment, the in- 
come has escaped assessment. If the for- 
mer is the case, the assessment can be re- 
opened within eight years, and in the latter 
case within four years. The consequence 
of the presence of an omission to disclose 
material facts necessary in one case and the 
absence thereof in the other is that in the 
first case the period prescribed for reopen- 
ing the assessment is longer and in the 
second case it is shorter. The question, 
therefore, would be whether the assessee has 
not fully or truly disclosed the material facts 
necessary for the assessment for that year 
whereby the income escaped assessment. 

3. Mr. Rama Rao has strenuously con- 
tended that there is a finding in his favour 
that the Income-tax Officer, who had made 
the original assessment after examining the 
accoimt books thought that the cash credits 
were genuine but the latter Income-tax 
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Officer came to a dffiereht conclnsion which 
means and implies that there has been a 
change of opinion on the part of the second 
Income-tax Officer. At any rate, he con- 
tends that this is a jurisdictional fact which 
attracts provisions of Clause (4), sub-sec (1) 
of Sec. 34 enabling the Income-tax Officer 
to reopen an assessment imder that provi- 
sion and not under Section 34 (1) (a). He 
aJso says that Income-tax Appellate Tribu- 
nal has proceeded on the same assumptiori. 
If so. Section 34 (1) (b) alone shoulcf be 
made applicable to. his case. The Income- 
tax Officer had, therefore, no jurisdiction to 
reopen tie assessment. We cannot accept 
this contention firstly because the . original 
assessment order itself shows that whatever 
the assessee has declared has been simply 
accepted except for two items of Rs. 100 
each, one relatiag to the estimation of perso- 
nal expenses of partners included in hravel- 
ling charges and fire other relating to r^way 
supphes estimate. There is no mention in 
the order anywhere that the accounts were 
examined or that the interest paid on the 
cash credits which are debited in his ac- 
cotmts had been allowed on the . basis of 
that the cash credits were genuine. The 
statement of the Appellate Assistant Com- 
missioner to which he had adverted cannot 
be read in isolation and must be considered 
in the context of the paragraph in which it 
appears. While, no doubt, the Appellate As- 
sistant Commissioner said that the Income- 
tax Officer, who made the. original assess- 
ment thou^t that the credits were genuine, 
he, however, concluded with these words, 
viz.: — 

“It is obvious that the Income-tax Officer 
who made the original assessment did not 
suspect the genuineness of the credits.” 

If both these passages are read together, the 
conclusion of the Appellate Assistant Oom- 
missioner becomes clear in that what he 
held was that the Income-tax Officer who 
made the original assessment did not su^ 
pect the genuineness of the credits though 
in fact they were not genuine. _ There is 
nothing to imply that ho examined tlm 
books or that he accepted the accounte 
after a close scrutiny. The Tribunal did 
not accept the contention that the cash 
credits were genuine and once that fact 
went against the assessee, the assessee did 
not contest that the assessment could be 
reopened under S. 34 (1) (a) of the Act, The 
Tribunal has observed: 

“We have absolutely no doubt in our 
mind, as ^vilI be presently sho^vn that the 
Income-tax Officer had reasonable grounds 
to believe that cash credits in certain ac- 
counts did not purport to be what they 
prima facie appeared and as such the in- 
terest therein was not an adnissible deduc- 
tion. Hence, tlie assessment in the present 
case has to bo completed within a period 
of 8 years, and if this is so, then the assesi 
SCO urged no otlier ground to challenge the 
validity of the assessment so far as the pro- 
wsions of Sec. 34 were concerned.” 


Where the Income-tax Officer in oui 
view after considering the cash credits ao- 
cepted them and allowed interest when it 
is subsequently discovered that these cash 
credits are fake and not genuine, the pro- 
visions of S. 34 (1) (a) can be invoked be- 
cause that would be a non-disclosure fully 
or truly of all material facts necessary for 
the assessment. In Manikonda Venkata 
Narasimham v. Commr. of Income-tax, 
Hyderabad, 39 ITR 575= (AIR 1960 Andh 
Pra 92), a Bench of this Court consisting of 
one of us hejd that neither the fact that the 
loans appeared in the account books for 
the fact that the Income-tax Officer had in- 
advertently made an order under S. 18 of 
the Income-tax Act in regard to the interest 
claimed to be paid thereon precluded their 
being brought to re-assessment under S. 34 

(1) (^. Another Bench of this Court in 
Sowdagar Ahmad Edian v. Income-tax Offi- 
cer, Nellore^ (1964) 2 Andh WR 61 = (AIR 
1964 Andh Pra 443), consisting of Chandra 
Reddy, C. J., and Sharfuddin Ahmed, J., 
had held that mere production of accounts 
or other evidence from which material facts 
with due dihgence could be discovered will 
not amormt to. disclosure of -material facts. 
If subsequent to the assessment the entries 
or cash credits which were overlooked in 
the original assessment were detected, it was 
open to the department to reopen the pro- 
ceedings. When once an assessment is re- 
opened xmder Sec. 34 the Income-tax. Offi- 
cer proceeds de novo xmder the relevant 
sections of the Income-tax Act and is ob- 
liged to follow the same procedure, as ip 
the case of a first assessment. The pro- 
ceedings under Section 34 must be deemed 
to relate to proceedings which commenced 
with the pubheation of notice xmder Sec. 22 

(2) of the Act. In Income-tax Officer v. 
Bachulal Kapoor, 60 ITR 74 = (AIR 1966 
SC 1148), their Lordships of the Supreme 
Court were dealing -with a case where xmder 
a compromise a Hindu family was divided 
and was being assessed. The Income-tax 
Officer accepted the claim of partition under 
Section 25-A of the Income-tax Act, and for 
the assessment years 1953-54, 1954-55 and 
1955-56, the members of the family were 
assessed as individuals. Subsequently, it 
appeared to the Income-tax Officer that the 
family in fact was not divided and he 
issued a notice xmder Section 34 to the res- 
pondent in regard to the assessment year 
1955-56. The respondent thereupon moved 
Ihe Allahabad High Court under Art. 226 
of the Constitution for quashmg the notice 
on the ground that the income for the as- 
sessment year m question had aheady been 
assessed, that it could not he assessed 
again as the income of the family and that 
as the family had ceased to exist and the 
partition was recognised, no valid notice 
could be issued to the respondent in his 
capacity as the karta of the family. In his 
coimter-affidavit the Income-tax Officer 
stated that he had information that, notwith- 
standing the compromise decree, the mem- 
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bers of tbe family were living together and 
had a jointness and the business was run by 
the respondent and that, therefore, the com- 
promise was a make believe one and_ the 
family in fact continued to be a joint Hindu 
family. It was held by the High Court ^^.t 
the notice issued by the income-tax officer 
was invalid but on appeal the Supreme 
Court held that the provisions of S. 34 H) 
(a) were justifiably invoked and that ^e 
notice was vafid. Subba Rao J., as he then 
was, observed at p. S9 (of ITR)=(at p. 1151 
of AIR) : 

“In short the case of the revenue was that 
the compromise was a make_ believe one 
and the family in fact continued to be a 
joint Hindu family* If the case of the reve- 
nue was true on which we do not ex- 
press any opinion and the fact of the con- 
tinuance of the joint Hindu family \vas kept 
back from the knowledge of the Income-tax 
Officer, it would be a clear case of the smd 
family escaping assessment during the 
vant year. If that be so. Section 34 (1) would 
immediately be attracted and the notice 
issued would be good”. 


4. This was a case of deliberate suppres- 
sion and consequently attracted the provi- 
sions of Sec. 34 (1) (a), though that ques- 
tion did not arise because the assessment 
was reopened within four years. Mr. Rama- 
rao appearing for the assessee relies upon a 
decision of the Supreme Court in Calcutta 
Discount Co., Ltd. v. Income 
41 ITR 191 = (AIR 1961 SC 372), wffich 
is however, a case where the majority held 
that even though all the primaxy tacts were 
disclosed the assessee had ^ on those 
treated the income as an investment which 
contention was accepted by the Income^ Tax 
Officer. The subsequent change of opinion 
on the part of the next Income-tax Officer 
that it is not an investment was merely a 
change of opinion. It is an inference based 
upon facts for which the assessee cannot be 
held responsible. That case cannot be of 
assistance to the assessee. Das Gupta Hi., 
delivering the judgment of the majority of 
their Hardships observed at p. 201 (of 
ITR) = (at p. 376 of AIR) : 


“Once aU the primary facts are before the 
assessing authority he requires no fimther 
assistance by way of disclosure. It is for him 
to decide what inferences of facts can be 
reasonably drawn and what legal inferences 
have ultimately to be drawn. It is not for 
somebody also far less the assessee to teU 
the assessing authority what inferences, 
whether of facts or law, should be drawn. 
Indeed, when it is remembered that people 
often differ as regards what inferences 
should be drawn from mven facts, it will be 
meaningless to demand that the assessee 
must disclose what inferences whether of 
facts or law he would draw from the 
primary facts. 


If from primaty facts more inferences 
than one could be drawn it would not be 
possible to say that the assessee should have 


drawn any particul^ inference and com- 
municated it to the assessing authority. How 
could an assessee be charged Avith failure to 
communicate an inference which he . migh t 
or might not have drawn”. 

5. On the facts in the circumstances of 
the case and the application of the law as 
disclosed by the decisions referred to 
above we have no hesitation in coming 
to the conclusion that the assessee did not 
fully and truly disclose all the . material 
information necessary for the assessment. 
Even where the cash credits were examined 
by the Income-tax Officer, who accepted his 
explanation and we are not to be under- 
stood as accepting the contention of the 
learned advocate that he in fact did, the 
provisions of Sec. 34 (1) (a) can be properly 
invoked if it is subsequently discovered by 
the income-tax officer that those cash credits 
were got up ones and not genuine. 

6. We also reject the contention that a 
notice to reopen the assessment must itself 
specify whether it is given under Sec. 34 
(1) (a) or Sec. 34 (1) (b) of the Income-tax 
Act. This position is well settled and a 
Bench of the Madras High Court in Presi- 
dency Talkies Ltd. v. First Addl. Income Tax 
Officer, 25 ITR 447 = (AIR 1954 Mad 872) 
as well as another Bench in P. R. Muldierjee 
V. Commr. of Income Tax, SO ITR 535 — 
(AIR 1956 Cal 197), have held that this is 
not necessary. It is only after the facts are 
investigated that the question would arise 
whether the income-tax officer would act 
under Sec. 84 (1) (a) or Sec. 34 (1) (b) of 
the Indian Income Tax Act. 

7. In the result our answer to the re- 
ference is that Sec. 34 (1) (a) is applicable 
to the facts and circumstances of thL case. 
The department will have its costs. Advo- 
cate’s fee Rs. 250. 

VGW/D.V.G. Answered accordingly. 
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(V 56 C 5) 

CHANDRASEKHARA SASTRY AND 
KRISHNA RAO, JJ. 

State of Andhra Pradesh and another. 
Petitioners v. Digyadarsan Rajendra Ram 
Dasjee Varu Mahant of Sri Swamy Hathi- 
ramjee Mutt, Tirupati, Respondent. 

S. C. L. P, No. 97 of 1966, D/-25-11- 
1966. 

Constitution of India, Art. 133 (1) (b) and 
(c) — High Court quashing order of suspen- 
sion of R from office of Mahant of S Mutt 
and dhecting Government to restore to R 
possession of Mutt and its properties — Pro- 
perties worth several lakhs of rupees — Peti- 
tion for leave to appeal against order — 
Held, petition did not fall under Art. 133 
(1) (c) but mider Article 183 (1) (b) as it 
involved indirectly claim or question respect- 

BK/KK/582/62 
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Yousuf Begam v. State (Basi Reddy J.) 

5. Before the 


ing property of Mutt which was worth 
sever^ lakhs of rupees. (Paras 5 and 6) 
3rd Govt. Pleader, for Petitioners; T. V. 
Ranga Charya, for Respondent. 

CHANDRASEKHARA SASTRY, J. ; This 
IS a petition under Article 133 of the Con- 
sdtution of India for leave to appeal to the 
Supreme Court against our judgment in 
W. P. 1589 of 1965. By our judgment we 
allowed the Writ Petition and quashed the 
order of the Government suspending the 
respondent from the office of Mahant of Sri 
Swamy Hathiramjee Mutt, Tirupati. We 
lield that the Goverament had no power to 

S end the respondent from the office of 
ant in the manner they did and their 
onfr power was to proceed to take action 
under the provisions of the Madras Hindu 
Reli^ous and Charitable Endowments Act. 
Pending disposal of the Writ Petition it ap- 
pears that pmsuant to the order suspending 
the respondent from the office of Mahant he 
was disimssessed from the properties belong- 
ing to the Mutt and he was sent out of 
Mutt Prei^es. The Mutt and its properties 
^e now_ in the possession of the Assistant 
Commissioner of Hindu Religious and Chari-r 
table Endowments, Tirupati. Therefore, we 
directed the Government to restore to the 
respondent the possession of Mutt and its 
properties. It is this order that is sought to 
be appealed against to the Supreme Court. 
This petition for leave to appeal is strenu- 
ously opposed by the respondent’s learned 
counsel. 

2- Originally the petition for leave was 
hied only under sub-clauses (a) and (c) of 
Clause (11 of A^cle 133 of the Constitution 
oi India but when the petition was called 
S? hearing, the learned Government 

Pleader stated that due to oversight he 
o™tted. to mention sub-clause (b) also in 
the petition and requested us to permit him 
to amend the petitioij by mentioning sub- 
clause (b) of Clause (1) ^o and we permit- 
ted him to do so. 

, learned Third Government Plea- 

der did not attempt to bring this under sub- 
cla^e (a) but he sought it to bring only 
(b) and (c) of Cl. (1) of 
Art. 133 of the Constitution of India. 

t unable to hold that this case 

K a lit one to appeal so as to entitle the 
pehtioner to appeal to the Supreme Court 
under sub-clause (c) but we think that the 

under sub- 

clause (b) of ifrt. 133 on th^e ground that 
our judgment involves directly or indirectly 
some claiin or question respecting the pro- 
perty worth twenty thousand rupees It is 
common ground that the properties belong- 
ing to ffie Mutt are worth several lakhs of 
rupees. Now the objection on behalf of the 

case does not invovle 
either directly or indirectly any question or 
clairn respecting the property itscdf, but the 

ricffi^'of th^ r ^ relating to the 

nght of the Government to pass the order 

FeddS ^ ^ 


A.I.R. 


- — order of suspension was 
passed, the respondent was in possession of 
Mutt and Mutt properties and pursuant to 
toe order of suspension he was oispossesseA 
J judgment the respondent was direct- 
® jto be restored to possession of the Mutt 
and the Mutt properties. The : respondent] 
claimed to be the lawful Mahant of the 
Mutt but toe Government disputed his right 
to b© Mahant. They claimed that ,the res-i 
pendent was in possession only as per the 
order passed by the Government to act only 
^ intenm Mahant pending settlement of 
toe tospute between the rival claimants to| 
toe Mahantsffip and pending disposal of the 
mspute toe Government claims to manage 
the Mutt and its properties. 

judgment the res- 
pondent will have to be restart to posses- 
sion of the Mutt and its properties. Th^ the 
case rwolves mdirectly the maim or question 
property of the Mutt which 
ff ^akhs of rupees. 

H 133 of the 

Constitution. Hence the petitioner will have 
leave to appeal to the Supreme cS 

cacp '■^Sard to the facts of the 

nnu ’r.f'fl, unnecessary to consider 

pases cited by the learned counsel 
on both sides. 

8. The petition is allowed. 

AKJ/D.V.C. Petition allowed. 
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BASI REDDY J. 

v. The State of 

Andhra Pradesh and others. Respondents 
^^Writ Petn. No. 2163 of 1968, D/-16-10- 

/of ^ Act a of 1894), Ss. 9 

— Failine to serve notice under — 
neither iUegal nor void — 
entitled to seek reference to Civil 

It is weU settled that the absence of 
notice to a pereon interested in land comniJ- 

i p- 

R if AcquisitiL Offic^ 

less W’lmtil ^ tliat un- 

&Q)urt bv to the 

torCiVd T Acquisition Officer, 

tafn toe no jurisdiction to enter- 

ram me claims of parties who have not 

are 

toe subject-matter of a reference. (Para Z). 
An award passed by the Collector cannot 

•■nferested 

Hnn q m °°li ^»^® L notice under See- 
the c-ime ^ ^® ‘^“nies to know about 

Nevertoel Passing of the award. 

Nevertheless, though such a person was not 
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a party to tlio land acquisition, proceedings, 
he is entitled to seek a refereneo to tlie Civil 
Court on an application to be made by him 
to tlie Collector under Sec. 18. In the_ case 
of such an application, no question of limita- 
tion arises, when a notiee under See. 9 (3) 
is not served on the party who was entitled 
to it. AIR 1963 Patna 201, Relied on. 

(Paras 7 and 11) 

Cases Referred: Clironological Paras 

(1963) AIR 1963 Pat 201 (V 50) = 

1963 BLJR 254, Shivdev Singh v. 

State of Bihar 8 

Hussein Ali Khan, for Petitioner; Govt. 
Pleader, (for Nos. 1 and 2), Jahangir Ali, 
(for No. 3) and Sardar Ali Khan, (for No. 4), 
for Respondents. 

ORDER : This is an application under 
Article 228 of the Constitution, filed by 
Yousuf Begum, seeking an appropriate writ 
order or direction for quashing the award 
made on 18-3-1966 by the Special Deputy 
Collector, Land Acquisition, Hyderabad 
District (tlie 2nd respondent to this writ 
petition) in Case . No. 0/113fi/LA/66, with 
a furtlicr prayer tliat the petitioner may bo 
made a party to the proceedings before that 
authority and a direction bo issued to that 
authority to pass, a fresh award, and further 
to pass any order or direction as tliis Court 
may deem fit. 

2. The main grievance of the petitioner 
is that although she is “a person mtorcsted 
in the land”, which was compulsorily acquir- 
ed by the Government under tlie provisioius 
of the Land Acquisition Act, 1894 for con- 
struction of offices and staff quarters for 
their new Railway Zone, and as such, was 
entitled to a notice of the land acquisition 
proceedings under sub-section (2) of Sec. 9 
of the Land Acquisition Act, yet tlie 2nd 
respondent proceeded with the onquiiy 
without giving any notice to her and made 
the aforesaid award on 18-3-1966. Con- 
sequently, her contention is that the award 
is a nullity and should bo quashed, and 
the 2nd rc.spondcnt .should be directed to 
pass a fre.sh award, after giving duo 
notico to the pctib'oner along with otliors 
who may bo interested in the land. 

S. The brief history of this case is as 
follows; The lands in question were tho 
inam lands granted in favour of late Syed 
Shah Ali Raza Husseini, who was tlie Sajjada 
of Dargah Mir Mohamced Saheb, and tho 
inam lands measuring 248 bighas were 
granted as Maded Maash in favour of tho 
Sajjada through tho Muntaquab dated 21st 
Shahrewar, 1324 Fasli. The petitioner claims 
to bo tho grand-daugliter of lalo Syed 
Rahmatullah Hussaini, tho brother of lato 
Syed Shah Ali Raza Hassain. Her case is 
that after the death of Syed Shah Ali Raza 
Ilu.ssain and Rahmatullah Hussaini, the .suc- 
cession enquiry pertaining to the said inam 
lands was initiated and tho lands wore taken 
under tho supervision and management of 
mo Collector, District Atraf Baida, Sarf-c- 
Khas pending disposal of tho enquiry. Later 
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on tho lands were alleged to have been 
transferred by mistake to tho Muslim Wakf 
Board, Andhra Pradesh, for management. 
After tho completion of tlio succession en- 
quiry, tlio succession to the inam lands at 
Malfcajgiri village was granted in the names 
of Faizunnisa Begum, the daughter of Shah 
Ali Raza Hu.ssain and Uie petitioner as 
successor of late Rahmutullah Husaini, and 
his daughter Tajunnisa Begum was held 
entitled only to a share in accordance with 
tlio personal law. Faizunnisa Begum died 
wsuelcss on 31-7-1959 and tho petitioner 
filed a claim for succassion which was allow- 
ed on 26-6-1961 and she was held to bo tho 
inamdar as tho heir of the deceased Faizun- 
nisa Begum. However, on appeal by her 
matomal aunt Fajunnisa Begum, tlio case 
was remanded for re-trial and the lands re- 
mained under the supervision of tho Muslim 
Wakf Board. After remand, tho question 
was decided in favour of Tajunnisa Begum. 
Tho petitioner filed a writ petition in tho 
High Court (Writ Petition No. 211 of 1966) 
and tho writ petition was disposed of on the 
basis of a compromise entered into between 
tho petitioner and Tajunnisa Begum. By Uiat 
order of this Court dated 12-8-1966, tlio 
petitioner herein was held to bo the main 
inamdar in respect of the inam lands in 
question and Tajunnisa Begum was held to 
bo a shareholder. Thus, so far os the rights 
between tho petitioner and Tajunnisa Begum 
were concerned, tho order of tho High 
Court decided tho rights inter so. 

4. Thereafter, according to the petitioner, 
she came to know that some tirpo in tho 
month of October, 1966, an area of 69 acres 
and 16 gnntas of the said inam lands forin- 
ing S. No.s 392/1, 393/J, 396 to 400 situat- 
ed m Malkaigiri village, Hyderabad East 
Taluk, had boon acquhocl by tho Govern- 
ment and an award had been passed by tlio 
2nd respondent fixing the amount of com- 
pensation at Rs. 1,10,176-55 P. It would 
appear that before the 2nd respondent, Syed 
Nadccmiiddin (Srd respondent heroin) and 
tho Wakf Board, Andhra Pradash (4 th respon- 
dent herein) had put in their claims. While 
Syed Nadeemuddin claimed compensation in 
rcsjiect of 12 acres and 20 guntas as a 
permanent lessee under tho original inamdar, 
the Wakf Board claimed compemsalion in 
respect of tlio lands including these 12 acres 
and 20 guntas. The Land Acquisition Officer 
made two references to tho City Civil Court, 
Hyderabad at Secunderabad — O. P. No. 2 
of 1967, which is a reference under Sec- 
tions 30 and 31 (2) of the Land Acquisition 
Act for apportionment, and O. P. No. 6 of 
1967, which is a reference under Section 18 
of the Land Acquisition Act, and the amount 
of compensation was sent to tho Civil Court. 

5. The petitioner’s case is that she came 
to know about this award only in October 
and so she made an application to 
tlio 2nd Respondent on 28-10-1966, 
enclosing with the application a copy 
of die order passed by the High 
Court in Writ Petition No. 211 of 1966 and 
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requesting the 2nd respondent to pay the 
compensation amount to her and to her 
shareholder Tajunnisa Begum. Subsequently 
an application with full details was filed 
before the 2nd respondent on 23-11-1966 
with the same prayer. The 2nd respondent, 
however, sent a memo dated 30-11-1966 to 
the petitioner intimating to her that the 
request could not be acceded .to as she was 
not a party to the land acquisition proceed- 
ings. She was informed that the compensa- 
tion amount could not be paid to her; nor 
could a reference be made to the Civil Court 
under section 18 at her instance regarding 
the quantum of compensation. She was 
also informed that a reference had already 
been made to the Civil Court and the matter 
was pending there in respect of the claims 
put forward by respondents 3 and 4 herein. 

6. Thereafter, the petitioner filed an ap- 
plication before the Chief Judge, City Ci'm 
Court, Hyderabad at Secunderabad, imder 
Order 1, Rule 10 read with Section 151, 
Civfi. P. C. and under Section 53 of the 
Land Acquisition Act praying that she may 
be impleaded as a party in O. P. Nos. 2 and 
9 of 19671 which were pending before that 
Court. That ^plication was dismissed by 
the Chief Judge, City Civil Court, by an 
order dated 12-4-1967, on the ground that 
a person who had not appeared before the 
Land Acquisition Officer and whose name 
was not mentioned in the reference made to 
the Civil Court, could not be added as a 
party to the proceeding before the Court; 
nor could she tirge her claim to compensa- 
tion in that reference. Before filing the above 
application, the petitioner had filed the pre- 
sent writ petition with the prayers mention- 
ed above. 

7. There is considerable force in the 
contention of the petitioner that by vutue of 
the order passed by the High Court in Writ 
Petition No. 221 of 1966, the petitioner is 
indubitably a person interested in the lands 
in respect of which compensation had been 
awarded by the 2nd respondent. The peti- 
tioner’s case is that had the Land Acquisi- 
tion Officer made reasonable enquiries, he 
could have found out that the petitioner 
and Tajunnisa Begum were interested in the 
lands and as such were entitled to notice 
tmder Section 9 (2) of the Act. However 
that be, as things now stand, the petitioner 
is certainly a person entitled to he heard in 
the matter of apportionment of the com- 
pensation, as also in the matter of enhance- 
ment of compensation when the matter 
reaches a Civil Court. But it is well settled 
that the absence of notice under any of the 
prowsions of the Land Acquisition Act, does 
not render an award made by the Land Ac- 
quisition Officer a nullity. It is equally well 
setued that unless and until a reference is 
made to the Civil Court by tlie Land Ac- 
quisition Officer, the Civil Court has no 
junsdiction to entertain the claims of parties 
who have not sought a reference and whose 
claims are not the subject-matter of a re- 
ference. In such cases while the aw^ itseffi 


IS not void, it is open to the person interest- 
ed in the land to move the Collector to 
make a reference to the Court under Sec. 18 
of the Act; further, where no notice under 
Section 9 (3) of the Act was served on such 
a person, the period of hmitation prescribed 
by Section 18 (2) (b) does not stand in the 
way. In the present case, however, no ques- 
Roq of limitation can arise because it is the 
petitioner s case that she came to know about 
Ae award only in October 1966 and she 
filed an application before the Collector 
shortly thereafter. 

.8. _ In this cormection a decision of a 
Divisional Bench of the Patna High Court 
consisting of Ramaswami C. J. and Untwalia 
J., in Shivdev Singh v. State of Bihar, AIR 
1963 Pat 201 at p. 206, is apposite. Dealing 
with die contentions similar to the one 
raised in this Writ Petition, the learned 
Judges observed as follows ; 

Coming to the third and the last point 
urged on behalf of the petitioner, it is. to be 
imticed at the^ outset that it is not disputed 
mat the requirements of the provisions of 
Sections 4, 5-A and 6 of the Land Acquisi- 
were complied with. The argument 
put forward on behalf of the respondents is 
mat even assuming that the petitioner was 
a person who was entitled to a special notice 
A ® of'the Land Acquisition 

Act, the proceeding for the acquisition of 
me land and the award cannot be held to 
£ ultra vires for the mere failure 

of the Collector to serve such a notice on 

the .petitioner The order of 

acquisition or the act of taking possession 
cannot be challenged in a reference to Court 
either under Section 18 or Section 30 of the 
Land Acquisition Act. This also finds sup- 
port from the rules as to the amount of com- 
pensation provided in Section 25 of the Act 
In nw opinion, the petitioner, even if not 
served with a notice under Section 9 of the 
Land Acquisition Act, could claim such 
compensation if he was entitled to any by 
^kir^ the Collector to make a reference to 
the Court under Section 18 of the Act He 
could do so within 6 months from the date 
ot the CoUector s award as provided for 
imder Sec. 18 (2) (b). 

Toil 0“ proof of the 

fact that he was not served with a formal 
notice under Section 9 (3) of the Act or had 
no notice or knowledge of any proceediS 

nof *50^80 ^'^^“sition Act, he woull 

not be bound by the period of limitation 

■>( (1 

position, in 

the present case the award passed by the 
2nd respondent on 18-3-1966 cannot be 
quashed by this Court by a certiorari. The 
®"!? 5 d sffinds, although the petitioner is 
entitled to seek a reference to the Civil 
, ’lu application to be made by her 

to the 2nd respondent under Section 18 of 
the Land Acquisition Act in that regard. 

already noticed, the two refere- 
nces made by the 2nd respondent are now 
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pending before tbe Chief 

Court, Hyderabad at Secunderabad as O. f. 

Nos. 2 and 6 of 1967. ^ 

11. I would, therefore, allow ^ this writ 
petition oiily to this extent, ^ 

direction will issue to . the 2nd respoiident 
(Special Deputy Collector, Land Acquisibon, 
Hyderabad District) to entertain the apphca- 
tion to be Bled by the petitioner under Sec- 
tion 18 of the Act if it is made wthm tivo 
months from this date^and make a reference 
thereon to the Chief ijudge. City M 
Court, Hyderabad at Secunderabad, ^thin 
two weeks thereafter. In the case of such 
an application, no question of l^itaUon 
arises in this case, firstly because the stat^ 
ment of the petitioner that she came to 
know of the passmg of the omy ^ 

October 1966 remains uncontradicte^ ^d 
secondly, as pointed , out by the Division 
Bench of the Patna Hi^ Court, no question 
of limitation arises when a notice under 
Section 9 (3) of the . Act w^ not m fact 
[given to a party who is entitled, to it. More- 
over, the instant case is eminently a just 
and proper one for the Collector to entertain 
the apjmcation and make a reference under 
Section 18 of the Lmd Acquisition Act so 
far as the petitioner is concerned. 

12. A direction wiU issue to the Chief 
Judge, City Civil Court, Hyderabad at 
Secunderabad, not to proce^ w 

enquiry in O. P. Nos. 2 and 6 of 1967 tor 
three months from this date, so that the 
petitioner may have reasonable tii^ to ap- 
proach the 2nd. respondent and the latter 
may make a reference to the _ Court imder 
Section 18 of the Land Acquisiticm Act. It 
such a ffeference is made, all the three 
matters will be heard together by the learn- 
ed Judge. The writ petition is allowed to 
the extent indicated above; but, in the cir- 
cumstances, there will be no order as to 
costs. 

DVT/D.V.C. Petition partly allowed. 
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OBUL REDDI J. 

Kerla Ankamma Devasthanam Vinnakota 
Represented by the trustee, Sayani Samba- 
siva Rao, Appellant v. Manikonda Venkata 
Ratnama and others, Respondents. 

Second Appeals Nos. 412, 471 and 731 of 
1963, D/-11-4-1967, from decree of Sub-J., 
Gudivada in Appeal Suit Nos. 23, 61 and 
22 of 1961. 

(A) Limitation Act (1908), Arts. 134-B 
and 144 — Hereditary trustee of temple 
property alienating it as his own — ^Removal 
of such trustee and appointment of another 
trustee by Endowment Department — Suit 
by such another trustee to set aside aliena- 
tion — Article 134-B and not Article 144 is 
applicable — Even if Art. 144 would apply 
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Ratnama (Obul Reddi J.) 
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starling point for adverse possession would 
be the ^te of removal of previous trustee. 
AIR 1941 Mad 449 (FB), Rdied on; AIR 
1938 Mad 60, Disting. (Para 7) 

(B) Limitation Act (1908), Arts. 142-144 
— ■ Trustee of temple property alienating it 
as his 0 %^! — Suit by successor trustee to 
set aside alienation — Former trustee can- 
not claim adverse possession against temple 
— • Alienation by him was breach of duty on 
his part to safeguard properties and interests 
of temple and he could not make claim 
hostile to the interests and title of the tem- 
ple. AIR 1954 SC 69, Relied on. 

(Para 7), 

Cases Referred*. Chronological Paras 
:(1954) AIR 1954 SC 69 (V 41) = 

1954 SCR 407, Sree Sree Iswar 
Sridhar Jew v. Sushila Bala Dasi B 

;(1941) AIR 1941 Mad 449 (V 28) = 

ILR 1941 Mad 599 (FB), Venkates- 
wara v. Venkatesa B 

:(1938) AIR 1938 Mad 60 (V 25J, 
Venkatasubramania v. Sivaguru- 
natha B 

(1917) AIR 1917 Mad 706 (1) (V 4) = 

4 Mad LW 369, Manikkam Pillai 
V. Thanikachalam Pillai 7 

(1916) AIR 1916 Mad 1001 (1) (V 3) = 

2 Mad LW 723, Palaniandi Malava- 
rayan v. Vadamalai Odayan B 

1. Balaiah, for Appellant; K. Chalapathi 
Rao, tor Respondents (2 to 6 in S. A. 
No. 412 of 1963). 

JUDGMENT ; The sole question that 
anses for consideration in these second ap- 
peals is when does limitation start to run 
in case where a trustee alienates the pro- 
perty of the temple or the deity. 

2. To appreciate the point involved in 
these second appeals, it may be necessary to 
state the relevant facts. The plaintiff (appel- 
lant) laid three connected suits O S 1/59 
O S 33/59 and O. S. 34/59 in the cZ 
of the District Munsif, Gudivada for re- 
covery of the temple lands which are in the 
possession of the defendants. The case of 
the plaintiff in all the three suits is that the 
Iwds in question belonged to the temple and 
toe previous trustees described as ‘Maikonda 
famffy were in possession of the suit lands 
of toe temple on behalf of the temple and 
were utilising the net income derived from 
toe lands for Dhoopa Deepa Naivedyam and 

concerning the temple. 
WhiJe acting as hereditary trustee the mem- 
bers of the Alanikonda family some of whom 
are now defendants, alienated the properties 
to the defendants on the ground that the 
lands were their own private property. They 
were alienated under three sale deeds (1)' 
Ext. B-6 dated 5-3-1942, (2) Ext. B-8 dated 
29-3-45, (3) Ext. B-11 dated 31-8-42. The 
alienations are admitted by the defendants. 
But, their case is that the properties do not 
belong to the temple but were the private 
properties of the trustees in Manikonda 
people, and as such the temple is not entitl- 
ed to recover possession of the property 
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from them as the temple had no title to or 
possession of these lands. The defendants 
also raised the question that the suits are 
barred by hmitation for the reason that their 
predecessors-in-title had perfected their title 
by adverse possession. 

3. The trial Court framed several issues 
the relevant issue being issue No. 3 “whe- 
ther the defendants perfected their title to 
the suit property by adverse possession”. On 
a consideration of the evidence placed 
before the trial Court, it fotmd on the prin- 
cipal issues that the suit property was 
endowed to the temple^ that the membera 
of the Manikonda family were the heredi- 
tary trustees in possession and management 
of the properties on behalf of the temple, 
that they had no right to alienate the pro- 

e ' and that the defendants had not per- 
d their title by adverse possession and 
therefore decreed tne suits or the plaintiff. 
It is against this decree that the defendants 
preferred appeals and the Subordinate Judge 
allowed the appeals A. W. Nos. 22/61, 23/ 
61 and 61/61 on the sole ground that the 
suits were barred by limitation as they were 
not filed within 12 years after the respective 
dates of ahenation. The three suits were 
filed on 8-7-58 and the alienations in respect 
of the three properties in question concern- 
ing the three suits were on 5-3-42, 29-3-45 
and 31-8-42 respectively. 

4. The plaintiff was appointed as the 
trustee by the Endowments Department on 
10-4-57 and he laid tirese three suits on 
8-7-58. Therefore, the question is whether 
these suits are time-barred as found by the 
lower Appellate Court having regard to the 


dates of alienation. It is not in dispute 
that the members of Manikonda family were 
the hereditary trustees managing the tem- 
ple properties and utilising the income de- 
rived from the properties for Dhoopa Deepa 
Naivedyam and for the festivals of the tem- 
ple. Prior to . the appointment of the plain- 
tiff, the members of the Manikonda family 
were either the hereditary or de facto trus- 
tees and they ceased to act as trustees only 
with effect from 10-4-57 when the plain- 
tiff took over charge as the trustees of the 
temple. The finding of both the Courte 
below is that the members of the Mani- 
konda family were either dharmakartas or 
hereditary trustees of the temple till the 

E laintiff took over charge. The trial Court 
as also given a finding that “it is need- 
less to say that a trustee, whether he is 
de son tort or a regular trustee or any per- 
son in management of endowed property, 
carmot prescribe hostile title adverse to the 
deity in whatever m ann er he treated the 
property”. 

5. Mr. Balaiah, the learned counsel ap- 
pearing for the appellant (plaintifF) contend- 
ed that Article 134-B of me Limitation Act 
is the relevant article applicable to this 
case and that the suits are not barred by 
limitation. Mr. K. Chalapathi Rao, the 
learned counsel appearing for the respon- 
dents, contended that Article 144 is tire 
relevant article and not Article 134-B of 
the Limitation Act. It is necessary to ex- 
tract both the articles. 

6. Article 134-B of the Limitab'on Act 
runs in the following terms; — 


1S4-B. By the manager of a Hindu. Muha- Twelve years, 
mmedan or Buddhist religious or 
charitable endowment to recover 
possession of immovable property 
comprised in the endowment which 
has been transferred by a previous 
manager for a valuable considera- 
tion. 

Article 144 reads as follows : 

144. For possession of immovable property Twelve years, 
or any interest therein not hereby 
otherwise specially provided for. 


The death, redghation or 
removal of the trans. 
feror. 


Tlierefore, the question is whether the 
starting point of limitation runs from the 
date of alienation or from the date when 
the plaintiff took over as the trustee of the 
temj^e. 

7. The Madras High Court in Palani- 
yandi Malavarayan v. Vadamalai Odayan, 
2 Mad LW 723 = (AIR 1916 Mad 1001 (l)), 
held that it is a recognised principle of law 
that the statute of limitation would not nm 
where there is ,no person competent to sue. 
Bakewell and Phillips, TJ., in Manikkam 
Pillai V. Thanikachrnam Pillai, 4 Mad LW 
369 = (AIR 1917 Mad 7.06(1)), dealing 
with case where title was pleaded by ad- 
verse possession, held that “since there 
were no properly constituted trustees of the 


When the possession of 
the defendant becomes 
adverse to the plaintiff. 

plain^ temple tiU 1900, and there was, 
therefore no person with knowledge of the 
acts of the defendants or capable of taking 
the_ necessary steps for the protection of the 
plaint properties, adverse possession com- 
menced to run only from the year 1900 
when the trustees were appointed and that 
the. present suit of 1911 was not barred by 
“!?>tation . A Full Bench of the Madras 
High Court per majority in Venkate.swara 
V. Venkatesa, AIR 1941 Mad 449 (ITI), held 
mat vvhere a manager of a Hindu religious 
institution makes an alienation of the pro- 
perty of the institution for valuable con- 
sideration _ and the succeeding manager 
seeks to impeach that alienation by suit; 
Art. 134-B, and not Art. 144, applies even 
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when there is an interval of time between 
the death, resignation or removal of the 
previous manager and the electioa or ap- 
pointment of the subsequent manager. 
Even if Art. 144 does apply, the date ot 
the starting point of adverse possession m 
such a case is the date of the death, res^- 
nation or removal of die manager who 

effected the alienation, and not the date ot 
election or the appoincment of his succes- 
sor”. The lower Appellate Court 
upon a decision of the Madras High Court 
in Venkatasubramania v. Sivagurunatha, 

AIR 1938 Mad 60, where it is held: 

“Adverse possession of an ahenee dates 
from the moment the alienee is without 
lawful title. That time is in the case ot a 
void transfer, the date of the transfer; in 
the case of a voidable transfer toe date ot 
the avoidance and in the case of the trans- 
fer efiective for a period (whether because 
of estoppel or otherwise^ the date of the 
termination of the period. 

A trustee of a choultry ahenat^ pro- 

perty belonging to the choultry as his own. 
He did not purport to pass title as mana- 
ger of the choultry: 

Held, that the Venation was ab initio 
and possession of the alienee becarne adverse 
from toe date of the alienation and not from 
the death of toe trustee”. , 

It is on toe basis of this nilmg that toe 
lower Appellate Court held mat the start- 
iue point of limitation is the date of alieM- 
tion and not the date of renioval or toe 
date when the new trustee took charge. 
This is not a decision rendered under 
Article 134-B of the Limitation Act and the 
Full Bench of the Matoas High Court re- 
ferred to above is binding as toe Quezon 
referred to the Full Bench was when does 
toe starting point of Umitation begin under 
Articles 134-B and J44 of toe Limitation 
Act’ . The Supreme Court in Sree Sree 
Iswar Sridhai Jew v. Sus hila Bala Dasi, 
AUl 1954 HC 69, dealing with a case of 
advfjrse possession he]d: 

“If a sheball by acting contrary to the 
terms of his appointment or in breach of 
liis duty as such shebait could claim ad- 
vc;rse possession of the dedicated property 
against the idol, it would be putting a pre- 
mium on dishonesty and breach of duty on 
liis part and no property which is dedicated 
to an idol would ever be safe. The shebait 
for toe time being is the only person com- 
petent to safeguard the interests of the idol, 
his possession of the dedicated property is 
the possession of the idol whose shebait he 
is, and no dealing of his with toe property 
dedicated to the idol could afford the oasis 
' of a claim by him for adverse possession 
against tire idol.” 

ITherefore, there is no doubt from what is 
laid by the Supreme Court that if a trustee 
acting contrary to the terms of his appoint- 
ment or in breach of his duty as the trus- 
tee could claim the dedicated property 
against the idol, it would be certainlv put- 
ting a premium on dishonesty and breach 
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of duty on his part and no property which 
is dedicated to an idol would ever be safe. 
The trustee is a person appointed to safe- 
guard the properties and interests of toej 
temple and he is in possession of toe pro- 
perty on behalf of, the temple and, there- 
fore, no claim can be made by Iiim hostile 
to the interests or title of the temple. A 
trustee, as long as he continues to act as a 
trustee, carmot claim adverse possession 
against toe temple. Therefore, having re- 
gard to the Full Bench decision of the 
Madras High Court referred to above, toere| 
is absolutely no doubt that it is Art. 134-B 
that apphes and the limitation starts from 
toe date of toe removal of toe previous] 
trustees, viz., the members of the Mani-| 
konda family. In this case, as has been 
found by the lower Appellate Court; toe 
members of the Manikonda family were 
trustees till toe appointment of toe plaintiff, 
and, therefore, the limitation begins to run] 
only from the date when a regularly ap- 
pointed trustee takes charge and the plain- 
tiff has taken charge on 10-4-1957 and filed 
toe suits on 8-7-1958. Therefore, the suits 
are within time. 

8. In the result, toe finding of toe lower 
Appellate Court in the three concerned 
suits that they are barred by hmitation is 
reversed. The judgment and the decree of 
the lower Appellate Court are, therefore, 
set aside and the appeals are allowed and 
the suits are decreed as prayed for with 
costs here and in toe lower Appellate 
Court. 

HGP/DVe Appeals allowed. 


AIR 1969 ANDHRA PRADESH 15 
(V 56 C 8) 

GOPALRAO EKBOTE, J. 

Patuii Veeranna and another. Appellants 
V. Pathuri Seethamma, Respondent. 

Second ^peal No. 720 of 1962, D/- 
15-9-1966, &om decree of Dist. Court, West 
Godavari at Eluru in Appeal Suit No. 251 
of 1961. 

(A) Hindu Adoptions and Maintenance 
Act (1956), fteamble and S. 4 — Act codi- 
fies law relating to maintenance — ObjetA 
of codification — Act has overriding effect 
against any tex^ rule, etc., of Hindu Law. 

The Act is intended not merely to amend 
but also to amend and codify the law re- 
lating to maintenance among Hindus. The 
object of such codification is that, on any 
matter specifically dealt with by toe Act, 
such law would be sought for in the codi- 
fied enactment itself. It must provide self- 
contained provisions in regard to that 
branch of law. Where a statute is expressly 
said to codify the law, the Court, as a gene- 
ral rule, is not at hberty to go outside the 
four comers of law simply because, before 
the existence of the enactment, another law 

BK/BL/586/67 ~~ 
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S revailed. This is made clear by S. 4 of 
16 Act. That section gives an overriding 
effect to the provisions of the Act as against 
any text, rule or interpretation of Hindu 
Law or any custom or usage as part of that 
law in force immediately before the com- 
mencement of the Act. ' Nevertheless, the 
Act would apply only to those Hindus 
whose relationship in regard to mainte- 
nance is specified in the Act. 

(Paras 10 and ll')j 
(B) Hindu Adoptions and Maintenance 
Act (1956), Ss. 22 and 25 — Applicability 
' — I Surrender of estate by widow in favour 
of reversioners prior to Act — Agreement 
by reversioners to pay maintenance with 
condition against enhancement — Sec. 22 
not being retrospective held did not apply 
•—Suit under S. 25 for enhancement of 
maintenance not maintainable — ' Widow’s 
only claim cotdd be on basis of agreement. 

Section 25 confers ample powers on the 
Court to vary, modify or even , discharge 
any order fixing the amount of iriaintenanca 
made by a decree of Court or alter ■ the 
agreement, if entered into by the parties. 
This can be done even in a case where 
there is an agreement that no enhancement 
would either be demanded or be given. 
Section 25. relates only to such decrees or 
ameements which are in favour of persons 
vmo either under the traditional Hindu law 
or vmder the Act, are entitled to mainten- 
ance and such decrees or agreements are’ 
suffered by persons who are obliged to 
maintain them. Any other agreement will 
obviously fall outside the scope of S. 25. 

(Para X) 

Before the commencement of the Act, a 
widow surrendered her deceased husbands 
estate in favom of the reversioners who by 
a separate agreement agreed to pay a cer- 
tain amount to the widow by way of mam- 
tenance with a condition that no enhance- 
ment would be asked for. by the 'widow. 
After the coming into force of the Act, the 
■widow filed a suit for enhancement of main- 
tenance: 

Held, that (i)’ the widow, after surrender, 
effaced herself and was not entitled to be 
maintained rmder the old Hindu Law. AIR 
4957. Andh Pra 156, Rel. on. (Para 7) 
(ii) that after the commencement of the 
Act, S. 22 of the Act not being retrospec- 
tive, the wdow could not have instituted 
any suit under that section for maintenance 
against the reversioners in whose favour she 
had aheady surrendered the estate: AIR 1961 
Andh Pra 131 (FB). and AIR 1965 SC 19Z0, 
Rel. on. 

Although S. 25 is retrospective, that sec- 
tion does not relate to an agreement be- 
tween the reversioners and the wdow who 
was neither entitled to be maintained under 
the old law because of surrender nor was 
entitled to bo maintained under S. 22 of 
the Act, as it is not retrospective, from the 
estates in the hands of the reversioners. 

(Para 11) 


(iii) that her only claim could be on the 
footing of the contract. Since the contract 
itself embodied the term that no enhanc^ 
ment would be possible, she could not insti- 
tute a suit for any enhancement at all. 

(Para 11) 

Cases Referred: Chronolo^cal Paras 

(1965) AIR 1965 SC 1970 (V 52) = 

a 2 Andh WR (SC) 17, Raja 

1 Rao V. Sitharamamma H 

(1961) AIR 1961 Andh Pra 131 
(V 48) = ILR ,(1961) 1 Andh Pra' 

143 (FB), A. Ramamoorty v. 

Sitharamamma 11 

(1957) AIR 1957i Andh Pra 156 
/V 44) = 1956 Andh WR 415 
(FB), Kondamma v. Seshamma . [J 

T. H. B. Chalapathi for V. P. Partha- 
sarathi, for Appellants; R. V. Vidyasagar, 
for Respondent. 

JUDGMENT; The defendants are the 
appellants before me. The second , appeal 
arises out of a suit instituted by Pathuri 
Seethamrria, the respondent-plaintiff, who is 
the widow of Butchi Ramanna. Butchi 
Ramarma died in 1933 having divided from 
his brothers, Veeranna and Venkarma. On 
the death of Butchi Ram anna , his pro- 
perties devolved bn Seetharruna, the widow. 
She, however, executed a surrender deed 
after fomr years, of her husband’s death in 
favour of Venkarma and Veeranna who were 
the nearest reversioners to the estate. They, 
in turn, executed a maintenance deed ' pro- 
mising to pay Rs. 25 per year besides pro- 
mising to supply some chillies andredgram. 
The first defendant is the wife of Venkarma 
and the second defendant is the daughter. 
The third defendant is the brother-in-law 
of Veeranna. The fomth defendant is his 
son. The plaintiff contended that the main- 
tenance amount is too meagre in view of 
the rise in prices and, therefore, pleaded that 
the amount be enhanced. She, therefore, 
wanted Rs. 300 per year apart from the 
supply of chillies and redgram fixed in the 
maintenance deed. 

2. In the written statement, it was con- 
tended that the plaintiff is not entitled to 
enhancement of maintenance. An objec- 
tion was raised that, rmder the law, she 
cannot claim any enhancement. It was also 
pleaded that there is a recital in the main- 
tenance deed to the effect that no claim 
for enhancement or reduction could he 
entertained. The defendants also denied 
^at there are circumstances wliich warrant 
increase in the maintenance amount. 

3. Upon these pleadings, the trial Court 
framed appropriate issues. The plaintiff 
marked one document while the defendants 
marked one other docmnent. No oral evi- 
dence was adduced on either side, 

4. Upon this material, the trial Court 
decreed the plaintiff’s suit negativing the 
contentions raised by the defendants. It 
was fmmd that the plaintiff would be en- 
titled at Rs. 150 per annum to be paid in 
two instalments, one from Asvayuja Bahula 
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stances could lie for tie enhancement of 
the amount agreed to be paid by a contoct. 
it was, therefore, not possible for the widow 
to institute a suit imder the traditional 
Hindu Law or under the contract for en- 
hancement of the amounts thus fixed. 

8. What was, however, successfully con- 
tended in the Courts below was that, under 
S. 25 of the Act, a suit seeking enhance- 


80 and the other on Magha Bahi^ 30. 
trial Court also granted arrears at the same 
rate from the date of the smt. 

5. Dissatisfied with that judgment, the 
two sets of defendant fil^ two sep^® 
appeals, A. S. Nos. 251 and 270 of 196L 

The District Judge, Eluru, disallowed Ae 
appeals agreeing wth the view ot the ^ 

Ccmrt. It is this decision of the l^med ^ - , - 

DictTipt iTudae that is the subject-matter or ment. of the maintenance under an agree- 
^ --- hv ment can lie. The same argument is ad- 

vanced before me by Shri R. Vidya Sagar, 
the learned counsel for the respondent. 

9. In order to appreciate this conten- 
Kom it is necessary to read S. 25 of the Act 
which runs as follows: — 

“The amount of maintenance, whether 
fixed by a decree of Court or by agreement, 
either before or after the commencement of 
this Act, may be altered subsequently if 
there is a material change in the circum- 
stances justifying such alteration.” 

A careful reading of that section would re- 
veal that the seetion confers ample powers 
on the Court to vary, modify or even dis- 
charge any order fixing the amount of 
maintenance made by a decree of Court or 
alter the ameement, if entered into by the 
parties. This can be done even in a case 
where there is an agreement that no en- 
hancement would either be demanded or 
be given. Of course, the alteration would 
be made only if there are material changes 


the second appeal, which is preferred by men^^can_^lm. JThe^ s^e ^gi^ent is 
one set of defendants. 

6. The principal contention of the 
learned counsel for the appellants is tn^ 
after the execution of the surrender deed, 
the widow was not entitled to any mamte- 
nance under the traditional Hmdu Law,tliM 
she was given maintenance omy under an 
agreement and that no suit, therefore, _ 
lie for the enhancement of such a mmme- 
nance fixed by the contract. It w^ furaer 
contended that S. 25 of <^6 Wu Adot^ 
tions and Maintenance Acti 1956 (No. 7_o 
of 1956) (hereafter called the Act) is 
not applicable because the widow woidd 
not be entitled to maintenance under b. AJ, 
of the Act in view of the fact that her hus- 
band died before the Act came mto force, 

7 It is not in doubt that a widow, wno 
surrenders the estate in favom of her im- 
mediate reversioners, thus_ effaces herseuj 
cannot have claims to maintenance CTomtho 
reversioners. In Kondamina v. S^^mni^ 

1956 Andh WR 415 = (AIR 1957 


Pra 156), a Full Bench of this Court held m the cucumstances justifying such altera- 
tbat “if there is an agreement between the tion. What, however, must be remembered 


widow who surrenders the estate of _ her 
deceased husband and the next reversioner 
who takes the estate on such surrender that 
the widow should be provided maintenance 
out of the estate, either by the allotment ofi 
a specific part of the property or hy P^" 


is that S. 25 of the Act relates only to such 
decrees or agreements which are in favour 
of persons who either imder tiie traditional 
Hindu law or imder the Act, are entitled 
to maintenance and such decrees or agree- 
ments are suffered by persons who are ob- 


ment of a specific sum or otherwise, the liged to maintain them. In other words, in 
widow would be entitled to maintenance in order to take advantage of S. 25 of the Act, 
accordance with such agreement. She can- the maintenance agreement must be in 


not get enhanced maintenance in excess of 
the agreed stipulation if the reversioner 
objects. If, however, the widow surrenders 
the estate in favour of the next reversioners 
without any stipulation for maintenance, 
she is not thereafter entitled to be main- 
tained out of the estate in the hands of 


favour of a person who, either under the 
old Hindu Law or under the Act, is entitled 
to claim maintenance from a person who is 
a party to such an agreement. Any otheri 
agreement will obviously fall outside the 
scope of Sec. 25 of the Act. It is true that 
S. 25 is retrospective in its operation. It 


the reversioners and that the_ latter cannot apphes even to a case where the agreement 
be compelled to pay her maintenance”. It of maintenance is entered into between the 


will thus be clear that, immediately after 
she surrendered, she accelerated the in- 
heritance and effaced herself and was, 
therefore, not entitled to be maintained 


parties either before the Act or it is entered 
into after the commencement of the Act. 
The plain lanmage of the section makes 
that position abundantly plain. The section 


from the estate. Consequently, the rever- however cannot apply to a case where ^ere 


sioners in whose favour she had surrendered 
or tiieir successors cannot be compelled to 


is an agreement in favour of a person who 
need not be maintained either imder the 


maintain her from the estate. She was of old Hindu Law or under the Act by a per- 

son who has undertaken the obligation to 
maintain. For example, a person who is of 
charitable disposition, ff he enters into a 
contract to maintain a person, whose main- 
tenance is not an obhgatipn of his either 
under the old Hindu Law or under the Act, 
can such an agreement fall within the ambit 
of S. 25? Obviously, not 


course entitled to receive the amount of 
maintenance as agreed by the reversioners 
in a separate agreement executed in favour 
of the widow. The agreement incorporates 
a condition that no enhancement wul be 
asked by the widow. That being a term 
of the contract it is binding upon the par- 
ties. No suit therefore, in the circum- 
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10. In tins connection, it must be re- 
membered that Chapter III of the Act codi- 
Hk the law of maintenance applicable to 
Hindus. It is clear from the Preamble to 
the Act that the Act is intend- 
ed not merely to amend but also ‘to amend 
and codify the law relating to maintenance 
among Hindus’. The object of such codi- 
fication is that, on any matter specifically 
dealt with by the Act, such law would be 
sought for in the codified enactment itself. 
It must provide self-contained provisions in 
regard to that branch of law. Where a 
statute is expressly said to codify the law, 
the Court as a general rule is not at liberty 
to go outside the four comers of law, 
sim^y because, before the existence of the 
enactment, another law prevailed. This is 
made clear by S. 4 of the Act. That sec- 
tion gives an overriding effect to the provi- 
sions of the Act as against any text, rule 
or interpretation of Hindu Law or any cus- 
tom or usage as part of that law in force 
immediately before the commencement of 
the Act. 

11. Nevertheless, the Act would apply 
only to those Hindus whose relationship in 
regard to maintenance is specified in the 
'Act. Now rmder S. 20 of the Act, a Hindu 
is imder a legal obligation to maintain his 
wife, his minor sons,' his rmmanied 
daughters and his aged parents, whether he 
possesses any property or not. The obliga- 
tion to maintain these relations is personal 
and legal in character and arises from the 
very existence of the relationship between 
the parties. Likewise, S. 18 of _ the Act 
creates a right in a wife for maintenance 
as it is an incident of the status- of naatri- 
mony and the husband is under a legal 
obligation to maintain his wife. Sec. 22 
of the Act relates to the maintenance of 
dependants. For the purpose of Chap. HL 
Section 21 defines who the dependants are. 
According to S. 22, subject to the provi- 
sions of sub-section (2), the heirs of a de- 
cciised Hindu are bound to maintain the 
dependants of the deceased out of the estate 
inherited by them from the deceased. The 
liability of each of the persons who takes 
the estate shall be in proportion to the 
value of the share or part< of the estate 
taken by him or her. It is"' conceded that 
it is uufl.ir this section that the husband’s 
brothers, in whose favour the widow had 
surrendered the estate, would be entitled to 
be maintained from the estate if S. 22 ap- 
plies to her case. But, S. 22 does not ap- 
ply to tlie case of the plaintiff as that sec- 
dnn is not retrospective. Admittedly, the 
husband of the plaintiff died long before 
the Act came into force. It is now fairly well 
settled that Section 22 of the Act is not 
retrospective, see Ramamoorthy v. Sitha- 
ramamrna, AIR 1961 , Andh Pra 131 and 
Raja Gopala Rao v. Sitharamamma, (1966) 2 
Andh WR (SC) 17 = (AIR 1965 SC 1970). 
This position is not controverted. What has 
been however argued was tliat the right to 
be miuutained being a continuing right she 


A. LB. 

could clmm enhancement. What is however 
lOTored in advancing such an argument; is 
fhat the plaintiff after surrender was not 
^tiued to be maintained under the old 
n ^ A the commencement of| 

the Act, Sec. 22 of the Act not being retro- 
spective, she could not have instituted any 
suit_ under that section for maintenance 
against the reversioners in whose favour she 
u smrrendered the estate. It would] 

thus be clear that she, not being a person 
who is entitled to be maintained under Sec- 
tion 22 of the Act, cannot file a suit under 
^c. 25 of the Act for the enhancement of 
the maintenance, based on an agreement 
executed in her favour prior to me com- 
mencement of the Act Although Sec. 25 is 
retrospective but that Section does not re- 
late to such an agreement between the 
plamtiff, who was neither entitled to be, 
ma int a in ed under the old Law because of| 
surrender nor is entitled to be maintained 
imder S. 22 of the AcL as it is not retrospec- 
tive, from the estates in the hands of the 
reversioners. Her only claim can be on the 
footing of &e agreement, that is to say, the 
r^ntract. Since the contract itself embodies 
the term that no enhancement would be 
possible, she cannot institute a suit for any' 
enhancement at all. 

12. I am, therefore, satisfied that the 
lower Courts have erred in holding that the 
plaintiff could institute the present suit for 
the enhancement of the maintenance under 
Sec. 25 of the Act. In my -view. Sec. 25 is 
not applicable to the plaintiff’s agreement 

13; The result is that the second appeal 
is allowed and the plaintiff’s suit is dismiss- 
ed. I leave the parties to bear their own 
costs throughout Leave granted. Court- 
fee to be collected from the petitioner. 
GMJ/D.V.C. Appeal allowed. 


AIR 1969 ANDHRA PRADESH 18 
(V 56 C 9) 

KUMARAYYA, J. 

Sri Venugopalaswamy Temple, Tenali re- 
v ^ Managing Trustee, Peti- 

2e2f967."°' 1962. D/- 

Constitution of India, Article 227 —* 
Supervisor jurisi’etion of High — 

Scope and exercise of Case bpforA 

- Tenant Lawf- 
Andhra Tenancy Act (18 of 1956), S. 13. 

Cnnri-® ji^dicHon of the Hi^ 

Court extends over all the tribunals in the 

constituted 

u^er the i^cffira Tenancy Act; but this 
^■traor^ary jurisdiction has to be exercised 
spanngly and only in cases where there is 
mamfest error of law which has resulted 
m mjustice or where the tribu nals have 

HK/IK/C458/67. ^ 
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grotinds termination of his tenancy his 
eviction tom the leased lands by making an 


application under Section 13 of the Act to 
the Tahsildar. He made Anjayva, the sut> 
lessee a party respondent to the said peti- 
tion. That petition was resisted by the 1st 
respondent who denied that he ever sub- 
leased the land or committed default in 
payment of rent. His contention was that 
ever since the present M anagin g^ Trustee 


(icted with such mate^ Sek 

dse of their jurisdiction as to render tneir 

orders invalid in law. 

In an application imder S. 13 of And^ 

Tenancy Act, the onus of provmg 
justifying termination of tenancy and ew - 
tion^^e cultivating tenant is on the peh- 
Soner and if he can f 

groimds in Clauses (a) to (t) or ^ • , cvci _ 

toe Act against his culUvatmg tenant, ne charge, he was demandmg higher rent 

vrill be necessarily entitled to an order m refusal he made attempts to sell 

bis favour. In that event, considei^ons oc lease-hold rights in the lands by public 

hardship or expediency or any ^ omer con- auction. As he failed to gain his object by 
sideration will not at ^ s^d m his way. of timely intervention of the 1st 

Nor can the ri^t conferred on nim unaer respondent he now conceived the idea of 
toe soecific provisions of Sec. 13 eviction by filing an application under Sec- 

be whittled down or adversely affected by 2nd Respondent denied that 

toe application of any principles of gene^ 
kw. Provision of Sec. 13 ^ “^ndatoty, and 
has to be obeyed in fifil. Of coi^e , 

be stricdy conned and 

^Tfdb^^^2^and^ (1961). 2^An^ WR 312. 'the grounds on which eviction was 

/I nn " ^ara 6) sou^t are ill-founded, that toe lands were 

Cases Referred: Chronological Paras •• 


he was a sub-lessee. 

3. The Tahsildar on toe materid 
brou^t on record which consisted of evi- 
dence both oral and documentary found 


(1963) 1963-2 Andh WR 235, Anwetti 
Ramachandra Rao v. Addep^ 
Venkata Lakshminarayana Sastn 

’(1961) 1961-2 Andh WR 312 = 1961. 
An(to LT 865, Majji Parasuramulu 
v. Simhadri Suryanaray^amutoy 
'(I960) 1960 Andh LT == (I960) 

■' 1 Andh WR (NRG) 18 (3) Veera- 
bhadrayya v. T^il^ 

'(1949) AIR 1949 Gd 571 ^ 36) - 
ILR (1945) 2 Gal 591, Kanto M. 

Mullick v. Jyotish Gh. Mu^ene^ 

-'(1923) AIR 1923 Gd ^7 

26 Gal WN 678, Jetha Bulchand V. 
F. G. Grace 
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T. Veerabhadraiah, for Petitioner; Y. G. 


being cultivated under the supervision of 
toe lessee, toat the allegation of sub-lease 
is untrue, and the oral evidence in support 
thereof is unworthy of credence; and that 
the petitioner has failed to establish default 
on part of toe lessee in payment of rent 
He was of toe view toat toe stipulation as 
to toe date of payment is not at aU proved, 
that toe receipt Ext. R-1 in relation to rent 
payable for the year 1959-60 which shows 
toat toe rent was accepted imder protest 
without prejudice to the tenmle’s contention 
for fixation of hi^er rent does not show 
toat the rent was paid after the due date. 
The Tahsildar having thus found that the 
petitioner had failed to establish both the 
sub-lease and default as alleged by him dis- 


i. ^ Mr, 1 Ppc- missed his petition. On appeal, toe Revenue 

Kris^mi^y, Nqs 3 I^ivisional OfBcer, was incjiied to the view 

pondent No. 1 died and Resp . lease was a permanent lease, that 

and 4 m person. _ ” , , , , , . 

ORDER: This is a petition under A^- 
ele 227 of the Gonstitution of India seekiag 
to revise the orders of the Tahsildar ^ 
the Revenue Divisional Officer, Tenali, made 
under Section 13 of toe Andhra Tenancy 
Act (hereinafter referred to as the Act) r^ 
fusing to evict the respondent as toe culti- 
vating tenant of toe petitioner. 

The petitioner is Sri Venugopak- 




swami Vari temple, Tenali represented by 
toe Managing Trustee. The said temple 
leased out some of its lands to toe re^on- 
dent Kakamanu Anjaneyulu with a stipuk- 
tion of annual rent of 13 bags of paddy. 

The respondent had his own knds acres 50 
in extent around this leased land, which he 
is in possession of ever since 1922. The case 
of the petitioner is that toe 1st Respondent 
having disposed of his own knds to others, 
had sub-leased the temple land to Adusu- 
malli Anjayya for hi^er rent. Besides he 
committed default in timely payment of 
rent for toe year 1959-60 and paid the 

same on 15-2-1960 long after toe expiry of 

toe due date. The petitioner sought on these ;-yisory jurisdiction of tois Court. 


toe alleged sub-lease has not been establish- 
ed inasmuch as P. Ws. 4 and 5 denied all 
knowledge about it and there was conflict 
between the testimony of P. W. 1 on one 
hand and P. Ws. 2 and 3 on toe other, in 
relation to the term of sub-lease and that 
toe default in payment has not been prov- 
ed. He foxmd that toe usual date of pay- 
ment of rent in toat area was Magha Bahula 
Amavasya; toat the rent for toe year 1959- 
60 was paid earlier on 15-2-1960 itself and 
toat according to P. W. 5 this rent was to 
be paid by Radhotsavam which fell on 13-3- 
1960, and further toe previous years’ re- 
ceipts of 15-4rl954 and 17-4-1935 (sic) 
showed toat toe amount used to be paid as 

g er the arrangements in toe months of April 
om time to time, and that as against this, 
toe petitioner did not produce toe accoimts 
of toe temple to rebut the stand taken by 
toe first respondent In this view he upheld 
toe order of the Tahsildar. 

4. Aggrieved Iw these orders, toe peti- 
tioner has come to this Court involving super- 
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5. Mr. T. Veera Bhadrayya, learned 
coT^el for petitioner contends that both the 
TahsUdar and the Revenue Divisional Offi- 
cer failed to correctly appreciate the evi- 
dence in relation to sub-lease, that the Reve- 
nue Divisional Officer failed to take into 
account the 1st respondents personal inabi'^ 
1^ to carry on cultivation while considering 

probabilities of sub-lease, that both the 
tabunals have failed to appreciate that the 
due date of payment of rent was much 
eMlier than the date of receipts on which 
reliance has been placed, that Ext. P-1 itself 
shows that it was a late payment, that the 
^er receipts referred to by the Revenue 
Divisional Officer related to arrears of rent 
pmd in one liunp smn, and that both the 
Wbunals have failed to appreciate the true 
impact of Sec. 13 (a) and thus having com- 
iffitted error of law apparent on lie mce of 
the record and this Court should therefore 
quash the said orders in exercise of its 
powers under Art 227 of the Constitution. 

6. It is indisputable that the supervisoiy 
jurisdiction of fids Court extends over all 
the tribunals in the State including the tribu- 
nals constituted under the Act; but this 
extraordinary jurisdiction has to be exercis- 
ed sparingly and only in cases where there 
is manifest error of law which has resulted 
in injustice or where the tribunals have 
acted without or in excess of their jiuisdic- 
tion or acted with such material irregularity 
in ^ercise of their jurisdiction as to render 
their^ orders invalid in law. It is obvious in 
the mstant case that the onris of proving 
grounds justifying termination of tenancy 
and eviction of the cultivating tenant .was on 
the petitioner and it admits of little doubt 
that if he can establish any of the grounds 
in Clauses (a) to (R of Sec. 13 of tiie Act 
against his cultivating tenant, he will be- 
necessarily entitled to an order in his favour. 

In that event, considerations of hardship or 
emediency or any other equitable con- 
sideration will not at all stand in his way. 
Nor can the ri^t conferred on him rmder 
ffie specific provisions of Sec. 13 in any way 
Im whittled down or adversely affected by 
the application of any principles of general 
law. Provision of Sec. 13, it may be noted, 

IS mandatoty, and has to be obeyed in fuU. 

Or course it must be strictly construed and 
PSbts panted thereunder will be fully en- 
rorced. That has been the consistent view; 
ot Court. In Veerabhadrayya v. Tahsil- 

at p. 229, Sesha- 

of “ relation to the Act. 

at p. 229 thus ; 

this Act are 

mandatoty. While conferring certain rights 

to a large extent, 
abndge nghts of the landlord. In such 
habilities of the landlords 
^d temmts alike must be strictly constru- 
5^- Secbon 13 (a) gives the landlord a right 
eviction of a tenant, uffio 
deffiulted m ffie payment of the rent due”. 

then was)' 

cited this dictum with approval in MalK 


A.IIL 

Parasurarnulu v. Simhadri Suryanarayana- 

"^VR 312 at p. 315, 
While deciding the question whether accep- 
^ce of rent even ^ter the , grace period 
has expu^ can be of any avail to the tenant 
arid whether he can invoke the doctrine of 
estoppel or waiver against the landlord on 
account of the same to defeat his right 
mmer Sec. 13; the learned Judge observed 

permits eviction 
^bject to the conchtions prescribed for evic- 
on m Sec. 13, one of which is the failure 
to p^ rent due by the tenant within a 
month from the date on 
which toe rent is due according to the usage 
* ISj therefore, sufficient 

mdication in toe Act itself which will show 
toat toe provisions of any existing Jaw are 
not applicable to toe conditions prescribed 
for eviction m Section 13. Acceptance of 
rent even after the grace period has expired, 
therefore, can be of no avail to the tenant 

^ to say that 

“ 5^port of this view, 
w- I decided by the Cal- 

^tta Hi^ Court in Jetha Bulchand v F C. 
Grace AIR 1923 Cal 227 and KmtoM 

Cd^57/’A^°— AIR 1949 

to “ if Divisional Bench case 

^ 7 Kamachandra Eao v. Addepalli 
‘Y ft « Sastri, (1963) 2 
Ai^ 235 at p. ^8, toe same learned 
iludge ^eakmg for the Court referring to 
.case law on toe point observed thus f 

•**••• to the specific provi- 

mons of the section which coders a riXt 

set the tenant evtotod 
if toe tenant fa^ to pay the rent witto 
the time specified m Section 13 (a), the^ 
ceptpce of rent after the time snecififd fn 
Section 18 (a) does neither mak?e tof a“ 
ceptmce a payment within the mea^fo- 

that by itself be con- 
strued as a waiver entitling the tonanf 

continue in possessiom Even to casl^hem 

default IS committed which fiittlci,' ® 
ground for the landlord to ^et f 

Tf ^ itself amount to a waiver. 


It mav iTp ^ amount to a waiw 
mS out ^nd 7 h® 7 P® 5 ,°'^.°f limitation is 
acc^® it ^ landlord is obliged to 

teS^ ind -3® P^y^ent of rent by the 
CT^aft^ toi^d f®®®gtance by the lanffioid 
ficial tn *^^to stipulated may be bene- 

S *^®y„?“y be saved the 

costs of litigation. Whatever mav be the 
consffierations for accepting toe pw- 
ments of rent after the fiefaSt, it caSot 
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by itself justify a conclusion 
to a waiver and estops the lan^ord fro 
taking steps to evict the tenant 

The learned Judges 

dar has no discretion, to refine to toe 

tenant if the conditions speci^d m b. J-cSW. 

Ito (f) have been established. Thus 
be seen that the statute has &ven tke 

of eviction to the landlord duimg^e 

Iciorrency of .the lease in ®^These 

specified in Sec. 13 have fulfdled. These 
founds must be stncdy conslra^d and 
Nearly established to entad the Penalty of 
termination of tenan^ and 
legislature in its ^vlsdom has thou^t t^t 
mire failure to pay wi^ the 

period of one month from' the date stip^t 
Id in the lease deed or in the . absence of 
such stipulation withm a “"g 

month from the date on which toe rent ^ 
due according to toe_ usage of .Je 
and in case the rent ^ payable 
of a share in toe produce, failure to dehvCT 
tte prodace at *e tirne .of 
lentail the penalty of evicfaon. The same 
would he toe consequence if the less^ h^ 
sub-leased the land. Default m PaJ^®^ of 
rent, whether wilful or not, is sure to en^ 
that penalty. So also toe sub'le^® 
grounds whatsoever. The landlord gets toe 
n^ht as soon as toe ground is made out and 
the tenancy tribunal has no choice but to 
grant the relief. The queslicm ^f-I^Hties 
whether any of the 

tmder toe Act have ovedo^e^these m^^^_ 

SFJe'ST &TobI saasfao. 

to^y established by the m^eri^ °^lTrlnt 
It is not the case of the parties that toe rent 
w^ payable in the form of a sh^e m toe 
produce. Of course, the rrat ® 

but certainly not as a particular share m toe 
produce and admittedly the lessee h^ been 
paying not in kind but in cas^ 
grains are sold in the market. The due ^ 
of payment as stipulated has esta- 

blished by the material on record. The r^- 
pondent’s contention was that rrat was to 
L paid on the Radhotsavain ^y which 
faUs in the month of March. P.W. 5 adnut- 
ted that the lease amount was intended tor 
the Eadhotsavam. That must support toe 
case of the lessee. Even otherwise if it c^- 
not be established that there was any stipula- 
tion as to the due date of paymmt of rent 
the provision says that it should be paid 
within a period of one month accordmg to 
toe usage in the locality. The onus of prov- 
ing default was on the petitioner. Obvmusly 
he has failed to discharge that onus. Relia- 
nce on Ext. P-1 is of no avail when it does 
not categorically state the due date of pay- 
ment. The endorsement on the same also 
does not advance his case. Acceptance of 
rent, as the endorsement shows, was omy 
without prejudice to his right to applv for 
determination of higher rate of. rent. There 
is nothing to suggest that the endorsemerit 
referred to the right of eviction which it 
would have if toe payment was out of time 
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or was not prior to toe due_ date. The peti“ 
tioner would have been entitled .to toe r^ 
lief of eviction, if he could establish that toe 
rent was paid after due date. That he h^ 
failed tp prove. Similarly toe case of .^b- 
Jease as held by the Tribunals has ncrt b®^ 
made out by the evidence on record. The! 
finding is one of fact based on appreciation 
of evidence and cannot merit inteiferCTce in 
exercise of supervisor}' jurisdiction of_ this 
Court. In this state of record, it is not 
possible to, hold that toe tribun^ have 
committed any error of laiy on toe face of 
the record or that toe orders ox toe_ said, 
tribunals merit interference.. The petiti^ 
toerefore, fails and is dismissed with costs. 
Advocate’s fee Rs. 100. 


‘ 7. This case coming on for being men- 
tioned this day upon toe letter of toe Advo- 
cate for the petitioner dated 27-4-1967 and 
upon hearing ih® further arguments, the 
Court made the following : — - 

ORDER 

It is made dear here that it was_ found 
unnecessary to deal with toe question ot 
permanent tenancy in toe judgment as bom 
the authorities purported to act and decide 
toe question under toe Andhra Tenancy Act 
and have refused relief only tmder that Acti 
Any observation made by toe Revenue Divi- 
sional Officer in relation to toe permanmt 
tenancy is not germane to toe proceeding 
before me when as a matter of fact he pur- 
ported to act under toe Andhra Tenancy 
Act. Therefore, his observation in that 
behalf will have no legal effect. 
HGP/D.V.C. Order accordingly. 


AIR 1969 ANDHRA PRADESH 21 
(V 56 C 10) 

BASI REDDY, J. 

Poonamalli Ramayya and another. Peti- 
tioners V. The State of Andhra Pradesh and 
otoers, Respondents. 

Writ Petition No. 314 of 1963, D/-27-4- 
67. 

Constitution of India, Art. 226 — Natural 
justice — Orders pass^ by Government not 
strictly called judicial or quasi-judicial — 
Even then before order in favour of party 
is set aside, he should be given chance to 
make his representation; (1967) 1 All IR 
226, Reh on. (Para 4) 

Cases Referred: Chronolo^cal Paras 

(1967) 1967-1 AU ER 226 = (1967) 

2 WLR 962, In re H. K. (an in- 
fant) 4 

■ P. Babul Reddy, M. V. Ramana Reddy 
and M. N. Rao, for Petitioners; Haridatha- 
reddy, for 3rd Govt. Pleader (for Nos. 1 and 
2) and N. Subbareddy, for Respondents. 

ORDER ; The petitioners herein applied 
to toe Tahsildar, Nellore, for assig n ment of 
landt; bearing S. Nos. 229, 230 and 231 in 

HK/LK/.G45.9/67 
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Venkannapalem village, Nellore Taluk. o£ 
an extent of 4 acres 82 cents on the ^und 
that they are landless poor and they helong 
to a backward community called Palle 
Kapu. Objections to their applications were 
filed by some Harijans (Chiima Rangaiab 
and others) of Venkannapallem, but the 
Tahsildar, after due enquiry, granted pattas 
to the petitioners in his proceedings F. Dis. 
No, 480/Zl. The petitioners were given pos- 
session of the lands on 30-11-1961. 

2. Aggrieved by the orders of the 
Tahsildar, the Harijans preferred an appeal 
to the Revenue Divisional Officer, N^ore, 
who in his proceedings L. Dis. No. 6205/61 
dated 28-^1962 rejected the appeal and 
confirmed the pattas granted in favour ofi 
the petitioners. Thereafter the Harijans pre- 
ferr»^ a revision petition to the Government 
.against the order of the Revenue Divisional 
Officer. The Government in their Memoran- 
dum No. 2396/62-6 dated 5-2-1963 passed 
the following order; 

“The Government have carefully epunin- 
ed the revision petition filed by Sri Ch. 
Rangaiah and two others, Harijans ofi 
Venkannapalem village, Nellore Taluk, 
Nellore District, against the orders of the 
Revenue Divisional Officer, Nellore, issued 
in his L. Dis. 6205/61 dated 28-4-1962 
regarding assignment of S. Nos. 229, 230 
and 231 of Venkannapalem village in favour 
, of Sri P. Ramaiah and other of Eothap^em 
village. They observe that the Harijans (i. e., 
the petitioners) should get preference over 
others, especially when they are natives or 
Venkannapalem village. They further observe 
that the petitioners say that t^y nre in 
possession of the lands. The Government 
therefore direct that the 
by the Revenue Division^ ^ 

L. Dis. 6205/61 dated 28-4-62 m favo'f 
of Sri Ramaiah and Sri P. Raiaish of Kotha- 
palem village be set aside and the Sirvoijama 
cultivation of the Harijans be continued it 
they are tmder occupation of the land m 
question. 

2. The stay ordered in Government 
memorandum is hereby vacated. 

3. The revision petitioners are referred to 
ttio Collector of Nellore for orders. 

(Sd.) K. G, Desika^ 
Deputy Secretary to Government”. 

8. It will thus be seen that the Govern- 
ment purported to exercise their revisional 
power and cancelled the pattas granted to 
the petifioners and instead, directed that the 
Harijans be allowed to continue ‘siveijama’ 
cultivation of the lands if they are occupy- 
ing them. In thus reversing the orders of the 
Tahsildar' and of the Revenue Divisional 
Officer, the Government did not think it 
necessaiy even to give nofice to the peti- ' 
tioners in whose favour pattas had neen 
granted. 

4. In a matter h'ke this, even if the order 
passed by the Government cannot be strictly 
called judicial or quasi-judicial, there is a 
duty to act fairly, which means that before 


an order in favour of a parly is set aside, 
he should be given a chance to make his 
representation, in this connection the obse> 
vations made by Lord Parker, Chief Justice 
of England, in a recent case in Re. H. 
K. (an infant), (196Z) 1 AU ER 226 at 
p. 231, are instructive. The Lord Chief 
Justice observed as follows in a c^e in 
which the action taken by the immigration 
authorities against an imm i g rant who, they 
thought, was a minor, came u)? for con- 
sideration : 

. I doubt whether it can be smd 
that the immigration authorities are acting 
in a judicial or quasi-iudicial capacity ^ 
those terms are generaUy understood. At the 
same time, however, I myself think that 
even if an immigration officer is not acting in 
a judicial or quasi-iudicial capacity, he must 
at any rate give the immigrant an oppor- 
tunity of satisfying him of the matters in the 
sub-section, and for that purpose let the 
immigrant know what his immediate impres- 
sion is so that the immigrwt can disabuse 
him. That is not, as I see it, a question of 
acting or being required to act judicially, 
hut of being required to act fairly. Good 
administration and an honest or bona fide 
decision must, as it seems to me, require not 
mere imparti^ty, nor merely bringing one’s 
mind to Dear on the problem, but of acting 
fairly, and to the limited extent that the 
circumstances of any particuJar case allow, 
and within the legislative framework under 
which the administrator is working, only to 
that limited extent do the so-called rules of 
natural justice apply, which in a case such 
as this is merely a duty to act fairly”. 

I would respectfully adopt the above view 
and hold that in a matter like the present, 
the Government were under a duty to act 
fairly, .which means that before they set 
aside the order of the Revenue Divisional 
Officer affirming that of the Tahsildar, they 
should have given norice to the petitioners 
and given an opportunity to them to present 
their case. Since that was not done, this 
writ petition is allowed, the impugned order 
of the Government in Memorandum 
No. 2396/B-2/62-6 dated 5-2-1963 is set 
aside and the Government are directed to 
determine the revision perition preferred by 
Chinna Rangaiah and others, after giving 
notice to the peritioners herein in whose 
favour pattas had been granted. In the 
circumstances of the case, there ■will be no 
order as to costs. 

MBR/D.V.C. Perition allowed. 


!19IR 1969 ANDHRA PRADESH 22 
(V 56 C 11) 

CHINNAPPA REDDY, J. 

Bandi Naidu, Petitioner v. Pavuluri 
Ramonupah and others. Respondents. 

Writ Petn. No. 478 of 1967, D/-23-11- 
1967., 

BL/EL/A646/68 
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Constitutioii of India, Art. 226 — Quo 
warranto, writ of — Writ alleging that duly 
elected member was subsequently disquab- 
fied from holding ofBce imder S. 20, Andiwa 
Pradesh Gram Panchayats Act (35 of 1939) 

— Proper remedy is to - move imder S. 22 

— Writ of Quo Warranto is most inappro- 
priate. (Para 2) 

P. A. Choudhary, for Petitionerj Govt 
Pleader on behalf of the Govt., for Respon- 
dents Nos. 2 and 3j K. Krishna Rao, for 
Respondent No. 1. 

ORDER: The petitioner who is a mem- 
ber of the Gram Panchayat of Camipudi 
seeks information from the 1st respondent^ as 
to the authority on which he is now holding 
the office of President and member of the 
Gram Panchayat of Camipudi. It is ad- 
mitted that the respondent was first elect^ 
as a member, later Upa Sarpanch and still 
later Sarpanch of the Gram Panchayat. The 
petitioner’s contention is that the first res- 
pondent has not paid property-tax for the 
year 1965-66 and he is therefore disquali- 
ned from holding office by reason of Sec. 20 
of the Andhra Pradesh Gram Panchayats 
Act. It is stated by him that the Panchayat 
Extension Officer who inspected the records 
of the Panchayat has also submitted a report 
to the Commissioner of Panchayats to that 
effect and yet no action has been taken. 
Consequent on the failure of the auffiorities 
to take action he has invoked the jurisdic- 
tion of the High Court under Art. 226 for 
the issue of a writ of Quo Warranto. 

2. A duly elected member does not 
cease to be a member merely because some 
one alleges that he has incmred a dis- 
qualification. The Act has provided a machi- 
nery for determination of questions regard- 
ing disq^ualification. Section 22 which pres- 
cribes the machinery runs as follows : 

“22. (1) Where an allegation is made that 
any person who is elected or nominated as 
a member of a gram panchayat is not quali- 
fied or has become disqualified under Sec- 
tion 16, Section 17, Section 18, Section 19 
or Section 20 by any voter or authority to 
the executive authority in writing and the 
executive authority has given intimation of 
such allegation to the member and such 
member disputes the correctness of the 
allegation so made, or where any member 
himself entertains any doubt whether or not 
he has become disqualified imder any of 
those sections, such member or any other 
member may, and the executive authority, 
at the direction of the gram panchayat or 
the Commissioner shall, within a period of 
two months from the date on which such 
intimation is given or doubt is entertained, 
as the case may be, apply to the District 
Munsif having jurisdiction over the area in 
which the office of the gram panchayat is 
situated for decision. 

(2) Pending such decision, the member 
shah be entitled to act as if he is qualified 
or were not disqualified. 


(3) Where a person ceases to be the Sar- 
panch or Upa Sarpanch of a gram pancha- 
yat as a consequence of his ceasing to be a 
member of the gram panchayat under Cl. (k) 
of S. 20 and is restored later to his member- 
ship of he gram panchayat under sub-sec- 
tion (2) of Section 21, he shall, with effect 
from the date of such restoration, be deem- 
ed to have been restored also to the office 
of Sarpanch or Upa Sarpanch, as the case 
may be”. 

3, It is seen from S. 22 that any votCT 
or authority may make an allegation in ^vrit- 
ing to the- Executive Authority of a Pancha- 
yat that a member of the Panchayat has 
become d^qualified. On receipt of such an 
allegation in writing Are Executive Auth- 
ority shall ^e intimation of such allegation 
to the meniber concerned. The member may 
admit the ^legation in which case he will 
cease to be a member or he may dispute the 
correctness of the allegation in which c^e 
a reference has to he made to the District 
Munsif for determining the question of dis- 
qualification. This reference may be made 
by the member concerned or any other 
member or the Executive Authority at the 
instance of the Gram Panchayat or Commis- 
sioner. Where the Executive Authority is 
directed to make a reference by the Gram 
Panchayat or the Commissioner he is bound 
to do so. Sub-sec. (2) further provides that 
pending decision by the District Munsif the 
member shall be entitled to act as if he was 
not disqualified. It is therefore clear that it 
is open to any member who alleges that 
another member has incurred a dis- 
qualification to invoke the jirrisdic- 
tion of the District Munsif to decide the 
question of disqualification. The question of 
disqualification can only be decided on evi- 
dence and a writ proceeding is obviously a 
most inappropriate proceeding for deciding 
such a question. The writ petition is there- 
fore, dismissed with costs. Advocate s fee 
Rs. 100. 

BDB/D.V.C, Petition dismissed. 
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Samanthapudi Suraimamukhi, Plaintiff, 
Petitioner v. Samanthapudi Virupakshamma, 
Defendant, Respondent. 

Civil Revn. Petn. No. 576 of 1967, D/- 
27-2-1968, to revise decree of Sub-T., Kaval?, 
D/-16-12-1967. 

Provincial Insolvency Act (1920), S. 28 (5) 

— Insolvent’s right to sue for contribution 

— Vests in Official Receiver as not 
exempted under Sec. 60 (e) of Civil P. C. 
(1908) — Suit On such right by insolvent not 
maintainahle. 

DL/EL/BI77/68 ~ ^ 



24 A. P. Venugopalaswamy Vani Temple 

pie ri^t of an insolvent to sue for con- 
tabution IS not a right or property menS 
^ m Sec. 60 (e) of the Civil P.G.“Smpl 

Act ® u Provincial Insolvency 

Act. therefore such right vests in the officid 
hquidator and the insolvent is incompetent 
to bnng a suit on such right. Conseouentlv 

do«°^ f tie official hqffidatOT 
as party does not anse in such suit, and the 

Hon pT m to Sec- 

^ln?e Act (1963) also 

does not arise. ^ 

for Petitionerj 
Lp?Sn,/“ <=• Vepkaterapa^ 

OEDER ! The short question that falls for 
determmabon in this Civil Revision Peti- 
non is whether the petitioner-plaintiff has a 
suit institution of 


?T®’^’^„°“®r-plaintiff filed a SmaU 
C^se ®oit No. 362 of 1965 for recovery of 
a sum of 700/- and odd being half the 
share payable to him by the deffindant in 
toe smt. It was her case that she and the 
deimdant were co-judgment-debtors in 
O. S. 88 of 1961 on the file of the Court 
of toe Subordinate Judge, Kavali, in which 
a ]omt ^d several decree was passed against 
them. In the execution of the decree in 
E. P. 230 of 1962, the plaintiff's property 
was brought to sale and she was compelled 
to pay toe entire amount totalling Rs. 1400 
md odd in full satisfaction of the 
decretm amount. ^ She, therefore, brought 
a suit for contribution against the co- 
judgment-debtor, the defendant, on 24-9- 
1965. Unfortunately for her she was adjudg- 
ed msolvent on 1-8-1964 i. e., nearly one 
year prior to the fifing of the suit. She then 
toed a petition under Order 1 Rule 10 
C. j • C. for ^pleading the official receiver 
as detondant in the suit. This petition was 
resisted by the respondent-defendant bn the 
m-oimd that it was barred by limitation and 
• Pl^iiff had no locus standi to 

The learned Subordinate 
Judge, Kavali, on a consideration of the 
Moments advanced before him, held that 

£d time 

Sienriv ^ a-’ tijsm^sed the I. A. and con- 
same dnv rp, tile suit also on the 

order. revision is filed against this 


V. V. Visweswara (Ekbote J.) A.LR. 

other hand the learned coun- 

contends that as the 

^-R-TQrI^ 1 ?^*^ adjudged insolvent on 

the bi,if ’ ^ to institute 

contribi 24 - 9-1965 as the right to sue for 
S?" in the official re- 

Act Qo Insolvency 

prow’dpT^'?!? ®^ tile Insolvency Act 

property of tlie insolvent 
inr.if. 1 ® purposes of this section shall not 
tbfi which is e.xempted by 

ant S? Procedure, 1908 or by 

fnrpn ^^or the time being in 

in attachment and sale 

fel r Section 60 

™ Civil Procedure Code, “a mere 
f®"’ tiamages” is exempted from] 
fnv ^ such it is only a right to sue 

official 

^ personam. In the| 
whinK /I contributioni 

RnnnR °®c ^ “ tile fist men- 

Sime tire Civil Pro-' 

^ ^ ^ the contention of the 

nlt^Hff n®RS®® ,tiie respondent that thej 

24-9-1965^i>! ri^t to sue on, 

fore toS ^°°o?tiance wiffi law. There-' 

amendment . ^PPheab'on for 

not arise in witlm time or not does! 

suit had been c^e. No doubt if thej 

beyond the neriod^ nf ^T- t®®“^ receiver 
would give t^e benefit h^tafaqn, the Courti 

of .the Statlon!?ef' to CXia? ®®®-. 
if it was found later that ^ receiver] 

tile, ^solvent. Rut in the^inftSt 
E“*on being ffiat the suit hS^ be^ ’fi&| 

^Htntn competent to 

^fatote a suit, the quesb’on of applicabifitv 

4. ‘fe.tsSfv 


yCP/D.V.C. 


Revision dismissed. 


brf’-NT i^®^?®‘?,^°ensel for the netiyoner 
Pn ^^^tiy contends tihat the lower 

Court did not consider the proWsioS of toe 
L™>t=ition Act which^proS t£t 
vhere toe Court is satisfied that the omis 

was duetto “ A®"' P^^tiff or defendant 
was due to a mistake made in good faitli it 

S^j:,-ff''®®^*r^^tiie suit as re|a?^ such 
plantiff or defendant shall be demed tn 
have been inshtuted at any earfierdate” 

He submits that toe case E fit to remilnd 


AIR 1969 PRADESH 24 

GOPALRAO EKBOTE fT 

sented b^^^Apn^l repre- 

weswara Pras^and ’ V- V. Vis- 

Second Ann 1 >T ^®tiier. Respondents, 
iolrof 19t4^"D/-lttS ®^ .1963 and 
of First Addf Sub T against deeree 

^A)i|^B„ i 0 and 

ancestral property alienation of 

and his broflipr^i^n ^uit by after-bom son 
ininorat toe ^ c “ existence but 
cause of action 

fit of S R on„°i m “f^cr-bom son — Bene- 

ohlo to "him ni^^® ^®,S?riing son is avail- 
— ° tiim also — (Hind,, Law— Afiena- 

DK/EL/A385/S7 
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(1932) AIR 1932 Lah 605 (V 19)= 
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'(1925) MR^1925 AU 54 (V 1|) = 

82 Ind Gas 307, Sikandar Smgh 
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(1924) AIR 1924 All 912 (Y ID.- 
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Bon by falber - Settog ®dejf - Sml 
by after-bom son — Starting pomt lur nxiax 

The law is fairly settled that a son !5om 
in a loint Hindu fmnily acqumes by burm 
interest in ancestral property, 5ut does not 
aonuire any interest m any pght to sue. 

S^causTof action for ..setting asid^ ^ 
fathers abenation accrues only on an atie ^ 

tion and only when the No mw n"' a ~ ~ 

possession under the abenation. .^o ■ Rameshwar Prasad 

k%f ifrs'rispfe ‘‘is siV v 

not bJm on the day of ^o.transfe^ he 1 ^ Lah 558, Lachman Das v 

« advanmge 0.5 SecBon 6. 

f 6t“Sb a'St Ve^m SnLa Bao, for Baa- 

under S. 6 is avauaoie lo , pendents. 

die preraerty Ves back to toe fa^y JUDGMENT; These two appe^ arise 

Pnmes fof toe beneat of aU existing {^^f'^o.S. No. 220 of 1959. These ap- 

^^wiPas future members of coparceny peis are Bled against toe judgment of the 
SclicSg the Sher who h^ aHenated toe Additional Subor^te Judge, Vijaya- 

Sope^? When toe son wada, giyen on 19to July, 1962. 

ence but ,nmor at the fame ^ 2^ necessary, facts in;^order to ^ 

abenation can sue tor cTmuld not be preciate the contentions raised before me 
family, toe after-born son preciate Velagaloti 

deprived of .toe n^c former Dasaradharamayya was an extent advoege 

limitation which is avail^ie and Pubbe Prosecjitor at Vqavawada. He 

under Section « or , Case-law acquired considerable immovable as well as 

AIR 1943 Mad 37b, trei. • ^ properties from the earning of his 

discussed. Tr„i;,i;iTy practice as an advocate. He executed a 

(B1 Hindu Law — Abenation -- ^ 24rll-1933 which was subsequently 

— Sole trustee of temple ^opS amended by a codicil dated 14-9-1934 where- 

due to temple from othCTS — „ by he disposed of his personal as web as 

tion of such amounts by him — suen a properties. In so far ^ ^ seb- 

debt would not be an a^^avtoa^ oeotmu property was concerned, he gave 

the sale to satisfy such a T bfe interest to to three sons and toe re- 

gBEer from my_itoly,- (Hmto Law mamder ^ 
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n any mnnmiy — „ 

Debts — Avyavaharika debt). AIR 1963 
SSdh Pta 425 .(FB), Toll- (f”®* 

Cases Kefeired! Ckronological Paras 

riQBal AIR 1963 Andh Pra 425 
^ (V 50) = 1963-1 Andh WR 308 
(FB), Sri Venkateshwara Temple y. 
Radhaktohna „ 

n 0=571 AIR 1957 Andh Pra 386 
^ (V 4 :^ = 1956 Andh WR 1067, 
Seshamma v. Venkayya 
(1943) AIR 1943 Lah 2^ (V 80)- 
45 Pun LR 345 (FB), Dharu todar 
Pal V. Firm Badri Das Sohan^ 

(1943) AIR 1943 Mad 378 (V 30) = 

19^-7 Mad LJ 157, Srmivasalu 

v. Munisami , /rr ntrv ^ ^ ^ 

(1938) AIR 1938 Lah 1 (V 25) = 

ILR (1937s) Lah 769, Hamam 
Rinyb v, Ariz 

(1937)AIR 1937 Lah 420 (V 24)- 
ILR (1937). Lab 395, Govmd v. 


15 


me interest to to tnree sons anu me le- 
mainder was given to toe grandsons. In 
the ancestral property toe three sons, since 
they were coparceners, they got the pro- 
perty in entirety after toe death of the said 
Dasaradharamayya. Kodandaramayya was 
one of the three sons. This Kodandara- 
mayya had taken to bad ways. He 
addicted to drink and debauche^. "itoe 
property which feb to the share of Loc^da- 
rainayya consisted of about. 50 acres of l^d 
as well as some cash and jeweUery. Within 
one year of his father’s death which occur- 
red on 3-5-1935, Kodandaramayya found 
himself in need of money. He, therrfore, 
started selling the property. Under Exhi- 
bit A-43, dated 11-5-1938, he told 4 acres 
and 4 cents of land situated in Demarration 
No. 382/2 of Velagalem vibage in favour 
of Sri Venugopalaswami Temple pf Velaga- 
lem of which Kodandaramayya himseb was 
the sole trustee, D.W. 13 being toe present 
trustee. The first plaintiff, who is toe son 
of Kodandaramayya, was bom on 13th May 
1938. .The second 


Ram Ld 


V 1938. The secona piamua 

15," 19, 20 sequently on 23rd August 19.54. Kodanda- 



A. P Venugopalaswamy Varu Temple v V Vic 
ramayya died on 31 - 12 -iq' 5 S n j,. ' (Ekbote T) A tp 

ramayya had already S o * 3 ^7 «• Two contenHn ^ 

rr The plaintiffs, who are thp cn t r”® T Balai^ advanced before 

h-odandaramayya, instituted tfiP ^ appellants Tf ’ ^^amed counse] 

p tteSss-s f?v^u?s s Soi'j-'pS j 4Ssti 

t/ 4® is voidable. It 

deration o1 Puiposa and in coiS 

executed the sale 

temple •“ 

>4 »T’ 1 _ T /• -. * 


Judge “5 '«™ed Su^oiTte 

second plaa.®"'^!' ‘f'd ,thel tie 

i“ae. The second n ^ ^ widiin 

since the sde^ ™s that 

lieu of the amount wm, S “ 

as a trustee had “ ^odandaramawa 

be said that the ii eannol 

eriminality at fhr> • tainted with 

queol^cp®;p&ti““?«ou- His sobs? 
nature of the amnl 1 n^ ^9*' die 

and if in ijeu of tho he had received 

subsequently misa^roSfed 

is ^voidable *be sale A-43, the^S? dlel^Le ® exe<mted EiSt 

!?E 


5. Upon these pleadings, the trial Cmirf 
taed several issues. Along with the S 

Tlloimfifl#! < 1 


transfer was ej 

cer^'^^a^t^®g''bo™ son can, under 
fathers ahenation of anop!^ bis 

not ^puted. The property is 

- — ocnvcoicu issues. Along with the nrp- bm-iy settled that a cn^ ^ ™® .to be now, 
sent smt,. these veiy plaiStifc iStitiSed family aca4ec \^°?? i,.“ a joint 

^^iber two suite, O.S. Nos. 218 md 219 ?°®®stral proJerty^Tut dfec “terest inj 
io avoid the other alienation made “f®^‘est iff am, right tn°cni not acquire any 
by their father These three suits wSeteied accrues S on an 9^’^®® ®- 

together by the Second Additional District v/hen the purchaser ®benation anc 

Munsff, Vijayawada. Although issues were “°°®r the alienation Spp i Possession 

tbe Ton^ent of 41 i®^ "be I^Son Act ^t^toiS if®'" 

parties, evidence was recorded in nnp cnji- mistake to think tJinf n ■n ' would be a 
O.S No, 218 of 1949“o2d waf a^“od™t^ ?»>» tbaeoS bM? 

W^^teoated aa evidaoce to to, other two auita “oqS?e »» Z 

sequendy a feh f pHo? v®°. ®°o- 

not start from the nf ‘if- bmitation does 

nacp floe, i; r of nis birth In hie 

Sti?n i?”to Period o1 

the tr44r Sd “ *be date of, 

pS|st£s;| 


also. 

hpM fF^®^i. *b^i “^f®"al, the trial Court 
nlv ^i.*bo ®®f® “ not binding on the 
plai ntiff s because in consideration of the 
^apm®priated amount the father of the 

Exhibit A-43. The 

'll”"!*. » fa 


cuucemea. jm view of tkp finri 
mg m regard to the limitS, t£ S 

s^cSi te\u^gavra1e<4r^V 

to^teo &t phtothS & Se^lllS^rhilTaS; 

gard to the second plamtiff. He further found 
that the ahenation made under Exhibit A 4'7 

ife.f4egal4n1 


Will thuTbe cle4 b 

son has the same rame ®®rbs®9nently bora 

^o*4ade^Se^°®4- 

in this case\ wh4ier 'fb mises, 

can take advantaerp nftu ^fo^^bom son 
under Section 6 vJifpS^ ^® ®^.®nded time 
first plaintiff who wac available to the! 
time of the alienaHnn “j®^f6nce at the, 
that time. In otJiPr minor at| 

plaintiff, an aftpr-hom"®^^*’ p?® fbe second 
challenge the father^ nv’^’ ^ ® suit to 
immr,"'T — “'■Xiivananica, i.e.i illegal and Period of samp limUoK ®nation within the, 

bence it is nof v4d to the minoT^n , I, ‘^®“ '''^s available 

iBsalled to too second b/remOTbS'’Sto®o‘'“ ’’ 

cause of ,c«c„ wfik^bstncSll t So” 
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Iv conceded, that if the first plaintifE suc- 
ceeds in the suit, his younger brokers bom 
before a partition of the estate 'wdl be en- 
titled to snare in the relief. 

13. Ranodip Sin^ V. Rameshwar Prasa^ 
'AIR 1923 Oudh 52, is the nejct case winch 
takes the view that the benefit of extendea 
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first plaintifE on the date of alimation, he 
SScf have instituted adv^ 

tage of Section 6 of the Inmtahon Act b^ 
cause he was minor at ^^^at tune. Su^a 
suit instituted by him would 
be a representative suit and any rehef ^bi^ 
he claims om ayoidtog aliemlim woiM g 


.Saha'S „raaly S°6 butT & Sltoi ¥one“£ £e sonslw=- to be 

who TYiinnr nnfl was livinc at the time of aliena- 


oflier members of the coparcenaty 
were either in existence or came mto exi^ 
Sice mbsequentiy. Such a smt wouli m 
other words, be a representative ^t. It he 
succeeds, the property 8°“ ¥ck to 
family and enures for the benefit ot w 

eStog as well as w 

parcenanr _excluding the father who 


iiiniLauuu, li. UU.O UA ^ 

minor and was living at the time of ahena- 
tion, can be taken by a subsequently bom 
son and he can institute the suit withm the 
same extended limitation which was avail- 
able to the minor son y^ho ytas fivmg at 
the time of alienation. 

14. The Allahabad Hi^t Court m the 
lollcwing ^es,Jocb lie ^ew: 


pxcludinE the tamer wno ^ SoUowing cases tooK me same view; ^i^ 
^enate^ the property. It may be that^e Naresh Rai, ATO 1924 M 912 

right of a coparcener who is bom subse- 92^4 and Si k an d gJ Sin^ v. Bachhu 

SSentlv is not based on an independent AIR 1925 All 54 at p. 55. 

^ Vs-.’th iff VtacPil rtTl ‘ tll0 SSDl© ^ 1 -. «•> Conf* Cinoli ATR 


Sf action bur« b:ased> the same 
cause of action which had immediately a(> 
Kd the day when the possession 
taken under me transfer. It may also he 
tue that such a subsequmtiy bom son ^ 
SS entitled to a fr«b 

tation on his birth but when me first pl^ 
^ ?a^ sue for the benefit of 
I fail to see why the second plamtiff shomd 
be Iprived of/his right to sue 
limitation which is available to me 

tSr Section B o£ the Lumtehen 

Act. , , 

12. That this view is correct is supported 
by several decisions. 'The tet case to b 
noticed is the Privy Coun^ decision m 
Ramkishore ICedarimth v. 
rachhpal, (1913) 40 Ind App 213 (PC). U 
appears that the suit out of which ^ 
oe^ bad arisen related to a ipmt 
Family governed by the I^w 
T^uit was filed in 1907 by the four so^ 
of one Kedar Nath to set aside a so-caUed 
alienation of ancestral property made by 
him in 1889 in consenting to an adoption 
bv his brothers widow. The defend^t re- 
sisted it principally on tae CTOund m 
tation. One of the plain^ was bom on 
20th December 1896, and the other thiw 
in 1890, 1892 and 1894. Holding that tae 
suit was barred, the District Judge ^miss- 
ed it On appeal, the Additional Tuchcial 
Commissioner held that the claim of those 
plaintiffs who were bom subsequent to the 
alienation was barred by limitation, but me 
claim of the plaintiff who came into exist- 
ence in 1886 was saved by the provisions 
of Section 7, Limitation Act, now corr^- 
ponding to Section 6 of Act 9 of 1908. Kfe 
suit was, however, dismissed as it was held 
that he was bound by bis fathers acquies- 
cence. All the plaintiffs therefore appealed 
against that decision. It was contended 
before their Lordships of the Privy Council 
that if the claim of the elder son was main- 
tained, the other appellants would not be 
barred but would he entitled to the relief. 
Their Lordships on this aspect p£ the case 
observed; 

‘It was, however, conceded before this 
Board, and, as their Lordships think , right- 


15. Jowala Sin^ V. Sant Sin^ AIR 
1932 Lah 605 can be said to be the leading 
case in so far as the Lahore High _ Court 
was concerned. In the, same train of 
Jhou^t it decides; 

“Where in the Punjab the father has 
made certain alienations without necessity 
and where on the date of the sale only on.e 
minor son is ahve, while a second son is 
bom after the date of the sale, linutation 
will run from the date of the cessation of 
the elder son’s minority and both the sons 
can sue to set aside that ahenation so long 
as the cause of action is subsisting. This 
is so because the second son has no in- 
dependent right to sue. His right is de- 
rived from his elder brothers’ ri^t to sue, 
he being alive on the date of the aliena- 
tion.” 

This view was subsequently followed in 
Govind v. Ram Lai, AIR 1937 Lah 420 and 
Hamam Singh v. Aziz, AIR 1938 Lah 1. 

16. This question again came up before 
a Full Bench of the Lahore Hi^ Court in 
Dham Indar Pal v. Firm Badri Das Sohan 
Lai, AIR 1943 Lah 281 (FB) and the view 
expressed in the abovesaid decisions has 
been upheld. 

17. Somayya, J., in Srinivasalu v. Muni- 
sami, AIR 1943 Mad 318, decided on simi- 
lar lines. 

18. It will thus be clear that the Privy 
Council and the several Hi^ Courts have 
^en the view that a subsequently bom son 
can take advantage of the cause of action 
which had accraed to the son who was liv- 
ing and who was minor at the time of the 
ahenation and he can bring the suit within 
the existing same Hmitation as was available 
to the son who was existing at the time ofi 
alienation. This right to sue is obviously based 
upon what is known as doctrine of over- 
lapping. Since the subsequently bom son 
takes advantage of the cause of action ac- 
cmed to the coparcener siuwiving he is given 
the same limitation as is available to the 
coparcener then hving and who is minor. 

A discordant note, however, was stmek 
v^by Viswanadham Sastry, J. in Seshamma v. 



ipia,-.rs^ 


“One view is that so long as the cause 
orachon subsists, the after-lom son can 
take advantap of the period of limitation, 
not because he derives his right from exist- 
whose right to sue is not 
b^ed by fetation but because the existence 
ot that nght to sue unbarred by hmitatiOn 
malces the cause of action still subsisting and 
me ^er-bom son can, therefore, sue within 
me longest period of limitation which the 
coparcener eating at the time of the alie- 
^ existence of a coparcener 
domes an after-bom son with a right to 
J^ough an after-bom son cannot claim 
me benefit of Section 6 of me Limitation 


, — — —-w** txmj. j I U 16 V 

could not^avf^nV omer sons 

minority bectSe of their 

bom. V.s 


'»”o"bT,ri 

cannot take 
period of hmitetion 

isfa'ntr ai +!,„ r ^r®. ®cn who was ex- 


isting at thTHm" „<r WHO was ex- 

Judgment^^co^Sered^'iuR® 1922 ^Ih S 

- maPfase';^^ 


me penent ot Section 6 of me Limitation Xt Judgment in mat case nnf 

Act m his own right, he cannot be deprived lordships sent for^e^rigind 

extended period claim- Soing through me re^d. 

able by me coparcener in existence at me t that me remarks made 

tu ibe ahenation. The omer view is ^nh 275 related to a certain 

mat me nght of me after-bom son is not of me c^e In view of me elaborate 

denved from me existence of me co- f „ facts of, mat c^e S 

p^cepr at me time of me alienation. An f" ‘bd not seem' to have taken this 
after-born son has an independent right to f¥®. be holding anything contrarv tn 
sue on me cause of action which arose J^bat is stated in AIR 1932 Lah 605^ 

sidS ^ con 


KJX dwcxuil. WJXltJlI cLLUdO 

whra^the alienee took possession under the 
tamers invalid alienation and his suit must 
be brought within 12 years under Art, 126, 
unseated by any extended period of limi- 
tation available under Section 6 of me 
Limitation Act to a coparcener existing at 
me time of me alienation.” 

The learned Judge referred to two deci- 
sions: AIR 1943 Lah 281 (FB) and AIR 
1943 Mad 378. It is evident mat bom mese 
decisions support me earlier view referred 
to by the learned Judge. In support of me 
omer view, no decision has been referred 
to in me judgment, I, however, fin d from 
different commentators mat mere were only 
two decisions which seem to take the latter 
view referred to by me learned Judge. They 
were Lachman Das v. Sunder Das, AIR 
1920. Lah 39 and Ber Singh v. Hazara 
Singh, AIR 1922 Lah 275. Aimough mese . 
decisions are not referred to in me judg-' 
ment of me learned Judge, me reference 
obviously was only to mose two decisions 
because no omer decision could be brought 
to my notice which is said to take me latter 
view. 


I943-LahorT28w|B)’^Th^°? “ AIR 

considered on simito fines^^ It 

fore, be safely taken mat AIR iQPrfS- 
and AIR IQP'p j ^ 1920 Lah 39 

^ what subsequent decisions decided. . 

bmtation, firstly on me £ou^ 
mat me subsequently bom son has ^ m. 

£t 

action had accrued. ® “ 


s«tag„eU”fom »a° 

gee of Soioa.? ifT, h^SSL‘£ JTo 
be mmpr m view of me fact mat R * 

19- It must, however, be noted mat bom of acton^^ff*^need*^°nrt°aho'^^^d°^T,^ 
these decisions were considered by a Bench me privifege whieTi ° o doubted mat 

of me same High Court in AIR 1937 Lah minor, whS hapSis^tn fip ® ^ 

daaMtyTKe te SS”of ao^cS 

S to top personal pnvilege and not attach- 
ed to the cause of action and, therefo^ it 
■ transmitted to anyone else ’ It 

be rgnored mat a suit by 
me exKtmg coparcener in such a case is a 

T ^ behalf but on behalf of 
all omer members existing as well qc: thncn 
who come into existence m future It ivoM 
thiK be a representative suit. Even if the 

StStiv*bom against a sub- 

sequently bom son, it does not get time- 


of me same High Court in AIR 1937 Lah 
420. 

20, It appears from me decision in AIR 
1920 Lah 39 mat four sons of a Hindu con- 
tested me sale by him of his occupancy 
right more m^ 12 years after me luiena- 
ifaa. At me time of me alienation only one 
of mem was in existence and was about 9 
years of age. At toe time of me suit, how- 
ever, he was more man 21 years of age 
and his suit was mus clearly barred by 
on mis ground that toe Divi- 
sion Bench of too Liihoro High Court dis- 
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ed. I leave the parties to bear tbeir own 
costs tbrou^out. No leave. 

HGP/D.V.G. Appeals allowed. 


barred in so far as ihe coparcener who ^35 
living at the time when the cause of action 
had accrued; and when the son present suc- 
ceeds, the benefit goes to all the members of 
the family. When that is , so, I ^o see 
why the subsequently bom son should be 
denied the facfiity of “i^titatmg a smt ^vi&- 
in the same Hmitation as is av^able to toe 
coparcener who was minor and was hving 
at^the time of the accraal of cause ot 
action. I have, therefore, no hesitation m 
falling a line with the view expressed by 
toTdlcisions of the Privy Council, toe seve- 
ral High Courts and by Somayy^ J. it 
must be remembered that it w^ 
sary for Viswanatha Sastri, J., to decide tl^ 
question expressly in toat smt. His Lo^d- 
^p observed that, wtochever wew w^ 
adopted, toe rights of defendmts 3 to 5 be- 
came haired wfen the plaintiffs i 

suit. The said decision therefore, camot be 

taken as deciding anything .contrary to what 

was held by Somayya, J. 

25. Since toe view of Somayya, J-, is 
consistent with toe view _ of the P^^ 
Council as well as several High Courts wito 
due respect, I echo the same view. 1 do 
not, therefore, find any difficult in agree- 
ing with toe conclusion of the Iowct appel- 
late Court that toe suit of toe plambffs is 
within tone. 

26. The second contention was mgarding 
toe nature of the debt. The reci^ of Ex- 
hibit A-43 denote that Kodandaramaw^ 
who was toe sole trustee of the temple, had 
coUected toe amounts due to the templ^ 
When toe amount reached his hand, it cm 
hardly he doubted that it was lawhil. rt 
Kodandaramayya subsequently misappropn- 
ated it toe claim of the temple as agamst 
Kodandaramayya caimot be said to be on 
toe basis of misappropriation. It wotod 
have been a claim for toe refund ^ of toe 
money which had lawfully gone mto the 
hands of its trustee. His subsequent mis- 
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(V 56 C 14) 

TAGANMOHAN REDDY, C. J. AND 
VAIDYA, J. 

Kambhampati Venkata Satyanarayana, Ap- 
pellant V. Kambhampati Peda Subbarao and 
others. Respondents. 

Second Appeal No. 969 of 1962, D/-10-8- 
1967, agamst decree of Principal Sub-J., 
Vijayawada in A. S. No. 119 of 1960. 

(A) Tort — Malicious prosecution — Pro- 
ce^ings under Sec. 107, Criminal P. C. 
(1898) — ' Whether Trosecution’ for main- 
tainability of suit for damages — Requisites. 

The four essential requisites in a suit for 
damages for malicious prosecution under 
Sec. 107 Criminal P. C., before the plaintiff 
can obtain a decree are ( 1 ) that toe pl aintiff 
was prosecuted by toe defendant, m that 
toe law was set in motion against him on 
a c riminal charge, (2) toat toe prosecution 
was determined in his favour, (3) that it was 
without reasonable or probable cause and 
(4) that it was malicious. The onus of prov- 
ing each of these is undoubtedly on toe 
plaintiff. It is difficult to envisage a person 
actuated by purely public spirit and thus 
subject himself to the inconvenience and 
expense in larmching a criminal prosecution. 
It would not be rmtrue to postulate some 
element of personal interest or dislike for 
the person against whom the prosecution is 
launched which however would not amormt 
to malice, though when it reaches the stage 
of ill-will, hatred, vindictiveness or cussed- 
ness, it can be said to be actuated by malice. 
Case law discussed. (1903) 13 Mad LJ 370. 

Disting. fParas 6 , 9) 

tianfic of its trustee. nis SUOSeviueuL 1 ^- , , ^ u, 

appropriation of that amount does not (B) Tort — Malitaous prosecution — Test 

the position. The amount when it reached whether a proceeding xmder Criminal P. C., 


me position. xuv. , 

the hands of Kodandaramawa was not 
tainted with criminahty or illegality, to 
the purpose of paying the amount ot toe 
temple which was misappropriated sub- 
sequently by Kodandaramayya, a sale deed, 
E toib it A-43, was executed, I fail to see how 
it can Tdc said, that the sale deed suiters 


proceeding xmder Criminal P. 

amoxmts to prosecution — Explained. 

The test as to whether a proceeding is a 
prosecution xmder the Criminal P. C. is to 
see whether notices have been issued to the 
plaintiffs and in fact whether they were 
asked to show cause against the pro- 


it can he said that the sale deed suites posed action to be taken tinder the relevant 
from an infirmity because it was executed provisions imder which the proceedings 
for an avyavahaiika debt. There might -y^^ere started. AIR 1944 PC 1 and AIR 1947 

t n ' n» > _ t. -friiC i-iz-i J A TTJ lOCfl 


have been conflict at some time on top pQ and AIR 1951 Mad 659, Disting. 

& tion. But now the law seems to be (Para 4) 

y settled that such a debt would not be Cases Referred : Chronolo^cal Paras 

kSL? iK'Sr TO^ioS = S-endra Nad. SMa 9 


(AIR 1963 Andh Pra 425) (FB). That this 
is so is not disputed by the learned counsel 
for the respondents. 

27. Since no other argument was ad- 
vanced, toe result is toat both these appeals 
are allowed and the plaintiffs’ suit dismiss- 


(1962) 1962 AC 726 = 1962-2 WLR 
832, Glinski v. Mclver 7, 8 

(1957) AIR 1957 Andh Pra 847 
' (V 44) = 1956 Andh WR 530, 

Seshi Reddi v. Chandra Reddi 6 

LK/EL/E18/i^ 



T' P- dagmmota Beddy C. 
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!!•) A.r.R. 

Sf General Hosni- 

^ e^iy ho^r iff sf 

a f ,pH 0“ Krishna Murtjr 

Mo defendants brothers^ 

Ext. A-1 S?fd 

7/ tr> fha^T^° E-. ferishna, and also 

M to the Inspector Genera? of Police convev- 

praying for imme- 
oiate acnon. Thereafter, ne sent a further 

^ 21.9-5V in whk h^ 

“fathers and some others. In view 
S5 hi alleged that the 1st defendant 

^ and his brothers 

from Ae re^onsibihty to account for the 

mg Co. V. Eyre 4 maliciously con- 

si Jh S,^^,Eao for AppeUant; V. Nara- 1st pfaiSffi TiS^le oler — 

sunharao (for A. Lalcshminarayana, V Rama- nal nrocppriiW “®,°tner plamt^s m cnmi- 

mo ^d K. Mahipathirao). «espondents ^dmgs Sir’ “fc "°107^“r % 

Nos. 1 to 3, 5 to 7 and 9. M n u c x, ‘^r. P. C., in 

JAGAJ^OHAN REDDY, C. J. : Our Vijayawada, on 2|.9^^57^a&?fike^Ja- 
leamed brother Chandrasekhara Sastry, J., tions. A nrpTinmnow. o-j — _ 
tas referred this second appeal to a Ben^ 
for the determination of two questions in- 
volved therein viz., (1) whether a proceed- 
mg under Sec. 107, Cr. P. G., can be held 
to be a prosecution for the purpose of main- 
t ainin g a suit for damages for malicious pro- 
secution and (2) whether the findings re- 
garding the malice and want of 
reasonable and probable cause are findings 
of fact whether they are findings which can 
be canvassed in second appeal. These ques- 
tions arise from a suit instituted by the first 
plaintiff, Kambhampati Peda Suboarao and 
plaintiffs Nos. 2 and 3, his sons, the 4th 


659 (V 38) = 

^647 PC 108 (V 34) = 
1947-2 Mad LJi 27, Mohamed 
Kumar 

.(1944) AIR 1944 PC 1 (V 31) = 

EJ 40 = 45 Cri LJ 
803, Braja Sunder Deb v. Ramdeb 
Das 

^6 i^ER. 343, Common Wealth 
Eite Assurance Society Ltd. v 
Brain 

(1611) lER 38 Cal 880 = 15 Cal WN 
917, Golap Jan y. Bholanath 
Knettry 

(1903) 13 Mad LJ 370, Eandasami 
^ V. Subramania Pillai 

(1^3) 11 QBD 79, Abrath v. North 
Eastern Rly. Co. 

(1883) 11 QBD 674 = 52 LJQB 488, 
Quartz Hill Consolidated Gold 
Mining Co. v. Eyre 


i^r.F. C., was passed by the Maeistrate nnti 

rs 

given to enable the defendant to produce 

trough aU 

Tnnrf regularly attending the 

° P relevant dates. Eventual^ the 
^ frivolous. ^The 

aoie Md probable cause against the defen- 
^nt for havmg im'tiated proceedings against 
them under Sec. 107, Cr. P. C. and cC- 
lie mental damages for the 

*■ 1 • Vfr^ — M VMS./ ~zs.u •! agoiw and loss of reputation which 

who is the father-in-law of the 1st ^uifered, as well as trouble and expense 

S laintiff’s first son by name Krishna Murly, incurred, which they valueci at 

le 5th plaintiff who is the father-in-law of ^S^O inade up of Rs. 1000 towards com- 
the 2nd plaintiff and the 6th plaintiff who P^nsation for the mental agony and loss of 
is the son-in-law of the 1st plaintiff against by them and Rs. 1000 


the_ brother of the 1st pl aintiff Kambham- 
pati Venkata Satyanarayana alleging inter 
alia that the defendant and hi*; two brothers, 
Gopalarao and Venkataratnam conspired to 
ehinmate the first plaintiff from his business 
and because the 1st plaintiff took\necessaiy 
steps to prevent them from tal^g pdssession 
of Ae business, the 1st defendant ^d his 
brothers harboured malice against the 1st 
plaintiff and his sons. On the night of 17-9- 
o7» nt about 10-30 P. M., wn^ the 1st 


, J — w V/* s/s-t ulciu ana xtj 

towards ejqjenses incurred by them. 

2. Ihe defendants denied the allegations 
and stated tliat the security procS^K 
were instituted bona fide due to reasSS 
apnrehension about the secuSty of tfie 
defendant and his brothers. In the disputes 
which arose out of partition, the plmSs 
bore grudge ag^t the defendant S hil 
brothers. On the night of 17-9-‘i7 mif nf 

^Sy“?taffi ^ Krishna 


plintiff-s s^n, Krista M;^;^ went to to mo^^^tha btaknffe w^r 
shop, which was dealina in goods obtained shop of Charltor aSiw 
on an agency from Charminar Cigarette the said KricTinn ^lat 

Factory, there was an altercation durila the ^ caught red-hand- 


Factory, there was an altercation during the 
course of which Krishna Murty, Veiumte- 
ratnam and Gopalarao are alleged to have 
received injuries. All the three of them were 
taton to the hospital for treatment. The 
day, a police constable informed the 
f.,T—_^i^6ff. that his son, Krislma Murty was 




caugnc rea-iiand- 
PO^'cs custody in the 
hospital at Vijayawada. Later on, he abscond- 
® J™ criminal prosecution. Gopalarao 

Md Venkataratnam were treated in the 
horoital for some time. The defendant 
terther stated that it is not true that Krishna 
M urty r eceived stab ^injuries; that it %vas duo 
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j ». j ■KrntliPT-c bplieved that their proposed action. In these circumstances, Ae 

^‘‘eS‘aj“'iie““?be deFendmt add For malicious Pfosi^a??^ 

1 m.JXA’ '\r\K/K'1 KratnrA the 


hi^ brothers filed M.'C. 105/57 before the 
Joint Magistrate, Vijayawada, which w^ 
terminated as unnecessary because an ot- 
fence under Sec. 307, I. P. C*’ 
investigatioii against Krislma Murty. ine 
defendant further stated that the seciirity pm- 
ceedings were not intended to defame the 
plaintiSs or bring them to disrepute or to 
cause them wrongful loss or suffermg. M. v-. 


further observed that “to sustain such an 
action there must have been a prosecution 
by the defendants of the plaintiffs for ^ 
offence”. This sentence has given rise to the 
contention that proceedings imder Ss. 107j 
and 110, Cr, P. C., cannot be termed to be 
a prosecution. It will be observed that the 
above decision is a very short and ' cryptic 
one, and the Bench did not feel the neces- 


M/ 57 "SS 

proseouaon^laim.^d^ ag^ *daF!S^es " fS Cr. p! aAU Ac/ were cmcem’ed with was 


malicious prosecution. Besides, it is stated, 
the plaintiffs were not arrested or put to ^y 
hardship nor did they spend Rs. lOUu 
towards emenses and consequently, they 
not entitled to damages. It is ^o pleaded 
that the suit is barred by hmitatmn, and 
that a single suit is not maintainable. 

The Munsif framed two issues, viz.. 


whether on the facts and circnmsfances or 
that case, it was a prosecution, and indeed, 
there can be no two opinions in this respect 
tVigf it is not a prosecution because the 
plaintiffs were not called upon to show 
cause, they were not subjected to any harass- 
ment or expenses nor was there any likeli- 
hood of their reputation being involved. In 
fact, they never need have known that such 
proceedings were ought to be initiated but 


3« XUC iVXLlXlOXX -g .r 

(1) whether the defond^t ^titute proceedings were ought to be inif 

ceediags m M. G. No. 105/57 o , perhaps they discovered it. This case was 

the Joint Mandate, Vijay^ya considered by another Bench of the Madras 

High Court consisting of Satyanarayana Rao 
and Raghava Rao, JJ., in the case of Akku- 
iiya v. Venkataswamy, AIR 1951 Mad 659. 


plaintiffs without reasonable and probame 
cause, and whether he was actuated by 
mahce in doing so, and (2) to what d^^^ 
if any, are the plaintiffs entitled? He held 
that not only was the prosecution actuated 
by mahce but also it was without reasoii^e 
and probable cause and aw^ded 1^. lOUU 
as damages for mental suffe^g and loss or 
reputation, Rs. 500 for legal fees and Rs. 100 
towards incidental expenses. An appeal pr^ 
f erred against this judgment before toe Sub- 
ordinate Judge, Vijayawada, was dismissed. 

4. Mr. Surya Rao contends that proceed- 
ings under Sec. 107, Cr. P. C., c^anot be 
said to be criminal proceedings and cannot 
be the basis for a claim for _ damag^ tor 
mahcious prosecution. It is his c^e toat no 
charge was framed and the pl aintiff s did 
not suffer any mental agony or loss of ^ 
putation as tney were not prosecuted. He 
rehes upon a decision of a Bench ot toe 
Madras High Court in Kandasami Asan v. 
SubTamaSTPiUai, (1903) 13 Mad LJ 370. 
We may at once say that much water 

A 1 . .1.1 Ainna flnof Homcinn 


XXyCL V* T VV Uio.rj' ^ JLiyCyX J.TXC4>_L V'U'V/* 

Satyanarayana Rao, J., after referring to the 
facts of that case, observed at page 660 of 
the report: 

“In that case, which arose out of proceed- 
ings imder Sections 107 and 110, Cr. P. C. 
the proceedings were dropped at the initial 
stage after a report from the Sub-Magistrate 
was received. In view of that fact the 
observation of the learned Judges in that 
case is undoubtedly ‘obiter’.' 

As we have said earher, the case is clearly 
distinguishable and there is no need for us 
to consider that any observations made go 
beyond the scope of toe facts and circum- 
stances of that case. The learned Judges in 
Aldodiya’s case, AIR 1951 Mad 659, re- 
ferred to above have, on toe other hand, 
held that proceedings under Sec, 145, Cr. 
P. C., constitute a prosecution in respect of 
We may at once say that mucn water nas which a suit for damages for m^cious pro- 
itoder the bridge since that decision secution would he. In the c^e before them, 
hi 190^^d speaking for overselves, though toe respondents were se^ed and toey had 

ff KeS Jkppro?ed in one of toe later ^S^eTa p oSK 5 a 

dpoidons that decision is clearly distinguish- the rost as to w^tner a proc^cung os a pro 
Slf on ’tlS facts and circumstonces of the secution under the Code of Cnmmal Proce- 
aoie on me lacu. ^ defendants dure is to see whether notices have been 

Ed®me?Sit^^a^eWon’to the Divisional issued to theplamtiffs and in fact whether 
Denuto MSsdate giving him information they were asked to show cause ag^t the 
Shwafnfcessary that security should be proposed action to be taken under the rele- 
toat It was ..rr ntopr<! under vant provisions under which toe proceedings 

^en from toe P^tiff _ ^d otoem Reli^ee was placed by the 


UIR.CU U.UU1 - ” 

Sections 107 and 110, Cr. P . C. The Deputy 
Magistrate referred the matter to the bub- 
Magistrate for inquiry and report as to toe 
tnito of toe allegations. The Deputy Ma^- 
trate recorded his opinion and no torther 
action was taken. It may be observed that 
no notice was issued to the plaintiffs imder 
Section 107 or Sec. 112, Cr. P. C., and they 
were not asked to show cause against toe 


were started. Reliance w^ placed by toe 
learned Advocate for the appellant in Braja; 
Sunder Deb v. Ramdeb Das, (1944) 1 Mad 
LJ 40= (AIR 1944 PC 1). It may be observ- 
ed that their Lordships of the Privy Council 
in that case were again dealing with a case 
where toe 1st appellant, though his name was 
included in toe complaint, was not sent up 
for trial It was, in fact, dropped and, ther^. 
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fore, the proceedings against him were not 
considered to be a criminal prosecutioa. 
Lord Porter at page 4S of the report answer- 
ed the question viz., “has the Rajah of Aul 
any cause of action for rqalicious prosecu- 
tion?” in these words: “In their Lordships’ 
view clearly he has not; the simple answer 
is that he was never prosecuted”. We may, 
however, refer to another judgment of their 
Lordships of the Privy Council in Mohamed 
Amin v. Jogendra Kumar, (1947) 2 Mad LJj 
27; = (AIR 1947 PC 108), which supports 
the view we have taken. The ' following 
uestion was posed by Sir John Beaumont 
elivering judgment of their Lordships of 
the Privy Council, viz., 

“At what stage will criminal proceedings 
instituted falsely and maliciously before a 
Magistrate under the provisions of the 
Indian Code of Giimmal Procedme, lay the 
foundation for a suit for damage for malici- 
ous prosecution”? 

It may be observed that the complaint in 
that case was JBled under Sec. 42(1 Cr. P. C. 
The Magistrate took cognizance of the com- 
plaint, and forwarded it for inquiry under 
S. 202, Cr. P. C. The Magistrate gave notices 
to the appellants after the receipt of which 
the appellants attended the inquiry with the 
counsel in open Court, and incuwed ex- 

g enses. Later, however, the complaint w^ 
ismissed. In considering the question, their 
Lordships foimd it necessary to examine the 
case of Golap Jan v. Bholanath Khettry, 
(1911) ILR 38 Cal 880, which held that in 
the circmnstances of that case, in law, there 
was no prosecution. That was a case where 
a compl^t was filed against the plain^ 
for criminal breach of trust and the Ma^- 
trate had referred the matter to the ponce 
under Sec. 202, Cr. P. C., for inquiry and 
report. The complaint was finally dismissed 
without issuing process, under Section 203, 
Cr. P. C. It was held that in diose circmn- 
stances no prosecution had commenced md 
accordingly no suit for malicious prosecution 
would lie. Reliance was placed in that case 
on the heading to Chapter 17, namely “the 
commencement of proceedings before Magis- 
trates”, and it was 'held that that stage had 
never been reached. Not only this case but 
also several other cases were considered by 
their Lordships. After an examination of 
these cases. Sir John Beaumont observed at 
page 31 of the report as follows : — 

“That the word “prosecution” in the tide 
of the action is not used in the technic^ 
sense which it bears in Criminal Law is 
shown by the fact that the action hes for 
the mahcious prosecution of certain classes 
of Civil Proceedings, for instance falsely and 
maliciously presenting a petition in bank- 
ruptcy or a petition to rvind up a company 
(Quartz Hih Consohdated Gold Mining Co. 

v. Eyre (1883) 11 QBD 674 

■ 5. From this consideration of the nature 
of an action for damages for malicious pro- 
secution emerges the ansrver to the problem 
before the Board. To foimd an action for 
damages for malicious prosecution based 


upon cinninal proceedings die test is not 
whether the criminal proceedings have 
reached a stage at which they may be cor- 
rectly described as a prosecution; the test is 
whether such proceedings have reached a 
stage at which damage to the plaintiff re- 
sults. Their Lordships are not prepared to 
go as far as some of the Courts in India in 
saying that the mere presentation, of a false 
complaint which first seeks to set the ciimi- 
nal raw in motion ivfil per se found an 
action for damages for mahcious prosecu- 
tion. If the_ Ma^trate dismisses the com- 
laint as disclosing no offence with which 
e can deal, it may well be that there has 
been nothing but an unsuccessful attempt to 
set the Criminal Law in motion, and no 
damage to the,. plaintiff results. 

In that case, it was considered that as cogni- 
zance of the complaint was taken and alter 
examining the complainant on oath, notice 
was issued to the plaintiff, it was certainly a 
prosecution within the meaning of malicious 
prosecution giving rise to a clairq for 
gamages, ■ 

6. A Bench of this Court consisting of 
Subba Rao, C. J., and Satyanarayaha Raju, 
as they then were, in me case of Seshi 
Reddi V. Chandra Reddi, 1956 Andh 
530 = (AIR 195Z Andh Pra 347), laid down 
a s imila r test that in an action for mahcious 
prosecution, the plaintiff must show first 
that ha was prosecuted by the defendant, 
that is to say, the law was set in motion 
against him on a criminal charge; secondly, 
that the prosecution was determined in his 
favour; thirdlv, that it was without reason- 
able and probable cause, and fourthly that 
it was malicious. The emphasis is on the 
setting in motion of the law against the 
person aggrieved. In our view, tiierefore, as 
far as the facts of this case are concerned, 
notices were issued against the plaintiff-res- 
pondents under Sec. 112 and at least nine 
adjournments were taken during which all 
the plaintiffs in this case were present as 
respondents and were defended by counsel. 
In view of the fact that no evidence was 
adduced, on the request of the appellant 
himself, case diaries were perused, and the 
complaint was dismissed on the ground that 
“there is no case made out at all against the 
respondents before the . Court and the peti- 
tion is frivolous in nature”. This finding by 
the Criminal Court, however, is not conclu- 
sive. What has to be established is as re- 
peatedly stated the four essential requisites 
in a suit for damages for malicious prosecu- 
tion before the plaintiff can obtain a decree, 
namely (1) that the plaintiff was prosecuted 
by Ae defendant in that tiie law was set in 
motion against him on a criminal charge, (2) 
that the prosecution was determined in his 
favour, (3) that it was without reasonable or 
probable cause, and (4) that it was malicious. 

It is needless to say tiiat the onus of prov- 
ing each of these requisites is upon _ tlio 

g laintiff. In this case, the first two requisites 
avo been established, namely, that the 
plaintiffs were prosecuted by the defendant 
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S. K. DUTTA, C. J. AND K. G. SEN, J. 

Maniliar Singh, Petitioner v. Superinten- 
dent of Police, United Khasi-Jaintia Hills, 
ShiUong and others, Respondents. 

Civil Rule No. 453 of 1966, D/-20-5- 
1968, from order of Deputy Inspector 
General of Police, Range Assam, Gauhati, 
D/-24-6-1966. 

(A) Constitution of India, Art. 311 (2) — 
Assam Police Manual Part m Rule 66 — - 
Disciplinary enquiry — Power to _ frame 
charge caimot be delegated by disciplinary 
authority in absence of statutory provisions. 

The framing of charges, the holding of 
an enquiry into them, me suspension of the 
civil servant dining the enquiry, the notice 
to show cause, are all steps in the exercise 
of the disciplinary powers. AH these steps 
are required to be taken by the disciplinary 
authority and not by a delegate of that auth- 
ority. In die absence of a statutory provision 
permitting expressly or impliedly delegation 
of disciptoary powers, an authority other 
dian the disciplhiary authority has clearly 
no power to frame, on its own initiative, 
charges against a civil servant and hold an 
enquiry into them. AIR 1966 Madh Pra 
193, Foil. (Para 6) 

(B) Constitution of India, Art. 311 ^ 
Departmental enquiry — > Doctrine of bias 
— Principles. 

The authorities entrusted with depart- 
mental enquiry are bound by the principles 
governing the “doctrine of bias”. The_ prin- 
ciples are: (i) no man shall be judge in his 
own cause; (ii) justice should not only be 
done but manifestly and undoubtedly seem 
to be done. The two maxims yield the result 
tiiat if a member of a judicial body is ‘sub- 

GL^L/C848/68 ^ ' 
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ject to a bias (whether financial or other) in 
favour of, or against, any party to a dispute, 
or is in such a position that a bias must be 
assumed to exisC he ought not to take part 
in the decision or sit on the tribunal’. AIR 
1960 SC 468 and AIR 1956 Cal 662, FoU. 

(Paras 8 and 9) 


Cases Referred: Chronological Paras 

.(1966) AIR 1966 Madh Pra 193 

(V 53) = 1966 MPLJ 145, Shardul 
Singh v. State of Madhya Pra- 
desh 6 

(1960) AIR 1960 SC 468 (V 47) = 

1960-2 SCR 609, Mineral Develop- 
ment Ltd. V. State of Bihar 8 

(1959) AIR 1959 SC 1376 (V 46) = 

Ci\m Appeals Nos. 198 to 200 of 
1959, Nageswara Rao v. State of 
Andhra Pradesh 8 

(1956) AIR 1956 Cal 662 (V 43) = 

60 Cal WN 933, A. R. S. Choudhury 
V. Union of India 9 

J. P. Bhattachaijee, S. N. Medhi and 


D. N. Choudhury, for Petitioner; A. M. 
Majumdar, Jr. Govt. Advocate, for Respon- 
dents. 

SEN, J. : This is an application filed by 
Manihar Singh for a Writ of Certiorari or a 
writ of like nature for quashing the impugn- 
ed order dated the 29th January 1960 pass- 
ed by the respondent No. T the Superinten- 
dent of Police, United Khasi-Jaintia Hills, 
Shillong and the order passed in appeal by 
the respondent No. 3 the Deputy Inspector 
General of Police, Range Assam, Gauhati 
dated the 24th June, 1966. He has also 
prayed that a Writ of Mandamus or a writ 
of like nature should be issued directing the 
respondents to cancel, recall or otherwise 
forbear from giving effect to the impugned 
orders as aforesaid. 

2. It appears from the petition that 
Constable No. 405 Manihar Singh of Laban 
Beat House at Shillong was charge-sheeted 
ior commission of alleged, offences as men- 
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tionecl in the charge-sheet and ultimately 
after evidence was taken^ the Superinten- 
dent of Police dismissed the Constable. 

3. The main charge was that he instigat- 

ed a number of Constables to approach the 
Secretary of the Head Constables and 

Constables Association, Shillong to represent 
their grievances for delay in receipt of pay 
packets for the. month of ljune, 1959. 

Further the Constable also did an act of 
indiscipline by ringing , up directly the 
Superintendent of Police, Shillong to repre- 
sent tlieir grievances. There are various 
other charges to which no reference need 
be made for disposal of this petition, but at 
this stage it may be pointed out that he was 
also indicted for infongement of the Gov- 
ernment Servants’ Conduct Rules by the 
Additional Circle Inspector of Police. It will 
be found from Annexure A that the entire 
charge-sheet was drawn up by the Addi- 
tionm Circle Inspector of Police, Shillong 
and the evidence as against the Constable 
was recorded. by him as well. On the basis 
of this report the Superintendent of Police, 
however, dismissed the petitioner from ser- 
vice and stressed in his order that he had 
violated the Government Servants’ Conduct 
Rules in committing the offences charged 
with. Although an important charge was 
framed for an indiscipliuE^ act of ringing 
up the Superintendent of Police with &e 
obvious purpose of having a conversation 
with him, the latter, however, witli fairness 
did not enter into this charge for punishing 
the Constable as he was a witness to such 
an event. ■ 

4. The Assam Government Servants’ 
Conduct Rules, 1937 as amended up to 1st 
October, 1952 do not bring in the acts as 
mentioned in the charge sheet as acts . of 
indiscipline, within their purview. In the 
later Rules of 1965 it has been ■ however 
provided in R. 3 (1) (iii) that “Every Gov- 
ernment servant shall at all times do nothing 
which is unbecoming of a Government ser- 
vant.” The appropriate authority has un- 
doubtedly jurisdiction to punish any mem- 
ber of the subordinate staff for any delin- 
quency and other acts of indiscipline with- 
out reference to the Government Servants’ 
Conduct Rules, 1937, and, therefore, in the 
absence of any provision as mentioned in 
the Rules of 1965, resort to the former 
rules appears to be mappropriate. We 
have, without entering into the merits of 
the impugned order, reasons to say so, as 
the aggrieved persons are prone to catch 
hold ot any loophole for criticism as ap- 
pearing in the order complained of. 

5. The main point as urged by Mr. 
Bbattacliarjee appearing for die petitioner 
is that the charge in this case ought not to 
liavc been framed by the Additional Circle 
Inspector of Police, as he is not the dismiss- 
ing autlioritj'. Under the Assam Police 
Manual, P.art HI, Rule 66 (latest amend- 
ment) it is not clearly stated whether an 
officer subordinate to the appointing and 
dismissing authonty has any power to 
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frame charge against a delinquent Govem- 
^ent servant. Clause IV of the said rule 
provides as to what authority can infflct 
punishment and the nature thereof. In the 
schedule under Cl. IV it appears that an 
Inspector of Police cannot inflict the 
punishment of dismissal on a constable. 
Such punishment under the said clause can 
only be inflicted by a Superintendent . of 
Police. In the instant case it appears that 
charges against the constable were framed 
by the Circle Inspector of Police and, there- 
fore, a matter for serious consideration 
arises whether in the absence of delegation 
for framing charges an order of dismissal 
can be passed by the Superintendent of 
Police on the basis of charges framed by 
the Circle Inspector. 

6. We have already stated that in Rule 
66 of the Assam Police Manual, Part III, 
no provision, for -delegation has been made, 
so far as dismissal is concerned. In .spite 
of it, no material has been placed before 
us to show that any delegation for framing 
charge was ever made and, therefore, the 
averment in the counter-affidavit that the 
Additional Circle Inqsector of Police was 
duly authorised by the Superintendent of 
Police by a D. O. letter No. 1604 dated 7~7r 
1959, in the absence of any such provision 
in. Rule 66 ibid, and consequently the en- 
tire proceedings against tlie constable were 
valid, cannot be invoked in aid of the res- 
pondents’ contention. In tliis connection 
Mr. Bhattacharjee has first of all referred 
us to a decision reported in AIR 1966 Madh 
Pra 193, Shardul Singh v. State of Madhya 
Pradesh. In tliis decision it has been held 
inter alia that tire factum of the framing of 
charge cannot be delegated by a dismissing 
authority to any of its subordinates, and 
their Lordships observed as follows: — 

“The exercise of disciplinary powers, or 
the field of disciplinary action, is not res- 
tricted merely to the passing, by the ap- 
pointing authority, of an ultimate order im- 
posing disciplinary punishment against the 
employee. It extends also to the very ini- 
tiation of disciplinary action against a civil 
servant or employee by framing charges 
against him and holding or directing the 
holding of an inquiry into those charges. 
The framing of charges, the holding of 
an inquiry into them, the suspension of the' 
civil servant during the enquiry, the noticei 
to show cause, are all steps in the exercise! 
of the disciplinary powers. All these steps/, 
are required to be taken by tire disciplinary! ? 
authority and not by a delegate of that! 
authority. In the absence of a statutom 
provision permitting expressly or implicdl) 
delegation of disciminan' powers, an 
rity other than the disciplinary 
has clearly no power to frame, on ifs 
initiative, charges against a civil servant j 
bold an enquiry into them.” 

Witli great respect we agree wim • ' 
expressed by the Madhya thnt 

Court and in the instant ca-se " ^jgjcgation 
there being no autboritab''® 
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under the relevant rides, J^Xsolcto” 
rharee bv the Additional Circle i°spectoi^ 

assLtag that there dttg 

tion, is against the ^ ..-J ^ as 

of law stated above and the ndes, and 
^ch the petitioner can claim that n« 

fradamental rights have 'P'gl^^ader' 

Wrd being had to this aspect ot the matcer, 

%e are of opinion that ^ 

'dent of Police and the Appellate Auftor^ty 
built the structure on a very shak^ 

Sot which must result in hs collapse On 
S^ound alone the , petitioner is entitled 

to succeed. 


bUUUCCXU.. , # T3U *■ 

7 The last point as made by Mr. 

Jharile 4 .h?t .Je Sup^mterient of 
Police being a wtness to one of 
pugned dereliction of duties or deh 

nuencv of the constable, who is the pea 
before or. viz., b™ng telephoo c 

S^es'"U"ate° sM 

ftat the Superintendent of *’“'‘5'' j;,''!* 't“®e 
dent amount of fairness >>as «teed to tate 
anv notice of this charge as he was a wii 

dfi 

not take up the case at all. 
ha^ re^ferrS" to TdeSion^'^po^r^efl 

SS Lkdlups hav! observed as follows:- 
“Tribunals or authorities who are entrus - 
ed wUh quasi-judicial functions are as much 
bound by the relevant principles governing 
the ‘doctnne of bias’ as any other ludici 
tribunal This Court in a recent decision 
in Nageswara Rao v. State of Andhra Pra- 
desh Civil Appeals Nos. 198 to 200 of 
lio: AIR 1959 SC 1376, observed: 

“The principles governing the doctrine 
of bias’ vis-a-vis judicial tribunals am 'veil 
settled and they are; (i) no man shall be 
judge in his o%vn cause; (u) ^ 

not only be done but manifestly and un- 
doubteclly seem to be done. The two 
maxims yield the result that if a member 
S a judidal body is ‘subject ^ a bias (whe- 
ther financial or ^ 

avainst any party to a dispute, or is in sucu 
Kosftion ^hat I bias must be assumed to 
exid, he ought not to take part m the deci- 
jsion or sit on the tribunal . 

lAs already pointed out, this principle o 
llaw, as enunciated by the Supreme Court, 
justifiably applies to the instant case. 

9. Lastly, we may mention a Calcutta 
.decision reported in AIR lJo6 C ^7 
A. R. S. Choudhury v. Union of India m 
which it has also been pointed out that a 
idepartmental enquiry consists of four nimn 
Istages, namely, (a) charge (b) myestigation 
jof the charge (c) finding, punishment, and 
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(d) appeal. So far as Ihe charge is cou- 
ymed, his Lordship Mr Justice Si^a 
he then was) has stated *at a department^^ 
enquiry is not conducted with the ngichh 
of a judicial trial. Hence, the charge which 
is to be framed need not be frarned wiln 
the precision of a charge in a criminal piO- 
ceeding. But it must not be vague or so 
general as to make it impossible of bem« 
toversed. So far as the investigatjon of 
the charge is concerned, his Lordship Has 
said that a departmental enqi^-y is not a 
judici^ proceeding and the law and pro- 
cedure applicable to judicial proceedings 

are not applicable. But the proceedings 

cannot be held in an arbitrary manner and 
the rules of natural justice must still be ap- 
plied. 

10. Regard being had to the matters 
discussed above, we find that the impugned 
orders were lacking in observance of toe 
law and rules and were also against toe 
rules of natural justice. 

11. On these main points we are of the 
opinion that the petition must suimeed and 
the rule must be made absolute. The order 
passed by the Superintendent of Police 
and the impugned appellee order ^ssed 
by the Deputy Inspector-General _ of_ Pohee 
are hereby quashed , and let a writ in the 
nature of certiorari be issued against them 
with a direction to forbear from givmg 
effect to the orders passed by them. 

12. Be it noted, however, that in ^ite 
of the order passed by us as aforesaid, it 
is open to the appropriate authority to stMt 
a fresh proceeding against the constable, 
namely, the petitioner, strictly in accordance 
with law and the rules and procedure pre- 
scribed. - 

13. The petition is accordingly allowed 
and the rule is made absolute, but there 
will be no order as to costs. 

14. S. K. DUTTA, C. J.:— I agree. 

CWM/DVC Rules made absolute. 
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C. SANJEEVA ROW NAYUDU, C. J. 

AND P. K. GOSWAMI, J. 

Smt. G. Vasantha, Petitioner v. The State 
of Nagaland and others, Respondenl.s. 

Civil Rule No. 206 of 1967, D/-4-3- 1.968, 
from order of Deputy Director of Educa- 
tion, Nagaland, Kohima, D/-16-2-1967. 

(A) Constitution of India, Art. 311 — - 
Removal from service — Termination of 
service by an authority subordinate to ap- 
pointing authority — Assistant Teacher ap- 
pointed by Cliief Secretary to Slate — 
Termination of Service after 5 years by 
Deputy Director of Education, an authority 
suborchnate to Chief Secretary -- Termina- 
tion, held, a mounted to removal since the 

IL/IL/D847/68 



f ^ Vasantha v. State (Nayudu C. 

™^bent was no Iong» in a position to 

OCX v6« 6) 

(B) Centrd Gvil Services (Temporary 
Service) Rules, 1949, Er. 8 and 2 (b) — 

— Incumbent petitioner 
noidmg a temporary post continuously for 
five years — Termination without any cause 
b^g shoivn agamst petitioner — Held, on 
fects toat as the petitioner ought to be’ 
tr^ted as quasi-permanent employee termi- 
n^on amounted to removal of service 

Constitution. AIR 
1950 SC 36, Ref, (Paras 10 and 12) 

Chronological Paras 
(1958) AIR 1958 SC 86 (V 45) = 

1958 SCR 828, Parshotam Lai Dhingra 
V. Union of India U 

T. C. Das, for Petitionerj D. M. Sen, 

Advocate General for the State of Nagaland 
^d A, R. Barthakur, Govt. Advocate for 
otate of Nagaland, for Respondents. 
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assistant teachers and that in view of NoH- 
£S°bv"u;» <i«M lO-lMS 

menl ASl *“ Govern- 

Dost*^nf service a? well as the 

^ V, kI- became peimanent 

irv "Vit iias claimed that she being 

*e said 

not^cabon, any tenpinabon of her service 

is against the prin- 
aple of natural jusface and in violation of 
tte provisions of Article 311 of the Consbtu- 
boii. The petitioner points out that she 
made representations against the action 
t^en ag^st her but received no answer. 
The petitioner accordmgly prays for the 
issue of a vv^t m the nature of mandamus or 


NAYUDU, C. J. : In this petition under ed order date3 16-2-67* 
itocle 226 of the Constitution the tennina- services and to direct the resnnnrlon^^ ia 
tion of the services of the netitioner Shrimati inn the fJtaf-a r^e r mclud- 
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tion of the services of the petitioner Shrimati 
G. Vasantha, who was employed with the 
State of Nagaland as an Assistant Teacher 
in Zunheboto High School, with effect from 
1st April 1967 by an order dated 16th 
February, 1967 issued by the Deputy Direc- 
tor of Education, Nagaland, Eohima is 
questioned. 

2. The petitioner clairns Aat she was 
first entertained in service in me_^month of 


inv the. e\r ■‘“ponaents mclud- 

mg the State of Nagaland to forbear from 

pving effect to their order terminating her 
services as mentioned above. ® 

AA^ Nagaland represented 
learned Advocate General of the 

held by the 
^ temporary post, whic£ ac- 


first entertainea in service ruoams notice had accordintrlv — 

June 1962 and was appointed to &e post of to her, that her sendees ® 

Assistant Teacher in Zunheboto High School conformity with the terms nnd ^ 

by the Chief Secretary to the Goven^ent the conti^ct S Sm?e 
ot Nagaland. According to the petitioner, petitioner was ser^v anil ^ 

a,e„fv.rf Ji4MIv_a.d^dls.*^d _her fa fiaro/Sf cTvt 

ner servmps Ac fl,., “‘“e 
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duties quite efficiently and to the satisfaction 
of the auffiorities concerned. The petitioner, 
who is a B. A. (Hons.) Graduate of the 
Madras University, which is equivalent to an 
M. A. degree, appears to have earned a 
good reputation as an assistant teacher, as 
siie claims in the petition and she served in 
the same shcool till the last date of March 
1967 for a period of nearly five years. She 
claimed that in the seniority hst of the 
Education Department, her name appeared 
in the 11th position. 

In view of her efficient service, the Gov- 
ernment of Nagaland in the year 1963, re- 
warded her with inauguration of the State of 
Nagaland Medal in view of her loyal and 
valuable service to the State. She further 
alleged that all of a sudden and to her great 
surprise the Deputy Director of Education, 
NagJand, Kohima, respondent No. 4 to the 
petition, served a notice to the petitioner 
dated 16th February, 1967 terminating her 
smnees on and from 1st April 1967 wthout 
giving any reason or mentioning any grounds 
for_ the action taken. The petitioner further 
claimed that no information of any kind was 
mven to her, nor was any reason shown for 
the termination of her services, no charge 
or ch.arges have been framed against her nor 
^ opportunity to show cause 
Dcroro the termmation of her sen-ices. The 


uuuci cause lor termmating 
her services. As the petitioner, according to 
roe respondent^ had no permanent footing, 

th^^ of Article 311 

of the Constitution as a precursor to re- 
movd from service. It is also claimed that 
me termination of the services of the neti- 
tioner was m order and no exception can bo 
A^?A^° contended by the learn- 

ed Advocate General that the petitioner was 
not a quasi permanent servant and, there- 
fore, me benefits of that service are not 
attracted in her case and the services of the 
petitioner, having been rightly terminated, 
she could have no cause for complaint and 
the petition should be dismissed. 

• ^ cle^ from ffie submissions made 

m ffie case and the affidavits filed, that tlie 
petitioner was in service for a period of 
nearly five yems as a graduate teacher in 
tho employment of the Nagaland Govem- 
menti apd ftat she had been appointed by 
Sccreta^ to tho Government of 
Nagjuand, altliough m a temporary post. It 
K also cle^ ffiat the appointment letter 
Annexuro A to the petition dated 23-10 62 
did say that the service may bo terminated 
by one ciUendar month’s notice in ^vritog 
on either side But the point for concern? 
bon IS M to whether the services of the peti- 
boner have been vafidly terminated 
circunistaiices of the caso. 
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5. Two main points have been urged 
before us by Mr. Das, the learned counsel 
for the petitioner. He claimed that as she 
was appointed Iw the Chief Secretary to the 
Government and as the termination of her 
appointment was by the Deputy Director of 
Eclucation, who is a subordinate to the Chief 
Secretary, or an inferior officer to the Chief 
Secretary, the termination is in violation of 
Article 311 (1) of the Constitution and, 
therefore, is bad. The second point taken by 
Mr. Das is that although she was initially 
recruited to a temporary post, the post itself 
had been made permanent by the Govern- 
ment orders .and that according to the in- 
structions issued by the Chief Secretary to 
the Government of Nagaland, the holders of 
the posts that had been declared permanent 
must be declared to have been appointed on 
a permanent basis to those posts. Such 
being the case, the petitioner must be 
deemed to be a permanent Government 
servant and, therefore, could not be remov- 
ed from service without following the pro- 
cedure envisaged by Article 311 of the Con- 
stitution. 

6. On the first point we are satisfied 
that the petitioner was appointed by the 
Chief Secretary, which is made clear from 
Annexure A to the petition, the genuineness 
of which is not disputed. It is also clear 
that the services of the petitioner were 
terminated by the notice issued _by the 
Deputy Director of Education, vide An- 
nexure D to the petition dated 16th 
February, 1967, and it is not also disputed 
that the Deputy Director is an inferior offi- 
cer to the Chief Secret^ to the Govern- 
ment. But the only point that the learned 
Advocate General mged in this behalf is 
that mere termination of service does not 
amount to one of the three actions contem- 
plated by Article 311 of the Constitetion, 
namely, dismissal, removal or reduction in 
rank. On this point, under the circumstances 
of the instant case, we feel that termination 
of service has the direct effect of a removal 
from service, because the incumbent serving 
the State is no longer in a position to serve, 
and, therefore, no special meaning attaches 
to the word removal’. We are satisfied that 
what is contemplated by Article 311 of the 
Constitution is an exclusion from service, 
whether it is by way of an order of removal 
or by way of an order of termination of the 
service. Hence we are satisfied that in the 
instant case the authority, namely the 
Deputy Director of Education, who sought 
to terminate the service of the petitioner, 
had no jurisdiction to terminate the services 
of the petitioner. 

In this connection reliance was sought to 
he placed on the order dated the 3rd 
January 1967 issued by the Joint Secretary 
to the Government of Nagaland, Education 
Department, which contained delegation of 
Mancial and cognate powers to the Deputy 

j ®^tor of Education to exercise the powers 
ot the head of the Department during the 
absence of the Director of Education or 


during such period as the post of the Direc- 
tor or Education may be vacant. Our atten- 
tion has been drawn to paragraph 9 of the 
affidavit-in-opposition of Mr. K. Jethro 
Angami,. Assistant Director of Education to 
the effect that at the time the Deputy Direc- 
tor of Education was holding charge of the 
office of the Director of Education. We are 
satisfied that even assuming that the delega- 
tion were: true, that would, not be sufficient 
to empower the Deputy Director of Educa- 
tion to exercise all me powers of the Direc- 
tor of Education in regard to the order 
quoted above and in the instant case it can- 
not take away the rights of the petitioner 
under Article 311 (1) of the Constitution. 
The objection still remains that the removal 
was not effected by the Chief Secretary, 
who was superior to the Director of Educa- 
tion. In the circumstances, therefore, we 
hold that the removal in the instant case is 
contrary to Article 311 (1) of the Constitu- 
tion and, thereforei is unconstitutional and 
invahd. 


7. The next point to consider is whether 
the petitioner could be said to be in per- 
manent service, and even otherwise, whether 
Article 311 of the Constitution is attracted 
to the case. 

8. It is true that the termination appears 
to be innocuous and not on any disciplinary 
or punitive grounds, but the question that 
arises for consideration is whether it is so 
iimocent as it appears to be. If the- claim in 
the petition that her services were greatly 
appreciated and that she was rewarded on 
accormt of her services were to be accepted 
^ true, particularly when the same are not 
denied specifically in the counter-affidavits, 
one would like to know what exactly the 
reason for the termination of her services is. 
Of tins there are absolutely no indications 

ffic record. That the petitioner had been 
holding this post for a period of nearly five 
years is not disputed and nothing is alleged 
against her either as to her conduct or to 
her ability and efficiency. On the date of 
termination of her services, she was holding 
a permanent post and five posts of assistant 
teachers were declared permanent under 
Schedule 9 at page 19 of the paper book 
read with Government Notification No. EDS/ 
1/29/65 dated 10-10-66 referred to above, 
which is Annexure E to the petition. It 
is also claimed by the petitioner that she 
was the seihormost of the five assistant 
teachers, j 

9. pm attention has been invited in this 
connectioh to the circular letter dated 1-11- 
66 at p^ge 46 of the paper book issued by 
the Joint Secretary to the Government of 
Nagaland, Home Department, Kohima to all 
heads of departments. The heading of this 
letter is as follows ; — 

“Sub : Making of posts under the Naga- 
land Government permanent and grant of 
permanency to Nagaland Govt, employees. 
Framing of permanency Rules". 

In this circular letter the Joint Secretary 
states as follows ’ 



A. & N. 


G, Vasantha v. 


^ shortly be 

|^aETS%o-e“h1Sf“^i-F- 

rules are promuleafpyl these 

made permanlT^^a^t^ Persons should be 
Nagaland g Po^t urrder the 

issued bv the JoS s!Set^dT^^ 

ment or Naaaland ^ Govem- 

Ko^a to tlfe Director^ of^S, ^^P^ment, 

land, Kohima, A^exme 

down that .incumbente arj to i 

permanent in order of P®, declared 

m accordance with the sc^Ia 

ed for such post? and fnr P^ Prescrib- 

seniority of the inc?mf,«nf ^®®o^pmg .to the 

orthnSiis «uVte?n- 

S‘“t “the -Jf dAES-m i°S 

oi S“ 

tb®e GovSme^[ 

™ rffh ““ SnSon "f'S! 

£“ s-sr' 1 , 1 / creS A '■ci 

iniT issued regard- 

=£H'SrH« 

hh E “t he“cfiT “‘° ?Q 

£e. ^ITS'fs 

1966 should K j years on 1 st January 
of toic A ° “^'l® Pennanent. A copy 

agSf'^to^e individuals 

in the li ®''®n 

wlio liad been in spi^"^'r persons 

?”the SSpts’^f 

<r..«?e/pSL„tT ■'“““'d 'be 

Ciin’ ® g' Centol 

«S "4 LKL'ii^’ “* G„:r„eS 

h ns foUows’.g^^'^” This 


State (Nayudu C. J.) A. I R. 

sa'fo be fa''S?o“ 2 r“l *'■“ ae™. 

(i) if hp J,^ U ^ s®'^ce — 

ment service for more?h Govem- 
(iil if the appoSn-^^ tfoee years; and 
satisfied as to ^ ''®“S 

age gualificadoiS 

employment in a au?i character, for 
bas issued a declarafton'^^^u°“f capacity, 
accordance^ wifo ®ff®®‘. ia 

Governor General “^bai^tions as . the 
time". ™ay issue from time to 

permanent^^serWce^ 

temporary service onm defined as 

date on whic^a dpnlo fi”®™ the 

Ibde 3 takes eflfect S?n°° under 

of duty and Iea?e tofh of periods, 

leave) after that date^H f extraordinay 
directiv with the declaraf ^ deals 

of intfividuaJs holding ^ Permanency 

upimonT^tend^t?^ if 

declarabon as required lut n i^® serve as a 

s^d RiJes. Hence vve L^“i® ^ °f di® 

&e petitioner must be reinrdiyr°f’™®° di^f 
permanent servant of tire ®p.ded as a quasi-l 
as such cannot be removed n and- 

permanent Govemme?r ^ other 

removed, except™or rLe? r^“°°ot be 

case within the scope of 
Constitution. Article 311 of the 


Nagaland placef^rdianP^'^''°°^^® General, 
decisions. It will b?^fe 1 ^ number ^ 
case of ParshSm Lnl fo the 

of India, reported in Pinion of 

placed, particul? rp?;. 36 . He 

passage at p. 49 . ^^®o on the following 

founded^ o? the^gh?Xw“^'°°r®^ service is 
or the service rSS thpr^®-^''®®^ ®°°b-«®t 
termination is nrt f ni,nM ^“®i®' die 
}vith it no evil cfnseoup? ‘'‘“d carries 
IS not attracted. But S if 
has, by contract or undp/ ^°''®mment 
ngbt to terminate tliP PmpT the 

gojng through the ?rnpp^i^ "''dmut 

mflicting the punfcb^ Prescribed for 

«.ov,I » S„S r™fc ftTr"' " 

may, nevertheless choose f? Government 
seyant and if tlie’ termiW'? the 

sought to be founded on mfc° s®rvice is 
gence, inefficiency or nth ™'*5°°duct', negli- 

.S'! »M bf %SpS 


observed as ^oIilows';^®° Lordships 

no tide 10 the"post ?r°t,,e'’n„l!''* 'f™nt has 
emment has, by contrVpi p Uie Cov- 
ed, or under the rule? hp impli- 

h>m to a lower post doe^Li'® '® ^®duco 
order of reduction of a snr.? diat an 

post or rank cannot in anv 'f? ‘® " '®'^'®r 

a pumshment. The rpnl ?^. ®y®umstances be 

i A'" 
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servant with any penal consequences. Thm 
if the order entails or provides for the 
forfeiture of his pay 

loss of his seniority in h^ ^ 

or the stoppage or Vos^onement oi tns 
future chances of Promotion then that cu 
cumstance may indicate that although 
form Te Go/emment had 
exercise its right to terminate the employ 
ment or to reduce ^e servant to a 1 
rank under the terms of the °| 

employment or under &e rdes m ^^th ^d 


S. K. DUTTA, C. J. AND 
K. C. .SEN, J. 

. M/s. Bangshidhar Shewbhagivan and Co., 
Petitioners v. Deputy CommEsioner, 
Lakhimpur and others. Opposite Parties. 

Civil Rule No. 420 • of 1966, D/-30-7- 
1968 from order of Deputy Commissioner, 
Lakhimpur, D/-25-10-1966. 

(A) Defence of India Act 


'“WGov"\^“ti^afod Ihe _ DdegadoaTt powmr by’Caofoal 

use of the of the use SKSow—AIlporversotCentralGovem- 

chargeVis.not In ^ Se Ctourt „enrm7y be dekgated_-„ NoSfieation 

of such umocuous^ e^es^ ^ delegating powers under S 29 to sepcified 

nS.elv‘‘^(f/»hl£bTto servant had a right augorito snbordfoate to Slate Government 
uamei>, yj-i whether he held vahd. 

has^heJn visited with evil consequences of u^der Sec. 40 Defence of India Act the 
Ed hereinbefore referred to? U the Central Government may delegate its powers 
case satisfies either of the two teste then it ofiBcers subordinate to h, (i.) to offi 

must be held that the servant has been subordinate to ^v State Gover^ent, 

Sshed S the termination of his service ( 3 ) authoritjt, (4 to a State Govern- 

S £ Sen as a dismissal oi removal If p^.^ers and duties are ddegated 

from service or the reversion to his siAsf^ Iq jhe State Government the said Govern- 
W ra^must be regarded as a reduction m in its turn may delegate the same to 

rank and if the requirements of the rules j^jjy Qfgcer or authority not bemg an oflScer 
Art 811 which gives protection to authority subordinate to the Central 

S/e^ent servant have not been comphed Government. (Para 5) 

with the termination of °rnnp- Section 40 (1) clearly shows that whp 

reduction in rank must be held delegation is made, the delegate has all the 

ful and in violation of the consti powers of the Central Government unless 


ri^t of the servant” . 

The petitioner is the senionnost m 

colpled with the 'iiSf'“how Pers^ 
P^-^To^her ie TelaiS k Svie? wMe 
Te sen-ices ?£ .ihe _ peffioner ^ « Je 


powers of the Central Government unless 
the order of delegation imposes some condi- 
tions. Imposition of conditions is not obliga- 
tory and delegation may be unrestricted. 

(Para 7) 

The Central Government Notification 
No. S. O. 1888, D/-10-6-1966 delegating 

powers under Sec. 29 of the Act to Collec- 
tors, District Magistrates etc., in the States 
and all political ofBcers in N. E. F. A. is 
therefore valid. (Paras 4, 5) 

(B) Constitution of India, Art. 22p — 
Mandamus — Writ of — Mala fide action of 
executive authority — Writ can issue. 

A writ of mandamus \vill be issued to 
'i— ■ • nf toe netmoner, wuu — strike down any mala fide action of the 

the_ services of toe p teachers, are executive authorities.. If a person exercised 

senionnost ot Article 311 of the a power conferred on him by a statute in 

terminated, we tee.i ^ teds case bad faith or for collateral purpose, it is p 

Sg Vara 8 ). 

IrfpW^Ef iurisSSon and unconstitutional teie circumstances preceding the 

W quash the same, and as a consequence ^f requisition of demised land for 

WP dpclare that the petitioner is still m teefence purposes showed that the real mten- 
Pe?vic?of the State of Nagaland in the post ^f t^e Government was _ to lease out 

she was holding immediately pnor to the teie land to the highest bidder m the hope_ of 
ftemSon of her services. getting a good value for the land which 

T, 1 f., ortd was developed into a workmg tea garden by 
13. The rule is thus made absolute md ^j^ist be held that the land was 

the petition is allowed with costs. A - • g requisitioned only for a collateral pim- 

cates fee Rs. 250 (rupees tevo hundred and teie purpose mentioned in the 

fift>i). ,, order was not bona fide. (Para 10) 

GGM/D.V.C. Petition ^owed. 

. IL/IL/D853/68 



of India, Article 226 — ' ' 

^ Registered partnership 

nm taking from Government certain tanit 
on lease for purpose of tea estate owned by 
:^®ement entered through T one of 

standi ,„ ciallenge orfsTb/™, '‘pVo““ 

feiMsW 

H.tnfka®'?’ 'ri °i Shanna, D. R 

ndzariKa, 6. R. Khound and Prasanta TT In the mpanKma tu 
Goswami, for Petitioners; G. K. Talukdar* ^^e Government approach- 

0™ Opposite PartS ■ I- N. Haaa^S; MembL^ParS”"®? 5" 

petifaoners case is as follows. The petitioner Master for Defence bva 

“se Indian^faS g “S.f -K 

the land was ^ 

Tb^eaf.,, Pa^o». 


. a. ■ ■'•'• A.r.fi. 

suna of^b^oufRs’ 175000 invested a 

tea estate and sScceSl "“ovated the 
a well managed tea A converting it to 
an average limualyfS^of SsVl-T 
of green leaves proSine 
of made tea wo^ Re 9 vc oin Jolograms 
tioner thereaft^ 2,78,649. The peti- 

requisite stamne fn . as directed, the 

But SriVaaTpm ease, 

same from time r e.vecution of the 
another. °° one, pretext or 


XT--— — ».aoc Zb as roiiows. The T5eHttnn#ai 

Indian Partner- 
snip Act and this firm owns and possesses 

L die dfstriPf^fTii® ®^g™dia Tea Estate 

fte second W^rld War”ffi ^remm^^of ^erVy Sri H^zanka"''!}, T/- 

India acquired in 1940 for defence purposes B)ofence informed him’ b^® Master of 

° ,*o,Sookeriting Tea Estate its 1-4-63 that since several \ea^ nW^ 
fhl measuring 769.20 acres for mterest in the said tea fst^E®% 

the construction of an air-field. The air-field decided to auction the lease bnM ^ ’ u 
was co^tructed on .a portion of thesSd °° nn a^S W 

300.20 acres over ‘^“edition that the land mflt 

hnchpc MTcic Toft- o„». sumed on shnrf r.o« — r°. ir nugnt be re- 


,Ti:- u Of auu.iiu acres over i-unomon that the land mTo-hi- i ■’ 

which there were tea bushes, was left out. ^^d on short notice for defence^mimn ^®' 
*®pi ^®fc unattended and grow- ' pebhoner demanded the renewl]^°bt*’ 

mg, wild. This area became nveram^rr. ffase on 25-1-63 but ^ spit^of ^su^h 


iTTui oecame overgrown on 25-1-63 but in spite nf* u 

jlf'ok jungles. After the war, the area 00 action was taken wbotc®^ 

utilis^ for the air-strip measuring 469 -acres Government of India ° 

was transferred to the State Government for fe°d, the Military Estates OfficS® 

Its use and this area is still lying unuHlised. (opposite Srty N? 4) iSiwd n 

The Government of India with a view to “®^,®® on 20-3-63 ^ disposal of tbl f 
earn foreign exchange, decided to settle the garden in public auction^ temnSarifv Wn®^ 
aforesaid area of 300.20 acres with tea y®®''* Being aggrieved bv ^fc K 

*'i?.f®°° ''dth some established tea “ovfl tbis^ CourSnde? A^’t. 226 


planter ‘tT°° "®“® ®"^®^li^hed tea “oved this Court unde? A^’t 226 

planter. The petitioner coming to know °f ,^o Constitution when a mlf, •' ^ j 
about this entered into negotiation with the interim order was passed ^.®ood 

Srcle^ .Military Estates Officer. Ass^ .par^efL^ giS 

C^cle, wth headquarters at Shilfong and notice fbr public auction^ ^ ^ ^ 

also with the Ministrv of Defenoe ^ auenon. 


PireTe ' ™ary Estates Officer, Assam 
O^cle, wth headquarters at Shilfong and 

mso with the Ministry of Defence, Cavern- On 28-'?-Ri i-T, • 

ment of India. Ultimately an agreement for application beW® parties moved an 

f^*T® ^7 and between the Union t^e^ neKHnn ®®^f , Court for restraining 

I?‘Ba through Sri S. N. Mathur, the then Sfs annbn^He ^'■®“ tea . leaves, but 

Special Military Estates Officef Ass^ '^a®f®J®ateci: On 18-7-63^ 


C>r •It iJiLatCb ^ 

SliiUong and the petitioner tlu-dugh" its 
partner Sn Jayantilal Agarwalla. ® 

sijSSi \v M f ®^'^ agreement was 

signea py bn Mathur for and on behalf of 

the President of India and hy the sffid Sri 
Jayantilal Aimrivallo f.,- A:. ®aia Pn 


of TQR^ • P®*®? Title Suit No. 30 

ot 1963 m the Court of the Subordinate 
Judge Upper Assam Districts, Dibrucarli 
against the Union of India arid 0610“^ for 

an interim 


IT inaia and bv the «:,ntd Sri possession and tor sneciRo 

tlih®d^p®d 4s®f"'aUa for the petitioner. By th.® agreement for lease ai^ an™^W •° 
1°^ agreement the Union of India “junction was granted by the Cnnri °^®”™ 

ia^d at° W® 300.20 acres ^ i®g the defendmts fro7 ffiterferin^i;?^®*®' 

Bs 6304 90 P®”b^°®. ‘''® *-®®t of manner ivith the plaintiff’s possSn of 

ns. 0304.20 P. to the peb’Honer It was tea garden m suit Tim „rrib “®?.®*nn of the 

‘’’® ^®a^® would run for one l>eforo this Court came ^^®4 

es“ffi?°of H® ®''®” ®f P®^- it 'vas n"o? SLs/d P®“?e^.on 

renew^blp^ / ’® ti’®t it would bo ■ were claimed by tSe nSh^ idenbcal 

Set n n ^ ®t °®° y®ar at a time Court of tljo Subordinate f. dp®®®" r'? t^o 
Tinf 1'? condition that the land was Assam Districts Tt Upper 

®°‘cen,'i®7®^. th® i®^*®--- Purruant to Uifr 5“^ tide sS The ^pT'?''’' “ ^''® “i'®''®- 

instalmSt Pr®'^^'®®®'', on 2-3-62 the ^i®m*ssed by this CoiS: bv“ito"'‘’*^ri‘^^®T^°"5 
Bs. 6304 on 2^ of annual rent amounting to 23-2-63. ^ ®y ^ts order dated 
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these two suits also a tempo^ m]ui^tion 
wS granted. Thereafter 
Tffile -Sait No. 4 of 1986 was filed by Ae 
netitioner claiming idenfacal rehers 
SS year. All these four suits are now 
nending. On 4-9-65. the temporary i^jvmc- 
Knn<i granted by the 'Subordinate Judge 
we“ oo?gSed.%n 26-10-66 
received an order of reqmsitim o 
lands passed by opposite pa^ No. 1^ me 
Deputy Commissioner, , ^^khimpur, Dib 
r»or^ ^TVip netitioner therefore, moved tnis 
Sit Sfer'^lSde 226 of .the Constitatloa 
of fedia and a rule was issued and Je 
^eration of the requisition order - was stay- 

2. The arguments advanced by 
A. K. Sen, appearing on behalf of the pe 

tioii6n ar6 as follows j v 

(1) The order of requisition w^ 
the Deputy Commissioner, Lal^mpm, 
Dibrugarh m which it was said that m ^ 
opiS it was necessary to req^ition the 
p?opSy. The Deputy Commissioner w^ 
Eot^t^ competent authonty to form the 

°^(^)°The requisition of the land of the tea 

»dif “toippreoiate tho first .point 

it! nfoessary to ref, to 

in the Defence of India Act 19^2 (11^6^ 

after caUed the Act). Section 29 (1). ot tne 

Act is as follows. . , , nm- 

“29. Requisitioning of immovable pro 

Notwithstanding ^nythiBg. conned to 
nnv other law for t& time bemg m force, 
iTL tife opinion of the Central Government 
or the State Government it is 
expedient so to do for secmmg 
of India, civil defence, pubhc safety, mam- 
?lnSc^ of public order or ^cient , conduct 
of military operations, or for 
supplies and services essential to the me ot 

Se community, that Government . may by 
Sder in writog mqimition any i^ovable 
property and may make such further orders 
^s ?pSm to that Government ^ be neces- 
sary or expedient in connection with the 
requisitioning : 

Provided that no property or part thereof 
which is exclusively used by the public tor 
religious worship shall be requisitioned . 
Section 40 of the Act is as follows : 

“40. Power to delegate : (1) The Central 
Government may, by order, direct that any 
' power or duty which by this Act or by ^y 
rule made under this Act is conferred or un- 
posed upon the Central Government sh^, 
in such circumstances and under such conm- 
tions, if any, as may be specified in the 
direction, be exercised or discharged also 

(a) by any officer or authority subordinate 
fo the Central Government, or 

(b) whether or not the power or <mty 
reuites to a matter with respect to which a 


State Legislature has power to make laws, 
by any State Goveihment or a^ officer or 
authority subordinate to such Government, 
or 

(c) by any other authority. 

(2) TThe State Government may, by order, 
direct that any power or duty wnich by this 
Act or by any rule made under this Act is 
conferred or imposed on the State Govern- 
ment or which, being by this Act or any 
such rule conferred or imposed ori the 
Central Government, has been directed 
under sub-section (1). to be exercised or dis- 
charged by the State Government, shall, in 
such circumstances and under such cona- 
tions, if any, as may be specified in me 
authority not being (except in the c^e of a 
Union territory) an officer or authority sub- 
ordinate to the Central Government”. 

4. It will appear from the above sections 
that the opinion has to be formed either by 
the State Government or the Central Got- 
emment. The Ministry of Home Affairs, by, 
notification No. S. O. 1888, dated the lOthI 
June, 1965, published in the Gazette of 
India, Ext. dated June _ 11, 1965, delegated 
the powers under Section 29 to all Colla- 
tors, District Magistrates, Additiond District 
Magistrates and Deputy Commissioners in 
the States and all Political Officers in N. E. 
F.A. 

5. It is contended by Mr. Sen, the learn- 
ed Coimsel for the petitioner, that under 
Section 40 of the Act the delegation of the 
powers and duties of the Central Govern- 
ment can be made by the said Government 
only to officers subordinate to it. Hence 
delegation made by the above notification 
to Deputy Commissioners who are not sub- 
ordinate to the Cenertal Government, is bad. 
But it ■will appear from Clause (b) of sub- 
section (1) of Section 40 that me Central 
Government may delegate its powers and 
duties under the Act to an officer, subordi- 
nate to the State Government. Reading the 
aforesaid section as a whole, I find the 
following result viz., the Central Govern- 
ment may delegate its powers (1) to officers 
subordinate to it, (2) to officers subordinate 
to any State Government, (3) to any auth- 
ority, (4) to a State Government. If powers 
and duties are delegated to the State Gov- 
ernment, the said Government in its turn 
may delegate the same to any officer or 
authority not being an officer or an auth- 
ority subordinate to the Central Govern- 
ment. In this view of the matter, ffie above] 
notification m'ust be held to be valid. 

G. Mr. Sen further argues that delega- 
tion cannot be made -without specifying 
conditions. There is no force in tins argu- 
ment. As stated above Section 40 (1) reads 
as follows : — 

“40. Power to delegate. — (1) The Central 
Government may, by order,^ direct tffit any 
power or duty which by this Act or by any 
rule made under this Act is conferred or 
imposed upon the Central Government sh^ 
in ^i ch circumstances and under such condi- 
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,tions, if any, as may be mecified in the 
direction, be exercised or, disch^ged also 


A.I.]L 


intention of the 
Government is to lease out the land to the 
"«*«>» highest bidder in the hope of getting a good 

7. From tlie above provision it is quite into ^a^wnrl-frirf^^ developed] 

iclear that when delegation is made, ^ the cannot be ^ purpose 

delecrafe line nil flio T^r»TTro*^o *-i — rx * i ot oe said to be bona fida nnrl if- m»icf! 


delegate has all the powers of the Centra! be held that tlit°l 

Government unless the order of delegation only for a Luatem?! bemg requisitioned* 
imposes some conditions. Imposition of , coUateral purpose. 

conditions is not obligatory and delegation The learned Government Advocate 

may be unrestricted. Bangshidhar Shewbhag- 

8. As regards the quesbon of mala fides, and Company who is the petiUoner ta 

the law 1.S well settled that a writ of manda- Bas no locus standi to file the neti- 

mus will be issued to strike down any mala 5° ,Be order of requisition is aaainst M/s 
fade action of the executive authorities. In Bagrodia Tea Estate with whom there was 
this connection Mr. Sen cites the case of entered into by the Mfiitarv 

m re Banwarilal Roy, (1944) 48 Cal WN Officer.' It may however, be no^ 

./bb In this c^e after discussing various “e pehbpner in his petition says that 

English and Indian cases the Calcutta High Bangshidhar Shewbhagwan and Com- 

|Court held that if a person exercised a possesses the Bagrodia tea 


power conferred on him by a statute in 
bad laith or for collateral puipose, it is an 
abuse of the power and fraud upon the 
statute and is not real exercise of the newer 

of- oil __.1 _ _ri • 


i. 1 rr^i . , Liic jDayroaik 

a?v^nf controverted in 

By the opposite, 
parties This firm has filed the writ potion 

ttrough one of its partners Sri Jayantilal 


T u exercise of the power partners Sri Jayantilal 

17 all. This rule of law is so well settled The agreement of lease was also 

tliat it appears to me that reference to judi- trough the said Sri Jayantilal Agarwalla 
cial decisions on it is not necessary. , circumstances, I do not see anv 

'''By M/s Bangshidhar Shewbhag^vai| 

Bave no locus stondij 


9. I have already stated the circum- 
stances that led to the requisition of the pro- 
perly by the Deputy Commissioaer. The 
real, purpose of the Government in requisi 

rr f-lm 2 i*_ t ^ 




to file the petition, 

petition is allowed. 


.. . ^ — 1 — -7 ^ icyuuM- . — uuc yeunon is ail( 

boning the land in ^ question can be seen rule is made absolute. A \vrit in the 

from certain correspondence that passed be- ^abire of mandamus is issued directing the 
tween the Ministr}' of Home Affairs and Sri Deputy Commissioner, Lakhimpur ifibm! 
Jogendra Nath Hazarika, M. P. In a letter f"B not to give effect to his order dS 
d^ed the 20th December, 1962 Sri D. R. |5-10-66 1. e., order No. LA 100/‘57511_35/ 
Chavan, Deputy Minister for Defence wrote B for requisition of lands including "tea 
Hazarika, M. P. saying that the lease Bushes and bees standing tliereon. There 

be no order as to costs of this petition. 


to Sri Hazarika, M. P. saying that the lease 
of the land could not be extended as it was 
required for defence purpose vide An- 
nexure E to the petition. Then in a letter 
d^ed the 1st April, 1963 from Sri Y. B. 
Chavan, Minister of Defence to Sri Hazarika, 
it was said as follows : — 

Since^ several tea planters have evinced 
interest in llie Tea Estate, it ' will be in the 
public interest to auction the lease-hold 
rights ^ on ,a yearly basis only, subject to the 
provisions that the land can be resumed' at 
a short notice for Defence purposes”. 

10. _ In tile affidavit filed by the Deputy 
^Commissioner, Lakliimpur, Dibrugarh, it is 
said that till 1964 the land in question was 
not needed for Defence purposes, but the 
need of tlic land for such a purpose arose 
fhureaftcr and hence the requisition notic-c 
dated 25-10-66 was Issued. The petitioner 
has_ stated in^ Iiis affidavit that alUiough the 
Um'on _ of India as a defendant, is contesting 
tile suits filed by the petitioner in the Court 
of tho^ Subordinate Judge at Dibrugarh j'ot 
the said defendant did not lake the plea in 
its written statements that the land was re- 
quired for Defence purposes although the 

^ r»t •» . «««• 
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K. G, SEN, J. • I agree. 

Rule made absolute. 
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Tapesh Chandra Bagchi, Petitioner v. 
Umted Bank of India Ltd and others. 
Opposite Parties. ’ 

Civil Revn. No. 30 of 1968, D/-29-7-1968 
from order of Asst, Dist T T 
Dibrugarh, D/-4-4-1968 *B“Bhimpur, 

^ Chdl P. C. (1908), O. 21, R, 84 — Rule 
.s mandatop' - 25 per cent deposit by aS 
bon purchaser should be made to office/ 
conducting sdc .as soon as he is dccS 
purchaser — Deposit made to cStiS 
Court and not to officer conducting sale ”! . 

1,^ ”1° before the executing Coint ' 
wluch he has to confirm — Property 11^^15 

written statemcrirs wero filed in i966Twimn Tn ‘'’"d Orders 

do Court granted tlie temporary injunctions Rules and Ordn^^noeSJ^ -^Bsb Court Ciril 
rcslra|nmg die defendant from interfering Orders (I9G7), R. 185. 

lioner ‘n of tlio land by the peti- p Tbo provision.s of Order 21, R. 84 Civil 

„|Bat Uie land was requfacd rnandatory and non-eomnhS 

eienco puqioses w.as not taken. All IL/IL/D851/68 



1969 


Tapesh Chandra V. United 'Bank. o5 India IPathak J.l 

^ ^ _ *n TS 


thereof wiU make the sale a 

As soon as the sale & knocked do^ m 
favour of the highest bidder by o^er 
conducting the sale and the purcnaser 
declared it amounts to declaration as requir- 
ed Sr Rule 84 and the deposit in ques- 
tion has to be made immediately thereafter 
to the officer conducting the sale 
Ster the executing Court form^y accepts 
the bid and declares the purch^er. 
mere recognition of the pusidon th^ 

SS persof is the Ughest bidder by .tself 

lSSe'’te teSrto? toJSese 

to the officer conducting the sale as pres- 
cribed in Rule 84. 

Where the sale was kno^ed down m 
favour of the auction pmchaser on 30-9- 
1#67 but the deposit of twenty five per 
cent ’of the purchase money as required 
under R. 84 was not made to the officer con 
ducting the sale, there was uo sale ua ^ 
eye of law for final acceptance by the CouA 
The executing Court aho could not accept 
the highest bid on 4-4-1968 and make a 
declaration of the purchaser masmuch ^ 
when he considered the bid for 
tt was not accompanied bv the deposit of 
twentv five per cent on the amount of toe 

purchase money paid to the 0®°®Le°“daled 
tog the sale. The subsequent order dated 

30-9-1967 aUowing time to pay 
till 6-11-1967 was also ,, ^ 

had no jurisdiction to extend *6 time tor 
pSing the deposit to question to the officer 

inducting the sale failure to pa^he 

deoosit as required under Rule 84 dnin^ 
diSely after the sale was J°ooked OQ 

80-9-1967 and purchaser declared, the pr 

All 450, Rel. on. ft'aras iu, x h 

Cases Referred: 

(1954) AIR 1954 SC 349 (V , 

^ 1955 SCR 108, Manilal Mohanlal ^ 

V. Sayed Ahmed . 

(1950) AIR 1950 AU 450 (V 37) - 
1950 All LJ 653, EbaduUah Khan 
V. Allahabad Municipahty 

B Islam and S. ^Yor^cSo°site 

rs.“M, Lahlri. B°C. Cho„|b>.ry 
D. N. Hazarika, for Opposite Parties Nos. 2 
to 4. 

PATHAK, J. : This is a revision pebtion 
under Sec. 115, Civil Procedure Code, by 
which the petitioner has challenged tn 
order dated 4-4-1968 passed by the >aroed 
Assistant District Judge, Dibrugarh, m Xi 
Execution Case No. 16 of 1964. 

i. The facte of the case to brief are as 
folbws: — 


A. & N. II 

Opposite Party No. 1, the United Bank 
of India, Ltd., filed a mortgage ^it being 
Title Suit No. 13 of 1956 against Asit 
Chandra Bagchi and others for recovery ot 
Rs 2 24 011-12-6 on account of loan witn 
intere’st. ’The suit was t“reed/“,““P„^p 
mise on 27-5-1958 for Rs. 2,^,011-78 • 

in terms of the compronuse pefation liled_m 
the suit. The terms of the compromise inter 
aha were that the decretal ainount wto 
future interest and costs would be pmd m 
course of five years subject to a mmimum 
annual instalment of Rs. 42,000 together 
with interest, that the defendants^ would 
keep Phukanbari T. E. running at *eir own 
cost and fully insured against loss by fare or 
otherwise and that to default of payment or 
payment of any one of the annual mstto- 
mrats or failure of the observance of the 
terms mentioned to the compromise decree, 
the whole of the decretal amount would be 
due by . the defendants to the plainfaff-Bi^ 
who would be at fiberty to execute fte 
decree against the defendants ^d to bnng 
the mortgage properties to sale. A fa^" 
mortgage decree was also passed embody- 
ing the terms of the compromise petihon. 

8 . The judgment debtors having failed 
to satisfy the decree, the decree-holder put 
the decree into execution in Title Execution 
Case No. 16 of 1964. In the execution case, 
the Phukanbari T. E. containing 3421 B 3 
K 15 L of land with trees, biffidtogs, factory 
houses, leaf-houses, macluneries etc., were 
brought to sale. The judgment debtors filed 
an objection before the executing Court on 
a number of grounds, viz., that the sale pro- 
clamation was not to accordance with law, 
that to the sale proclamation the decretal 
amount was wrongly shown and that no 
notice was served upon some of the judg- 
ment debtors and so on. The objection was, 
however, rejected by the executing Court 
and the judgment debtors preferred an ap- 
peal being M. A. (F) No. 33 of 1964, which 
was dismissed by the High Court. There- 
^ter, the judgment debtors filed another 
petition on 21-9-1967 raising several objec- 
tions to the sale which was also rejected by 
the executing Court by its order dated 23-9- 
.1967. 


4. By his order dated 8-9-1967 the 
learned Assistant District Judge, Dibrugarh, 
sent the sale papers to the Munsiff, Dibru- 
garh for conducting the sale on 25-9-1967i 
and to report on 30-9-1967. Accordingly the 
auction was held on 25-9-1967 and continu- 
ed till 30-9-1967, on which date the sale 
was knocked down at the highest bid of 
Rs 2,38,000 offered by Abhayajan Tea 
Company (P) Ltd., Opposite Party No. 4. 
The deposit of twenty five per cent of the 
bid money was however not made to the 
learned Munsiff, the officer conducting the 
sale. The papers were sent by the officer 
conducting the sale the same day to the 
learned Assistant District Judge. Before the 
executing Court, the petitioner judgment- 
debtor filed a petition on the same date 
raising a number of objections to the sale 
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praying that the highest bid which CPattiak J.) 

time till 3-10-1967 fn for 

tie°°«S;yrktoS 

on his petition difecto^ 
chaser to deposit twentyXe per 
bid money on 6 - 11-1 Qfi 7 t 

ifi « SA?; 

vacabon. On the petition ,-5jr 


A.I.R 


l^aeS: 6 rL“S«Srsiedtv‘fe, PeoSL/facr S 

r»„?° Vinil r ^rs 


Ipa the aucdM-p^tfd^f^® jeamed-CTunsel 

of the purcES? SoSv P?^ '^“t 

when the Court fnrr^ only 

and declares ^ pSx^L 

case, the bid was^^,^!?' ^ ““tant 

the purchaser declar^lS^ 

on 4-4.1968 and on £ .7 Gojirt only 

sit was made and as sucffTh 

lafaon of the there was no vio- 

84, CJ>.C. Pravisions of Order 21 , Rule 

that been submitted 

to be paid on 80 - 9 - 1967 ^^ '''as 

peculiar facts and ™ ''^ew. of the 

— ■’ ^ circ^s^ces of the 

lUStlllPrI "I^-l ar.^ 3? 


— r oc<tLIljn- 

lUMmi 

Judge to ^first District relevant ^es and of the 

g>a^ptc£l 

Sion Ew to a deci- the deposit of 25 ^.. . Teaming 

back 


ston wheXr fh« to a deci- the deposit oflsn.r. T reqS 

or not and nfr ^ ™oney was to be accepted , money immediatelv^ r, purchase 

he XnW a dec&on declar"^^ a ?mch. ° the person^ betol 

ck to thp ■ '^® matter went of the balance withi^Tir^'^ payment 

hv Assistant District Judge, are mandaS Tnd of the sSe 

coi^ o^er dated 4-4-1968 found that with these mnv,c’ ^ opon uon-compliancB 

. sale was duly condnr.t#,d QTl/l flipm fill ^^OViSlODS* thoffi ic y-its. . ? 


X bv r AsJi^tanTbisWct Judi^: mVdlK of ^ITale 

s?4» tasf/a s T '“■7« "“"““iirs 

S? si *'’*'=« tot -fe'^utr/e ‘€“ 'SvoS‘’’V'a pt-' 

could be accepted. and by the the pmSp *P°?'‘^g 25 per cent 

tX® Assistant District the fet instS and 

decided sale withS^o^^ '^ 7 ®- ,l^en there is 

Pnmri ^ ^^h^st bidder Abhoyjan Tea niles, there mn contemplation of these 

Company (p) Ltd., as thn r,nrn!,oiT.- .:Jr .4 ,-T.J 7 . 7 - 7 .?^®.oan be no onncKn„ „£ i.!®®.®? 


-^t;iarea Mghest bidder Abhoyian Tea 
^ the pnrchSer and 
of t® deposit twenty five per cent 

f the sale mon^, which was deposited on 

prayedl^or'^n*®' — ® Purchaser also 

§1^ entiS ^ T™ °^t^® Court to deposit 
peLittS money which the Court 

o^ the learned Assis- 
Ssiou^Soi “ questioned in this re- 

Isiam, the learned counsel fnr 

£d firioon ‘STuboSr 

in the auction sa^ “ ^ock^ doivn 

is declarer) „ i ^ favour of a bidder he 

^ately‘ thereafter 


nJas, thera^n be *®®® 

irregularity in the question of material 
payment of toe nWe the sale. No^ 

fauhmg pnrSX'^Xdem^^f 

®,®®,^#s as a complete nu^n ?™* 

that toe Court is bounri n ':®^fact 

Perty in the event of a the pro- 

the previous procLdtom 7 that 

pletely "wiped ^out s^F tfe ® j^® ^® o®™' 

m toe eye of law. We holrl^f!^® r ®t e.yist 
in the circumstances of th^ present®’ 
there was no sale anr! fi.^ present case 
quired no i^hb“at aU/' Purchasers ac- 

ovisioL^of^OrdXaf ^n!u!^o¥'’ that the/ 


SatoT;X;\XXa“d'^ he mf Zfjr ^‘'^tthe, 

five per cent ^ deposit of twenty are mandatory and ttole 84, C.P.C. 

mone^ toXe°offitrXnXSl^ -^® th? saIe^“°ndhX“'^® ^®^®®fl 

requu-ed under RhIa sa a,®“!S. . f®* The point r^ul r 


money to T],A Afr® ®™°®?t of his purchase- 

much as toe X- ^'® ^H® '® "'Ahtl' ^as- 
Civil R c af, S 4 . Order 21 , 

submitted toat ^® further 

‘o extend toe tias no jurisdiction 

ot Iwenl)' five per cont’^r, the deposit 

Pi^lmsc-moneif As ®f ^ of toe 


TO aa, . — riumcy. 

Bo^i; S S‘i,‘^iUtr t 1''“”““-, 
rL 7 „"^” 

after the sale is knoetfr! , immediately 
conducting toe safe In f 7 the officer 
or ft fa ,1 Se/rCbS 1'."; wS; 

"'aided to too Court and ih o"t for- 
mally accepts too hid ^d ^eeF°®tt for- 
purchaser. In other the 

sale is knocked 1 "^^'®ther, as 
-^v-st bidder by too AfS? “ 
mg too sale and the nundfn °m®cr conduct-, 

to ^?e?„i?S'"Sd£l 
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Rule 84 and tJie deposit in ^^stion ^ ve^ purcli^e money 

to be Lde immediately^ tliereafer to toe cent o“ ^ the person who is declared 

inducting toe sale, or this deposit to o^e v ^ piKchaserhy 

hS to br^ade^nly after toe executoj conductog toe sale be^e li 

rnnrt formally accepts the bid ^ gg accepted is not accompamed y 

KiSen The lan^age «£ R^es 84 toe bid^so^^ ^ ^ pi d 

Sid ^85, Order 21, CB.G., has to h before ^the Court for formal accepgnce^^d 

fully examined. j ok rV C declaration of the purchaser. ^ bd P 

11 Order 21, Rules 84 and 85, C.P.O., ^ conductmg the sde can 

I-*-' V u® .. -nlflped for formal acceptance and tor 

SritTy purchaser and resale ^ dSfetion of the purchaser by toe Court, 

.1 r® evew sale of immovable °^'^ben it is accompanied by the deposit 

default-^1 glared to be toe purr ^der the rule, othenwse it be- 

SIv ^mediately after such enipty offer which caimot ev^ 

chaser ®ball p y ^ twenty-five per , considered for acceptance by toe Court 

S^rtoe\™n¥of his Motoer reason why this deposit of |5 

ISchSf moTey tas ^aid to- 

I ^ P- rs/r 

■I „T,j entitled to set off the pur. , nurchaser declared by the officer con 
t^^mTney under Rule 72, the C^ may ^ di^ it safeguards against 

ffi^ense ^th toe requirement of reckless oi collusive bid. , , . 

si ^e full amount of purch^e-money ^ supported by the deci- 

navabirshaSbe paid by the purchaser mto ^ Thg^^ ^3 gj l^adufiah Kb^, v. 
?:^irt before the Court °pjj|rty: -Allahabad Municipalite, AIR 1950 All 450, 

teento day from the s^e eff P P wherein it has been neld that as soon as it 

■ Provided that, S found that no higher bidder is io^ 

to be so paid into Co^ ? nfF to which coming, toe amin can declare toe highest 

hLve toe advantage of ^y set °£f to biddef and accept and conclude toe sde 

he may be entitled under Rule ... .r 


Smr; br^ti&d imder Ride ere r^ognlSon of ^toe postohn 

Under Rule 84, a ^?P°r „ Tnoney that a certain person is toe highest bidder 
per cent on toe person by itself constitutes a. “declaration of the 

has to be p^d to the offi^r or tn P ^ hitoest bidder and no 

conducting toe s^e imme^ateiy septate order ^is necessary to 

person is declared to be toe constitute the “declaration”. 

^ P ^foSwfto b?^esol^ ^Rule 8^^ speaks 12. Mr. Lahiri, toe learned counsel for 
deposit, the amount of which is the auction-purchaser, has subnutt^ that 

2 ^ente-five per cent on the amount jbe officer conductmg toe sale in toe in- 
thp^^ur^^Snraey and the deposit is to being not toe executing Court 

to toe officer or other person con- be held to be only the recorder of 

j tlip <!alp So it appears that this IS only bids and his function is ministenal and that 

a^denosit to be paid by toe person in whose ^g g^ig .^^35 complete till the Co^ form^y 
foliar tTip sale has been knocked down accepts it and declares the purchaser under 
S^h2 has been declared the purchaser Order 21, Rule 84, C.P.C. In t^ cpnnec- 
W the officer conducting the sale. tion he has referred to Rule 185 of the 

the other hand. Rule 85 lays doivn Rules and Orders of toe High Court 

that the full amount of the purchase money g£ Assam and Nagaland. These rules came 
navable gliaii be paid by the pur- ^ito force with effect from 16to Au^st 
?Wr into Court. Rule 85 speaks of ^957^ on which date these were published 
full amount of purchase money pay- m the Assam Gazette. 

able whereas R. 84 speaks of deposit ot ^ gj ^^e said Rules is as 

per cent on toe arnount of purchase mone^. fg^ows:- 

Rule 84 also speaks of paymg the ctoposit . r u A 

to toe officer conducting toe sde, wher^ “Except as regards propel' of toe ffind 
Rule 85 speaks of payment of the ftto mentioned in Rule 18/, sales in execution 
amount of toe purchase money into Coi^. of toe decrees of any Court shaU be con- 
On a comparSon of the language of toe ducted in that Court by the Nazm or other 
two rules, I find that this deposit has to be officer of the Court or by such other Person 
'paid to toe officer conducting the sale as 35 the Court may appomt m this bebati m 
‘ a security before the bid is formaUy accept- the immediate presence of tee Pmsi^g 
ed and the purchase! declared by the judge. Where tffis is posstole, sales may 
Court and on such acceptance and decla- be held in another place witto tee 
ration only toe sale becomes complete as premises to be selected by tee presicmg 
provided under R. 185 of the Civil Rules and Judge; provided toat the Court exera g 
Orders of the Hito Court of Assam and the decree may, if it sees fat, for reaso^ to 
Nagaland. be mecified in tvriting, direct m the mterest 

The reason for toe difference in toe Ian- of & parties that the sffie e .® . ^ yg„ 
guage of toe two rules, in my opinion, is other time and place within ] 
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(1) The order of detention is invalid as 
the same was served on the petitioner while 
he was in detention. 

(2) The Advisory Board which finally 
considered the matter was not the Board to 
which the case of the petitioner had been 
referred by the State Government. 

(3) The order of confirmation by the 
State Government was beyond three months 
of the date of detention. 

(4) The grounds which have been fur- 
nished to the petitioner are vaOTe, illusory, 
irrelevant and non-existent, and, as such, 
the petitioner could not make an effective 
representation against tihe detention _ order 
and hence the order of detention is invalid. 

4. It is admitted that the impugned 
order was served on the petitioner \™le in 
Jail custody in connection with some other 
offences. The District Magistrate in his affi- 
davit has affirmed that as ther^ was possi- 
bility of the petitioner being released _ on 
bail and he was satisfied from his activities 
that immediately on his release on bail he 
would indulge in tike activities prejudicial 
to the security of the State and mainte- 
nance of public order, be passed the im- 
pugned order on 2nd March 1968. The 
petitioner also has admitted that but for 
this detention order, he would have been 
released on bail. In this context the point 
that arises for consideration is whether an 
order under the Preventive Detention Act 
rMll be invalid in law if the same is served 
while the petitioner is in custody. The 
learned coiinsel draws our attention to a 
decision of the Supreme Court in the case 
of Rameshwar Shaw v. District Magistrate, 
Burdwan, AIR 1964 SC 834, where the 
following passage occurs: — 

“Before an authority can leg.timately 
como to the conclusion that the detention 
of llio person is necessary to prevent him 
from acting in a prejudicial manner, the 
authority has to be satisfied that if the per- 
son is not detained, he would act in a 
prejudicial manner and that inevitably 
postulates freedom of action to the said per- 
son at the relevant time. If a person is 
already in jail custody, as a result of a re- 
mand order passed by a competent autho- 
rity, it cannot rationally be postulated that 
if he is not detained, he would aet in a pre- 
judicial manner. At the point of time 
when an order of detention is going to bo 
scrs'cd on a jJerson, it must bo patent that 
tho s.aid person would act prejudicially if 
ho is not detained and that is a considera- 
tion v.-hich would be absent when tho 
.aulhority is dealing willi a person alre.ady 
in detention. Tho satisfaction that it is 
ncccssan’ to detain a person for the pur- 
pose of preventing him from acting in a 
prejudicial manner is tlius tlie basis of the 
order under S. 3 (1) (a), and tliis basis is 
dearlv absent in tlio caso of a person 
already in jail custody." 

In Uiis connection tho Supreme Court has 
referred to two decisions of this Court re- 
ported in AIR 1951 Assam 43, Labaram 


Deka V. The State and AIR 1952 Assam 
175, Haridas Deka v. State, Their Lora- 
ships also noticed another decision of this 
Court reported in AIR 1953 Ass^ 
Sahadat Ali y. State of Assam. Their Lord- 
ships noticed that the detention order m 
Sahadat Ali’s case, AIR 1953 ^sam 97, 
was passed in anticipation of his release 
order in a police case. The Court observed 
as follows: — 

“These facts clearly illustrate how mi 
order of detention can be passed against a 
person even though he may be in detention 
or jail custody, and also show that the said 
order should be served on the detenu after 
he is released. The test of proximity of 
time is fully satisfied in such a case and no 
invalidity or infirmity is attached to making 
of the order or its service.” 

From the aforesaid observations of the Su- 
preme Court, the learned counsel submite 
that an order of detentioi^ even though it 
may be passed while he is in detention, 
cannot be served while he is still behind 
the bars and such an order served in that 
manner is invalid in law. The facts of 
Rameshwar Shaw’s case, AIR 1964 SC 334, 
are as follows: He was detained under the 
Preventive Detention Act by an order of 
the District Magistrate, Burdwan, on 9-2- 
1963 and the same was served on 15-2-63 
while be was lodged in Burdwan Jail where 
he had been kept in pursuance of the re- 
mand order of a competent Court which 
had taken cognizance of a criminal com- 
plaint against him. In this case there was 
nothing to show that there was any prospect 
of his release. In the circumstances of this 
case, the Supreme Court ordered release of 
Rameshwar Shaw. The decision in 
Rameshwar Shaw’s case, AIR 1964 SC 334, 
was made on 11-9-1963 and a montli later 
on 11-10-1963 the Supreme Court had to 
consider this decision in Maldian Singh’s 
case, AIR 1964 SC 1120. Gajendragadkar, 
J., as he then was, speaking for the Court, 
while referring to Rameshwar Shaw’s case, 
AIR 1964 SC 834, observed as follows: — • 

‘It would be recalled that in that caso 
also, Rameshwar Shaw was ordered to bo 
released on the ground that he was served 
with the order of detention whilst he was 
in jail and not on the ground that the 
mtong of tlie order was invalid. In fact, 
this Court made no finding on that ques- 
tion and based its decision on the narrow 
ground^ that the service of the order was 
invalid.” 

TOiilo setting aside tlio order of detention 
in Maklian Singh’s case, AIR 1964 SC 1120 
at para 18, meir Lordships obsen'od as 
follows: — i 

“Tho result is, tho appeal is allowed and 
the order of detention passed against tho 
appellant is set aside on the mqund that the 
service of the order is invalid and is outside 
the scopo of Rule 80 (1) (b) of the Rules.” 
It may be mentioned that their Lordship* 
have held that there is no. difference so i* 
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AIR 1969 BOMBAY 1 (V 56 C 1) 
CHANDRACHUD AND DESHPANDE, JJ. 

Chudaman Narayan Patil, Petitioner v. 
State of Maharashtra, Respondent. 

Criminal Revn. Appln. No. 60 of 1967, 
(With Revn. Appln. No. 61 of 1967) D/- 
:-22-9-1967. 

(A) Criminal P. C. (1898), Ss; 403, 
.561A, 222 and 234 — Conviction for cri- 
'3ninal breach of trust — Subsequent 
prosecution for different sums during the 
period covered earlier — Subsequent 
trial not barred. AIR 1917 Mad 524, Dis- 
-^ented. 

Where a prosecution for criminal breach 
of trust in respect of certain sum, during 
a particular period has ended in convic- 
tion, a subsequent trial for the same of- 
fence is not barred under S. 403, Criminal 
P. C. if the period covered by the subse- 
quent prosecution overlaps the period 
■covered by the earlier prosecution. But 
the High Court has a power under Sec- 
'tion 561A to disallow the subsequent pro- 
secution on the ground that it would not 
be in the interest of justice to allow the 
case to proceed. (1910) 12 Bom LR 226 
• and AIR 1931 All 209 and AIR 1923 Cal 
654 and AIR 1956 Madh Bha 194 and AIR 
1965 SC 1248, Foil. AIR 1917 Mad 524, 
'Diss. . (Paras 17, 20, 22) 

(B) Criminal P. C. (1898), S. 561A — 
Scope — Power can be exercised to 
quash proceedings. 

Section 561A confers no new powers 
on the High Court and it merely safe- 
guards all existing inherent powers pos- 
sessed by the High Court which are ne- 
cessary, among other purposes, to secure 
the ends of justice. The object of the 
section is to pro vide that .those powers 

.JL/JL/E433/68 ^ ^ ^ 
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which the Court inherently possesses 
shall be preserved lest it be considered 
that the only powers possessed by the 
Court are those expressly conferred by 
the Code and that no inherent powers 
had surrdved the passing of the Code. 
There is no express provision in the Code 
under which proceedings can be quashed 
and the inherent power can be exercised 
to quash proceedings in a proper ■ case 
either to prevent the abuse of the pro- 
cess of any Court or to secure the ends 
of .justice. AIR 1964 SC 703 and AIR 1960 
SC 866 and AIR 1960 Andh Pra 164, Rel, 
on. (Para 22) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1248 (V 52)= 

1965 (2) Cri LJ 253, Ranchhod Lai 
V. State of Madhya Pradesh 15, 20 
(1964) AIR 1964 SC 703 (V 51)= 

(1964) 1 Cri LJ 549, State of Uttar 
Pradesh v. Mohammad Naim 22 

(1960) AIR 1960 SC 866 (V 47)=1960 
Cri LJ 1239, R. P. Kapur v. State 
of Punjab 22 

(1960) AIR 1960 Andh Pra 164 (V 47)= 
1960 Cri LJ 315, In re G. Bhashya- 
karacharyulu 22 

(1956) AIR 1956 Madh Bha 194 (V 43)= 
1956 Cri LJ 1073, Ramkrishna v. 

State 17, 21 

(1945) AIR 1945 Bom 413 (V 32) =47 
Bom LR 138=47 Cri LJ 138, Emperor 
v. Anant Narayan 9, 11, 12, 16, 18, 

21 22 

(1931) AIR 1931 All 209 (V 18)=32 ’ 

Cri LJ 376, Brijiwan Das v. 

Emperor 17 21 

(1929) AIR 1929 Cal 457 (V 16)= ’ 

ILR 57 Cal 17=31 Cri LJ 747, 

Sidh Nath v. Emperor 18, 19, 21 22 
(1923) AIR 1923 Cal 654 (V 10)=ILR 
50 Cal 632—25 Cri LJ 156, Nagendra 
Nath Bose v. Emperor 17, 21- 
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(1917) AIR 1917 Mad 524 (V 4)-17 
Cri LJ 30, In re, Appadurai 14, 17, 20 
(1910) 12 Bom LR 226=11 Cri LJ 
337, Emperor v. Kashinath 
Bagaji 9, 10, 11, 12, 16, 17, 18, 19, 21 
(1906) ILR 29 Mad 126=3 Cri LJ 
274, Emperor v. Chinna Kaliappa 

18, 19, 21, 22 

H. D. Gole, for Petitioner; V. T. 
Gambhirwalla, Asst. Govt. Pleader, for 
the State. 

CHANDRACHUD, J, : These are two 
companion revision applications from the 
judgment of the learned Additional Ses- 
sions Judge, Jalgaon dismissing the revi- 
sion applications filed by the petitioner 
against two orders passed by the learned 
Judicial Magistrate, First Class, Jalgaon. 
The facts leading to the revision appli- 
cations before us are as follows; 

2. Chudaman Narayan Patil, who is 
the petitioner in these revision applica- 
. tions, was employed in the Revenue De- 
' partment of the Government of Mahara- 
shtra and at the material time he was 
working as a Special Recovery Officer in 
the Jalgaon People’s Co-operative Bank 
Limited. He worked in this capacity 
from the 20th of January 1962 to the 3rd 
of October 1962. It was found that he 
had committed criminal breach of trust 
in respect of a sum of Rs. 583 which was 
entrusted to him during this period. He 
was accordingly prosecuted under Sec- 
tion 409 of the Indian Penal Code in Ses- 
sions Case No. 46 of 1963 and was found 
guilty of that offence. He was sentenc- 
d to suffer rigorous imprisonment for a 
eriod of one year and to pay a fine of 
Is. 500 in default to suffer rigorous im- 
risonment for a period of three months, 
'he appeal filed by the petitioner against 
he order of conviction and sentence was 
lismissed by this court. His application 
.or leave to appeal to the Supreme Court 
and the application filed by him before 
the Supreme Court for special leave to 
file an appeal were also dismissed. 

3. After the conclusion of the Sessi- 
ons Case, two more chargesheets were 
filed against the petitioner under S. 409 
of the Indian Penal Code in the Court 
of the learned Judicial Magistrate, First 
Class, Jalgaon. In the first of these 
chargesheets, the allegation against the 
petitioner is that he had committed cri- 
minal breach of trust in respect of a sum 
of Rs. 53 which was received by him on 
the 23rd of July 1962 and that he had 
also committed a similar offence in res- 
pect of a sum of Rs. 106 which was re- 
ceived by him on the 21st of August 1962. 
In this case (Case No. 42 of 1966) an 
application Ex. 4 was filed by the petitioner 
contending that the order of con- 
viction in Sessions Case No. 46 of 1963 
constituted a bar to the trial in view of 
'the provisions contained in Section 403 


of the Criminal Procedure Code and that- 
therefore, the proceedings could not be 
continued. This application was rejected' 
by the learned Magistrate and the revi- 
sion application filed against that order 
has been dismissed by the learned Addi- 
tional Sessions Judge, Jalgaon. Being ag- 
grieved by the later order, the petitioner 
has filed Revision Application No. 60 of 
1967. 

4. In the companion case (Case No. 43 
of 1966) the allegation against the peti- 
tioner is that he had committed criminali 
breach of trust in respect of a sum of 
Rs. 106 received by him on the 23rd of 
July 1962 and in respect of another sum 
of Rs. 106 received by him on 21-8-1962. 
In this case alsp a similar application was 

' filed by the petitioner contending that 
the prosecution was not maintainable 
reason of his previous conviction in Ses- 
sions Case No. 46 of 1963. This applies" 
tion was dismissed by the learned Magis- 
trate and the learned Sessions Judge, Jal- 
gaon has confirmed that order in Revi- 
sion. Being aggrieved thereby, the peti- 
tioner has filed Revision Application No, 
61 of 1967. 

5. The two revision applications came 
up for hearing before the learned Chief 
Justice on the 28th of July 1967. The at- 
tention of the learned Chief Justice was 
drawn to certain decisions and he felt that 

" in view, of a possible conflict of 

views it is better that this case should be 
decided by, a Division Bench.” The con- 
flict of views is stated to be on the ques- 

. tion whether in a matter of this nature 
the subsequent trial is barred under 
Section 403 of the Code of Criminal Pro- 
cedure. This is how these revision ap- 
plications have come up for hearing be- 
JEore us. 

6. It is urged by Mr. Gole, who ap- 
pears in support of these applications, 

■ that the petitioner was convicted in Ses- 
sions Case No. 46 of 1963 for an offence 
under Section 409 of the Indian Penal 
Code which was committed by him during 
the period 20th of January 1962 to 3rd 
of October 1962 and therefore, the two 
present prosecutions, which have been 
filed against him for offences alleged to- 
have been committed by him during the 
same period, are not maintainable. The 
argument is founded on the provisions 
contained in Section 403 of the Criminal 
Procedure Code , and what is urged be- 
fore us is that the petitioner having been 
once convicted of the offence of ci'iminal 
breach ot trust committed by him during 
a certain period he cannot be prosecuted 
again for the offence of criminal breach 
of trust committed during the same 
period, for which he could have been 
charged and tried in the same Sessions 
trial. Now Section 403 is founded on s 
rule of public policy that a person shah 
not be tried for the same cause more than 
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once. It provides by sub-section (1) that 
a person v.^ho bas once been tried by a 
Court of competent jurisdiction^ for an 
offence and convicted or acQuitted ^ of 
that offence . shall, while such conviction 
or acquittal remains _ in force, not be 
liable to be tried again for the same of- 
fence lior on the same facts for any other 
offence for which a different charge from 
the one made against him might have 
been made under . Section 236, or for 
w^hich he might have been, convicted 
under Section 237. Sub-section (1) can. 
in our opinion, have • no application 
to the facts of the case before us, 
because the petitioner is not being 
tried for the same offence for which 
he v/as tried and convicted in Sessions 
Case No. 46 of 1963. In that case the 
charge against him v.'as that he had com- 
mitted criminal breach of trust in respect 
of a gross sum of Rs. 583 which was en- 
trusted to him betv/een the 20th of Janu- 
ary 1962 and the 3rd of October 1962. 
The charge against the petitioner in the 
two cases which are now filed _ against 
him is in respect of amounts \vhich, un- 
doubtedly, were entrusted to him during 
the same period but these amounts v/ere 
admittedly not included in the gross 
sum of Rs. 583 in respect of which the 
Sessions trial was held. The offences 
v/hich form the subject-matter of the two 
prosecutions which are now filed against 
the petitioner are therefore independent 
of the offence for which the petitioner 
was tried and comdeted in Sessions Case 
No. 46 of 1963. It cannot therefore be 
said that the petitioner is being tried 
again for the same offence. 

7. It is however urged by Mr. Gole 
that sub-section (1) of Section 403 not 
only prohibits a second trial for the same 
offence but it also prohibits a second trial 
on the same facts for any other offence 
for which a different charge from the one 
made against the accused might have 
been made under section 236 or for which 
he might have been competed under 
Section 237. Now Section 236 deals v.dth 
a case where a single act or series of acts 
is of such a nature that it is doubtful 
which of several offences the facts v/hich 
can be proved wall constitute. In such a 
case, the accused may be charged with 
having committed all or any of such of- 
fences. and any number of such charges 
may be tried at once; or he may be charg- 
ed in the alternative v/ith having com- 
mitted some one of the said offences. 
Section 237 deals v/ith a situation where, 
in the case mentioned in Section 237, the 
accused is charged v/ith one offence, and 
it appears in evidence that he has com- 
mitted a different offence for which he 
rnight have been charged under the pro- 
visions of Section 236. In such a case, 
he _may be convicted of the offence 
which he is shown to have committed. 
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although he is not charged v/ith . it. It 
is transparent that neither Section 236 
,nor Section 237 can have any application 
to the facts before us, because this is not 
a case in which the acts attributed to the 
petitioner are of such a nature that it is 
doubtful as to which of several offences 
the facts which can be proved will con- 
stitute, If Section , 236 can have no ap- 
plication to the case. Section 237 can ob- 
viously have none, because the latter 
section only deals with cases which are 
covered by the former. 

8. In our opinion, therefore, sub-sec- 
tion (1) of Section 403 can have no ap- 
plication to this case and therefore, the 
learned Additional Sessions Judge was 
justified in taMng the view that the 
charges now levelled against the peti- 
tioner are valid and the proceedings are 
maintainable. 

9. It is then urged on behalf of the 
petitioner that assuming that sub-section 
(1) of Section 403 has no application to 
the case, the principle underhung that 
sub-section should be extended to the 
case and the charges should be quashed. 
It is in the context of this argument that 
the attention of the learned Chief Jus- 
tice was invited to certain decisions. Hav- 
ing considered this argument carefully, 
and the several decisions to v/hich our 
attention has been drawn, we are of the 
opinion that there is no conflict of deci- 
sions on the question and there is certain- 
ly no conflict between the viev/s express- 
ed by the two Division Benches of this 
Court in Emperor v, Kashinath Bagaji, 
(1910) 12 Bom LR 226 and Emperor v. 
Anant Narayan, 47 Bom LR 138= (AIR 
1945 Bom 413). 

10. The question for our decision is 
whether in circumstances as those be- 
fore us, the second trial is barred by rea- 
son of the principle contained in Section 
403 if not because of the direct applica- 
tion of that section. In (1910) 12 Bom LR 
226 the accused v/as tried for the offence 
of criminal breach of trust as a public 
servant in respect of a sum of Rs. 12 and 
odd and was acquitted of the offence. He 
was again tried for the offence of cri- 
minal breach of trust in respect of a sum 
of Rs. 19 and odd misappropriated during 
the same period and was convicted. On 
an appeal, the Sessions Judge acquitted 
the accused on the ground that his pre- 
vious acquittal was a bar to the second 
trial. The Sessions Judge took the view 
that the first trial must be treated as be- 
ing for the same offence as that in res- 
pect of the second amount, because both 
the amounts were misappropriated dur- 
ing the same period. According to him, 
the prosecution having made its election 
under Section 222(2) of the Criminal Pro- 
cedure Code to prosecute the accused in 
respect of one out of the two amounts 
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misappropriated by him during the same 
period, it was estopped by the provisions 
of Section 403 from instituting the second 
prosecution in respect of fresh item fall- 
ing within the same period. This view 
was reversed in appeal by the High Court 
(Chandavarkar and Knight JJ.) on the 
groiind that the normal rule was the one 
contained in Section 233 of the Code that 
for every distinct offence there shall be 
a separate charge and every such charge 
shall be tried separately. One of the 
exceptions to this rule was contained in 
Section 234 which provides that more 
than one charge but not exceeding three 
charges can be included in one trial, pro- 
vided the offences charged are of the 
same kind and the offences in respect of 
those charges have been committed with- 
in a space of twelve months from the 
first to the last of such offences. Accord- 
ing to the learned Judges, though sub- 
section (2) of Section 222 engrafts an ex- 
ception on the rule in Section 233 it was 
not an exception of the same kind as was 
contained in S. 234 and it did not’ restrict 
in any way the scope and object of S. 234. 
Section 222(2) was construed as con- 
taining an exception rather to the gen- 
eral rule that certain particulars must be 
given in the charge. It was on these 
grounds that the decision of the learned 
Sessions Judge was overruled and it was 
held that the second trial of the accused 
was not barred merely because the period 
covered by the two trials was identical. 
No other question was canvassed before 
the learned Judges and it is obvious from 
the judgment that apart from the legali- 
ty of the second trial, no other question 
was considered by them. 

11. It is argued on behalf of the peti- 
tioner that this decision is in conflict 
with that in 47 Bom LR 138= (AIR 1945 
Bom 413). In the latter case the accused 
was found to have misappropriated cer- 
tain sums belonging to Government 
which he repaid subsequently. He was 
charged for offences under Sections 409 
and 466 of the Indian Penal Code in res- 
pect of two items only as having been 
misappropriated during a certain period 
of time. The trial was held before a 
Sessions Judge, who, agreeing with the 
unanimous verdict of the jury as re- 
gards the charge under Section 409 and 
the opinion of assessors as regards the 
charge under Section 466, acquitted the 
accused. The accused was then tried by 
another Sessions Judge for an offence 
under Section 409 of the Penal Code in 
respect of an amount which formed part 
of the gross amount which was mention- 
ed in the earlier trial but which was not 
included in the two charges which alone 
u’ere picked up in that trial. The accus- 
ed contended that the second trial was 
barred under Section 403 of the Criminal 
Procedure Code and he was therefore en- 


titled to an acquittal. The Sessions Judge 
acquitted the accused holding that though 
it was technically correct to try the ac- 
cused for what was a separate offence, 
it was undesirable that the accused should 
be so tried for an offence which could 
have, been included in the first trial. On 
a reference by the Sessions Judge for 
quashing the order of committal, it was 
held by a Division Bench of this Court 
(N. J. ■ Wadia and Sen JJ.) that even 
though the plea of autrefois acquit under 
Section 403 was not technically avail- 
able to the accused, the principle of it 
was available to him in the interests of 
justice and that he should not be tried 
again for the offence under Section 409. 
The attention of the learned Judges who 
decided this case was specifically drawn 
to the earlier decision in (1910) 12 Bom 
LR 226 and they have characterised in 
view taken therein as "somewhat techni- 
cal”. This may prima facie give the im- 
pression that the two decisions take con- 
trary views but there is in our opinion 
no conflict between these decisions. The 
decision in Kashinath’s case, (1910) 12 

Bom LR 226 was construed by the learn- 
ed Judges, who decided the subsequent 
case, as one in which the only question 
which was considered was whether the 
second trial was illegal and it was held 
that the second trial was not illegal. It 
was not held in Anant’s case, 47 Bom LR 
138= (AIR 1945 Bom 413) that the second 
trial was illegal and thus both the deci- 
sions take the same \dew regarding the 
legality of the second trial. The fur- 
ther question, apart from the legality of 
the second trial, which was considered in 
Anant’s case, 47 Bom LR 138= (AIR 1945 
Bom 413) was whether it was in the in- 
terests of justice to allow the subsequent 
trial to proceed and it was held that on 
the facts and circumstances of the case, 
it was not desirable to subject the accus- 
ed to another trial. It was observed 
(page 142 of Bom LR)=(at pp. 416-417 
of AIR) that the Jury had unanimously 
held in the_ first trial that the accused 
was not guilty, that the accused had in 
fact paid the entire amount involved in 
the two trials, that he had already suffer- 
ed one lengthy trial and that it was un- 
desirable that in the second trial there 
should be any risk of the jury’s taking a 
view different from that which was taken 
in the _ first trial. These circumstances 
made it necessary that the second trial 
of the accused should be prevented. 

12._ It is thus clear that whereas the 
decision in Kashinath’s case, (1910) 12 
Bom LR 226 deals only wdth the legality 
of the second trial, the decision in Anant’s 
case 47 Bom LR 138=(AIR 1945 Bom 

413) deals principally with the propriety 
of the second trial. Both the cases take 
the view that the second trial is not ille- 
gal. Kashinath’s case, (1910) 12 Bom LR 
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226 stops by holding that the second tri^ 
is legal but Anant's case, 47 Bom LR 138— 
(ATR 1945 Bom 413) proceeds to hold 
that though the second trial v.*as not barr-’ 
ed, it was desirable not to allow it to pro- 
ceed. The question as to desirabiliti’’ of 
the second trial could arise only if it was 
legal. 

13. Our attention has been drav.m by 
CouFisel for both the. sides to a large 
number of decisions bearing on this ques- 
tion. It v.-ould be necessary to examine 
some of these decisions. 

14. The case In re Appadurai, AIR 
1917 Mad 524 is, if we may say so, unique, 
because it is the only decision which 
takes the view that the second trial in 
circumstances such as those before us, 
is illegal. The question in that . case v.-as 
whether the accused could be tried for 
misappropriation of a sum of money com-^ 
mitted during a period v.'hich was cover- 
ed by the earlier trial though the amount 
which formed the subject-matter of the 
earlier case was different. It was held 
that the accused was already tried and 
convicted for having misappropriated a 
gross sum of money during the same 
period and the charge in the previous 
case should be taken to include all the 
items misappropriated by the accused in 
the course of the same transaction during 
that period. This, according to the learn- 
ed Judge, was the true interpretation of 
Section 403, because they thought that 
the provisions contained in Section 222 of 
the Criminal Procedure Code vnuld other- 
wise become meaningless. With great 
respect, it is not possible to agree v.nth 
this vievr. Even though the period co- 
vered by tv.’o separate cases might be 
identical, the trials are not for the period 
but the trials are for misappropriation of 
certain amounts committed during a cer- 
tain period. We see no justification -for 
the vnew that a prior case must be deem- 
ed to include all items misappropriated 
by an accused during a particular period, 
whether or not those items are specifical- 
ly included in the charge. 

15. We might in this behalf draw at- 
tention to the decision of the Supreme 
Court in Ranchhod Lai v. State of Madhya 
Pradesn, AIR 1965 SC 1248 which says 
that sub-section (2) of Section 222 is not 
the normal rule vdth respect to framing 
of charges _in_ cases of criminal breach of 
trust and it is only in the nature of an 
exception to meet a certain contingency. 
The normal rule, according to the 
Supreme Court, is that there should be a 
charge for each distinct offence as pro- 
vided in Section 233 of the Code. 

It is_ onl^’’ when it may not be possible 
to specify exactlj' particular items wdth 
respect to which criminal breach of trust 
took_ place or the exact date on which 
the moividual items were misappropriat- 


ed or in some similar contingency, that 
the Court is authorised to lump up the 
various items with respect to v/hich 
breach of trust was committed and to 
mention the total amount misappropriat- 
ed wnthin a year in the charge 

If sev^eral distinct items wdth respect to 
which criminal breach of trust has been 
committed are not so lumped together, no 
illegality is committed in the trial ot 
those offences. In fact, a separate trial 
^vith respect of each distinct offence of 
criminal breach of trust vdth respect to 
an individual item is the correct mode of 
proceedings with the trial of an offence 
of criminal breach of trust, (pa.ge 1250). 

16. The Supreme Court further held 
that Section 234 of the Criminal Proce- 
dure Code under which three offences of 
cnminal breach of trust can under cer- 
tain circumstances be included in one 
trial is an enabling provision and is in the 
nature of an exception to Section 233 of 
the Code. Therefore "if each of the se- 
veral offences is tried separately, there 
is nothing illegal about it.” It is thus clear 
that as a matter of legality, a person v.^ho 
commits breach of trust in respect of 
several amoimts can be prosecuted as many 
times as the number of individual items 
misappropriated by him. WTiether the in- 
terests of justice require that this shotild 
not be permitted to be done is another 
question. That is the question v/hich was 
dealt with in 47 Bom. L.R. 138 = (AIR 
1945 Bom 413) and that it is the question 
which was neither canvassed nor dealt 
with in (1910) 12 Bom. L. R. 226. That 
is why we have taken the view that there 
is no conflict of view between these tv .'0 
decisions. 

17, As we have stated earlier, the de- 
cision in AIR 1917 Mad 524 is perhaps the 
only one w’hich has taken the extreme view 
that by reason of the provisions contained 
in Sections 222 and 234 the second pro- 
secution of an accused for criminal breach 
of trust is barred if the amount included 
in the second trial is alleged to have been 
misappropriated during a period which is 
cov’’ered fay the first prosecution. Iso 
other case would seem to hav’-e taken 
this viev.^ and indeed, a large number of 
cases have taken the view that the second 
prosecution is in fact not barred. We 
have already dealt with the decision in 
(1910) 12 Bom LR 226 v/hich has taken 
this viev/ and we might now turn to the 
decisions in Nagendra Nath Bose v^ Em- 
peror. ILR 50 Cal 632= (AIR 1923 Cal 654) 
and Ramkrishna v. State, AIR 1956 Madh 
Bha 194 which expressly refer to (1910) 
12 Bom LR 226 and follow^ that decision. 
The view^ taken in the Calcutta and the 
Ma^ya Bharat cases is that even if the 
period covered by the subsequent prose- 
cution overlaps the period covered by 
the earlier prosecution the second trial is 
not barred by reason of the provisions 
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contained in Section 403 of the Crimi- 
nal Procedure Code. • The High Court 
of Allahabad has taken the same view in 
AIR 1931 All 209. With these decisions 
we respectfully agree. 

18. The other group of decisior^ 
which is in point is: 47 Bom LR 138 = 
(AIR 1945 Bom 413); Sidh Nath v. . Em- 
peror, ILR 57 Cal 17= (AIR 1929 Cal 457) 
and Emperor v. Chinna Kaliappa, (1906) 
ILR 29 Mad 126. The decision in 47 
Bom LR 138 has already been discussed 
by us and as stated earlier that case takes 
the view that even if Section 403 may not 
be applicable to a given case, it may still 
be necessary in the interests of justice 
to prevent a second trial. In ILR 57 Cal 
17= (AIR 1929 Cal 457) the second trial 
was held legal but on the facts of that 
case it was held that it was not proper 
to allow the second trial to be held. It is 
observed in that case that the prosecution 
knew perfectly well what was the gross 
amount under Section 222(2) of the 
Criminal Procedure Code. This circum- 
stance was held to be a sufficient .jus- 
tification for the view that the second 
trial ought not to have been held. The 
second trial however was already held 
and therefore, the learned Judges reduced 
the sentence to a token period of one 
day’s imprisonment. Incidentally, the 
order passed by the learned judges em- 
phasises that the second trial was not il- 
legal. Though, however, the second trial 
is not illegal, the interests of justice may 
require that the accused be not subject- 
ed to more than one trial. This is one of 
the cases which is said to have taken a 
different view from the one taken in 
(1910) 12 Bom LR 226, but it is in our 
opinion clear that the view taken in the 
Calcutta case is in no way in conflict 
with the view taken in the earlier Bom- 
bay decision. The Calcutta decision con- 
cerns itself more with the propriety of 
the second trial than with its legality. 

19. The decision in (1906) ILR 29 Mad 
126 is also stated to be in conflict vdth 
the view taken in (1910) 12 Bom LR 226. 
Now in the first place, the case in (1906) 
ILR 29 Mad 126 dealt with an entirely 
different situation and the main question 
which arose for decision therein was whe- 
ther it is competent to a Magistrate to 
entertain a tresh complaint against an ac- 
cused on facts substantially similar to 
those on which an earlier complaint was 
filed, the accused hawng been discharged 
in that complaint. A Bench of five 
Judges of the High Court heard that 
case, three learned Judges taking the 
view that if the earlier order of discharge 
was not set aside by the Superior Court, 
it is open to the Magistrate to entertain 
a fresh complaint on the same facts and 
to try the accused for the same offence. 
This \dew is founded on the basis that 


Section 403 cannot strictly apply to such 
a case for there was no previous “acquit- 
tal”, in . the true sense of the term. One 
of the two learned Judges who took a 
contrary view, namely Subrahmania Ayyar 
J. observes in his dissenting judgment 
that though S. 403 may not apply to a case 
of a previous discharge as contrasted with 
the case of a previous acquittal, _ authority 
was not wanting for the view that 
the principle of S. 403 was available to 
an accused when the interests of justice 
required its extension in his favour. The 
principle nemo debet bis vexari, namely, 
that a person shall not be vexed again 
for the same cause was extended by the 
learned Judge to the case in which the 
accused was previously discharged (and 
not acquitted) and it was held that the 
Magistrate was in error in entertaining a 
fresh complaint on the same facts. Now 
this decision, in our opinion, is no more 
in conflict with the view expressed in 
(1910) 12 Bom LR 226 than the decision 
in ILR 57 Cal 17= (AIR 1929 Cal 457) is. 
In both of these cases, namely (1906) ILR 
29 Mad 126 and ILR 57 Cal l'7=(AIR 1929 
Cal 457) the principle contained in S. 403 
was extended to cases not falling within 
the strict letter of that section. 

20. This analysis shows that apart 
from AIR 1917 Mad 524, no case has taken 
the \dew that the second trial of an ac- 
cused for criminal breach of trust com- 
mitted by him during a certain period is 
illegal if he has been tried previously for 
having committed criminal breach of 
trust during the same period but in res- 
pect of a different amount. We respect- 
fully differ from that view, particularly 
because of the decision of the Supreme 
Court in AIR 1965 SC 1248. 

21. The decisions in (1910) 12 Bom LR 
226, ILR 50 Cal 632= (AIR 1923 Cal 654); 
AIR 1956 Madh Bha 194 and AIR 1931 
All 209 take the view that the second 
prosecution is not barred in such circum- 
stances but the further question as to the 
propriety or the desirability of the 
second prosecution was not considered 
in those cases. The decisions in 47 Bom 
LR 138= (AIR 1945 Bom 413) and ILR 57 
Cal 17= (AIR 1929 Cal 457) take the view 
that the second prosecution is legal but 
they further hold that despite the lega- 
lity of the second prosecution, the inte- 
rests of justice may require that the ac- 
cused should not be asked to face yet 
another trial. The dissenting opinion in 
(1906) ILR 29 Mad 126, like the decision 
in ILR 57 Cal 17= (AIR 1929 Cal 457) 
shows that though a case may not fall 
within the letter of Section 403 so as to 
bar a subsequent prosecution, the facts 
and circumstances of a case may be such 
as to justify the extension of the principle 
underlying Section 403. 

22. The decision therefore that thei 
present prosecutions are not barred under' 
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Section 403 shall have to be upheld. But 
that is not always the sole question for 
decision. A prosecution may not be 
barred under Section 403 and yet as 
held in 47 Bom LR 138= (AIR 1945 Bom 
413); ILR 57 Cal 17= (AIR 1929 Cal 457) 
& (1906) ILR 29 Mad 126 it would not been 
Ihe interests of justice to allow the case 
to proceed. That the High Court has 
'such a power is clear frona Section 561A 
jof the Criminal Procedure Code, which 
Isays that nothing in the Code shall be 
jdeemed to limit or affect the inherent 
(power of the High Court to make such 
orders as may be necessary to give effect 
to any order under the Code, or to pre- 
vent abuse of the process of any Court 
jor otherwise to secure the ends of jus- 
tice.. It is true that as held by the 
^Supreme Court in the State oi Uttar Pra- 
desh V. Mohammad Naim, AIR 1964 SC 
703, Section 561A confers no new powers 
on the High Court and it merely safe- 
. guards all existing inherent powers pos- 
sessed by the High Court which are ne- 
cessary, among other purposes, to secure 
the ends of justice. The object of the 
section, as stated by the Supreme Court, 
is to provide that those powers which the 
. Court inherently possesses shall be pre- 
served lest it be considered that the only 
powers possessed by the Court are those 
expressly conferred by the Code and that 
no inherent powers had survived the pas- 

• sing of the Code. Now there is no ex- 
press provision in the Code under which 
proceedings can be quashed in circumst- 
ances such as those before us and the in- 
herent power of this Court to act in the 
interests of justice has been preserved 
by Section 56iA. As held by the Supreme 
Court in R. P. Kapur v. State of Punjab, 
, AIR 1960 SC 866 the inherent jurisdiction 

• of the High Court can be exercised to 
quash proceedings in a proper case either 
to prevent the abuse of the process of 
any Court or to secure the ends of jus- 
tice. We might indicate that the power 
to quash proceedings was exercised by 

■ the High Court of Andhra Pradesh in Re 
G. Bhashyakaracharyulu, AIR 1960 Andh 
Pradesh 164 under Section 561A. 

23. The only question which now re- 
mains to be considered is whether the 
ends of justice require that the two cases 
which are pending against the petitioner 
should not be allowed to proceed. What 
constitutes sufficient reason for not per- 
mitting subsequent proceedings to con- 
tinue must evidently depend upon the 
r facts and circumstances of each case and 
we are of the opinion that this is one of 
those cases in which it is in the interests 
■of justice that the proceedings must be 
quashed. In case No. 42 of 1966 the peti- 
tioner is aUeged to have committed cri- 
minal breach of trust in respect of two 
106. In case No. 43 
■ot 1966 he is alleged to have eommitted 


criminal breach of trust in respect of two 
identical sums of Rs. 106. The amount 
covered by the four charges has already 
been recovered from the petitioner. He 
has undergone one Sessions trial, he has 
already suffered a sentence of one year 
and he has paid the fine of Rs. 500 which 
was imposed on him. The amounts which 
now form’ the subject-matter of the two 
proceedings are paltry and the petitioner 
who is a Govt, servant has already been 
subjected not • only to the agony and 
humiliation of a criminal trial but he shall 
have to face the necessary consequence, 
namely, that he will lose his job and mil 
find it hard to get any other. 

24. In view, of these circumstances, 
we are of the opinion that, though there 
is no legal bar to the prosecution pend- 
ing against the geiitiener, it is not neces- 
sary to subject him to fresh trials. We 
therefore set aside the decision of the 
learned Additional Sessions Judge, treat 
these revision applications as under Sec- 
tion 561A of the Criminal Procedure Code 
and quash the proceedings in cases Nos. 
42 of 1966 and 43 of 1966 pending on the 
file of the learned Judicial Magistrate, 
First Class, Jalgaon. 

GGM/D.V.C. Order accordingly. 


AIR 1969 BOMBAY 7 (V 56 C 2) 

(At Nagpur) 
CHANDURKAR, J. 

Union of India, owning the South Eas- 
tern Rly. Admn. through its General 
Manager and another. Appellants v. 
Radhakisan S/o Ranmath Proprietor of 
Ramakrishma Ramnath and another. Res- 
pondents. 

Second Appeal No. 18 of 1962, D/- 27- 
3-1968, against decision of Asst. J., Bhan- 
dara in Appeal No. 57-B of 1960. 

(A) Railways Act (1890), S. 74- A — Ap- 
plicability — Conditions essential. 

Before the raRway authorities want to 
take advantage of S. 74-A certain essen- 
tial conditions are required to be satis- 
fied as enumerated in that section. These 
conditions are: 

(1) That the goods which are tendered 
to the railway administration must be in 
a defective condition or must be either 
defectively packed or packed in a manner 
not in accordance with the general , or 
special order as provided by sub-section 

(2) thereof, 

(2) The fact of such condition or defe- 
ctive or improper packing has been re- 
corded by the sender or his agent in the 
forwarding note and 

(3) Deterioration, leakage, wastage or 
damage in transit must be a consequence 
of the defective condition or the defective 
packing must result in leakage, wastage 

■IUJUE349(^ 
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or damage in transit. It is only if these 
conditions are satisfied that it is open to; 
the railway administration to take re- 
course to this section and then say that 
the railway administration shall not be, 
liable for any deterioration, leakage, 
wastage or damage or for the condition 
in which such goods are available for de- 
livery at destination, except upon a proof 
of negligence or, misconduct on the part 
of the railway administration or of any 
of its servants. But if in a given, case the 
damage is not in any way related to or- 
is not a consequence ; of; the defective; 
packing, obviously the condition . neces-. 
sary for the operation of S; 74-A is hot. 
fulfilled. (Paras 7 and, 10) 

(B) Railways Act (1890), Ss. l74A and 
74C — Negligence — Burden of proof i—; 
Railway obliged to place all material on 
record to decide whether Railway was 
negligent. 

Sections 74-A and 74-C of the Railways 
Act cast a burden on the plaintiff to 
prove that the railway administration was' 
negligent but the railway administration 
cannot claim to be absolved from the bb-' 
ligation to place the relevant facts be- 
fore thtf Court to enable it to decide the 
question whether the Railway had taken 
as much care of the goods as was requir- 
ed of them. AIR 1960 Bom 344, Foil. 

(Para 9) 

(C) Railways Act (1890), S, 72 ■ — 
Damage to goods in transit — Damages — 
Absence to show the exact monetary loss 
suffered would not disentitle plaintiff to 
claim damages. 

When the plaintiff has received the da- 
maged consignment and the extent of the 
damage itself is ascertained, merely be- 
cause the plaintiff has led no evidence 
to show as to the exact monetary loss 
caused to him, it cannot be said that the 
plaintiff is not entitled to damages. The 
. ver.y fact that the railway authorities 
have found that the consignment had de- 
teriorated in value and the extent of 
that deterioration was also estimated by 
them, it is not open to the railway ad- 
ministration to say that the plaintiff was 
not entitled to damages. (Para 12) 

Cases Referred: Chronological Paras 
(1961) S. A. No. 108 of 1961 (Bom) 6 

(1960) AIR 1960 Bom 344 (V 47)=1960 
Nag LJ 177, Ramkrishna Ramnath 
Firm v. Union of India 6, 9 

(1957) AIR 1957 Nag 59 (V 44) =1956 
Nag LJ 679, Asaram Gangaram v. 
Union of India 9 

(1956) AIR 1956 Nag 255 (V 43)=ILR 
(1956) Nag 506, Union of India v. 
Parikh Shankarlal Jethalal 9 

(1917) AIR 1917 PC 173 (V 4)=20 
Bom LR 735, Dwarkanath v. Rivers 
Steam Navigation Co., Ltd. 9 

V. R. Padhye, for Appellants; H! W. 
Dhabe, for Respondent No. 1. 


JUDGMENT: This is a second appeal 
by the . Union of India owning the South- 
Eastern Railway Administration and the 
Central Railway Administration against a- 
decree for damages which was passed by 
the trial Court in favour of the plaintiff 
and was confirmed by the lower appel-- 
late Court. 

2. , The plaintiff in his capacity as sole* 
proprietor of the shop 'Ramkrishna Ram- 
nath”, and ak owner of 305 bags of bidi 
tobacco sued the appellants-defendants- 
for , damages on account of negligence or 
miscbriduct' of the Railway Administration- 
alleging that '39,. '.bags of the consignment. 
' which' was' booked on 6th .June 1956 Ex- 
Nipani out agenCy to Tirora, was damag- 
e'd. by 'water.' . These bags were delivered* 
on 18th. June 1956. in a damaged condi- 
tion .and the ' Railway authority . had as- 
sessed the damage at, 13 per cent on each 
bag. The plaintiff, therefore, ,, claimed 
Rs. 1543.1.0 as damages including notice 
charges. . ’’ 

,3. The main contention ' of the defen- 
dants was that the goods were booked at- 
the owner’s risk rate and therefore they 
were not liable for any damage to the 
goods during transit which had occurred’ 
because of the defective package.^ The 
right' of , the plaintiff to file the suit was- 
also denied and it was denied that the- 
consignment was damaged by rains or 
that the damage was due to the negli- 
gence or misconduct of the defendant- 
Railway Administration. The usual- 
pleas of validity • of notice under _Ss. 11 
and 80 were also raised.. When m the 
written statement the frame of the suit 
was found fault with by the defendants the 
cause title of the plaint was amended and 
the plaint as amended was "Radhakisan- 
son of Ramnath Proprietor of M/s, Ram- 
krishna Ramnath shop”. The suit was- 
filed on 9-8-1957 and the amendment was 
made on 5-11-1958. At no stage of the 
suit this amendment of the plaint was- 
challenged. 

4. On the evidence tendered on be- 
half of the plaintiff and the defendants, 
the trial Court found that the plaintiff 
was the sole proprietor of the shop Ram- 
krishna Ramnath and was entitled to file 
the suit. The trial Court found that the 
packing of the goods was not inherently 
defective and that the defendants were 
liable to pay damages in respect of 39 
bags of bidi tobacco which was delivered 
in a badly damaged condition. It was 
also found that the damages were caus- 
ed as a result of the misconduct of the 
Railway Administrations as alleged. The 
defendants’ challenge to the validity or 
the notices was negatived by the trial 
Court. Thus a decree for Rs. 1506-2-0 ano 
corresponding costs was passed against 
the defendants. In appeal against this 
decree filed by the Railway Administra- 
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tion, the lower appellate Court confirm-, 
ed the finding of the trial Court that the 
damage was due to the misconduct and 
negligence on the part of the Railv/ay_ Ad- 
ministration and that 39 bags of bidi to- 
bacco were received by the plaintiff in a 
badly damaged condition. The plaintiff, 
was therefore, held entitled to get dama- 
ges as decreed by the trial Court. The 
appeal, was therefore, dismissed. The 
defendants have now come up in second 
appeal. 

5. The first contention raised by the 
learned counsel for the appellants v.'as 
that the plaintiff v-as not the owner of 
the suit consignment and therefore he 
was not entitled to file the present suit. 
Both the Courts have, however, found on 
facts that the plaintiU was the consignee 
and owner of the goods. On that find- 
ing which is binding in the second appeal, 
the argument of the learned counsel that 
the plaintiff has no right of suit as he is 
not the owner, caimot be entertained at 
this stage. 

6. The second contention of the learn- 

ed counsel for the appellants is that the 
finding recorded by the lower appellate 
Court that the Railway Administration 
is guilty of negligence is based on an er- 
roneous assumption which has been made 
in paragraph 9 of the judgment that 
there are rules which provide that, for 
carriage of goods during monsoon, it is 
the duty of the railway servants to pro- 
vide water-tight wagons for the goods 
which are liable to be damaged by water. 
According to the learned counsel, the 
learned Judge of the lov;er appellate 
Court has also not properly considered 
the effects of Sections 74-A and 74-C of 
the Indian Railways Act, and the finding 
of negligence is based upon an errone- 
ous assumption that burden of proof to 
show that the Railway Administration was 
not negligent, was on the Railway Ad- 
ministration. The learned counsel also con- 
tends that the lower appellate Court was 
not justified in following the decision of 
this Court in Ramkrishna Ramnath Firm 
V. Union of India, 1960 NLJ 177=(AIR 
1960 Bonn 344) as according to him even 
this decision is based on an admission by 
counsel of both sides appearing in that 
case._ learned counsel says that the 

admission on which the judgment is based 
is that there are rules which require the 
Railway Administration to use a w’ater- 
tight wa^on in monsoon for carriage of 
goods._ The counsel w’as emphatically 
asserting that as a matter of fact there 
are no such rules, and relied on a sub- 
sequent decision by a Single Judge of 

Court in_ second appeal No. 108 of 
1961 (Bom.) in which according to the 
learned counsel the contention raised on 
^half of the Railway Administration 
that water-tight wagon is not a category 
of wagons which is provided by relevant 
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rules has been accepted on the basis of 
certain publications issued by the Rail- 
way Administration which were referred- 
to at the hearing of that appeal. Fortu- 
nately, for the purpose of this case in- 
view of the averments in the written 
statement it is not necessary to go into- 
the question, as to whether any obliga- 
tion is cast, by statutory rules or other- 
wise on the Railway Administration to 
supply water-tight v/agons for the carri- 
age of goods during monsoon. It is also- 
not necessary to consider the argtunents 
of the learned counsel for the appellants - 
that in the absence of any such enforce- 
able obligation the Railway authority is- 
absolved of any responsibility to show 
that it was not gmltry. of negligence 
where goods are damaged and the allega- 
tion of the plaintiff . is that the goods- 
were liable to be transported in a water- 
tight wagon. 

7. A bare reading of the written state- 
ment of the Railway Administration in- 
this case will show that even according 
to them, the goods v.^ere transported in a 
water-tight wagon. In \dew of the fact 
that the extensive arguments v/ere ad- 
vanced by the learned counsel for the 
appellants on the extent of the obliga- 
tion of the Railway Administration it 
vdll be proper to refer to the pleadings- 
of the defendants. In paragraph 3 of the 
written statement it is state± 

’Tt is submitted that the goods v.*as- 
transhipped in a wagon \vhich was water- 
tight and thereon it was carried in the 
same v/agon till destruction (probably 
destination) without exposing the bags 
to rain and these defendants are not liable 
for the loss if any.” 

In paragraph 4 of the written statement 
it is stated: 

"The v.'agons arrived without tamper- 
ing to Tirora, and the vrater must have 
entered the crerices of flap doors of the 
wagons, due to strong wind and speed of 
the rain, and intensi^ of rains which 
could not be checked in spite of due care 
and caution of a prudent man, carrying 
his goods in a w'ater-tight v,*agon.” 

The defence, therefore, is not that the 
Railway Administration was not bound 
to carry the goods in a water-tight wagon. 
The absence of negligence on the part of 
the Railway Administration was sought to- 
be made out on the basis of the fact that 
the Railway Administration had carried 
the goods in a water-tight v/agon and 
very likely the w-ater must have entered 
the crevices of the flap door of the wagon 
due to strong wind and intensity oi- 
rains. On this statement, it is therefore, 
clear that the damage to the consign- 
ment of the plaintiff was caused by the 
rain v,*ater. But the liability for such- 
damage is sought to be avoided bv say- 
ing that the force of the wind and~inten- 
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sity of the rains were such that in spite 
of the wagon being water-tight, water 
entered into it. It is true that the lower 
appellate Court has observed that Rail-' 
way Rules provide that for carriage of 
^ 5 oods during monsoon, it is the duty of 
the Railway servants to provide water- 
tight wagons for goods which are liable 
to be damaged by water. In so far as 
these observations of the learned Judge 
are concerned, the grievance of the ap- 
pellant appears to be iustified because 
none of the parties has been able to pro- 
duce any such rules. But merely be- 
cause those observations appear to be 
■erroneous, the conclusion reached by the 
learned Judge is not vitiated. On evi- 
dence, the learned Judge has come to the 
conclusion that negligence of the Rail- 
way Administration has been proved. It 
is at this stage that the learned counsel 
wants to take recourse to the provisions 
of Sections 74-A and 74-C of the Rail- 
ways Act. Section 74-A of the Railways 
Act is as foUows; 

"Section 74-A. (1) When any goods 
tendered to a railway administration for 
carriage by railway (a) are in a defective 
condition as a consequence of which they 
are liable to deterioration, leakage, was- 
tage or damage in transit, or 

(b) are either defectively packed or 
packed in a manner not in accordance 
with the general or special order, if any, 
issued under sub-section (2) and, as a re- 
sult of such defective or improper pack- 
ing are liable to leakage, wastage or da- 
mage in transit, and the fact of such con- 
dition or defective or improper pacldng 
has been recorded by the sender or his 
agent in the forwarding note, the rail- 
way administration shall not be res- 
ponsible for any deterioration, leakage, 
wastage or damage or for the condition 
in which such goods are available for de- 
livery at destination, except upon proof 
of negligence or misconduct on the part 
of the railway administration or of any 
■of its servants. 

(2) The (Central Government) may, bv 
general or special order, prescribe the 
manner in which goods tendered to a 
railway administration for carriage by 
railway shall be packed." 

Before the railway authorities want to 
take advantage of this section, certain 
essential conditions are required to be 
satisfied as enumerated in that section. 
These conditions are: 

(1) That the goods which are tendered 
to the railway administration must be in 
. a defective condition or must be either 
defectively packed or packed in a manner 
not in accordance with the general or spe- 
• dal order as provided by sub-section (2) 
. thereof, 

, (2) The fact of such condition or defe- 

Active or improper packing has been re- 
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corded by the sender or his agent in the! 
forwarding note, and 

(3) Deterioration, leakage, wastage orl 
damage in transit must be a consequence 
of the defective condition or the defec- 
tive packing must result in leakage, 
wastage or damage in transit. 

It is only if these conditions are satisfi- 
ed that it is open to the railway adim- 
nistration to take recourse to this section 
and then say that the railway adminis- 
tration shall not be liable for any deterio- 
ration, leakage, wastage or damage or for 
the condition in which such goods are 
available for delivery at destination, ex- 
cept upon a proof of negligence or mis- 
conduct on the part of the railway ad- 
ministration or of any of its servants. 

8. Section 74-C is more or less a simi- 
lar provision but providing for a different 
set of circumstances viz., when animals or 
goods are carried at owner’s risk rata 
which is adm.ittedly a lesser rate advan- 
tageous to the consignor or consignee and 
the railway administration is not made 
responsible for any loss, destruction or 
deterioration or damage to such good_s 
from any cause whatsoever except upon 
proof that such loss, destruction, deteri- 
oration or damage was due to negligence 
or misconduct on the part of the railway 
administration or of any of its servants. 
It is the contention of the learned coun- 
sel for the railway administration that in 
view of this special provision ip _ both 
these sections, the railway administra- 
tion is absolved of all responsibility or 
obligation at all stages of the proceedings 
in the suit to show that it was not negli- 
gent in carrying out the contract of car- 
riage. 

9. It is difficult to see how such a 
conclusion can follow on a construction 
of both these sections. No doubt the 
liability of the railway administration 
for deterioration, leakage, wastage or 
damage or the damaged condition of the 
goods, is made conditional upon a proof 
of negligence or misconduct on the part 

. of the railway administration or any of 
its servants. But it cannot be forgotten 
that facts about the manner in which the 
consignment is dealt with and handled 
are facts which are exclusively within 
the special knowledge of the railway ad- 
ministration itself. If it is the obligation 
of the plaintiff to show that the railway 
administration was negligent, that can 
only be done when the relevant facts 
which are in the exclusive knowledge of 
the railway administration are brought 
on record and it is difficult to appreciate 
how the railway administration can dis- 
own any obligation to bring on record 
such facts by taking protection of sec- 
tions 74-A and 74-C and asking the plain- 
tiff. who obviously has no knowledge of 
the relevant facts, to show that the rail- 
way administration was negligent. The 
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scope of provisions of Section 74-C came 
•for consideration before the Division 
Bench of this . Court in AIR 1960 
Bom 344 where a similar argument was 
advanced. Repealing such an argument, 
the Division Bench observed in para- 
■graph 8 of the judgment as follows; 

"In case to which S. 74-C of the Rail- 
ways Act is applicable the burden of pro- 
ving misconduct or negligence is of course 
■on the plaintiff, but as observed by the 
Privy Council in Dwarkanath v. Rivers 
Steam Navigation Co. Ltd., 20 Bom LR 
735=(AIR 1917 PC 173), under S. 106 of 
the Indian Evidence Act the bailee should 
call all the material witnesses to prove 
the facts which were within the special 
knowledge of the bailee. As observed in 
Union of India v. Parikh Shankarlal 
Jethalal, AIR 1956 Nag 255 the law does 
not cast any burden upon the adminis- 
tration to establish positively how the 
loss or damage occurred, and to prove an 
absence of negligence on their part, but a 
duty is cast on the administration to lay 
all the materials concerning the occurrr 
■ence before the Court; but even so it re- 
mains for the consignees to satisfy the 
Court that the true inference from the 
materials is that the carrier’s servants have 
not shown due care, skill and nerve. As 
observed in Asaram Gangaram v. Union 
of India, New Delhi, AIR 1957 Nag 59: 

'It is no doubt true that it is always 
for the plaintiff to prove that the loss 
was caused by the neglect or negligence 
of the Railway Administration. But 
when the Court has the evidence that 
the goods had deteriorated while in the 
custody of the Railway Administration, 
there is a prima facie case of negligence 
for the Railway Administration to ans- 
wer. Under S. 106 of the Evidence Act, 
the_ special facts and circumstances under 
which the consignment was handled are 
only known to the Railway Administra- 
tion, and therefore, it is for them to place 
that material before the Court for form- 
ing its opinion on the question v/hether 
it had taken as much care of the goods 
as is _ required of them. The Railway 
Administration should place material be- 
fore the Court from which it could be in- 
ferred how the consignment was dealt 
with, in order to ascertain whether the 
Railway_ Administration took as much 
care as is required of them, being bailees 
of the goods under Ss. 151, 152 and 161 
> of the Contract Act’.” 

The principle contained in Ss. 74-A and 
J4-C with regard to the burden of proof 
is the same except that two different 
■sets of circumstances are contemplated by 
sections and the observations 
quoted above apply equally to a case 
governed by S. 74-A of the Railways Act. 
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Thus though Ss. 74-A and 74-C of the 
Railways Act cast a burden on the plain- 
tiff to prove that the railway administra- 
tion was negligent, the railway admi- 
nistration cannot claim to be absolved 
from the obligation to place the relevant 
facts before the Court to enable it to de- 
cide the question whether the Railway 
had taken as much care of the goods as 
was required of them. The learned coun- 
sel contended that the decision of the 
Dmsion Bench cannot be considered as 
an authority for this proposition because 
according to him it is a decision which is 
based on admission. If the decision of 
the ' Di-vision Bench is read carefully it 
becomes clear that the only finding 
which was given on the admission of the 
counsel was that there was an ob- 
ligation on the railway administra- 
tion to supply water-tight wagons. But 
so far as the construction of Section 74-C 
of the Railways Act was concerned,^ the 
construction propounded in that decision 
is not based on any admission or con- 
cession, but is based on the considera- 
tion of the provisions of the Act itself. 
I am, therefore, unable to accept the con- 
tention of the learned counsel that the 
decision of the Division Bench is not an 
authority in so far as the construction of 
Section 74-C was concerned. That ques- 
tion was considered independently of the 
question of obligation to supply a water- 
tight wagon. 

10. The learned counsel then contend- 
ed that the plaintiff had not discharged 
the burden of proof laid upon him by 
Sections 74-A and 74-C. According to him 
the forwarding note had an endorsement 
with regard to the nature of the pack- 
ing and that endorsement showed that it 
was a gunny bag packing and that the 
goods were to be transported at the risk 
of the consignor. There is no evidence 
in this case even to indicate that the da- 
mage in respect of which the plaintiff 
has sued the railway administration has 
resulted from a defective packing. As 
I have already stated before, if the rail- 
way administration wants to take pro- 
tection under S. 74-A of the Act, it must 
be shown that the goods were liable to 
deterioration, leakage, wastage or damage 
in transit as a result of the defective 
packing. In other words, it is only when 
the damage complained of has resulted 
from a defective packing and in addition 
to this such defective packing is record- 
ed by a sender in the forwarding . note 
then only it is the duty of the plaintiff to 
show that the railway administration is 
guilty of negligence or misconduct. But 
if in a given case the damage is not in 
any %vay related to or is not a consequ- 
ence of the defective packing, ob'viously 
the condition necessary for the opera- 
tion of Section 74-A is not fulfilled. In 


A.I.B. 


12 Bom. Union of India v. Radhakisan Ramnath (Chandurkar J.)' 


the instant case, therefore, even assuming 
that the alleged endorsement in the for- 
warding note amounts to an admission qi 
the consignor that the packing was a de- 
fective packing, it is not the defendant’s 
case, or it is at least not proved, that but 
for such a defective packing the goods 
would not have been damaged. On the 
other hand the plea of the defendant- 
railway administration is that the water 
which damaged the consignment . must 
have gone through the door flaps. In 
this case the damage is caused by an 
external agency. It is not the case of the 
defendants that any defective packing 
was the cause of the damage caused to 
the consignment. It is not established in 
this case that the damage to the con- 
signment was a result of any defective 
packing and in my view the instant case 
is not at all governed by the provisions 
of Section 74- A of the Act. 

11. Both the Courts below have 
found as ‘ a fact, on evidence that the 
negligence of the railway administration 
has been proved. As already stated, the 
plaintiff was entitled to rely on the evi- 
dence tendered on behalf of the defen- 
dants for the purpose of showing this. 
The Courts were also entitled to take in- 
to account the fact that material witnes- 
ses have not been examined by the de- 
fendants-railway administrations. The 
case of the defendants in the written state- 
ment was that water must have entered 
the wagon as a result of heavy rains and 
stormy wind. But when the plaintiff 
called upon the defendants to answer 
such interrogatories in this matter, the 
defendants denied knowledge as to whe- 
ther when the consignment was being 
dealt with there were rains at any places. 
Even with regard to the type of wagon 
described in the written statement as 
water-tight the description was not ad- 
hered to in the interrogatories and rvith 
regard to the kind of wagon the. interro- 
gatories stated that the wagon "was not 
marked NWT” (non-water tight). Thus 
one gathers an impression that the rail- 
way administration was reluctant to 
place on record all material facts. As 
a matter of fact, since the plea was that 
water must have entered the wagon be- 
cause of heavy rain one would have ex- 
pected the railway administration at 
least to tender evidence to show that at 
particular station there was heav>' rain 
and strong wind, in which case their de- 
fence that damage was caused by reasons 
beyond their control may have been .iusti- 
fied. But in spite of doing that, relWant 
material is suppressed by the defendants. 
The material \vitnesses have also not 
been examined. As observed by the 
lower appellate Court, the defendants 
have not cared to examine any clerk or 
Station Master or train examiner from 


Ghorpadi or.Tirora who would have been 
material witnesses and whose evidence 
would have been material to bring on re- 
cord important material. Under such cir- 
cumstances if the Courts have come to the 
conclusion that plaintiff has succeeded in 
proving that the defendants-railway ad- 
ministrations were negligent, it is diffi- 
cult to understand how that finding is- 
open to challenge in this second appeal. 
That finding, therefore, must_ be accept- 
ed for the purposes of the decision of this 
appeal! In view of that finding, the appel- 
lants’ contention that the judgment of the 
lower appellate Court is based oh an er- 
roneous construction of S. , 74-C cannot 
also be accepted, because on merits it has 
been found that the plaintiff has discharg- 
ed his burden of showing that the railway 
administrations were negligent. 

12. Another point which was raised by 
the learned counsel for' the appellants 
was that the plaintiff had not ■ disclosed 
as to how the consignment which was 
daihaged consignment was dealt with and' 
that he had suffered monetary loss as a 
result of the alleged damage, and unless- 
that was shown he was not entitled to 
a decree for damages. ■ It is not disputed 
that the consignment when it arrived at 
the destination ■ was found in a damaged 
condition. The' railway authorities have 
themselves ' assessed’ the damage in res- 
pect of 39 bags at 13 per cent. This fact 
is also not disputed. It is, therefore, 
clear that when the plaintiff has receiv- 
ed the damaged consignment and the ex- 
tent of the damage itself is ascertained, 
merely because the plaintiff has led no 
evidence to show as to the exact mone- 
tary loss caused to him, it cannot be said 
that the plaintiff is not entitled to da- 
mages. The very fact that the railway 
authorities have found that the consign- 
ment had deteriorated in value and the 
extent of that deterioration was estimat- 
ed at 13 per cent, it is not now open to 
the_ railway administration to say that the 
plaintiff is not entitled to damages. The 
quantum of the damages has been fixed 
by both the Courts below on the basis 
of_ assessment made by the Railway Ad- 
ministration and the same is not liable 
to be interfered with. These were the 
only contentions raised by the learned 
counsel and since all of them have been 
negatived the result is that the appeal 
is_ liable to be dismissed. The appeal is 
dismissed with costs. The appellants’' 
counsel requests for leave to file Letters 
Patent Appeal. Leave refused. 

GGM/D.V.C. Appeal dismissed. 
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Union of India, Appellant v. Sugrabai 
Wife of Abdul Majid and others, Respon- 
dents.' • • • ' 

First Appeal No. 262 of 1965 D/-_ 4-12- 
1967, against decision of Joint Civil J. 
Senior Division at Nasik in Spl. Civil Suit 
No. 33 of 1962. 

(A) Tort — Vicarious liability — ■ Tort 
by Government servant — State is not 
liable if it is committed in exercise of 
sovereign power — Sovereign power, what 
is — fdilitary driver driving motor truck, 
•carrying Record Sound Ranging Machine 
from military workshop to military school 
•of Artillery — By rash and negligent 
driving a cyciist killed on the rosd — 
Driver held was not acting in exercise of 
sovereign power — Union of India held 
liable — O. S. Suit No. 2704 of 1948 D/- 
29-9-1952 (Bom.), Overruled. 

The extent of the immunity of the State 
in respect of the torts committed by its 
servants during the course of their duty 
is the same as the extent to which the 
East India Company was immuned from 
liability for similar torts committed by 
its employees. The East India Company 
-was not liable for a tort committed by its 
-employees while performing a duty which 
.amounted to the exercise of a sovereign 
■power delegated to him. In other cases 
the vicarious liability of the East India 
"Company was the same as the liability of 
an ordinary employer. (Para 5) 

Where the defendant, a servant of the 
Union of India, while transporting a Re- 
cord Sound Ranging Machine and other 
equipment by a military truck from the 
■military workshop to the school of Arti- 
llery, by his negligent and rash driving 
killed a person who was on a cycle, by 
-dashing the truck against the cycle, the 
Union of India would be liable for the 
tort of the defendant unless it is found 
that the defendant while driving the 
■truck was doing a duty in discharge of a 
sovereign power delegated to him. 

(Para 5) 

By sovereign power is meant power 
-which cannot be lawfully exercised ex^ 
cept by a sovereign or private indi-vidual 
•delegated by a sovereign to exercise them. 
(1868) 5 Bom HCR App A p. 1 & AIR 1962 
SC 933 and AIR 1965 SC 1039, Rel. on. 

(Para 6) 

Sovereign powers are vested in th^ 
State in order that it may discharge itg 
sovereign functions. For the discharge 
-of that function one of the sovereign 
powers vested in the State is to maintain 
an army. Training of army, personnel 
can be regarded as a part of the exer- 
cise of that sovereign power. The State 
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would clearly not be liable for a tort 
committed by an army officer in the ex- 
ercise of that sovereign power. But it 
cannot be said that every act which_ is 
necessary for the discharge of a sovereign 
function and which is undertaken by the 
State involves an exercise of sovereign 
power. Many of these acts do not re- 
quire to be carried out by the State 
through its servants. In deciding whe- 
ther a particular act was done by a Gov- 
ernment servant in discharge of a sove- 
reign power delegated to him, the pro- 
per test is whether it was necessary for 
the State for the proper discharge of its 
sovereign function to have the act done 
through its own employee rather than 
through a private agency. 

(Paras 9, 10) 

In the case, the transport of the Records 
Sound Ranging Machine and other equip- 
ment from the workshop to the School 
of Artillery was necessary for the pro- 
per training of army personnel, but it 
was not necessary to transport the said 
equipment through a military truck dri- 
ven by an employee of the defence de- 
partment. The equipment could have 
been carried through a private carrier 
without any material detriment to the 
discharge by the State of its sovereign 
function of maintaining the, army and 
training army personnel. It must follow 
that the defendant was not exercising 
any delegated sovereign power of the 
State when he transported the equip- 
ment in a military truck and caused the 
fatal accident by his negligence. The 
Union of India, is therefore liable for the 
tort of the defendant. AIR 1962 Punj 
315 (FB) and AIR 1967 Delhi 98, Rel. on. 
AIR 1959 Punj 39, Ref. AIR 1915 Mad 
993 and AIR 1932 Cal 834 and AIR 1967 
Andh Pra 41, Expl. and Distinguished. 
O. S. Suit No. 2704 of 1948 D/- 29-9-1952 
(Bom), Overruled. (Paras 10, 15) 

(B) Tort -— Damages — Militar.y truck 
driver by his negligent and rash driving 
killing a cyclist on the road — Deceased 
31 years old — His wife 27 years old — 
Deceased having two daughters and four 
sons, all minors, youngest being about 
six months old and the eldest 11 years 
old — Deceased working in cutlery shop 
doing petromax lamp repairing, prepar- 
ing tin boxes, fixing glass panels to 'win- 
dows on salary of Rs, 150 P, M. — Be- 
sides this, deceased getting from emplo.yer 
Rs. 250 worth of clothes for him and his 
family twice a year — No evidence that 
deceased was in bad health at time of ac- 
cident — Held that the life expectancy 
of deceased could reasonably be taken to 
be a further period of 30 years — Da- 
mages of Rs. 30,000 awarded by trial 
court held were not excessive, taking in- 
to consideration that the amount which 
w^ a'l^ailable for the maintenance and 
eacrcation of the wife and children from 
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the earning of the deceased was Es. 125 
per month or Bs. 1500 per year, capitalist 
ing the same for a period of 20 years and 
the fact that the pay of the deceased was 
being increased from time to time and 
the fact that the decease^ died in a period 
of soaring prices. AIR 1966 SC 1750. Eel. 
on. 1942 AC 601, Eef. » (Para 20) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Andh Pra 41 (V 54) = 
(1966) 2 Andh WR 196, State of 
Andhra Pradesh v. Penisetti • 
Ankanna ' 14 

(1967) AIR 1967 Delhi 98 (V 54)=69 
Pun LR (D) 125, Smt. Satya Wati 
Devi V. Union of India 13 

(1966) AIR 1966 SC 1750 (V 53)= (1966) 

3 SCR 649, Municipal Corporation 
of Delhi V. Subhagwanti 20 

(1965) AIR 1965 SC 1039 (V 52)= (1965) 

2 Cri LJ 144, Kasturi Lai v. State 
of Uttar Pradesh 8, 11, 16 

(1962) AIR 1962 SC 933 (V 49)=1962 
Supp (2), SCR 989, State of Rajasthan 
V. Mt. Vidhyawati 7, 11, 16 

(1962) AIR 1962 Punj 315 (V 49)=ILR 
(1962) 1 Puni 708 (FB), Union of 
. India v. Smt. Jasso 12 

(1959) AIR 1959 Punj 39 (V 46)=ILR 
(1958) Punj 923, Union of India v. 
Harbans Singh 12 

(1952) O. S. Suit No. 2704 of 1948 
D/- 29-9-1952 (Bom.) 16 

(1942) 1942 AC 601=111 LJKB 418, 
Davies v. Powel Duffryn As- 
sociated Companies Ltd. 20 

(1932) AIR 1932 Cal 834 (V 19)=ILR 
59 Cal 1289, Secy, of State v. 
Shreegobindra Chaudhuri 14 

(1915) AIR 1915 Mad 993 (V 2)=1LR 
39 Mad 351, Secy, of State for India 
V. A. Cockcraft . 14 

(1868) 5 Bom HCR App A p. l=Bourke 
AOC 166, Peninsular and Oriental' 
Steam Navigation Co. v. Secy, of 
State for India . 6, 8, 16 

V. H. Gumaste Goyt. Pleader, for Ap- 
pellant; M. A., Rane, for Respondents 
Nos. 1 to 7, 

TAEKUNDE, J. : On 13th September 
1960 one Abdul Majeed was going on a 
bicycle from Bhagur to Deolali camp 
near Nasik. At that time defendant No. 
1, who was a driver employed in the de- 
fence department, came in a military 
truck from the opposite direction. The 
military truck dashed against the bicycle 
of Abdul Majeed v,nth the result that 
Abdul Majeed received severe injuries 
and died on the spot. He left behind his 
young vdfe and six minor children. The 
wife and the children filed a pauper suit 
for the recovery of damages estimated at 
Rs. 30,000 from , defendant No. 1 and 
from the Union of India defendant No. 2. 
The plaintiffs alleged in the plaint that 
the accident occurred because of the rash 
and negligent driving of defendant No. i, 
that defendant No, 1 was on Government 
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duty when the accident took place, and 
that both the defendants were liable for 
damages. In his defence, defendant No. 1 
denied that he was rash or negligent in 
driving the truck and further pleaded 
that the amount of damages claimed by 
the plaintiffs was excessive. The Union 
of India took up the .same defences 
and advanced a further plea that they 
were not liable for the tort alleged to 
have been committed by defendant No. 1 
as, the latter ' was in military service. On 
the evidence led before him the learned 
trial Judge found that the accident was 
occasioned by the rash and negligent 
driving of defendant No. 1, that the 
amount claimed by the plaintiffs by way 
of damages was fair and proper, and that 
the Union of India was liable for the tort 
along with defehdant No. 1. On these 
findings the learned Judge passed a 
decree for the payment of Rs. 30,000 and 
costs by the defendants to the plaintiffs. 
From this decree the Union of India has 
filed the present appeal. No appeal was 
filed by defendant No. 1. 

2. Adequate evidence was produced 
at the trial to show that at the time of 
the accident the deceased Abdul Majeed 
was riding on his bicycle on the left side 
of the road, that defendant No. 1 came 
In his truck at great speed from the op- 
posite direction, that he swerved to His 
right to pass a tonga, that he dashed the 
truck against the bicycle of the deceased 
and that thereafter the truck went to a 
distance of 108 feet and struck against a 
tree. Defendant No, 1 was convicted by 
Court Martial under Section 304A I. P. C, 
for causing death by rash and negligent 
driving. In view of the evidence on re- 
cord the learned Government Pleader, 
who appeared before us on behalf of the 
Union of India did not find it possible to 
contest the trial Court’s finding that the 
accident was occasioned by the rash and 
negligent driving of defendant No. 1. 

3. Two contentions were advanced by 
the learned Government Pleader before 
us: (1) that the Union of India was wrong- 
ly held liable for the tortious act of de- 
fendant No. 1, and (2) that the amount 
of damages allowed to the plaintiffs was 
excessive. 

4. In deciding whether the Union of 
India is liable for the tort committed by 
defendant No. 1 it is necessary to notice 
the duty in which defendant No. 1 was 
engaged at the time of the accident. De- 
fendant No. 1 was attached as a military 
driver to the School of Artillery conduct- 
ed by the defence department of the Gov- 
ernment of India at Deolali. A machine 
of the School of Artillery called "Records 
Sound Ranging” and . some other equip- 
ment had been sent for repair to a mili- 
tary workshop, and after the work of re- 
pair was over defendant No. 1 was, at 
the time of the accident, transporting the 
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machine and the other equipment in the 
military truck from the workshop to the 
School’ of Artillery. It is in evidence 
that Records Sound Ranging is a machine 
for locating enemy guns. The machine 
was to be used at the School of Artillery 
for giving training to military officers. 

5. The principles which determine the 
immunity of the State in respect of the 
torts committed by its servants during 
the course of their duty can now be 
taken as well settled. The extent of the 
unmunity of the State is the same as the 
extent to which the East India Company 
was immuned from liability for similar 
torts committed by its employees. The 
East India Company was not liable for a 
tort committed by its employees while 
performing a duty which amounted to the 
exercise of a sovereign power delegated 
to him.. In other cases the vicarious lia- 
bility of the East India Company was the 
same as the liability of an ordinary em- 
ployer. It follov/s that the Union of 
India would be liable for the tort of de- 
fendant No. 1 unless it is found that de- 
fendant No. 1, while driving the truck 
from the military workshop to the School 
of Artillery, was doing a duty in dis- 
charge of a sovereign power delegated to 
him. 

6. The leading authority on the sub- 
ject is the decision of the Supreme Court, 
Calcutta, given in 1861 in the Peninsular 
& Oriental Steam Navigation Company 
V. The Secy, of State for India, (1868) 5 
Bom HCR App A p. 1. In delivering the 
.iudgment of the Court Sir Barnes Peacock, 
C. J., after pointing out that the East 
India Company was a trading Company 
to whom sovereign powers had been de- 
legated, observed; 

"There is a great and clear distinction 
between acts done in the exercise of 
what are usually termed sovereign 
powers, and acts done in the conduct of 
undertakings which might be carried on 
by private individuals without having 
such powers delegated to them.” In the 
latter part of the judgment the learned 
Judge said: 

"But where an_ act is done, or a con- 
tract is entered into, in the exercise of 
powers^ usually called sovereign powers, 
by which we mean powers v/hich cannot 
be lawfully exercised except by a sove- 
reign, or private individual delegated by 
a sovereign to exercise them, no action 
will lie.” 

7. The above principle was approved 
and adopted by the Supreme Court in 
cases. In State of Rajasthan 
V. Mst. Vidyawati, AIR 1962 SC 933, a 
p^Plhved as a motor driver by 
the_ State of Rajasthan had caused a fatal 
accident while driving a Government 
jeep car m rash and negligent manner. 
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The car was meant for the use of the 
Collector. It had been taken to a repair 
shop and; was being driven after the re- 
pair to the Collector’s residence when the 
fatal accident took place. The trial 
Court , had held that the State of Rajas- 
than was not liable for the tort of the 
driver because the car was being main- 
tained for the use of the Collector in the 
discharge of his official duties. The High 
Court of Rajasthan disagreed with the 
trial Court and held that the State of 
Rajasthan was liable because at the time 
of the accident the car was not being 
used in the exercise of any sovereign 
power of the State. The decision of the 
High Court was upheld by the Supreme 
Court. Delivering the judgment of the 
Supreme Court, Sinha C. J. said; 

"Can it be said that when the jeep car 
was being driven back from the repair 
shop to the Collector’s place when the ac- 
cident took place, it was doing anything 
in connection with the exercise of sove- 
reign powers of the State? It has to be 
remembered that the injuries resulting in 
the death of Jagdishlal (the deceased in 
that case) were not caused while the jeep 
car was being used in connection with the 
sovereign powers of the State.” 

8. The other case in which the 
Supreme Court considered the extent of 
the vicarious liability of the State for the 
torts committed by its servants was M/s, 
Kasturi Lai v. State of Uttar Pradesh, 
AIR 1965 SC 1039. In that case a quan- 
tity of gold was attached by police offi- 
cers from one Ralia Ram, who was a 
partner of the plaintiff firm, on suspicion 
that it was stolen property. The gold’ 
was kept at the police Malkhana in the 
custody of a Head Constable who, how- 
ever, misappropriated the gold and fled’ 
to Pakistan. It was alleged by the plain- 
tiffs that the loss was caused by the ne- 
gligence of police officers in not taking 
proper care of the attached property and' 
this plea of the plaintiffs was upheld by 
the Supreme Court. The Supreme Court, 
however, came to the conclusion that the 
tortious act of the police officers was 
committed by them in the discharge of 
sovereign powers and the State was, 
therefore, not liable for the damage caus- 
ed. The Supreme Court observed in this, 
connection: 

"Now, the power to arrest a person, to 
search him, and to seize property found 
with him, are powers conferred on the 
specified officers by statute and in the 
last analysis, they are powers which can 
be properly characterised as sovereign 
powers; and so, there is no difficulty in 
holding that the act which gave rise to- 
the present claim for damages has been 
committed by the employees of the res- 
pondent during the course of its employ- 
ment but the employment in question be- 
ing of the category, which can claim thg 
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special characteristic, of sovereign power, 
the claim cannot be sustained.” 

(Dealing with the general principle which 
"determines the vicarious liability of the 
■State in such cases, the Supreme Court 
referred to the aforesaid decision in (1868) 
■5 Bom HCR App A p. 1 and went on to 
••say: 

"Thus, it is clear that this case recog- 
nises a material distinction between acts 
committed by the servants employed by 
the State where such acts are referable 
to the exercise of sovereign powers de- 
legated to public servants, and acts com- 
anitted by public servants which are not 
referable to the delegation of any sove- 
reign powers. If a tortious act is committ- 
•ed by a public servant and it gives rise 
to a claim for damages, the question to 
■ask is: was the tortious act committed by 
the public servant in discharge of sta- 
tutory functions which are referable to. 
and ultimately based on, the delegation 
of the sovereign powers of the State to 
-such public servant? If the answer is in 
the affirmative, the action for damages 
■for loss caused by such tortious act will 
not lie. On the other hand, if the tortious 
act has been committed by a public ser- 
vant in discharge of duties assigned to 
him not by virtue of the delegation of any 
sovereign power, an action for damages 
-would lie. The act of the public servant 
committed by him during the course of 
• his employment is, in this category of 
cases, an act of a servant who might 
'have been employed by a private indi- 
vidual for the same purpose. This dis- 
tinction which is clear and precise in law. 
Is sometimes not borne in mind in dis- 
-cussing questions of the State’s liability 
arising from tortious acts committed by 
■public servants”. 

9. Although the principle which de- 
termines the extent of the -vicarious lia- 
bilit 5 ’^ of the State for the torts committ- 
ed by its servants is thus well settled, it 
is by no means easy to apply the prin- 
' ciple to particular cases. Sovereign 
powers are vested in the State in order 
that it may discharge its sovereign func- 
tions. The ultimate sovereign function 
of the State which is relevant to the case 
before us is that of defence of the coun- 
try. For the discharge of that function 
: one of the sovereign powers vested in the 
, State is to maintain an army. Training 
of army personnel can be regarded as a 
part of the exercise of that sovereign 
power. The State would clearly not be 
liable for a tort committed by an army 
officer in the exercise of that sovereign 
power. The learned Government Plea- 
der, however, wanted us to go much fur- 
ther than this. He argued that all acts 
which are necessary for the discharge of 
a sovereign function of the State and 
which are carried out fay the concerned 
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department of the State must: be deemed 
to have been done in the exercise , of the 
sovereign power delegated by the State. 
Thus, according to the learned Govern- 
ment Pleader the training of army per- 
sonnel requires the maintenance of 
machines used in the training, that the 
maintenance of the machines requires 
that they should , be kept in proper' re- 
pair, that the work of repairing the 
machine requires its transport from the 
workshop to the military school, and that 
the transport of the machine is, there- 
fore, a duty performed in the exercise of 
a sovereign power of the State. The 
learned Government Pleader argued that 
defendant No. 1 in the present case 
while transporting the Records Sound 
Ranging machine and other equipment 
from the workshop to the School of Arti- 
llery, was thus exercising a sovereign 
power delegated to him and the Union of 
India was, therefore, not liable for the 
tort committed in the course of that duty. 

10. 'We are unable to agree that the 
immunity of the State for the torts com- 
mitted by its servants can be extended in 
the manner suggested by the learned 
Government Pleader. In our view, there 
is a fallacy in the assumption that every 
act which is necessary for the discharge 
of a sovereign function and which is un- 
dertaken by the State involves an exer- 
cise of sovereign power. Many of these 
acts do not require to be carried out by 
the State through its servants. For in- 
stance, the army unit stationed at Deolali 
requires a regular supply of food. Food- 
grains purchased for the army unit may 
be transported to the military camp in 
trucks belonging to a private agency. 
They may also be transported in military 
trucks driven by employees of the de- 
fence department. The fact that the 
army unit is maintained in the exercise 
of the State’s sovereign power and the 
further fact that supply of food is essen- 
tial for the _ maintenance of the army 
unit do not justify the conclusion that, if 
the food is transported to the army camp 
in military trucks instead of private 
trucks, the drivers of the military trucks 
exercise a sovereign power delegated to 
them by the State. To take another in- 
stance,_ the maintenance of military bar- 
racks is necessary for the maintenance of 
the army unit and the military barracks 
have to be kept in proper repair. If. 
instead of entrusting the work of repair- 
ing the barracks by private contractors, 
the State sets up a departmental unit for 
the purpose, the work done by the State 
employees in repairing the barracks cannot 
be said to have been done in the exercise 
of delegated sovereign power, even if the 
work of repairing the barracks 
is essential for the maintenance 
of the army unit. It appears 
to us that in deciding whether a particular 
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act was done by a Government secant 
in discharse of a sovereign power dele- 
gated to him, the proper test is whether 
it was necessary for the State for the 
proper discharge of its sovereign func- 
tion to have the act done through its ovm 
employee rather than through a private 
agency. In the case before us the trans- 
port of the Records Soimd Rangmg 
machine and other equipment from the 
workshop to the School of Artillery was 
necessary for the proper training of army 
personnel, but it was not necessary to 
transport the said equipment through a 
military truck driven by an employee of 
the defence department. The equipment 
could have been carried through a private 
carrier without any material detriment for 
the discharge by the State of its sovereign 
function of maintaining the army and 
training army personnel. It is easy to ap- 
preciate that in certain circumstances the 
transport of machines through militap^ 
trucks can be regarded as an act done in 
the exercise of the State’s sovereign 
power. The machines may have to be 
carried for the immediate use of an army 
engaged in active military duty. In such 
a case the transport of the machines 
through military trucks may be regarded 
as an exercise of the State’s sovereign 
power. In the case before us the trans- 
port of the machine could have been ar- 
ranged through a private carrier with- 
out any material detriment to the runn- 
ing of the School of Artillery. It must 
follow that defendant No. 1 was not ex- 
ercising any delegated sovereign power 
of the State when_ he transported the 
equipment in a military truck and caus- 
ed the fatal accident by his negligence. 

11. What we have stated above appears 
to us to be in conformity with the approach 
adopted by the Supreme Court in Vidh- 
yawati’s case, AIR 1962 SC 933. The car 
in that case was meant for the use of the 
Collector who must have been exercising 
some of the sovereign powers delegated 
to him by the State. The mere fact, how- 
ever, that the car was meant for the Col- 
lector’s use and was required to be re- 
paired was not held to justify the con- 
clusion that its driver was exercising a 
delegated sovereign power when he caus- 
ed the accident. The State was held 
liable for the tort of the driver because 
at the time of the accident the car was 
not being used in connection with the ex- 
ercise of any of the State’s sovereign 
powers. On the other hand, in Kasturi 
Lai’s case, AIR 1965 SC 1039 the. State 
was held not liable for the negligence of 
the police officers in failing to take care 
of the property attached by them, be- 
cause it was the statutory duty of the 
police officers to seize the attached pro- 
perty and the Supreme Court held that 
the performance of this statutory duty 
amounted to an exercise of sovereign 
1969 ,Bom./2 I G — 17 
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power. It will be recalled that in tl^t 
case, with reference to the duties which 
are not assigned to public servants by 
virtue of any delegation of sovereign 
power, the Supreme Court observed that 
the act of the public servant in such cases 
Is "an act . of a servant who might have 
been employed by a private individual 
for the same purpose.’’ We have found in 
the present case that the act of defen- 
dant No. 1 in transporting the equipment 
in the truck was an act of a servant who 
might have been employed by a private 
individual for the same purpose. 

12. Considerable support to the view 
which we are inclined to take is found in 
the decision of a Full Bench of the Pun- 
jab High Court in Union of India v. Smt- 
Jasso, AIR 1962 Punj 315. A reference 
to the Full Bench in that case was ren- 
dered necessary because of an earlier de- 
cision of a Division Bench of the Punjab 
High Court in Union of India v. Har- 
bans Singh, AIR 1959 Punj 39. In the 
Division Bench case, an accident was 
caused by the negligence of a driver of 
a military truck when it was being used 
in supplying meals to military personnel 
on active duty. The Division Bench held 
that the Union of India was not liable 
for the negligence of the driver. In the 
subsequent Full Bench case, AIR 1962 
Punj 315 a fatal accident was caused by 
the negligence of a driver of a military 
truck which was carrying coal to Army 
General Headquarters in Simla, and the 
question referred to the Full Bench was 
whether the Union of India was liable to 
be sued in respect of the tort committed 
by the military driver. The Full Bench 
held that the tort was not committed 
during the exercise of a sovereign power 
and that the Union of India was liable to 
be sued in respect of the tort. After re- 
ferring to the distinction between acts 
done in the exercise of sovereign power 
and other acts the Full Bench observed:— 

"Applying this test to the present case 
it is difficult to see how it can possibly 
be held that such a routine task as the 
driving of a truck loaded with coal from 
some depot or store to the General Head- 
quarters’ building at Simla, presumably 
for the purpose of heating the rooms, is 
something done in exercise of a sovereign 
power, since such a thing could obvious- 
ly be done by a private person.’’ 
Referring to the Division Bench decision 
mentioned above, the Full Bench said: — 

"It can be said regarding that case that 
the truck was being driven for supplying 
the needs of army personnel engaged on 
military duties which could not be per- 
formed by civilians. 

It is at any rate safe to say that that 
case cannot be regarded as an authority 
for the general proposition that in no case 
can_ an action for damages be brought 
against the Government merely because 
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the vehicle involved in the accident is an 
army truck driven by a military employ- 
ee in the performance of some duty or 
other." 

13. A reference may also be made to 
a recent decision of the Delhi High Court 
in Smt. Satya Wati Devi v. Union of 
India, AIR 1967 Delhi 98. There an Air 
Force vehicle was engaged in carrying 
hockey and basket-ball teams to Indian 
Air Force Station. New Delhi, to play a 
match against a team of the Indian Air 
Force. After the match was over, the 
driver was going to park the vehicle 
when he caused a fatal accident by his 
negligence. On behalf of the Union of 
India it was argued before the Court that 
it was one of the functions of the Union 
to keep the army in proper shape and 
trim, that the hockey and basket-ball 
teams were carried by the vehicle for the 
physical exercise of Air Force personnel, 
and that the Union of India was there- 
fore not liable for the tortious act of the 
driver of the vehicle. In rejecting the 
argument and holding that the Union of 
India was liable for the tort, the Court 
observed that carrying hockey and basket- 
ball teams to play a match can by no 
process of extension be termed as exer- 
cise of sovereign power. ' 

14. The learned Government Pleader' 
cited several precedents to show that the 
expression "sovereign power" has a wide 
connotation. In Secretary of State for 
India v. A. Cockcraft, ILR 39 Mad 351— 
(AIR 1915 Mad 993) the plaintiff^ had 
sued the Secretary of State for India in 
Council for damages in respect of injuries 
sustained by him in a carriage accident 
which was alleged to have been due to 
the negligent stacking of gravel on a 
military road maintained by the Public 
Works Department. It was held that the 
provision and maintenance of roads espe- 
cially a military Road is one 
of the functions of Government carried 
on in the exercise of its sovereign powers 
and is not an undertaking which might 
have been carried on by private persons 
and that the Secretary of State for India, 
in Council was, therefore, not liable for 
the damages claimed by the plaintiff. In 
Secretary of State v. Shreegobindra Chau- 
dhurl, ILR 59 Cal 1289= (AIR 1932 Cal 
834) the Calcutta High Court dealt with 
a suit again-st the Secretary of State for 
India for loss caused to the plaintiff’s pro- 
perty by the alleged mismanagement of 
managers appointed by the Court of 
Wards. The Court held that the plain- 
tiff had no cause of action against the 
Secretary of State for India. The Court 
observed that the jurisdiction exercised 
by the Court of Wards under the Court 
of Wards Act, 1879, was essentially an ex- 
ercise of a sovereign power. In State of 
Andhra Pradesh v. Pinisetti Ankanna, 
AIR 1967 Andh Pra 41 the State of Andhra 


Pradesh was sued for damages alleged to 
have been caused by some illegal and 
malicious acts of certain officers engaged 
in the collection of land revenue. Tha 
Court held that the collection of land re- 
venue is a sovereign function of the Stata 
and the State was therefore, not liable for 
the alleged tortious acts. 

15. These cases, though they show that 
the State may have sovereign powers of 
various types, are not helpful in deciding 
whether the duty which was performed 
by defendant No. 1 in the present case at 
the time of the accident amounted to au 
exercise of a sovereign power delegated 
to him. We find that the duty which was 
being performed by defendant No. 1 coiild 
have been entrusted to a private individual 
without any material detriment to the 
State’s function of runing the School of 
Artillery at Deolali and that, therefore, 
defendant No. 1 was not acting in the ex- 
ercise of any sovereign power when he 
committed the accident. 

16. Towards the end of the hearing 
before us the learned Government Plea- 
der referred to a judgment delivered by, 
Mr. Justice J. C. Shah (as His Lordshig 
then was) on 29th September 1952 in O.S. 
Suit No. 2704 of 1948 (Bom). That was 
'a suit filed by the plaintiff to recovei; 
' damages from the Dominion of India 

for injuries caused by the negligent driv- 
ing of a motor vehicle by one Swami who 
was a motor driver employed in the mili- 
tary department. On a plea in tha 
nature of demurrer raised by the defen- 
dants, the learned Judge dealt with tha 
preliminary issue whether, on the allega- 
tions contained in the plaint, any causa 
of action was made out against the Domi- 
nion of India. No evidence was led be- 
fore the learned Judge on the nature ojj 
the duty in which the motor driver 
Swami was engaged at the time of tha 
accident. The learned Judge held that noi 
cause of action was made out against tha 
Dominion of India and dismissed tha 
suit. He said in his judgment; 

"The maintenance of the military de- 
partment is certainly not an undertaking 
which could be carried on by a private 
person, and the running of motor vehi- 
cles maintained by the military depart- 
ment being an activity which is inciden- 
tal to the military department it must ba 
held that even though there is no direct 
connection between the exercise of so- 
vereign authority and running of a motor 
vehicle by an employee of the military, 
department, the running of a motor 
vehicle belonging to the military depari^ 
ment being for the performance of duties 
connected with the exercise of the sover- 
eign authority, any injury caused to tha 
plaintiff as a result of rash and negli- 
gent driving by an employee in that de- 
partment will not sustain a suit for da- 
mages against the sovereign. 
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iWTien this decision was given by the 
learned Judge, it was generally assumed, 
on a certain interpretation of the judg- 
ment in (1868) 5 Bom HCR App A p. 1 
that the functions of the Government can 
be classified into commercial and non- 
commercial functions and that the State 
is not liable for a tort committed by a ser- 
vant in the course of his duty if the ser- 
vant was employed in a non-conmerdal 
department. In view of the decision of 
the Supreme Court in Vidhyawati’s case, 
AIR 1962 SC 933 and in view of the ob- 
servations of the Supreme Court in Kas- 
turi Lai’s case. AIR 1965 SC 1039 this ap- 
proach is no longer justified. It is clear 
from the judgments of the Suprerne Court 
in these cases that the State is liable for 
a tort committed by an employee in any 
of its departments in the course of his 
duty, if it is found that the duty which 
was being performed by the employee at 
the time of the tort was not in exercise 
of a sovereign power delegated to him. 
[With very great respect, therefore, we 
are unable to accept the above decision 
of Mr. Justice J. C. Shah as laying down 
the correct law. 

17. We will now deal vdth the second 
contention of the learned Government 
Pleader, viz., that the amount of damages 
allowed to the plaintiffs by the learned 
trial Judge is excessive. At the time of 
the accident the deceased Abdul Majeed 
was 31 years old. The age of his wife, 
plaintiff No. 1 was then about 27 years. 
They had two daughters and four sons 
and all of them were minors.' The youn- 
gest child was of about six months and 
the eldest of about 11 years at the time 
of the accident. According to the evi- 
dence of the wife plaintiff No. 1, Abdul 
Majeed was working in a cutlery shop of 
one Mohamed Shamsuddin. He was en- 
gaged in repairing petromax lamps, pre- 
paring tin boxes, fixing glass panels to 
windows and also in managing Mohamed 
Shamsuddin’s shop. He was being paid 
Rs. 150 per month. Besides this, Moh- 
med Shamsuddin used to give clothes 
worth Rs. 250 for him and for members 
of his family on each of the two Id festi- 
val days of the year. Mohmed Sham- 
suddin was examined on behalf of the 
plaintiffs and he corroborated the evi- 
dence of plaintiff No. 1 with regard to the 
earnings of Abdul Majeed. He deposed 
that Abdul Majeed was working with him 
for the last 18 years, that at the beginn- 
ing his pay was Rs. 60 per month, it was 
raised to Rs. 100 per month, and it was 
further raised to Rs, 150 per month about 
five years before his death, 

18. 'Witness Mohmed Shamsuddin did 
not keep accounts and did not pay in- 
come-tax or sales tax. Because of this, 
the learned trial Judge held, rather arbi- 
trarily, that the monthly earning of the 
deceased Abdul Majeed was Rs. 100. We 


do not find any adequate reason to dis- 
card the evidence of plaintiff No. 1 and 
Mohmed Shamsuddin that Abdul Majeed 
was earning Rs. 150 per month at the 
time of his death and was given some 
clothes for himself and his family twice 
a year by his employer. A pay of Rupees 
150 per month does not appear to be unu- 
sual for the type of work he was doing. 
On his earnings he was able to maintain 
a family of eight persons. . It is in the 
evidence of Mohamed Shamsuddin that 
after Abdul Majeed’s death he engaged 
another servant named Usman Balekhan 
and the salary of that servant was Rupees 
160 per month. It appears that in his 
police statement also Mohamed Sham- 
suddin had stated that he was paying to 
Abdul Majeed Rs. 150 per month. 

19. The monthly earning of the de- 
ceased may thus be taken to be a little 
higher than Rs. 150. Since he was main- 
taining a family of eight persons, the 
amount which he could spare for his 
wife and six children may be taken to be 
Rs. 125 per month or Rs. 1500 per year 
He was 31 years old and there is no evi- 
dence that he was in bad health or that 
he had unhealthy habits. It can be 
reasonably held that he had a life expe- 
ctancy of a further period of 30 years. 
The plaintiffs — his wife and minor child- 
ren — were entirely dependant for their 
livelihood on his earnings. 

20. In Municipal Corporation of Delhi 
V. Subhagwanti. AIR 1966 SC 1750 the 
Supreme Court approved the following 
passage from the judgment of Lord 
Wright in Davies v. Powel Duffryn As- 
sociated Companies Ltd., 1942 AC 601 as 
laying down the principle on which da- 
mages in cases of fatal accidents should 
be ascertained: 

*Tt is a hard matter of pounds, shillings 
and pence, subject to the element of 
reasonable future probabilities. The 
starting point is the amount of wages 
which the deceased was earning, the as- 
certainment of which to some extent may 
depend upon the regularity of his em- 
ployment. Then there is an estimate of 
how much was required or expended for 
his own personal and living expenses. 
The balance will give a datum or basic 
figure which will generally be turned in- 
to a lump sum by taking a certain num- 
ber of years’ purchase. That sum, how- 
ever, has to be taxed down by having 
due regard to uncertainties, for instance, 
that the widow might have again marri- 
ed and thus ceased to be dependant, and 
other like matters of speculation & doubt” 
The deceased in that case was 28 years 
old at the time of his death and the 
Supreme Court approved the assessment 
of damages by capitalizing for a period of 
15 years the monthly sum which was 
available for the subsistence and educa- 
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tion of his dependants at the time of his 
death. In the present case the amount 
which was available for the maintenance 
and education of the plaintiffs from the 
earning of the deceased was, as held by 
us above, Rs. 125 per month or Rs. 1,500 
per year. The damages of Rs. 30,000 
granted by the trial Court would he 
equal to the capitalization of the above 
amoimt for a period of 20 years. The 
amount awarded may appear to be ex- 
cessive, but in our opinion it is not. The 
pay of the deceased was being increased 
from time to time. It can be safely as- 
sumed that in the course of time his 
earnings would have been higher. More- 
over, he died in a period of soaring pri- 
ces. Like other employees, he would 
have received higher money wages as a 
result of a rise in the price level. The 
real value of the amount of Rs. 30,000 
awarded by the trial Court is much less 
to-day than it was when the amovmt w.as 
claimed by the plaintiffs in the suit. 
Under the circmnstances we are of the 
view that the damages awarded by the 
trial Court are proper and that reduction 
in that amount would not be justified. 

21. In the result, the appeal fails and 
Is dismissed with costs. 

R.G.D. Appeal disimssed. 
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right of private defence, if the s^e can 
he proved on strength of prosecution evi- 
dence itself. AIR 1933 Pat 568 and AIR 
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(C) Penal Code (1860), Ss. 97, 99, 425, 

441 — Eight of private defence of pro- 
perty — Offender asserting hona fide 
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A. G. Sabnis for R. W. Adik, for Ap- 
pellants (Nos. 1, 3 and 4); R. S. Bhonsle, 
Hon. Asstt. to Government Pleader, for 
the State. 

_ ORDER: This is a revision application 
filed by original accused Nos. 1, 3 and 4, 
from the order of the Sessions Judge at 
Ahmednagar in appeal upholding the con- 
viction of the said accused by the Judi- 
cial Magistrate, First Class, Shrirampur, 
on 13th July 1967. The original 2nd ac- 
cused was acquitted by the said Judicial 
Magistrate, On appeal to the Court of 
Session, the Sesaons Judge, whilst' up- 
holding the conviction of accused Nos. 1, 
3 and 4, reduced the sentences of im- 
prisonment passed against them to the 
period already imdergone by them, main- 
taining the fine which was imposed by 
the trial Magistrate. It may, however, 
be mentioned that, on appeal, the Sessions 
Judge altered the conviction of accused 
No. 1 to Section 324 read with Section 
109, I. P. C, from Section 324 read with 
Section 34, under which the trial Magis- 
trate had found him guilty. As far as 
accused Nos. 3 and 4 are concerned, he, 
however, upheld their conviction under 
Section 324, I. P. C. 

2. The facts of the case are that one 
Nabisaheb Nizamsaheb was one of the 
co-owners of a plot of land bearing Sur- 
vey No. 96/2 situated in the village of 
Ekalahari, and accused No. 1 claimed to 
be in possession of the said Survey Num- 
ber as a tenant under a registered Lease 
Deed dated 1st February 1958. Nabisa- 
heb and his co-owners had filed a civil 
suit in the Court of the Civil Judge at 
Shrirampur for a declaration that the 
said Lease Deed was not binding upon 
them, and for an injunction restraining 
the 1st accused from entering upon the 
said _ land on 3rd September 1966. An 
application for an interlocutory injunc- 
tion made on behalf of the plaintiffs in 
that suit was dismissed some time before 
the incident with which we are concern- 
ed in the present case. The suit, how- 
ever, is still pending. The evidence shows 
that, even though the said suit is stiU 
pending, Nabisaheb has made attempts 
on three or four occasions to assert the 
right which he claims to the land com- 
prised in the said Survey No. 96/2, on 
each of which he was obstructed by the 
1st accused who claimed to be a tenant 
thereof, as already stated above, _ The 
actual incident which has given rise to 
the present proceedings occurred early 
in the morning of 1st October 1966, when 
Nabisaheb made one more attempt to as- 
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sert his right to the said land and to car- 
ry out sowing operations thereof Por 
that purpose, he went to the said land 
accompanied by witnesses Sitaram and 
Harishchandra, but on this occasion, xm- 
like on the previous occasions when he 
had made si^ar attempts, the incident 
did not pass off as peacefully as before. 
The evidence of the rnain prosecution 
witnesses, namely, Nabisaheb, Sitaram 
and Harishchandra, shows that accused 
Ho. 1, accompanied by three other per- 
sons, resisted the attempt of Nabisaheb 
and his associates, that accused No. 1 had 
a stick in his hand, accused No. 2 who 
was acquitted by the trial Magistrate had 
nothing in his /hand, and that accused 
No. 3 had an axe while accused No. 4 had 
a pen-knife in his hand. In the scuffle 
that ensued, Nabisaheb fell down and 
received several injuries on his person, 
including injuries with the axe and the 
pen-knife. The four accused were there- 
upon charged for offences under Sections 
323 and 324 read with Section 34, L P. C., 
and were convicted and sentenced by the 
trial Magistrate as already stated earlier 
in this judgment. The convictions and 
sentence are confirmed by the Sesrions 
Judge in appeal, subject to certain modi- 
fications which have also been set out 
above. 

3. Two questions are raised by Mr. 
Sabnis on behalf of accused Nos. 1, 3 and 
4, and they are (1) that the incident itself 
is not proved to have occurred and al- 
ternatively (2) that, if it is held that, such 
an incident did occur, the evidence led 
by the prosecution itself shows that ac- 
cused Nos. 1, 3 and 4 acted well within 
the right of private defence, and they, 
therefore, committed no offence, by rea- 
son of the provisions of Seciton 96, 
I. P. C. 

4. There is no substance in the first 
point raised by Mr. Sabnis which was 
founded on the single fact that Nabisa- 
heb has somehow stated in his evidence 
that the incident in question occurred on 
Survey No. 195/1 which, Mr. Sabnis 
rfates, is another Survey Number belong- 
ing to him situate quite far away from 
Survey No. 96/2 on which the incident 
is alleged to have occurred. This point 
has been considered by both the lower 
Courts which have arrived at concurrent 
findings to the effect that Nabisaheb has 
merely made a mistake in regard to the 
niomber whilst giving his evidence on the 
point. There is no reason ■ for me, sitt- 
ing in revision, to disturb that concur- 
rent finding of fact arrived at by the 
lower Courts, and this contention of Mr. 
Sabnis must, therefore, be rejected. 

5. The second contention of Mr. Sab- 
ms, however, requires careful considera- 
hon. That contention is that the evi- 
dence on record shows that accused No. 1 
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was the tenant of Survey No. 96/2, and 
was in possession of the said Survey Num- 
ber on the material date viz., the 1st of 
October 1966, that Nabisaheb and his as- 
sociates wrongfully attempted to inter- 
fere with that possession of the 1st ac- 
cused, and thereby committed the offen- 
ces of mischief and criminal trespass which 
the 1st accused was entitled to resist 
in exercise of his right of private defence 
under Section 97(2) of the Indian Penal 
Code, and, if in resisting the same, 
Nabisaheb has received injuries, the ac- 
cused persons have not comnaitted any 
offence, in view of the provisions of Sec- 
tion 96 of the Indian Penal Code. 

6. It is contended by Mr. Bhonsle on 
behalf of the State that it is not open to 
accused Nos. 1, 3 and 4 to take up the 
plea of the right of private defence which 
is a plea wholly inconsistent with the 
plea taken up by them in their respec- 
tive statements that no such inddent as 
is alleged to have occurred on the 1st of 
October 1966 had occurred at all. The 
plea that is to be found in the statements 
is one of total denial, and the interest- 
ing question that arises is whether, when 
accused persons take up such a plea of 
total denial, they could be permitted to 
raise an alternative plea of the right of 
private defence, as Mr. Sabnis has urged 
before me in the present case. This 
question has been the subject of three 
judicial decisions. Mr. Sabnis has relied 
upon the decision of the Patna High 
Court in the case of Janki Mahto v. Em- 
peror, AIR 1933 Pat 568 at p. 570 in sup- 
port of his contention that an alternative 
and inconsistent plea of that nature can 
be raised by an accused person. The ac- 
cused in that case was convicted under 
Section 326 of the Indian Pen^ Code, 
and sentenced to two years’ rigorous im- 
prisonment. He appealed from that con- 
viction and sentence, and the facts of the 
case as set out in the judgment of the 
High Court were somewhat similar in re- 
gard to the point which I am now con- 
sidering. There was some, dispute about 
the rights in respect of a certain land be- 
tween the two factions, and a serious 
fight took place in which one of them was 
killed, and another one received griev- 
ous injuries and five others were also in- 
jured. The trial Judge virtually accept- 
ed the defence case, and although he held 
that both parties were armed and ready to 
fight, he also found that the accused were 
entitled in exercise of the right of pri- 
vate defence of person and property, even 
to cause grievous injuries to the other 
party who were the aggressors. T^e 
trial Judge, however, denied the right of 
private defence to the appellant on the 
grotmd that it was not specifically plead- 
ed by him, his main defence being that 
he had not taken any part in the occur- 
rence, and had been falsely implicated 
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because of the previous litigation between 
the parties. A Division Bench of the 
High Court held that the trial Judge had 
taken a mistaken view of the law, that 
the right of private defence can be plead- 
ed even alternatively with the plea of 
alibi, and that right should not be denied 
to an accused person merely because lie 
does not specifically plead it, provided 
that the circumstances found by the 
Court are such as clearly entitle him to 
the exercise of that right. They, there- 
fore. allowed the appeal and set aside the 
conviction of the appellant as well 
as the sentence passed upon him. and 
directed that he be acquitted. In the 
case of Emperor v. Shade Hasan Abdul 
Karim. 46 Bom LR 566= (AIR 1944 Bom 
274) a Full Bench of this Court has taken 
a similar view in a matter which went 
up before them on a certificate of the 
Advocate General under clause 26 of the 
Letters Patent. One of the points urged 
before the Full Bench was that the trial 
Judge had. in his summing-up to the Jury, 
failed to refer to exception 4 to Sec- 
tion 300 of the Indian Penal Code which 
refers to death caused in the heat 
of a sudden fight without premedi- 
tation. The accused in that case did not 
plead that exception, or any other excep- 
tion, and N. J. Wadia, J. observed in his 
judgment (at pp. 571-572 of Bom LR)— 
(at p. 277 of AIR) as follows; 

"Under Section 105 of the Indian Evi- 
dence Act. when a person is accused of 
any offence, the burden of proving the 
existence of circumstances bringing the 
case within any exception is upon him 
and the Court shall presume the absence 
of such circumstances. This section does 
not relieve a Judge even in cases where 
the accused has not pleaded that his case 
comes within any particular exception, 
from pointing out to the jury such facts 
in the evidence as might justify the jury 
in taking the view that the accused's case 
was covered by one or other exception. 
It is admitted that this exception was not 
pleaded by the accused in the statements 
made by them. It was not even referred 
to by the two counsel who appeared for 
the accused at the trial in their argu- 
ments. and although these facts would 
not absolve a Judge from the duty of 
drawing the attention of the jury to cir- 
cumstances in the evidence which might 
make the exception applicable to the facts 
of the particular case, they may legiti- 
mately be taken into consideration in de- 
aling with the point" now raised before 
us, that the learned Judge was wrong in 
not drawing the attention of the jury to 
exception 4." 

N, J. Wadia. J. then proceeded to con- 
sider the question further, and came to 
the conclusion that a Judge was. how- 
ever. not bound in his charge to the jury 
to explain exceptions which in his opi- 
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nion were not applicable and for which 
there was no foundation whatever laid 
in the cross-examination, and on the facts 
of that case came to the conclusion that, 
under the circumstances of that case, 
piere was no misdirection on that point 
in the learned trial Judge’s summing-up 
to the jury. The position in the case of 
46 Bom LR 566 = (AIR 1944 Bom 274) 
was therefore, worse from the point of 
view of the accused than the position in 
the present case, iri so far as, not only 
was the exception not pleaded in the 
statements of the accused persons, but 
even their counsel also had not referred 
to it in the course of their arguments. In 
the present case, on the other hand, 
though the accused have pleaded a de- 
fence of total denial in their respective 
statements, this point has been raised by 
the advocates for the accused at all stages 
of the trial. The decision of the Calcutta 
High Court in the case of Yusuf Sk. v. 
The State. 1954 Cri LJ 774= (AIR 1954 
Cal 258) was also referred to in the course 
of the arguments, but I do not think it 
necessary to deal with the same. I agree 
with the view expressed by the Patna 
High Court in Janki Mahto's case, AIR 
1933 Pat 568 and by the Full Bench of 
our High Court in thie case of 46 Bom LR 
566= (AIR 1944 Bom 274) and in fact. I 
am bound by the latter of those decisions. 
L therefore, hold that, though the ac- 
cused in ' the present case have in their 
respective statements, taken up a plea of 
total denial of the offence, it is open to 
the learned advocate for the accused to 
raise an alternative plea of the right of 
private defence, if he is able to prove the 
same on the strength of the prosecution 
evidence itself. 

7. The trial Magistrate has, no doubt 
come to the conclusion that the evidence 
before him shows that the 1st accused 
was cultivating the whole of the said 
Survey Number as a tenant, and was in 
possession of the same at the material 
time. The learned Sessions Judge i-i 
appeal has, however, come to a slightly 
different conclusion. Whilst he has not 
come to a contrary conclusion he has ob- 
served. "It is not very clear from the evi- 
dence as to who was in actual possession 
of the land at the time of the occurrence". 
He has not proceeded to examine that 
question any further because, in his opi- 
nion, the Court was not concerned with 
that fact. In the view that I talce of this 
matter also, it is not necessary for me to 
decide whether the tenancy claimed by the 
1st accused has been established by the 
material on record, or whether it has 
been proved that he was in actual pos- 
session of the land at the time of the oc- 
currence in this case 

8. Section 96 of the Indian Penal Code 
lays down that nothing is an offence 
which is done in the exercise of the right 
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of private defence, and Section 97 pro- 
ceeds to divide the right of private de- 
fence into two parts, the first part deal- 
ing with the fight of private defence of 
person, and the second part dealing with 
the right of private defence of property. 
We are concerned with the second part 
of the provisions of Section 97. The 
material portion of Section 97 enacts that 
every person has a right, subject to cer- 
tain restrictions contained in Section 99 
of that Code, to defend the property, 
moveable or immoveable, of himself or 
of any other person against any act which 
is an offence falling under the definition 
of theft, robbe^, mischief or criminal 
trespass, or which is an attempt to com- 
mit theft, robbery, mischief or criminal 
trespass. In order to entitle the accused 
persons before me to the exercise of the 
right of private defence of property, it 
is, therefore, necessary for them to esta^ 
lish that Nabisaheb entered the land in 
question on the morning of the 1st of 
October 1966 with the intention of cona- 
mitting the offence of mischief or cri- 
minal trespass or with the intention of 
attempting to commit those offences. If 
Nabisaheb came upon the said land in 
bona fide assertion of the right which he 
claimed to the same, however ill-founded 
that right may be. it cannot be s^d that 
his dominant intention in making the 
entry was to commit, or attempt to coni- 
mit, the offence of mischief or of crimi- 
nal trespass. The offence of mischief is 
defined in S. 425 of the I. P. C. That 
section defines the offence of mischief 
as the causing of destruction of property, 
or any change in or in the situation of 
property which destroys or diminishes 
its value, or affects it injuriously, and 
which is caused with intent to cause 
wrongful loss or wrongful damage to the 
public or to any person. The mere fact 
that any loss or damage may be caused 
to property would not constitute mis- 
chief, unless the intention of the alleged 
offender was to cause wrongful loss or 
wrongful damage to the person concern- 
ed. It is the duty of the criminal Court 
in such a case to determine what was the 
mtention of the alleged offender, and if 
it comes to the conclusion that the ac- 
cused was attempting to assert a bona 
fide claim of his right, then he cannot 
be found_ guilty of the criminal offence 
of mischief as defined in S. 425 of the 
Indian Penal Code. The offence of cri- 
minal trespass is defined in S. 441 of the 
same Code. That section enacts that who- 
ever enters into or upon property in the 
possession of another with intent to com- 
mit an offence or to intimidate, insult 
or annoy any person in possession of 
such property, or having lawfully enter- 
ed into or upon such property, unlawful- 
ly remaiiw there with that intent, is said 
to commit "criminal trespass”. Here 
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also, the position is therefore . the same. 
If an alleged offender is attempting to 
assert a bona fide claim of his right, 
however ill-founded in law that claim may 
be, he does not commit the offence of 
criminal trespass by entering upon the 
property or land in question. To estab- 
lish criminal trespass, the prosecution 
must prove that the real or dominant in- 
tention was to commit an offence, or to 
intimidate, insult or annoy the occupant 
of the property. Turning to the facts of 
the present case' in the light of this posi- 
tion. in my opinion, it is quite clear that 
Nabisaheb had effected entry into Sur- 
vey No. 96/2 on the day in question in 
the bona fide assertion of his claim as 
a co-owner of that property. It is not as 
if his real or dominant intent in making 
that entry was to commit an offence or to 
intimidate, insult or annoy the 1st ac- 
cused and his claim of right was a mere 
cloak to cover the real intent, or constitut- 
ed no more than a subsidiary intent. His 
primary intention in the present case was 
to assert the right which he has all along 
been claiming to the said land, and that 
conclusion of mine receives support from 
the fact that he had actually filed a civil 
suit to establish that right which was 
then pending in a Court of law. The 
assertion of the right was not, therefore, 
in the nature of an afterthought or a cloak 
but was something which he had always 
been canvassing, and, in those circum- 
stances his act of entry upon Survey 
No. 96/2 cannot constitute either the of- 
fence of mischief or the offence of cri- 
minal trespass. If that be the position by 
reason of Nabisaheb effecting that entry, 
the 1st accused does not get the right of 
private defence under the second part of 
Section 97 of the Indian Penal Code. 
Under that section, the right of private 
defence of property arises only againrf 
an act which falls under the definition of 
one of the four offences specified there- 
in, namely, theft, robbery, mischief or 
criminal trespass, or an attempt to com- 
mit any of those offences. We are not 
concerned with the first two of those 
four offences. For reasons already stat- 
ed by me, the act of Nabisaheb in effect- 
ing entry upon the land in question does 
not amount to the offence of mischief 
or criminal trespass. In that view of the 
matter, accused Nos. 1, 3 and 4 had no 
right of private defence as against Nabi- 
saheb and his associates. The plea of 
private defence of property must, there- 
fore, fail on the facts of the present case. 

9. In that view of the matter, this re-_ 
vision application must be dismissed, and 
the order of the Sessions Judge confirm- 
ed. 

10. Mr. Sabnis has pleaded for setting 
aside of the sentence of fine which is the 
only sentence that now survives, in view 
of the fact that the learned Sessions Judge 
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has reduced the sentence of imprison- 
ment on each of the accused person to 
that already undergone by them at the 
date of his order. I see no reason to in- 
terfere in the matter of sentence after 
accused Nos. 1, 3 and 4 have already had 
the benefit of reduction in their sub- 
stantive terms of imprisonment by the 
order of the Sessions Judge. 

11. Though I have rejected the plea 
of private defence rhade by Mr. Sabnis 
on behalf of accused Nos. 1, 3 and 4, I 
must express my strong disapproval of 
the repeated attempts on the part of Nabi- 
saheb to effect entry upon the land in 
question which is already the subject 
matter of a civil litigation between the 
parties and which has given rise to the 
ugly incident in this case. I do not think 
that the future repetition of such acts by 
Nabisaheb could any longer be said to be 
an attempt at bona fide assertion of his 
rights, and I do hope that both sides will 
refrain from taking the law into their 
own hands. 

SSG/D.V.C. Revision dismissed. 


AIR 19G9 BOMBAY 24 (V 56 C 5) 
TAMBE AND MODY, JJ. 

Sunder Parmanand Lalwani and others. 
Appellants v. Caltex (India) Ltd., Respon- 
dent. 

Appeal No. 45 of 1962 and (Misc. Petn. 
No. 141 of 1961), D/- 20-8-1965. 

(A) Evidence Act (1872), S. 18 — In- 
formation obtained from counsel across 
the bar — Counsel can state that he is un- 
able to supply information for want of 
material — If coimsel chooses to give in- 
formation as to facts, it amounts to ad- 
mission so far as it goes against interest 
of party — Information so obtained must 
form part of record in so far as it con- 
tains statements as to facts. (Para 30) 

(B) Trade and Merchandise Marks Act 
(1958), S. 12 and Preamble — Trade 
marks — Modes of acquisition of proprie- 
torship. 

A proprietary right in a mark can be 
obtained in a number of ways. The mark 
can be originated by a person, or it can 
be subsequently acquired by him from 
somebody else. 

One of the modes of acquisition of pro- 
prietorship may be if an Indian business- 
man happens to import and sell in India 
foreign goods of a foreign trader with 
the latter’s foreign trade mark. If the 
Indian trader sells those goods in India, 
a question may arise who is entitled to 
that trade mark. It is quite clear that 
the trade mark being a foreign trade 
mark, the proprietorship as to India will 
be determined according to its use in the 
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market of this country. (1927) 44 RPC 
405, Rel. on. 

Now, if there is a specific agreement 
as to proprietorship of that mark, that 
agreement will govern as between the 
foreign owner and the Indian Importer. 
If, however, there is no specific agree- 
ment, diverse factors will govern the de- 
termination as to which of the two is 
the proprietor in India. That determina- 
tion must depend on the facts of each 
case. If, for example, the Indian Impor- 
ter has acted merely as an agent of the 
foreign owner, the probabUities would be 
that the trade mark continues to belong 
to the foreign owner and not to the Indian 
Importer. If, however, the transaction 
between the foreign owner and the Indian 
Importer has been on the basis of prin- 
cipal to principal, the position may be a 
little more complicated. There again, 
one of the more important considerations 
would be to whom was credit given that 
is, whether the purchasing public paid 
regard to the reputation of the foreign 
manufacturer or to the Indian Importer, 
In some cases, it may happen that the 
foreign manufacturer is so well known 
that which importer imported the goods 
and sold them in India would be imma- 
terial. The converse may happen when 
a firm of great repute in India imports and 
sells goods, and the purchasing public at- 
taches value to the reputation of the 
Indian Importer who selects to import 
the goods and not to the reputation of the 
manufacturer of the goods. AIR 1965 Bom 
35 and (1927) 44 RPC 405 and (1922) 39 
RPC 171, Rel. on; (1951) 68 RPC 178, 
Disting.; (1900) ILR 24 Mad 163, Ref. 

f'Pnrrx! ^9 

(C) Evidence Acl (1872), Ss. 101-1()4 — 
Proprietorship of trade mark — Burden 
of establishing proprietorship of trade 
mark lies on applicant — It is for appli- 
cant to satisfy court as to his user. 

(Para 35) 

(D) Trade and Merchandise Marks Act 
(1958), S. 11 (a) — 'Likely to deceive or 
cause confusion’ — Meaning of — Evidence 
— Admissibility — Factors creating con- 
fusion — All factors must be considered 
in combination — Onus of proving that 
mark is not calculated to deceive or cause 
confusion is on applicant. 

Whether there is a likelihood of decep- 
tion or confusion arising is a matter for 
decision by the Court, and no witness is 
entitled to say whether the mark is likely 
to deceive or to cause confusion. 1962 RPC 
265, Rel. on. 

Therefore evidence by a witness that 
it is likely that purchasers of the goods 
will be deceived is inadmissible, but the 
evidence which would be admissible 
would be of a witness who is accustomed 
to buy articles in question, and he can 
say that he himself would be deceived. 

(Para 40) 
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All factors which are likely to create 
or allay deception or confusion must he 
considered in combination- Broadly 
speaking, factors creating conf^ion 
would be, for example, the nature of the 
mark itself, the class of customers, the 
extent of the. reputation, the trade chan- 
nels, the existence of any connection m 
the course of trade, and several others. 
Of course, it heed not be stated that it 
would not be that all such factors woihd 
exist in each and every case, (Para 47) 
In proceedings for application of re- 
gistration, the onus of proving that the 
mark is not calculated to deceive or came 
confusion lies on the applicant. (1890) 7 
KPC 311 and (1942) 58 RPC 91, ReL on. ^ 

(Para 48) 

Held that a large number of persons, 
if they saw or heard about the mark 
"Caltex”. in coimection with the appli- 
cant’s watches, would be led to think 
that the watches were in some way con- 
nected with the opponents who were de- 
aling in petrol and various oil products 
with the Caltex mark, or they would at 
least wonder whether they were in any 
way connected with the opponents . Per- 
sons seeing the mark attached to wat- 
ches, which was a new class of goods, 
would aissume, or were most likely to as- 
sume, that they originated from the pro- 
prietor of the mark, namely the oppon- 
ents. If, therefore, the application for 
registration was granted and the m^k 
was used in connection with the watches 
in respect of which the application was 
made, it was likely to cause deception 
emd confusion. (1890) 7 RPC 311 and 
(1942) 58 RPC 91 and (1898) 15 RPC 105 
and (1945) 62 RPC 111 and (1902) 2 Ch 
D 282 and 1962 RPC 265, Rel. on 

(Paras 49, 50) 

(E) Trade and Merchandise Marks 
Act (1958), Ss. 11(e) and 18(4) — Discre- 
tionary power under — Scope — Prohi- 
bition under S. 11(e) must he restricted 
to some illegality inherent in mark itself. 

The provision contained in clause (e) 
of S. 11 is discretionary. It is to be con- 
sidered in cases when an application is 
made for registration. Such application 
has to be made under Section 18. Sub- 
section (4) of Section 18 also contains a 
provision for the exercise of discretion in 
accepting or refusing to register. 

Both these provisions confer a discre- 
tion in accepting or refusing registration. 
It would be unreasonable to ascribe to 
the Legislature an intention to provide 
for such a discretion at two places in 
the same enactment, and that too with- 
out making any distinction as to the cir- 
cumstances under which it can be exer- 
cised, or the objects for which it should 
be exercised. It leads to the conclusion 
that the Legislature intended to make a 
proviaon for the exercise of discretion 
but in different set of circumstances 
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under clause , (e) of Section 11 and under 
sub-section (4) of Section 18. 

The prohibition contained in clause (e) 
of S. 11 must be restricted to some ille- 
gality inherent in the mark itself and 
not de hors the mark itseli (1954) 71 RPC 
281, ReL , on. (Para 51) 

(F) Trade and Merchandise Marks Act 
(1958), S. 18(4) — Discretion to refuse re- 
gistration — It is for protecting interests 
of general public. 

There is no absolute right to registra- 
tion. and the Registrar has discretion to 
refuse registration. 

The discretion has been vested in the 
Registrar under S. 18(4), for • protection 
of the interests of the general public so 
that the tribunal can satisfy its conscience 
and satisfy itseK that registration of the 
mark would not operate as a fraud on the 
general public: (1948) 65 RPC 435, Rel. on. 

(Para 52) 

(G) Trade and Merchandise Marks Act 

(1958), Ss. 18(4), 109 — ^Discretionary power 
of Dy. Registrar — Exercise of — When 
can be interfered with. e 

The discretion under S. 18(4) is a ju- 
dicial discretion, and the Dy. Registrar’s 
exercise thereof should be overruled 
only if he has applied wrong principles 
of law or has not appreciated the facts 
before him. (1935) 52 RPC 136 and (1936) 
53 RPC 355, ReL on. (Para 55) 

Held that when conddering the ques- 
tion of the exercise of his discretion, the 
Dy. Registrar had taken into account a 
principle which had no application to the 
facts of the case and had also fail- 
ed to appreciate, Le. to take into con- 
sideration, all the relevant facts and the 
court was therefore entitled to interfere 
with such an exercise of discretion. 

(Para 58) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Bom 35 (V 52)=66 
Bom LR 612, Consolidated Foods 
Corporation v. Bradon and Co„ 

Pvt. Ltd. 36 

(1962) 1962 RPC 265 (HL), Parker- 
KnoU Ltd, y. ElnoU International 
Ltd. 40, 49 

(1956) 1956 RPC 1=(1955) 3 All ER 
827, In the matter of Vitamins Ltd’s 
Application for Trade Mark 51 

(1954) 71 RPC 281, Hassan El-Madi’s 
Applications for Trade Mark 51 

(1951) 68 RPC 178, In the matter of 
Gaines Animal Food Ltd’s applica- 
tion 36 

(1948) 65 RPC 435, Midland Counties 
Dairy Ltd. v. Midland Dairy Ltd. .52 

(1945) 62 RPC 111, In the matter of 
an application by Ferodo Ltd. 45 

(1942) 58 RPC 91, Edward Hack Case, 

43, 47, 48, 49 

(1936) 53 RPC 355, In the matter 
of J & P Coates Ltd, 
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(1935) 52 RPC 136. In the matter of 
William Bailey (Birmingham) 

Ltd. 56 

(1927) 44 RPC 405, Impex Electrical 
Ltd. V. Weinbaum 33, 36 

(1922) 39 RPC 171, In the matter of 
Isola Ltd. 36 

(1902) 2 Ch D 282=71 LJ Ch 839, 

Walter v. Ashton 46 

(1900) JLR 24 Mad 163, Ebrahim 
Currim v. Essa Abba Sait 37 

(1898) 15 RPC 105, Eastman Photo- 
graphic Materials Co. Ltd. v. John 
Griffiths Cycle Corporation Ltd. 
and Kodak Cycle Co. Ltd. 44, 47 
(1890) 7 RPC 311=15 AC 252, 

In the matter of Dunn’s Trade 
Mark 42. 47. 48 

K. H. Bhabha with I. M. Chagla instru- 
cted by R. Nagindas and Co. for. Appel- 
lants; Y. B. Rege with K. S. Shavaksha 
instructed by Wadia Gandhi and Co., for 
Respondent. 

MODY, J. : This appeal concerns a dis- 
pute over a Trade Mark. The Trade 
Mark is the word "Caltex” per se. 

2. One Parmanand Teckchand Lal- 
wani, carrying on business under the 
name and style of Lalwani Brothers, filed 
an application for registration of the said 
Trade Mark in respect of Class 14, but 
confined to "Horological and other 
Chronometric instruments and parts there- 
of” included in Class 14. In the ap- 
plication, the applicant claimed to be 
proprietor of the mark on the ground that 
the mark had been used since "one and 
a half year.” On the 11th September 1958, 
Caltex (India) Limited filed their opposi- 
tion in the matter of the said application. 
The opponents contended that they were 
proprietors of the said mark in Class 4 
and Class 19; that they had used that 
mark in India in respect of their gooc^ 
since the year 1937; that they had carri- 
ed on wide publicity; and that, there- 
fore, the applicant’s proposed trade mark 
being identical with their own was like- 
ly to deceive or cause confusion in the 
trade. The opponents further contended 
that in any event the registration should 
be refused in the exercise of the discre- 
tion available in law whether the mark 
should be refused or not. . On the 20th 
November 1958, the applicant filed his 
counterstatement. In the counterstate- 
ment, the applicant contended that there 
would be no confusion as the class of 
goods in which the mark would be re- 
gistered would be different from the 
class of goods in respect of which the 
opponents were using the mark. The ap- 
plicant further stated that the mark "Cal- 
tex” had since long been registered in 
Switzerland in the name of M/s. Degou- 
mois and Co. for goods in class 14, and 
that the applicant had first adopted, in- 
troduced and used the mark on his goods 
in India since 1955. 
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3. After certain affidavits were filed 
by the parties, the matter of the said opn 
position reached hearing before the De- 
puty Registrar on 23rd October 1959. At 
that hearing, the applicant’s counsel raised 
8 preliminary objection to the admissibi- 
lity of the copies of certain affidavits 
which had been attached to other affi- 
davits. The objection was upheld. As 
8 consequence thereof, the Deputy Re- 
gistrar allowed the opponents to file fur- 
ther evidence by way of affidavits in 
support of the opposition. Such affida- 
vits were in fact filed by the opponents, 
Those affidavits consist of one affidavit 
by one Berry, an employee of the oppo- 
nents and 36 affidavits by 36 other per- 
sons. All these 37 affidavits are on the 
point whether there was a tangible dan- 
ger of confusion between the two marks. 
Under the leave given to him, the appli- 
cant also filed further affidavits in reply 
to the points raised by the said 37 affi- 
davits. All these affidavits are of differ- 
ent dates in February 1960. One of them 
is of the applicant himself, four of his 
witnesses, and four of other persons, 

4. The matter again reached hearing 
before the Deputy Registrar in June 1960. 
The opponents applied for leave to cross- 
examine the applicant in relation to his 
own affidavits filed by him. On that day, 
the applicant was not available in Bom- 
bay. The opponents gave up their ap- 
plication for his cross-examination. The 
applicant applied for leave to cross-exa- 
mine three, of the opponents’ witnesses, 
who had made affidavits, namely. Berry, 
one B. M. Rajpal and one L. N. Pujara. 
The application was granted. The three 
witnesses were cross-examined. The 
hearing proceeded thereafter. The De- 
puty Registrar pointed out to the appli- 
cant the admission contained in paragraph 
3 of his affidavit dated 22nd June 1959 
to the effect that M/s. Degoumois and Co. 
were the owners of the trade mark iot, 
watches in Switzerland, and that the ap- 
plicant had imported into India those 
watches from them. The appUcant there^ 
upon applied for an opportunity to pro- 
duce evidence of his proprietorship of the 
mark applied for by him. The leave was 
granted. Thereafter the applicant filed a 
declaration dated 24th August 1960 of one 
Jean V. Degoumois. owner of the said 
firm of M/s. Degoumois and Co. 

5. The matter was then heard and dis- 
posed of by the Deputy Registrar by his 
order dated 31st January 1961. He held 
that the opponent’s marks had acquired 
a reputation in connection with the goods 
for which they had been used and were 
on the Register. He further held that an 
opportunity had been given to the op- 
ponents to file an affidavit in rebuttal 
to the declaration of Degoumois, but they 
did not do so. There was no material to 
doubt the statements contained in the 
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said declaration and that he accepted the 
same, and was thereupon satisfied that 
the mark applied for by the applicant WM 
an Importer’s mark, and that the appli- 
cant was the owner thereof by selection 
in so far as India was concerned. He 
further held that the competing marks 
were identical but the competing goods 
were entirely different in character. He 
further held that there was no connection 
in the course of the trade between the 
competing goods as they were never sold 
at the same shop. He further held that 
the trade channels through which the res- 
pective goods passed were entirely dif- 
ferent, and that, as a matter of fact, the 
opponents’ goods were exclusively avail- 
able only at their own service stations or 
agencies where even similar goods of 
another trader Were not permitted to be 
sold, much less the goods of others of a 
different character as those of the appli- 
cant in respect of which the mark was ap- 
plied for a registration. He held that the 
reputation of the opponents was only in 
respect of the goods for which their 
marks were being used. He held that, 
therefore, despite the reputation of the 
opponents’ mark, the use of the appli- 
cant’s mark would not be likely to de- 
ceive within the meaning of Section 11 
of the Trade and Merchandise Marks Act, 
1958 (hereinafter referred to as "the 
Act”). The opponents had urged that 
the application had been actuated by (hs- 
honest intention and motive in selecting 
the mark, and that, therefore, the Regis- 
trar should exercise his discretion against 
registering the mark. The Deputy Regis- 
trar negatived that contention. He dis- 
missed the opposition, the consequence 
whereof would be that the applicant’s 
mark would be registered. 

6. The opponents tiled an appeal to 
this Court by way of a petition against 
the said order of the Deputy Registrar. 
The petition was heard and disposed of 
by Mr. Justice S. M. Shah. The learned 
Judge held that the applicant’s mark 
was not an Importer’s mark, and that the 
applicant was not the owner thereof. The 
learned Judge confirmed the Deputy Re- 
gistrar’s finding that there was no danger 
of confusion. The learned Judge, how- 
ever. held that the applicant dishonestly 
selected the mark, and that in view of the 
existence of such dishonest intention the 
Deputy Registrar was wrong in exercis- 
ing the discretion in favour of the appli- 
cant, and that the Deputy Registrar 
ought to have refused registration on 
that ground also. The learned Judge 
does not appear to have dealt in his 
judgment with the point whether he 
wuld interfere with the exercise by the 
Deputy Registrar of his discretion, and 
u so, on what particular grounds it would 
be cornpetent for him to so interfere. The 
learned Judge allowed the appe^ and 
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the petition, set aside the order of the 
Deputy Re^strar and declared that the 
opposition had succeeded, the necessary 
consequences whereof would be that the 
applicant’s application for registration 
would fail The applicant has ^ed this 
appeal against the said judgment and 
order of Mr. Justice Shah. 

7. Mr. Bhabha, learned Counsel for 
the applicant, stated that he would urge 
the following five points before us; viz; 

(1) Whether there was any tangible 
danger of confusion between Caltex wat- 
ches and Caltex petrol and various other 
oil products of the opponents? 

(2) Whether there was any dishonesty 
in the applicant’s adopting and introduc- 
ing the trade mark "Caltex” in respect 
of watches in the Indian market? 

(3) Whether the learned Judge should 
have interfered in the exercise of the 
discretion by the Deputy Registrar in 
ordering the applicant’s mark to be re- 
gistered? 

(4) Whether the applicant is the pro- 
prietor in his own right of the mark in 
India in respect of the watches? 

(5) Whether the applicant is entitled to 
the mark as an Importer’s Mark? 

8. In our opinion, the fourth and fifth 
points of Mr. Bhabha really concern one 
topic, namely, whether the applicant is 
the proprietor of the mark. We will, 
therefore, deal with that as but one point 
and will consider it first and the othei 
three points afterwards. 

9. Before proceeding to consider these 
contentions, however, we will first exa- 
mine whether the opponents were entitl- 
ed to maintain their opposition. There is 
evidence on record, and it is not disputed 
that the opponents are the registered pro- 
prietors of five marks as follows: 

(1) Under Registration No. 10754. of 
the word "Caltex” in respect of aU goods 
m class 4. 

(2) Under Registration No. 10786, of the 
mark consisting of the word "Caltex” 
superimposed on a red coloured star, in 
respect of aU goods under class 4. 

(3) Under Registration No. 10787, ot 
the mark consisting of the words "Caltex' 
superimposed on a red coloured star, in 
respect of all goods under class 19. 

(4) Under Registration No. 151261. of 
the mark consisting of a label with thf- 
word "Caltex”, in respect of goods in 
class 4. 

(5) Under Registration No. 151262, of 
the mark consisting of the words "Cal- 
tex” superimposed on a red coloured 
star enclosed by a circle, in respect of 
goods under class 19. 

The first three marks were registered on 
14th January 1943 and the last two on 
the 2nd November 1951. The affidavit 
of Hansraj Berry, Acting Manager (Mar- 
keting) of the opponents, dated Dth Dc- 



28 Bom. Sunder Parmanand v. Caltex 

cember 1959 contains diverse statements 
as to the opponents’ user of their said 
marks. He states that the opponents have 
used the trade mark "Caltex” since the 
year 1937 on a very large scale on Indus- 
trial oils and greases, lubricants, fuels 
(including motor spirit), illuminants (in- 
cluding kerosene), asphalt, pitch, bitumen 
and building materials. He further stat- 
ed that the goods of the opponents were 
sold in every part of India and he has 
given figures of the annual turnover of the 
years 1937 to 1958. The turnover in 
1938 was over Rs. 1,63,00,000 and in 1956, 
it was over Rs. 30,60,00,000. He has also 
stated that the goods of the opponents are 
widely advertised in India as also in the 
literature published in other countries 
but received in India. He has given fi- 
gures of the annual advertisement costs 
in India for the years 1937 to 1958. In 
each of the four years 1953 to 1956, those 
costs have exceeded over a million 
rupees. He has further stated that the 
opponents have hundreds of petrol 
pumps in India which sell petrol for 
motor cars and aviation petrol, and also 
all kinds of fuels, lubricants and greases 
etc., and that the trade mark "Caltex” is 
not only prominently displayed on the 
pumps but also on the petrol stations. He 
has further stated that kerosene rmder 
the trade mark "Caltex” is sold mostly 
in the villages and that the villagers 
are well acquainted with the trade mark 
"Caltex”. He has further stated that 
there is no other company in India 
of the name of "Caltex”, and that 
that fact is well known to the pubKc. 
He has further stated that the op- 
ponents have applied for Defensive Re- 
gistration for a large munber of their 
goods in classes 2, 3, 5, 11, 16, 18, 19, 24, 
25 and 26, and that the same had been 
accepted by the Trade Marks Registry. 
None of the above statements of fact have 
been disputed by the applicant. It may, 
however, be stated that the said applica- 
tion for Defensive Registration was made 
sometime after the applicant’s said ap- 
plication dated 14th August 1956, the 
exact date thereof has not been brought 
on the record. It is, however, clear that 
the opponents did not apply for defensive 
registration in respect of class 14, in re- 
spect of which class the applicant has 
made the said application for registration. 
On these facts, there is no doubt that the 
opponents were qualified to maintain 
their said opposition and as a matter of 
fact, the applicant has not even contended 
to the contrary. Before proceeding to 
discuss the contentions on the law on the 
subject, it is more convenient to refer to 
the facts in the evidence in this case. 

10. The application, although it is 
filed on 14th August 1956, actually bears 
the date 30th July 1956, The applicant 
has stated that he was the proprietor of 
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the mark, because it was in use since 
one and a half year. According to the 
applicant, therefore, he had been using 
the mark since about February 1955. The 
applicant filed his affidavit dated 18th 
April 1957 in support of his application. 
He has stated in the affidavit that he was 
importing various articles including wat- 
ches, and was manufacturing presentation 
articles. He has further stated that he 
adopted the trade , mark "Caltex” in or 
about the year 1955, and that he placed 
the first order for Caltex watches with the 
manufacturers in Switzerland in April 1955, 
A photostat copy of that order has been 
aimexed as Ex. A to that affidavit. We will 
presently refer in more detail to the con- 
tents of that order. The applicant has 
further stated in his said affidavit that 
he had continuously' used the said mark 
on the imported watches from that date 
upto the date of his affidavit, and that the 
total imports during that period had am- 
ounted in 1955-56 to about Rs. 32,000 and 
in 1956-57 to about Rs, 63,000. This par- 
ticular statement of the applicant is ex- 
tremely vague. He has not stated that 
those two amounts were in respect of im- 
port of watches much less of watches \rith 
the mark "Caltex”, The years have been 
given as 1955-56 and 1956-57, the dates 
of commencement and end of each year 
have not been mentioned; nor do they ap- 
pear anywhere else on the record. The 
dates are somewhat material, because the 
date of application is 14-8-1956 and 
without the date of commencement^ of the 
year being Icnown, it is not possible to 
know whether any part of the period ist 
January to 14th August 1956 at all falls 
within the second year 1956-57, and if so, 
what part. He further states that the 
watdies etc. under the mark "Caltex” had 
been sold throughout the Indian domini- 
on, and that aimexed to the affidavit 
were a few copies of the invoices to show 
that the goods were sold under the mark 
"Caltex”. Although the affidavit states 
that what the applicant had sold under 
the mark "Caltex" were "watches, etc.,” 
i.e., goods other than watches also, there 
is no evidence whatsoever on the record 
that the applicant had sold any goods 
whatsoever other than watches with the 
mark "Caltex” at any time before he fil- 
ed his application for registration. There 
are copies of 9 memos annexed to the 
affidavit as Ex, "B ”. The last four re- 
fer to sales after the 14th August 1956 
and are irrelevant for the purposes of 
this appeal. The relevant date as on 
which the applicant’s application for re- 
gistration is to be considered, is the date 
of the application itself, namely, 14th 
August 1956, That is the porition in law, 
and that is common ground between the 
parties. The last four memos being after 
that date must, therefore, be Ignored. 
The first five memos are between the 
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dates 19th November 1955 and 18th May 
1956, They are in the nature of in- 
voices. Between the five of them, they 
show sales in the agRregate of 215 watches 
with the mark "Caltex”. The memos be- 
ing by way of invoices do not show by 
themselves that the watches were in fact 
delivered and paid for. What has been 
annexed to the affidavit are copies of the 
memos and not the original memos. The 
originals, of course, would be with the 
parties to whom they were sent. Mr. 
Rege, the learned Counsel for the oppo- 
nents, sought to cast doubt as to the ge- 
nuineness and veracity of the copies 
which have been annexed. In our opi- 
nion, however, the opponents applied foi: 
permission to cross-examine LalwanL 
The Deputy Registrar granted^ it. On 
that date, Lalwani was not available in 
Bombay. The opponents thereupon 
chose to omit to cross-examine him. The 
case before the Deputy Registrar was 
not to finish on that day. It is nobody’s 
case that after granting permission to 
cross-examine, the Deputy Registrar 

would have made it infructuous by re- 
fusing to adjourn the matter for suffici- 
ent time to enable Lalwani to come to 
Bombay for being cross-examined. Hav- 
ing had a proper opportunity to cross- 
examine Lalwani on these copies of 
memos, but not having availed themselves 
of it, the opponents cannot now cast 

doubt on the genuineness of these copies. 
The rates of sales as mentioned in these 
memos of "Caltex” watches vary between 
Rs. 180 & Rs. 21 per watch, less 6j% dis- 
coimt. The selling price would, there- 
fore, be about Rs. 17 to Rs. 20 per watch. 
Even bearing in niind that those were 
comparatively good though not very old 
days of 1955 of cheaper prices, it is dear 
that the watches were really of, what 
he said to be, cheap quality. It is 
further stated in the affidavit that the 
mark Caltex” had been popularised by 
the apphcant through regular propaganda 
and campaign through his agents and re- 
presentatives and other media of adver- 
tisements. Before Mr. Justice Shah, howr 
^he applicant stated 
mat durmg the period from June 1955 to 
August 1956, _ the only watches which 
were advertised by the applicant were 
those bearing the mark "Royce” and that 
no other type of watches was advertised 
durmg that period. That statement has 
been recorded by the learned Judge in 
ms Dudgment, and its accuracy has not 
f,®®? challenged. It is, therefore, dear 
that the statement about propaganda, 
J-^Paign and advertisement of the mark 

Caltex” _ in respect of the applicant’s 
watches is not true. 

„ IL As stated earlier, the annexure Ex. 

A to the said affidavit of Lalwani is a 
photostat copy of an order. The photo- 
stat copy shows that the Order was dated 
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6th April 1955. The docinnent is in 
Drench, at least partly. There is no trans- 
lation and it is not easy to understand 
the contents of the document. There ap- 
pear to be 7 heads of items of watches. 
The Brand-name of the watches appears 
to have been mentioned only in 5 out of 
7 items, the name originally mentioned in 
all the five items being "Sandy”. In 
each of the five items, the word "Sandy” 
has been scored out, and in the first 
item substituted by the word "Linda” 
and in the other four items by the word 
"Caltex”. The quantities, i.e. the number 
of watches ordered, also appear to have 
been scratched out and altered in many 
of the items. We will revert to this 
memo later on in connection with the 
other evidence. 

12. In their grounds of opposition, the 
Opponents raised the point about likeli- 
hood of deception and confusion. They 
also contended that the Registrar should 
exercise his discretion against registering 
the application of the applicant. The 
grounds lastly stated that the applicant 
has alleged user since 1955, but that the 
Opponents did not admit the same and 
Put the applicant to the strict proof 
thereof. It is the applicant’s contention 
that the applicant’s proprietorship of the 
mark "Caltex” in respect of class 14 was 
tiot disputed by the opponents before the 
Registrar. It is, however, pertinent to 
note that in the very first document, 
namely, the grounds of opposition, the op- 
ponents have stated that they do not 
admit the allegation about the applicant’s 
User since 1955 and put him to the strict 
Proof thereof. The opponents did, there- 
fore, make it clear that the opponents 
Wanted the applicant to prove his allega- 
tion about his user since 1955, In his 
application, the sole ground on which the 
applicant claimed proprietorship was by 
reason of such user. Challenge to such 
User, therefore, amounted to a challenge 
to the applicant’s proprietorship, 

13. Applicant Lalwani filed his coun- 
ter statement to the notice of opposition, 
which is dated 20th November 1958. In 
the counter statement, he has stated that 
the marks claimed by the opponents 
were registered in classes 4 and 19, which 
were altogether a different class than 
dass 14, in respect of which he had ap- 
plied for registration, and that the op- 
ponents had never been in the trade in 
respect of class 14, In the coimter state-r 
toent, the applicant even denied that the 
opponent’s mark was weU known through- 
out India. The counter statement dso 
contains the following statement: 

"The xaark Caltex Ss since lonff regis- 
tered in Switzerland and in the name of 
M/s. Degoumois and Co, S. A., Fabrique 
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De Monthes Avta, Meuothatel. Switzer- 
land for goods in class 14 and has been 
first adotated, introduced and used by the 
Applicant on his goods in India since 1955 
on articles manufactured by the said 
Company for the applicant and' imported 
by him ” 

By this passage, the applicant appears to 
convey that after the applicant adopted 
the mark "Caltex” in India, the mark 
"Caltex” was used on watches, and that 
it was at the instance and under the in- 
structions of the applicant that the Swiss 
Company applied that mark on the wat- 
ches ordered from them by the appli- 
cant, 

14. Thereafter, the opponents filed an 
affida'vit of one Mayne, their Manager 
(Marketing), dated 18th February 1959. 
In that affida'vit. he has stated that the 
opponents-company was incorporated in 
the year 1937, that since then the oppo- 
nents had done large business in India 
and had extensively used the trade mark 
"Caltex” on its products and in their 
business; and that the trade mark "Cal- 
tex” of the opponents had become so 
well known in respect of the goods in re- 
lation to which it was registered and 
used that the use thereof in relation to 
other goods by other parties would be 
likely to be taken as indicating a con- 
nection in course of trade between those 
goods and the opponents. He further 
stated that the word "Caltex” was derived 
from the words "California” and "Texas”, 
which appear in the names of the com- 
panies. which were the opponents-com- 
pany’s parent organisations. and that 
"Cal” and "Tex" were the abbreviations 
also of the two States of United States, 
California and Texas. 

15. The applicant thereafter filed his 
affidavit dated 22nd June 1959. The 
statements therein are not material. The 
opponents thereafter filed the affidavit 
of Bery dated 30th July 1959, in which 
he denied in so many words that the ap- 
plicant was the proprietor of the trade 
mark "Caltex”. 

16. to 28. (After examining the docu- 
mentary evidence his Lordsliip proceed- 
ed); 

29. The judgment of Mr. Justice Shah 
contains the following passage: 

"It appears that the first consignment 
of watches that the respondent received 
from the Swiss Manufacturers was co- 
vered by an invoice dated 3rd June 1955. 
Under that invoice as many as 1400 wat- 
ches were imported by the respondent. 
Only 100 watches out of them however 
bore the trade mark "Caltex”. In this 
consignment of 1400 watches 200 watches 
bore the mark "Linda” and the invoice 
diows that no particular mark was em- 


bossed upon the remaining 1100 watches. 
The respondent then appears to have plac- 
ed a further order on 21st November 1955 
for 300 pieces out of which only 100 
pieces were required to be under the 
mark "Caltex”. In course of the argu- 
ments I enquired of the learned counsel 
for the respondent as to the number of 
watches which the respondent had im- 
ported from the Swiss Manufacturers be- 
tween 3rd June 1955 and 14th August 
1956 on which date the application for re- 
gistration of the mark was made and I 
was informed that the total number of 
watches imported by the respondent 
from the Swiss Manufacturers were 2771 
out of which 200 watches bore the mark 
"Linda” and 200 watches bore the mark 
"Caltex”. I was further told by the 
learned counsel for the respondent that 
many other types of watches were also 
imported by the respondent from other 
manufacturers in Switzerland, that the 
total number of watches so imported in- 
cluding the watches imported from the 
Swiss manufacturers referred to above 
was about 25000 and that the watches so 
imported bore different marks such as 
"Lucky Star”, "Royce”, "Lily”, "Navado”, 
"Tourise”, etc.” 

30. Mr. Bhabha argued that obtain- 
ing information from counsel across the 
Bar as to important facts in this manner 
was unfair to the applicant. He argued 
that it would be unfair in diverse ways. 
He contended that information orally 
conveyed immediately in answer to un- 
expected questions may not be accurate 
as the person giving information would 
not have the necessary documents theg 
available to him and may not have time 
to check them. He further contended 
that obtaining information across the Bar 
would deprive further evidence being 
led to bring on record other additional 
facts which may be necessary to supple- 
ment or explain the information so ob- 
tained. It is not necessary for us to deal 
with this argument in great detail. If 
the learned Judge had felt that some 
more material was required to be brou- 
ght on the record, he could in. law either 
send the matter back to the Registrar for 
recording further evidence, or he could 
possibly have recorded further evidence 
himself. To shorten the proceedings, how- 
ever, _ he could have asked the necessary 
questions to counsel. Counsel were not 
under any obligation to answer those 
questions, and they could certainly have 
pointed out to the learned Judge that the 
reason for his not answering the ques- 
tions was that the material was not 
available at short notice. The very fact 
that all the material mentioned in the 
above passage was in fact stated shows 
that it was possible for the Counsel to 
obtain the necessary instructions and for 
those giving instructions to gather in- 
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formation and give the necesary instruc* 
tions. If inability to give replies had 
been stated in Court, it is possible that 
the learned Judge, if he thought fit, 
might have taken other steps to_ obtam 
the necessary material. The grievance 
against having obtained information 
across the Bar in this way has also been 
made in ground No. 9 in the memo of ap* 
peal. We do not think the grievance is 
justified. Counsel could have stated that 
he was not in a position to give the cor- 
rect information. He, however, chose to 
give it. It is as to facts, in the sense that 
it is not as to law. Infomation so col- 
lected amounts to an admission in so far 
as it goes against the interest of the ap- 
plicant. It must, therefore, legitimately 
form part of the record of this case in so 
far as it contains statements as to facts. 
It cannot go unnoticed that the objec- 
tion is to the method, but not to_ the ac- 
curacy either of what was furnished to 
counsel by way of instructions or even 
as to what the counsel stated to the Court 
If the information or its recording as 
contained in the Judgment had happened 
to be in any way inaccurate, one would 
have found at least a statement in the 
grounds of appeal or even across the Bar 
in the arguments before us to that effect. 
There is no such statement. Mr. Bhabha 
did argue that the watches with the "Cal- 
tex" mark imported by the applicant in- 
to India were more than 200 as mentioned 
in the above passage from the judgment. 
That was. however, an argument based on 
the documents already on the record. It 
was not stated as on a basis that books of 
account or other documents of the appli- 
cant had been checked up. and that it re- 
vealed that the true position was in any 
way diSerent. 

31. We will now to consider whether 
the applicant is the proprietor of 
the mark "Caltex” in respect of "Horologi- 
cal & other chronometric instruments”. 
Mr. Bhabha urged that this point was not 
taken in the Registry, and that point also 
finds a place in the ground No. 2 con- 
tained in the memo of appeaL Mr. 
Rege, however, stated that the point did 
arise on the affidavits filed before the 
Deputy Registrar and was in fact urged 
before the Deputy Registrar, Law re- 
quires that in the application for regis- 
tration, the applicant must state how he 
claims proprietorship. In compliance 
with the statutory requirements, the ap- 
plicant did state in his application that he 
claimed to be the proprietor by reason of 
user for one and a half years. That 
statement was, as noticed earlier, put in 
Issue by the opponents in the very first 
document filed before the Deputy Regis- 
trar. namely, the grounds in support of 
the Notice of opposition, dated 11th Sep- 
tember 1956. The point has also., been 


again taken in the other affidavits of 
Mayne and Bery. As a matter of fact, 
Bery in his affidavit dated 30th July 
1959 in so many words denies that the 
applicant was the proprietor of the trade 
mark "Caltex” in respect of watches or 
any other goods, whether as alleged by 
the applicant or otherwise whomsoever. 
This point has also been adjudicated upon 
by the Deputy Registrar. It must, there- 
fore. be held that the point had been pro- 
perly put in issue by the opponents, that 
the applicant had notice of it, that the 
Deputy Registrar dealt with it, and that 
it, therefore, properly arose before the 
learned Judge for his decision. 

32. A proprietary right in a mark can 
be obtained in a number of ways. The 
mark can be originated by a person, or 
it can be subsequently acquired by him 
from somebody else. Our Trade Marks 
law is based on the English Trade Marks 
law and the English Acts. The first 
Trade Marks Act in England was passed 
in 1875. Even prior thereto, it was firm- 
ly established in England that a trader 
acquired a right of property in a distinc- 
tive mark merely by using it upon or in 
connection with goods irrespective of the 
length of such user and the extent of his 
trade, and that he was entitled to pro- 
tect such right of property by appropriate 
proceedings by way of injunction in a 
Court of law. Then came the English 
Trade Marks Act of 1875, which was sub- 
stituted later by later Acts. The English 
Acts enabled registration of a new mark 
not till then used with the like consequ- 
ences which a distinctive mark had prior 
to the passing of the Acts. The effect of 
the relevant provision of the En glish Acts 
was that registration of a trade mark 
would be deemed to be equivalent to pub- 
lic user of such mark. Prior to the Acts, 
one could become a proprietor of a trade 
mark only by user, but after the passing 
of the Act of 1875, one could become a 
proprietor either by user or by register-^ 
ing the mark even prior to its user. He 
could do the latter after complying with 
the other requirements of the Act includ- 
ing the filing of a declaration of his in- 
tention to use such mark. See observa- 
tions of Llyod Jacob J. in 1956 RPC 1, In 
the matter of Vitamins Ltd’s Application 
for Trade Mark at p. 12, and particularly 
the following; 


"A proprietary right in a mark sought 
to be registered can be obtained in a num- 
ber of ways. The mark can be originated 
by a person^ or can be acquired, but in 
an cases it is necessary that the person 
puttog forward the application should 
be in possession of some proprietary right 
which, if questioned, can be substantiat- 
ed”. 


Law in India under our present Act [a 
similar. 
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33. One of the modes of acquisition of 
proprietorship may be if an Indian busi- 
nessman happens to import and sell in 
India foreign goods of a foreign trader 
with the latter’s foreign trade mark. If 
the Indian trader sells those goods in 
India, a question may arise who is entitl- 
ed to that trade mark. It is quite clear 
that the trade mark being a foreign trade 
mark, the proprietorship as to India will 
be determined according to its use in the 
market of this country. See Impex Elec- 
trical Ltd. V. Weinbaum, (1927) 44 RPC 
405, Now, if there is a specific agre^ 
ment as to proprietorship of that mark, 
that agreement will govern as between the 
foreign owner and the Indi^ Importer. If, 
however, there is no specific agreement, 
diverse factors will govern the determina- 
tion as to which of the two is the pro- 
prietor in India. That determination must 
depend on the facts of each case. If, for 
example, the Indian Importer has acted 
merely as an agent of the foreign owner, 
the probabilities would be that the trade 
mark continues to belong to the foreign 
owner and not to the Indian Importer. If, 
however, the transaction between the 
foreign owner and the Indian Importer 
has been on the basis of principal to 
principal, the position may be a little 
more complicated. There again, one of 
the more important considerations would 
be to whom was credit given that is, 
whether the purchasing public paid re- 
gard to the reputation of the foreign 
manufacturer or to the Indian Importer. 
In some cases, it may happen that the 
foreign manufacturer is so well known 
that which importer imported the goods 
and sold them in India would be imma- 
terial. It would happen, for example in 
the case of goods so well known as, for 
example "Bovril” or “Pears Soap”. The 
converse may happen when a firm of 
great repute in India imports and sells 
goods, and the purchasing public attaches 
value to the reputation of the Indian Im- 
porter who selects to import the goods and 
not to the reputation of the manufactur- 
er of the goods, 

34. Now, it is common ground that 
the point as to proprietorship is to be de- 
cided as on 14th August 1958, being the 
date of the application. The applicant 
contends that he imported watches in his 
own right under contracts with Degou- 
mois and Co. as between principal and 
principal. He thereafter sold those wat- 
ches in India and thereby used the trade 
mark "Caltex” in India in his own right, 
and by reason of such user he acquired 
the proprietorship. The present dispute 
as to the ownership of the trade mark is 
not a dispute between the foreign manu- 
facturer and owner of the trade mark 
viz. Degoumois and Co. on the one hand, 
and the applicant an Indian Importer, on 
the other. In this case there is no com- 


petition as to ownership between the two 
of them. In any event, in view of the 
said declaration of Degoumois, it is clear 
that Degoumois does not and cannot claim 
any ownership in himself in that trade 
mark in respect of Watches in India. If 
the applicant, therefore, establishes his 
user in India, he can be said to be the 
proprietor of the trade mark in India in 
respect of the goods whicli he claims. 

35. The evidence, however, in this 
respect is not very satisfactory. The 
shortcomings in the different pieces of 
evidence have been noticed earlier when 
we referred to each of them. There is 
no satisfactory evidence that any wat- 
ches were in fact imported into India by 
the applicant under any of the said three 
orders. The evidence however, can lead 
to an inference that very probably some 
watches were in fact imported. Even on 
that assumption there could be only 100 
watches under the 1st Order and only 300 
watches under the second Order under 
the mark "Caltex”. The statement made 
across the Bar before Mr. Justice Shah 
mentions the number of watches import- 
ed imder the mark "Caltex” at 200. It 
is not necessary to discuss and adjudicate 
upon this discrepancy, because the figu- 
res of 100 and 300 are only in respect of 
the orders and the invoices, but not in 
respect of the actual imports, and possibly 
the actual imports might have been less 
than the aggregate of the said two num- 
bers of 100 and 300. But whether the 
actual number be 200 or 400 or some- 
where in between or even a small quan- 
tity more than 400, that cannot make the 
number very large. What we have to 
examine is the actual user in India of the 
mark by the applicant. In this connec- 
tion. the evidence of the said five sale- 
memos shows that the applicant sold 215 
watches in India with the mark "Caltex”, 
As contended by Mr. Rege, there is of 
course no direct evidence that a single 
watch out of the said 215 watches was 
actually sold and delivered. But these 
five sale-memos do in any event make it 
highly probable that the majority of them 
must have been sold and delivered. If 
the opponents wanted to contend to the 
contrary, they had an opportunity to 
cross-examine the applicant. They did 
not avail themselves of that opportunity. 
It is not disputed that the burden of estab- 
lishing proprietorship lies on the appli- 
cant, and that- it is for the applicant to 
satisfy the Court as to his user. But 
nonetheless, in this particular respect, 
we feel that on this evidence, the appli- 
cant has established that he did sell in 
India at about the dates of those five 
sale-memos a substantial quantity out of 
these 215 watches. 

3G. The Deputy Registrar found 

that the mark "Caltex” applied 
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(A) Contempt of Courts Act (1952), 
Ss. 2 and 3 — Scandalizing the court 
— Right of press to criticise — (Constitu- 
tion of India, Arts. 19, 215)— (Penal Code 
(I860), S. 228) — (Criminal P. C. (1898), 
S. 480). 

A person who was the editor, prii^er 
and publisher of a newsweekly^ published 
an article headed "Demonstration in the 
High Court. Revolt of the exploited mas- 
ses against the law in force” which accus- 
ed the Chief Justice of the Court (a) of 
being a puppet of the law, and (b) of 
niowng with the framework of a grind- 
ing machine (meaning the present legm 
system). About the judges generally, it 
said that the cormtry had no necessity for 
judges such as they were. It invoked the 
dire but untold lesson of history because 
the court in question proceeded against 
the Labour Minister for coritempt for 
which the latter had to apologise. 

Held that the article was more than a 
mere libellous statement against the judges 
concerned. It painted a dismal picture of 
the highest judiciary of the State which 
act was likely to undermine the dignity 
of and impair the respect for the IRgh 
Court and therefore the editor was guilty 
of contempt. (Paras 10 & 11) 


Though the press is free to criticise a 
system under Art. 19 (1) (a) of the Coris- 
titution and though justice cannot claim 
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to be a cloistered virtue as cannot tole- 
rate adverse criticism, such freedom is 
still subject to the limitations under Art. 
19 (2). In the garb of criticism the press 
cannot commit contempt of Court. AIR 
1954 SC 10, Rel. on. (Paras 8 & 9) 

(B) Contempt of Courts Act (1952), Ss. 
4 and 3 — Apology — ; Principles — It 
only minimises the gravity of the offence 
and does not wholly absolve the contemn- 
er of his guilt. 

Subhilssion of an apology as an apo- 
logia to the contemner’s other contentions 
is to exhibit a desire to escape punish- 
ment without really being contrite. Courts 
shoiold not accept such qualified apolo- 
gies. It is also not a matter of course that 
a Judge can be expected, to accept any 
apology. Apology cannot be a weapon of 
defence forged always to purge the guilty. 
It is intended to be evidence of real con- 
trition, the manly consciousness of a wrong 
done, of an injury inflicted and the 
earnest desire to make such reparation as 
lies in the wrong doer’s power. Only then 
is it of any avail in a Court of justice. 
But before it can have that effect, it 
should be tendered at the earliest stage, 
not the latest. Even if yvisdom dawns at 
a later stage, the apology should be ten- 
dered unreservedly and xmconditionally, 
before the Judge has indicated the trend 
of his mind. Uiiless that is done, not only 
is the tendered apology robbed of all 
grace but it ceases to be an apology. It 
ceases to be full, frank and manly con- 
fession of a wrong done, which it is in- 
tended to be. (Para 13) 

An apolo^ certainly has this virtue 
that it nainimises the gravity of the offence 
committed by the contemner, but it does 
not whoUy absolve him of the guilt, 

(Para 1^ 
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Cases Referred: Chronological Paras 

(1954) AIR 1954 SC 10 (V 41). = 

1954 Cri LJ 238, Brahma Prakash 

Sharma v. State of Uttar 

Pradesh . 9 

N. Roy Choudhury, for Contemner. 

BANERJEE, J. : "Darpan” is a weekly 
newspaper, published in the Bengali 
language. The contemner, Hiren Bose, is 
the Editor, Printer and Publisher of the 
weekly, all in one. In the issue of the 
weekly paper, dated September 15, 1967, 
there appeared an article headed "De- 
monstration in the High Court; Revolt 
of the exploited masses against the law in 
force.” 

2. At the sitting of the Special Bench 
on September 19, 1967, then engaged 
in hearing certain applications against 
"gheraos” practised by labourers agaimst 
the management and the managerial staff 
of certain concerns, Mr. A. K. Dutt, Advo- 
cate, brought the Article to the notice of 
the Special Bench. The Article was also 
brought to the notice of the Special Bench 
by Mr. Samiran Sen, Registrar, Original 
Side of this Court. The article appeared 
to have been written m the context of an 
exhibition of 'gherao' inside court room 
No. 1 and the noisy demonstration held 
inside and outside the court premises by 
certain persons. Upon reading the article 
the Special Bench felt that tthe article 
was contumacious in nature and suo motu 
issued a Rule against the Editor calling 
upon him to show cause why he should 
not be dealt with or committed for con- 
tempt of court. The Rule was made 
returnable on September 26, 1967. 

3. On being served with the Rule, the 
contemner appeared before this Court, on 
September 26, 1967, and asked for time to 
use an affidavit showing cause. The mat- 
ter thereupon adjourned till November 6, 
1967, that is to say, until the re-opening 
of this Court after the long holidays. The 
contemner did file an affidavit, dated 
November 4, 1967. In paragraph 2 of the 
said affidavit he tendered an imqualified 
apology. In paragraph 3 of the said affi- 
davit, however, he pleaded the follow- 
ing justification for publishing the arti- 
cle ; — 

"I say that the whole purpose and 
spirit of the article which appeared in 
the Bengali Newsweekly 'Darpan’ on 15th 
September, 1967 hereinafter referred to 
as "impugned article” is to focus the at- 
tention on the certain inequities of the 
present legal system which is an inheri- 
tance from alien rule" and to show that 
the entire body of law which although 
has undergone changes from time to time 
is not in keeping wth the aspiration of 
the people in general or their needs. I 
feel that the contemporary agitation all 
over tlie world is an expression of popu- 
lar urge for change and the impugned 
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article, if read in its entirety, has expres- 
sed its support for such popular urge and 
was never intended to show any disres- 
pect or disregard to this Hon’ble Court 
or the judidary. I did not intend to 
lower the dignity, honour and authority 
of this Hon’ble Court or to undermine the 
confidence of the public in the administra- 
tion of justice or to lower this Hon’ble 
Court in the estimation of the public. I 
did not intend to criticise the Hon’ble 
Judges of this Hon’ble Court and/or jus- 
tice administered by them. Since the 
impugned article is considered to be dis - 
respectful to this Hon’ble Court I sincere- 
ly regret and offer my unqualified, un- 
conditional and geniiine apology;” 

Mr. Roy Choudhury, . learned Counsel for 
the contemner, . also verbally tendered 
apology on. behalf of the contemner in his 
presence. When we pointed out to him 
that paragraph 3 of the affidavit contained 
a justification, which ill-matched with 
the apology, Mr. Roy Choudhury prayed 
for an opportunity to use a second affi- 
davit and to withdraw the first one. 
Thereupon, we adjourned the matter fill 
to-day. The second affidavit has been 
filed to-day. Paragraph 2 of the second 
affidavit reads ;- 

"I sincerely and truly regret for writ- 
ing and publishing the article "High 
Courtey Bikshov Prachalita Ainer Birud- 
he Sosita Janasadharaner Bidroha” in Ihe 
Bengali Newsweekly ’Darpan’ of the 15& 
September, 1967, the official translation 
whereof has been annexed with the Rule 
and served upon me. 

I humbly and sincerely tender my un- 
qualified and unconditional apology.” 

4. Before I deal with the affidavit 
filed and the apology tendered by the con- 
temner, I propose to deal with the article 
published in 'Darpan’. In my reading, the 
article has been written in bad taste and 
is the product of confused thinking. The 
language used in the article is intemper- 
ate and disparaging to the dignity of this 
Court. The article accuses the Chief 
Justice of this Court, (a) of being a pup- 
pet of the law, and (b) of sitting down and 
getting up (i.e. rnoving) with the frame- 
work of a grinding machine (meaning 
the present legal system). 

5. Of Judges generally, the article 
says, "It is just the same legal system 

in the pre-independence days help** 
ed the judiciary to stifle the just demands 
of man and the freedom movement. This 
body of Judges sent thousands of patriots 
to the gallows and threw many thousands 
into the prison on the strength of this 
yey legal system. Just a few among the 
Judges gave vent to their denunciation 
against it. (We) feel interested to know 
how many Judges resigned their office In 
protest against this legal system. They 
claim to be educated persons, tlie elite of 
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the society. There is no necessity for this 
education and (these) elites,” 

6. The last paragraph of the article 
refers to another case in which the pre- 
sent Labour Minister, Mr. Subodh Muk- 
herjee, was charged with . contempt and 
made amends by offering apology before 
My Lord S, K, Datta, J, The article takes 
an adverse view of what happened to the 
Labour Minister and says "The respecta- 
ble Law Minister Sri Subodh _ Baner- 
5ee is free from doubt as to the inequity 
of this legal system. In consequence he 
has had to bow low down before the 
court to-day. Let him know that this 
humiliation is not his alone (but) of the 
people of the country as a whole. It _ is 
just the beginning of the a^tation. His- 
tory knows its end," 

7. Now, the author of this article does 
not appear to be a well-informed person. 
He does not even know that Mr, Subodh 
Banerjee is not the Law Minister but is 
the Labour Minister. Then again, his hope 
that the feeling of the Chief Justice is 
in favour of an organised agitation agairpt 
tthe entire set up (meaning the prevail- 
ing legal system in this country) is too 
much of an assumption. 

8. I do not doubt that the press is 
free to criticise a system. A free press 
stands as one of the great interpreters be- 
tween the Government and the people. 
To allow this to be fettered is to fetter 
ourselves. This freedom is enshrined in 

■ Article 19 (1) (a) of the Constitution but 
is subject to the limitations as in Article 
19 (2)’ In the garb of criticism, the press 
cannot commit contempt of court. 

9. I do not claim that justice is a clois- 

tered virtue and should not tolerate 
adverse criticism. In the case of Brahma 
Prakash Sharma v. State of Uttar Pradesh, 
AIR 1954 SC 10 the Supreme Court em- 
phasised upon the following preliminary 
considerations which should weigh with 
the Court when called upon to exercise 
its summary power in cases of contempt 
of scandalising the court itself.;- 

"In the first place, the reflection on the 
conduct or character of a Judge in re- 
ference to the discharge of his judicial 
duties, would not be contempt if such 
reflection is made in the exercise of the 
right of fair and reasonable criticism 
which every citizen possesses in respect 
of public acts done in the seat of justice. 
It is not by stifling criticism that con- 
fidence in courts can be created,.... 

In the second place, when attacks or 
comments are made on a Judge or Judges 
disparaging in character and derogatory 
to their dignity, care should be taken to 
distinguish lietween what is a libel on the 
Judge and what amounts really to ' con- 
tempt of court. The fact that a state- 
ment is defainatory so far as the Judge 
is concerned does not necessarily make 
it a contempt." 


(SB) (Banerjee J.) 

10. Now, if the article had been 
merely libellous to the Chief Justice and 
the Judges of this Court, we would not 
have exercised our stunmary jurisdiction. 
But the article is more than that. It des- 
cribes the Chief Justice as a puppet, that 
is to say, a person who may be pulled and 
does not act in his judicial discretion. It 
further describes him as working within 
the framework of a grinding machine and 
as such exercising his duties oppressively. 
About the Judges generally, it says, that 
the country has no necessity for Judges 
such as they are. It invokes the dire but 
untold lesson . of history . because this 
Court proceeded against the Labour Mini- 
ster for contempt for which the latter 
had to apologise. 

11. This picture of the High Court as 
a Court composed of uselessly educated 
Judges, presided over by a Chief Justice 
who is a puppet of law and part of an 
oppressing machine is a dismal picture 
of the highest judiciary of the State 
Such an article is likely to undermine the 
dignity of and impair the respect for the 
High Court. I, therefore, hold that the 
Editor of the weekly is guilty of con- 
tempt. 

12. I now turn to his apology. The 
apology is the product of a second thought. 
It was at first offered along with a justi- 
fication which I have already quoted. 
When it appeared to the contemner that 
this Court may not accept an apology 
mated with a justification, he wanted to 
withdraw the affidavit containing the first 
apology and only thereafter offered an 
imquahfied and a proper apology, 

13. _Now, to submit an apology as an 
apologia to the contemner’s other conten- 
tions is ter exhibit a desire to escape 
punishment without really being con- 
trite. Courts should not accept such 
qualified apologies. It is also not a matter 
of course that a Judge can be expected 
to accept any apology. Apology cannot 
be a weapon of defence forged always to 
purge the guilty. It is intended to be 
evidence of real contrition, the manly 
consciousness of a wrong done, of an in- 
jury inflicted and the earnest desire to 
make such reparation as lies in the 
wrong-doer’s power. Only then is 
it of any avail in a Court of justice 
But before it can ' have that effect, it 
should be tendered at the earliest pos- 
sible stage, not ■ the latest. Even if wis- 
dom dawns only at a later stage, the 
apology should be tendered unreservedly 
and unconditionally, before the Judge has 
indicated the trend of his mind. Unless 
that is done, not only is the tendered 
apology robbed of all grace but it ceases 
to be an apology It ceases to be the full, 
frank and manly confession of a wrong 
done, which it is intended to be. 
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14. I consider the apology tendered by 
itiie contemner as bereft of its full grace 
firstly, because it was offered coupled 
|with a justification and, secondly, be- 
cause it was offered at a late stage. The 
apology certainly has this virtue that it 
mimnuses the gravity of the offence 
committed by the contemner, but it does 
rwt wholly absolve him, of the guilt. I 
propose that the contemner 
should not be let off unpunished but 
should be punished with a fine amounting 
Ito Rs. 200 (Rupees Two hundred only). 


A. I. R. 


15. The fine must be paid in course of 
tomorrow in the office of the Sheriff 
of Calcutta. In default, the matter be 
placed , for further orders before this 
Bench, If the fine is paid, the Rule shall 
be deemed to have been disposed of. 

16. The Sheriff to act on a signed 
copy of the minutes. 

17. SINHA, C. J. : I agree. 

18. RAY, J. : I agree. 

19. AMARESH ROY, J.; I agree 

20. B. C. MITRA, J. : I agree. 

TVTI/D.V.C. Orders accordingly. 


AIR 1969 CALCUTTA 4 (V 56 C 2) 

B. N. BANERJEE AND K. L. ROY, JJ. 

Commissioner of Income-tax, Appli-< 
cant V. Sri S. K. Bose, Respondent. 

Income-tax Ref. No. 62 of 1964, D/- 28- 
3-1968. 

, • (1^22), Ss. 30, Pro- 

viso 23(5) — Second proviso not appli- 
assessment of unregistered firms 
ed second proviso applies explain- 

The second proviso to S. 30 has no ap- 
plication to a case where the assessment 
has been made on the firm as an Unre- 
gistered Firm. The aforesaid proviso ap- 
plies to a case where the partners of a 
firm are mdependently assessable on their 
own shares in the total income of the 
firm under the provision of S. 23(5) of the 
Act. It IS only in the case of an assess- 
ment of a re^stered firm that the sum 
payable by the firm itself is not deter- 
inined, but the total income of each part- 
ner, mcluding therein his share income 
from the firm is assessed and the sura 
payable by him on the basis of such assess- 
ment is determined. The aforesaid pro- 
viso could, therefore, apply only in the 
case of the assessment of a registered firm 
or of a firm treated as such and not to 
the assessment of an unregistered firm. 

T X . . (Para 13) 

(B) Income-tax Act (1922), Ss. 44, 2(2) 
““ Firm, dissolution of — Each partner 
at the time of dissolution liable to tax 
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jointly and severally — Each partner be- 
comes an assessee imder S. 2(2). 

Under the provisions of S. 44, even if 
the ffrm is to be assessed after its dis- 

thl^^narV liability to pay the tax is on 
tl^ partners \yho were partners at the 
tune ojE.the discontinuance of the busi- 
ness of the firm If the assessment has 
been properly made under S. 44 then the 
partners are .lointly and severally liable 
o pay the tax and accordingly each of 
them must be held to be an assessee with- 

ryoD Raj 205, Rel. on. (Para 13) 

Act (1922). Ss. 30(1), 
30(2) — Income-tax Rules (1922), R. 21 

^ter ’"n.r ’ T only 

demand is served — Sub- 
section (2) provides limitation — Dissolv- 
ed umegistered firm - Demand notke 
ser^d on each ex-partner — Each ex- 
partner gek right of appeal. 

.Section_ 30(1) entitles any assessee 
either o biectog to fte mounf of income 
assessed or denying his liability to be ac- 
nauft ^‘^er the Act. to appeal to the Ap- 
pellate Assistant Commissioner against 

LSsme^ against an 

anneT^thP appellant has to 

^nex the notice of demand with the 
memorandum^ of appeal. a riSt 
of appeal arises only on the service of 
the notice of demand. Section 30(2) 

® period of limitation for 
nling such appeals viz. a period of thirty 
days from the date of receipt of the 
notice of demand. Where notices of de! 
mand are served for the full amount of 
the tax on each of the ex partners of a 
dissolved unregistered firm, each of thei^ 
mand^ appeal against such de- 

^) facome-tax Act (1922), ^23 

— ^Res judicata ■ — Estonnel ^ a ' 
Unregistered firm — D?sfolufiM*’'^^^^A7' 
sessment of tax Each ex partneris an 

appeal filed by 

In the case of a dissolved unregistered 
firm each ex partner is hable to tax and 
each of the ex partners hal a senarate 
nght of appeal against the order of 
essinent and the demand made therfom 
Decision m appeal filed by one of tE* 

^^^4'^^sepuent appeals filed by 
the other partners on any nrincinle 
of res judicata and estoppel. construSi 
or othenvise. AIR 1953 SC 419, Rel on! 

fpSr Act (1922), S?2G, ^4^4 

(Prior to amendment in 1958) — Consti- 

A1 to A5 constituting firm doing trans- 
port busmess — A1 to A4 selling their 

dMd^^I*^tn separate 

deed B1 to B4 contmuing transport 
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business for some time — In both trans- 
actions only assets transferred ’^thout 
any mention of liability — Held that the 
transfer was of business as a whole that 
the firm was only reconstituted and that 
there was only change in ownership ot 
firm and no discontinuance of business 
— Assessment of firm for period when 
A1 to A5 were partners taken up |fter 
B1 to B4 had become partners — Held 
A1 to A5 were not liable to assessment 
under S. 44 as it stood prior to its amend- 
ment in 1958. AIR 1953 SC 455 and (1929) 
14 Tax Cas 407 and AIR 1967 SC 617, 
Disting. (Para 20) 

(F) Income-tax Act (1922), S. 44 A 
disssolved firm is liable to be assessed. 
AIR 1961 SC 609 and AIR 1964 SC 1095, 
Rel. on. (Para 22) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 617 (V 54)=1964-51 
ITR 849, Sait Nagjee Purushottam 
and Co., Calicut v. Commr, of 
Income-tax Madras 19 

(1965) AIR 1965 Ra] 205 (V 52)-1966-62 
ITR 411, Daya Ram v. Addl. Col- 
lector, Jaipur 

(1964) AIR 1964 SC 1095 (V 51)- 
1964-51 ITR 823, Shivaram Poddar 
V. Income Tax Officer Central Cir- 
cle II Calcutta 

(1962) AIR 1962 SC 970 (V 49) =1962-44 
ITR 739, Commr. of Income Tax, 
Madras v. S. V. Angidichettiar 
(1961) AIR 1961 SC 609 (V 48)=1961-41 
ITR 425, C. A. Abraham v. Income- 
tax Officer Kottayam 15, 22 

(1953) AIR 1953 SC 419 (V 40)=1951 
SCA 178, Narhari v. Shankar 
(1953) AIR 1953 SC 455 (V 40)- 
1953-24 ITR 405, Commr. of 
Income Tax, West Bengal v. A. W. 
Figgis and Co. 

(1929) 14 Tax Cas 407, Wilson and 
Barlow v. Chibbett 


13 


22 


16 


14 


17 

18 


B. L. Paid with Dipak Sen, for Appli- 
cant; D. K. Dey with P, Majumdar, for 
Respondent. 

K. L. ROY, J. ; Four persons, namely 
Gostodhan Chatterjee, Krishna Chandra 
Chatterjee, Prithwis Chandra Biswas_ and 
Santosh Kumar Bose, started a business 
in co-partnership in the firm name of 
Popular Transport Seiwice, under a deed 
of partnership dated the 1st July, 1945 
nth equal shares in the firm. Subse- 
uently the aforesaid four partners 
greed to introduce one Dhirendra Nath 
ianerjee as the fifth partner of the firm, 
lie original four partners reduced their 
oint holding in the firm to 29/30th part 
if the business and the new, partner was 
Rotted the remaining l/30th share. The 
iforesaid five partners carried on the 
msiness of the firm till the 21st July, 
.952. On that date a deed, described as 
i deed of transfer, was executed by and 
letween the said Prithwis Chandra Bis- 
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was, Santosh Kumar Bose, Gostodhan 
Chatterjee, Krishna Chandra Chatterjee 
and Dhirendra Nath Banerjee described 
therein as parties of the first, second, 
third, fourth and fifth part respectively 
and Bhagwan Shaw, Lachmi Narayan 
Shaw, Munilal Shaw and Sunitendra 
Mohan Tagore, described therein as par- 
ties of the sixth, seventh, eighth and 
Ninth part respectively. The following 
are some, of the recitals in the aforesaid 
deed: 

Whereas the parties of the First to 
Fourth parts are desirous of transferring 
and assigning their 29/3 0th share or in- 
terest in alTthe assets, goodwill, stock-in- 
trade, stage carriages and structures of 
the tenanted land and premises No. 14 
Ultadange Road free from encumbran- 
ces and liabilities at or for Rs. one lakh 
forty-five thousand. 

And whereas the parties hereto of the 
sixth, seventh, eighth and ninth parts are 
willing to purchase the said imdivided 
29/30th part or share in the business of 
Popular Transport Service its goodwill, 
assets, properties, stage carriages fuUy 
described in the Schedule free from Ra- 
bOities and encumbrances at or for 
Rs. One lakh forty-five thousand provid- 
ed the party hereto of the Fifth part 
consent to such transfer and assignment 
and will agree to admit them as partners 
to the firm and reconstitute the firm ac- 
cordingly and whereas the party hereto 
of the fifth part has agreed to consent to 
the transfer in favour of parties of the 
sixth to ninth parts by the parties here- 
to of the first to fourth parts in the man- 
ner hereinafter appearing upon their 
agreeing to purchase the undivided l/30th 
part or share in the business of Popular 
Transport Service its goodwill, assets, pro- 
perties, four stage carriages free from 
RabRities and encumbrances at or for 
Rs. 5000 which the parties hereto of the 
sixth to ninth parts have agreed. 

2. The operative clause of the deed 
provided that in consideration of the pay- 
ment of the said sum of Rs. 1,45,000 the 
parties of the first to fourth parts grant- 
ed, transferred, conveyed and assigned 
and the party of the fifth part confirm- 
ed unto the parties of the sixth to riinth 
parts of aU that the undivided 29/30th 
part of or share in all that business of 
Popular Transport Service with good- 
wiR, assets, stage carriages, structures on 
rented land, benefits of road permit and 
of the tenancy fuUy described in the 
schedule and all their right, title and in- 
terest therein absolutely and for ever 
free from aU encumbrances. 

3. Subsequently oh the same date, 
namely the 21st July, 1952 another deed 
described as a deed of sale, was executed 
by Dhirendra Nath Banerjee as the vendor 
in favour of the aforesaid Sunitendra 
Mohan Tagore, Lachmi Narayan Shaw, 
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Manilal Shaw and Bhagwan Shaw 
described as the purchasers. In the 
said Deed it was recited as fol- 
lows ; Whereas the parties hereto 
are the partners of the Popular Transport 
seiwice and whereas the vendor has l/30th 
part or share in the said business while the 
Purchasers are holders of the - remaining 
29/30th part of or share in the said busi- 
ness and whereas the vendor has agreed 
to sell and the purchasers have agreed to 
purchase his undivided l/30th part of or 
share in the said partnership business of 
Popular Transport Service its assets, stock- 
in-trade, book-debts, goodwill including 
the Public Stage Carriages, Nos. WBS-729 
WBS-730, WBS-760, and WBS-811 free 

from all liabilities at or for Rs. 5000. The 
deed went on to witness that in consi- 
deration of the payment of Rs. 5000 the 
Vendor granted, transferred conveyed, 
assigned and assured unto the purchasers 
all that his undivided l/30th part or of 
share in the business of Popular Tran- 
sport Service its goodwill, book-debts, 
stock-in-trade, public stage carriages etc. 
and all other assets absolutely and for 
ever free from aR liabilities emd encum- 
brances. 

4. There is no dispute that the firm of 
Popular Transport Service ceased to carry 
on any business on and from the 11th 
November 1953. Long after the firm dis- 
continued its business, the Income-tax Of- 
ficer foimd that the income of the firm 
for the Assessment year 1949-50 had escap- 
ed assessment and as he was pf the opi- 
nion that by the two deeds of transfer ex- 
ecuted on the 21st July, 1952, which form 
a composite part of a single transaction, 
the film consisting of five partners was 
in effect dissolved on that date, he issued 
notices under S. 34 of the Indian Income- 
tax Act, 1922 (hereinafter referred to as the 
Act) to aU the aforesaid five partners 
of the firm as representing firm requir- 
ing them to submit returns of the total 
income of the firm. All the ex partners 
with the exception of S. K. Bose, filed 
returns showing nil income along with 
statements denying their Rability to be 
assessed. S. K. Bose took the plea . that 
he never represented the firm. As the 
returns submitted were on behalf of an 
"Association of Persons” and not on be- 
half of the dissolved fiim, the I. T. O. held 
the returns to be invalid. He served a 
notice on C. D. Chatterjee, one of the ex 
partners, imder. S. 22(4) calling upon him 
to submit the return of the dissolved 
fir m. This notice was not complied with 
and the I. T. O. made an assessment under 
S. 34/23(4) of the Act on M/s. Popular 
Transport Service (dissolved) C/o, Sri 
Gostodhan Chatterjee (Partner) in the 
status of an Unregistered Firm on a total 
income of Rs, 48,000. The I. T. O. also 
served separate notices of demand under 
S. 29 on each of the five ex partners, re- 
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quiring each of them to pay the tax 
demanded on the basis of the assessment 
on the dissolved firm. 

5. Five separate appeals were filed by 
the five ex partners against the order of 
assessment on the dissolved firm before 
the Appellate Assistant Commissioner. 
The Appellate Assistant Commissioner 
did not consolidate the five appeals and 
passed one consolidated order thereon. He 
dealt.first with the appeal by G. D. Chatter- 
jee, rejected all the contentions raised by 
the appellant in that appeal and sustained 
the assessment order. One of the conten- 
tions raised in that appeal was that as 
under S. 44 the liability for the tax as- 
sessed on a dissolved firm was on the 
partners who were partners at the date 
of discontinuance of the business of the 
firm and as in this case the business of 
the firm was discontinued only in Nov- 
ember, 1953 the partners who had retired 
from the firm in 1952 could not be made 
liable for the tax. The Appellate Assis- 
tant Commissioner held that when aU the 
assets of the firm were transferred, it had 
to be concluded that the business of the 
firm was discontinued. Though the four 
purchasers continued the business in the 
name of Popular Transport Service, that 
was a new business. An appeal was 
taken to the Tribxmal against the afore- 
said order of the Appellate Assistant 
Commissioner and the Tribunal in I. T. A. 
No. 7680 of 1960-61 upheld the decision 
of the Appellate Assistant Commissioner. 
The Tribunal was of the opinion that as 
in the two deeds executed on the 21st 
July, • 1952 there was no provision for 
taking over the liabilities, the business 
as a whole was not transferred as a go- 
ing concern. The Tribxmal further held 
that there was no succession as the pur- 
chasers were not responsible for any of 
the debts or liabilities created by the 
firm prior to the date of sale. Accord- 
ingly the Tribxmal held that for all prac- 
tical purposes the firm of the original 
partners was dissolved on sale and hence 
under S. 44 they would be liable for the 
tax on the pre-dissolution profits of the 
firm. This order is dated the 19th Feb- 
ruary, 1962. 

G. The remaining appeals, including 
the appeals preferred by S. K. Bose and 
P. C. Biswas, were taken up by the Ap- 
pellate Assistant Commissioner after the 
decision of the Tribxmal in the aforesaid 
appeal of Gostodhan Chatterjee and by 
four separate orders the Appellate Assis- 
tant Commissioner dismissed the appeals 
following the aforesaid decision of the 
Tribunal. 

7. Both Santosh Kxunar Bose and Pri- 
thwis Chandra Biswas went up on fur- 
ther appeal to the Tribunal against the 
orders of the Appellate Assistant Com- 
missioner dismissing their appeals. The 
Tribxmal heard the appeal preferred by 
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Santosh Kumar Bose and for reasons 
stated in its order allowed the appeaL 
In the . appeal preferred by Prithwis Chan- 
dra Biswas the .Tribunal followed its de- 
cision in the. appeal by Santosh Kumar 
Bose and also allowed that appeal. 

8. Before the Tribunal a preliminary 
objection was raised by the departmental 
Representative as to the maintainabili^ 
of the appeal. It was contended, inter alia 
that (i) as an appeal by the firm Popular 
Transport Service filed by . Gostadhan 
Chatter jee, an ex partner, has ^ready 
been heard and decided by the Tribunal, 
another appeal by another partner on be- 
half of the same firm and for _ the same 
assessment year was not maintainable. 
The latter appeal must be held to be barr- 
ed by the principles of constructive res 
judicata; 

(ii) that as only one appeal on behalf 
of the firm by any of its partners was 
contemplated by S. 30 of the Act, as evi- 
denced by the second proviso thereto, 
there could be only one appeal on behalf 
of the firm by any of its partners. As 
such an appeal has already been heard and 
disposed of, no further appeals were com- 
petent. The preliminary objections were 
disposed of by the Tribunal by a separate 
order described as an "Interlocutory 
Order”. The Tribunal held that in in- 
come-tax proceedings the principle of res 
judicata had an extremely limited appli- 
cation. Whether an assessee had a right 
of appeal or not must be decided on a 
strict interpretation of the provisions of 
the Act and not on any principles of res 
judicata. The Tribunal was further of 
the opinion that as S. 30(1) of the Act 
conferred a right of appeal to "any asses- 
see objecting to the amount of income or 
denying his liability to be assessed” and 
as an ex partner of a dissolved firm on 
whom a notice of demand had been serv- 
ed for recovery of the tax due for a pre- 
dissolution accounting period was an asses- 
see within the definition of S. 2(2) of the 
Act he had a right of appeal under Sec- 
tion 30(1) against such demand. So far as 
the argument based on the second pro- 
viso to S. 30 was concerned the Tribunal 
was of the opinion that the words "any 
such partner” in the aforesaid proviso 
meant any of such partners and not the 
partner who was' the first to appeal on 
behalf of the firm. In any event, the 
Tribunal was of the opinion that the afore- 
said proviso was not applicable to the 
case of a dissolved firm. Accordingly 
the Tribunal dismissed the preliminary 
objections raised on behalf of the Depart- 
ment and proceeded to hear the appeal 
on the merits. 

9.^ The Tribunal’s decision on the 
merits has been printed in the Paper Book 
as its appellate order. On a considera- 
tion of the provisions of S. 44 of the Act, 
as applicable to the. year of assessment 
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imder reference, the Tribunal was of the 
opinion that every person who was a 
partner of the firm at the lime of its dis- 
continuance would be jointly and several- 
ly liable to assessment and for the amount 
of tax payable. The Tribunal, therefore 
mooted two questions to be considered 
and answered, namely: (1) whether the 
business of the firm. M/s. Popular Trans- 
port Service, was discontinued on 21st 
July 1952? (2) was the appellant, as an ex 
partner of the firm liable to assessment 
for the year 1949-50 and for the amount 
of tax? 

10. After considering the terms of the 
two aforesaid deeds executed on 21st 
July, 1952 the Tribunal held that there 
was no discontinuance in the business of 
the firm on the 21st July, 1952 and what 
happened on that date was a mere change 
in the constitution of the firm. The Tri- 
bunal was unable to accept the conten- 
tion of the Department that on that date 
the five original partners transferred 
only the assets of the business to the four 
new incoming partners. Such a conten- 
tion was, in the opinion of the Tribunal, 
clearly ruled out by the express provisions 
of the said two deeds. The Tribunal held 
that under the first of the said two deeds 
four of the partners of the firm retired 
and the firm was reconstituted with Dhir- 
endra Nath Banerjee and the four pur- 
chasers as the Partners. Later, in the 
course of the same day, Dhirendra Nath 
Banerjee sold away rmdivided l/30th 
share in the business to the four new part- 
ners and thereafter there was again a re- 
constitution of the firm, which was there- 
after constituted of four partners, namely 
the purchasers. As there was no discon- 
tinuance or cesser of the business of the 
firm, it must follow that the firm con- 
tinued to do its business till the 11th 
November, 1953, when the business of the 
firm was discontinued. Accordingly, the 
Tribimal answered the two questions 
mooted by itself in the following manner 
viz., (i) that there was no discontinuance of 
the business on the 21st July, 1952; and 
(ii) that the business was effectively dis- 
continued on the 11th November 1953 
when neither the appellant nor any of the 
other original partners were partners of 
the firm and as such the appellant could 
not be made liable for the amount of tax 
of the firm for the assessment year 1949- 
50. The Tribunal accordingly allowed the 
appeal. Following its own decision in this 
appeal, the Tribunal also allowed the ap- 
peal of another ex partner Prithwis Chan- 
dra Biswas. 

11. The Commissioner of Income-tax 
applied under S. 66(1) of the Act for re- 
ference of certain questions of law arising 
out of the aforesaid order of the Tribu- 
nal. . At the hearing of the application 
the respondent suggested that certain ad- 
ditional-questions should also be referred 
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and the Tribunal accepted that sugges-^ 
tion and referred to this Court the fol- 
lowing questions of law: 

iQUESTIOKS SUGGESTED BY THE AP- 
PLICANT COaiMISSIONEE OF INCOME 
TAX 

(1) Whether on the facts and in the 
circumstances of the case, the appeal fil- 
ed by the respondent lies under the second 
proviso to S. 30 of the Indian Income-tax 
Act, 1922? 

(2) IVhether in the facts and drcum- 
st^ces of the case, the said appeal is 
barred by the principles of res judicata 
and estoppel? 

(3) "ilTiether in the facts and circum- 
stiices of the case and on a consideration 
of the relevant deeds, the Tribunal was 
justified in law in holding that there was 
no discontinuance or cesser of the busi- 
ness of the firm on 21st July, 1952? 

(4) If the answer to question No. 3 is in 
the negative, was the respondent, Sri San- 
tosh Kumar Bose, liable for the amount 
of tax assessed on the firm for the year 
1949-50? 

QUESTIONS SUGGESTED BY THE 
RESPONDENT; 

(5) Whether the assessment on the finn 
after its dissolution was in accordance 
witti law? 

It would be convenient to deal with and 
dispose of questions Nos. 1 and 2 before 
de aling with the main question which is 
question No. 3 in this reference. 

12. Mr. B. L, Pah the learned coun- 
sel for the Commissioner, submitted that 
under S. 44 of the Act, as it stood on the 
relevant date, the assessment of the in- 
come of a firm, which has since been dis- 
solved, must be made on the firm as if 
no such dissolution has taken place. As 
the assessment was on the firm, the firm 
was the assessee, though imder the provi- 
sions of the aforesaid section the tax 
might be realised from any of the ex part- 
ners. As such an appeal against the as- 
sessment could only be filed by the firm 
and once such an appeal has been filed 
on behalf of the firm by one of the part- 
ners, there was no scope for the filing of 
further appeals by the other partners 
also on behalf of file firm. There coxild 
not be several appeals in respect of the 
same assessment. Because the Act al- 
low’ed any of the partners to file the ap- 
peal on behalf of the firm, it did not make 
file partners the assessees. Mr. Pal re- 
ferred to the provisions of S. 2(2), S. 30(1) 
and the 2nd proidso thereto, and S. 44 of 
the Act as applicable to the year of as- 
sessment concerned in this reference and 
which are as follows; 

Section 2(2) — Assessee means a person 
by whom income-tax is payable 

Section 30(1) — ^Any assessee objecting to 
the amount of income assessed xmder S. 23 
or S. 27, or the amount of loss computed 
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under S. 24 or the amount of tax deter- 
mined xmder S. 23 or S. 27 or cienying his 

liability to be assessed xmder this Act 

may appeal to the Appellate Asastant 
Commissioner against the assessment or 
against such refusal or order. 

Provided further that where the part- 
ners of the firm are indiviciuallv assess- 
able on their shares in total income of 
the firm, any such partner may appeal 
to the Appellate Assistant Commissioner 
against any order of the Income-tax Offi- 
cer determining the amoxmt of the total 
income or the loss of the firm or the ap- 
portionment thereof between the several 
partners, but in respect of matters whicJi 
are determined by such order may not 
appeal against the assessment of his own 
total income. 

Section 44 — Where any b usin ess, profes- 
sion or -vocation carried on by a firm or 
association of persons has been discon- 
tinued or where an association of persons 
is dissolved, every person who w^as at 
the time of such discontinuance or dissol- 
ution a partner of such firm or a mem- 
ber of such association shall, in respect 
of the income, profits and gains of the 
firm or association be jointly and several- 
ly liable to assessment xmder Chapter .VI 
and for the amoxmt of tax paj'able and 
all the provisions of Chapter IV shall so 
far as may be, apply to any such assess- 
ment. 

13. Mr, Pal also referred us to Form 
B in Rule 21 of the Income-tax Rtdes, 
1922, which is the form prescribed for 
an appeal against an order of assessment. 
In the foot-note to the said form it is pro- 
vided that the appeal and the verification 
shall be signed, in the case of a firm, by 
a partner. Mr. Pal, therefore, argued that 
both xmder the aforesaid proviso to S. 30 
and xmder the prescribed form for fiHTip 
an appeal the appellant is the firm, 
though the form of the appeal and veri- 
fication is to be signed by a partner. 
There coxxld, therefore, be ordy one appeal 
and once such an appeal has been filed 
there was no scope for the fib'rig of any 
fxirther appeals. We are xmable to accept 
the above submission of Mr. Pal The 
second proviso to Section 30 has no ap- 
plication to the facts of this case as the 
assessment in this case has been made on 
the firm as an Unregistered Finn. The 
aforesaid pro\dso applies to a case where 
the partners of a firm are independently 
asse^able on their own shares in the to- 
tal income of the firm under the provi- 
rion of S, 23(5) of the Act. It is only in 
the case of an assessment of a registered 
firm that the sum payable by the firm 
itself is not determined, but the total in- 
come of each partner, including therein 
his share income from the firm is assess- 
ed and the sxun payable by him on the 
basis of such assessment is determined. 
The aforesaid proviso could, tterefore, 
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apply only in the case of the assessment 
of a registered firm or of a firm treated 
as such and not to the assessment of an 
unregistered firm. Further, imder the 
provisions of S. 44, even if the firm is 
to be assessed after its dissolution, the 
liability to pay the tax is on the partners 
who were partners at the time of the 
iscontinuance of the business of the 
firm. In this case the I. T. Officer has 
served notices of demand for the entire 
amoimt of tax on each of the partners 
of the dissolved firm. If the assessment 
has been properly made under S. 44, then 
these partners are jointly and severally 
liable to pay the tax and accordingly, 
each of them must be held to be an asses- 
ses within the meaning of S. 2(2) of the 
Act. This view is supported by the deci- 
sion of the Rajasthan High Court in Daya- 
ram v. Additional Collector, Jaipur, 
(1966) 62 ITR 411= (AIR 1965 Raj 205) 
which was brought to our notice by Mr. 
D. K. Dey, the learned counsel for the 
assessee. In that case the Rajasthan High 
Court held that since S. 44 enacted a fic- 
tion by which a dissolved firm was to be 
taken to be a firm in existence for the 
purposes of assessment of tax and the 
term 'assessment’ included . even proces- 
ses for recovery of the tax, a partner of 
a dissolved firm would have to be regard- 
ed as an assessee within the meaning of 
S. 2(2) and would be a person by whom 
the tax is payable under the Act. Section 
30(1) entitles any assessee, either object- 
ing to the amount of income assessed or 
denying his liability to be assessed under 
the Act, to appeal to the Appellate Assis- 
tant Commissioner against the assessment. 
As in this case the ex partners were deny- 
ing their liability either to be assessed 
or to pay the tax demanded, each of them 
must be held to be entitled to appeal 
against the assessment and the demand. 
In the prescribed form of appeal against 
an assessment, already referred to, the m- 
tending appeUant has to annex the notice 
of demand with the memorandum of ap- 
peal. It would thus appear that a right 
of appeal arises only on the service of 
the notice of demand. Section 30(2) pro- 
vides for a period of limitation for filing 
such appeals viz. a period of thirty days 
from the date of recdpt of the notice of 
demand. As in these cases, the notices 
of demand had been served for the full 
amount of the tax on each of the ex part- 
ners, it must be held that each of them 
had a right of appeal against such de- 
mand. 

r4. If each of the ex partners had a 
separate right of appeal against the order 
of assessment and the demand made there- 
on, there is no question of any principle 
of res judicata and estoppel, constructive 
or otherwise, barring the subsequent ap- 
peals filed by the other partners. In 
Narhari v. Shankar, 1951 SCA 178= (AIR 


1953 SC 419) it was held that where two 
separate appeals are filed by two sets of 
defendants from one and the same decree 
and the Appellate Court hears and allows 
both the appeals and two decrees are 
drawn up in accordance with the judg- 
ment of the Appellate Court, the question 
of res judicata does not arise at alL It is 
to be noticed in this case that, though five 
appeals were filed before the Appellate 
Assistant Commissioner against the order 
of assessment, the Appellate Assistant 
Commissioner did not consolidate the ap- 
peals, but passed five separate orders 
dismissing the said appeals. In the cir- 
cumstances, we are of the opinion that 
the Tribunal was right in holding that 
separate appeals filed by the ex partners 
were maintainable and that such appeals 
were not barred by the principles of res 
Sudicata and estoppel. Accordingly ques- 
tion No. 2 must be answered in the nega- 
tive and against the Department. 

f 

15. We now come to the main conten- 
tion in this reference. Section 44; as if 
stood before its amendment in 1958, has 
been considered by the Supreme Court on 
several occasions. In C. A. Abraham v. 
Income-tax Officer, Kottayam, (1961) 41 
ITR 425= (AIR 1961 SC 609) the Supreme 
Court observed as follows: 

"Section 44 sets up machinery for as- 
sessing the tax liability of finns which 
have discontinued their business and pro- 
vides for three consequences: (1) that on 
the discontinuance of the business of a 
firm, every person who was at the time 
of its discontinuance a partner is liable 
in respect of the income, profits and 
gains of the firm, to be assessed jointly 
and severally, (2) each partner is liable 
to pay the amount of tax payable by the 
firm, and (3) that the provisions of Chap- 
ter IV, so far as may be, apply to such 
assessment In effect, the legis- 

lature has enacted by S. 44 that the as- 
sessment proceedings may be commenced 
and continued against a firm of which 
business is discontinued as if discontinu- 
ance_ has not_ taken place. It is enacted 
manifestly with a view to ensure con- 
tinuity in the application of the machi- 
nery provided for assessment and im- 
position of tax liability notwithstanding 
discontinuance of the business of firms. 
By a fiction, the firm is deemed to con- 
tinue after discontinuance for the pur- 
pose of assessment under Chapter IV”. 

16. The aforesaid observations of the 
Supreme Court were approved of and ap- 
plied in a later case reported 
in Commissioner of Income-tax, 
Madras v. S. V. Angidi Chettiar, 
(1962) 44 ITR 739= (AIR 1962 SC 970). 
The section again came to be considered 
by the Supreme Court in Shivaram Pod- 
dar v. Income-tax Officer Central Circle 
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II, Calcutta, (1964) ,51 ITR 823= (AIR 
1964 SC 1095). In that case the following 
observation was made: 

"Section 44 operates in two classes of 
cases: where there is discontinuance of 
business, profession or vocation ' carried 
on by a firm or association, and where 
there is dissolution of an association. It 
follows that mere dissolution of a firm 
without discontinuance of the business 
will not attract the application of S. 44 
of the Act. It is only where there is dis- 
continuance of business, whether as a re- 
sult of dissolution or other cause, that 
the liability to assessment in respect of 
the income of the firm under S. 44 ari- 
ses 

"Discontinuance of business has the 
same connotation in S. 44 as it has in 
S, 25 of the Act; it does not cover mere 
change in ownership or in the constitu- 
tion of the unit of assessment. Section 44 
is, therefore, attracted only when the 
business of a firm is discontinued, that 
is. when there is complete cessation of 
the business and not when there is a 
change in the ownership of the firm,_ or 
in its constitution, because by reconstitu- 
tion of the firm, no change is brought in 
the personality of the firm, and succes- 
sion to the business and not discontinu- 
ance of the business results”. 

17. In view of the aforesaid observa- 
tions of the Supreme Court Mr. Pal tried 
to convince us that on the 21st July, 1952 
the business of the firm as then constitut- 
ed was discontinued and a fresh business 
was started by the reconstituted firm. 
Mr. Pal referred to both the recitals and 
the operative part of the two deeds and 
submitted that imder the deeds what were 
transferred were the vendor’s undivided 
shares in the assets, goodwill, etc. of the 
firm and as expressly the liabilities were 
not transferred, there was no transfer of 
the business as a whole. Mr. Pal is imdou- 
btedly right when he contends that the 
vendors, under both the aforesaid deeds, 
purported to transfer the assets of the 
business free froiri encumbrances and lia- 
bilities. Mr. Pal submitted that where 
only assets are transferred and not the 
liabilities, there could not be a transfer 
of the business as a going concern. Mr. 
Pal wanted to support his contention by 
reference to an observation of the 
Supreme Court in the case of Commis- 
sioner of Income-tax, West Bengal v. 
A. W. Figgis and Co., (1953) 24 ITR 405— 
(AIR 1953 SC 455). In that case the 
question was, whether, when some of the 
partners of a firm retired and new part- 
ners were taken in there was a mere 
change in the constitution of the firm or 
a dissolution of the firm. . In this con- 
nection a reference was made to the part- 
nership deed in that case and the Supreme 
Court observed as follows: 


"This , document is silent on the ques- 
tion, as to what happened to the assets 
and liabilities of the firm that was con- 
stituted under the Deed of 1939.” 

18, We cannot see what assistance Mr, 
Pal, can derive from the aforesaid obser- 
vation. The Supreme Court said that 
there was nothing in the Deed to show 
what happened to either the assets. or lia- 
bilities of the firm. The Supreme , Court 
did not say that if the document only 
dealt with the assets and not with the 
liabilities then there would be no transfer 
of the business. The Supreme Court had 
no occasion to consider the contentions 
raised by Mr. Pal before us. Mr. Pal 
also referred us to a decision of the King’s 
Bench Division in Wilson and Barlow v. 
Chibbett, (1929) 14 Tax Cas 407 where 
Rowlatt J. ' had to consider whether the 
assessee had succeeded to a business pre- 
viously carried on by a company. The 
Commissioners held that the assessee had 
not so succeeded. Rowlatt J. thought that 
he could not possibly interfere with the 
decision of the Commissioners. In that 
case a firm purchased the stock-in-trade 
and the business premises of a company 
and continued the work which was going 
on with the employees of the old company. 
Nothing was said in the deed of transfer, 
about book-debts or liability to the credi- 
tors or anything of that kind and the as- 
sessee never made any attempt to pro- 
duce any material before the Commis- 
sioners to say that the business as a going 
concern has been transferred. It was In 
this connection that the Learned Judgq 
observed that he could not possibly inter- 
fere with the decision of the Commis- 
sioners. We do not think that this deci- 
sion can be of any assistance to Mr. Pal 
in his contention. 

19. ' Mr. Pal next cited the case of Salt 
Nagjee Purshottam & Co. v. Commissioner, 
of Income-tax, Madras, (1964) 51 ITR 
849 = (AIR 1967 SC 617). In that case a 
firm consisting of six partners carried on 
business in banking, piece-goods, yarn and 
later on started the manufacture and sale 
of soap . Three of the partners died and 
subsequently in 1939 two fresh agree- 
ments of partnership were executed, thq 
first of which recited that the manufac- 
ture and sale of soaps was being carried 
on by the three partners along with a 
fourth partner and the second deed re-, 
cited that the three partners continued to; 
carry on the business in b ank in g , piece- 
goods and yarn. Later by an instrument 
executed in 1943, after the retirement of 
certain partners, new partners were introi 
duced and the parties agree to carry on 
as one single partnership the business 
carried on by the two partnership firms 
constituted under the Deeds of 1939. By 
a subsequent agreement made in 1948 the 
business was taken over by a company. 
The firm claimed, relief under Sec,. 23(4)' 
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on the basis of succession. It was in this 
connection that the Supreme Court 
observed that the two instruments execut- 
ed in 1939 clearly showed that the big- 
ness that was carried on by the firm 
originally till that date was discontinued 
and its business was split up into two and 
carried on by two independent finns then 
brought into existence. When this hap- 
pens it is impossible to say that the pr^ 
existing business was continued. We fail 
to see what relevance this case has with 
the facts of the case or the arguments ad- 
vanced before us. 

20. We are of the opinion that there 
is no authority for .the broad proposition 
propounded by Mr. Pal that where only 
the assets of the business are transferred 
and not the liabilifies there is no trans- 
fer of the business as a whole. Whether 
there has been a discontinuance of the 
business or whether the business as a 
whole has been transferred . must be 
gathered from the two deeds of transfer 
both executed on the 25th July, 1952, the 
recitals and the operative portions where- 
of have been quoted above. We agree 
with the Tribunal that the recitals in the 
first of the aforesaid deeds envisage 
transfer of the interest of four of the five 
original partners in the firm to the four 
purchasers on condition that the purcha- 
sers are taken in as partners in place of 
the four vendor partners. The rem^- 
ing partner Dhirendra Nath Baneriee, 
agreed to the aforesaid agreement and was 
in fact a confirming party to the deed. 
The second deed recites that the parties 
thereto, namely, the four purchasers and 
Dhirendra Nath Baner.iee are the partners 
of Popular Transport Service and that the 
fifth partner Dhirendra Nath Banerjee has 
agreed to sell his share in the firm to the 
four remaining partners. The Tribunal was 
therefore right in holding that under the 
first deed there was only a reconstitution 
of the firm by the retirement of four 
partners and the introduction of fom new 
partners in their place and by the second 
deed there was a further reconstruction 
by the fifth partner retiring from the 
firm and the remaining partners conti- 
nuing the business of the firm. In con- 
formity with the principles laid down in 
the case of Shivaram Poddar, 1964-51 ITR 
823 — (AIR 1964 SC 1095) (supra) it must 
be held that by the two aforesaid deeds 
the firm. Popular Transport Service, was 
merely reconstituted, there being mere 
changes in the ownership of or in the con- 
stitution of the firm. The Tribimal was 
therefore correct in holding that there was 
no discontinuance of the business of the 
firm on the 25th July, 1952. As there is 
no dispute that the business of the firm 
waS ultimately discontinued oh’ the 11th 
November,’ 1953, it must be held that 
^ 44 of the Act was not attracted and 
the partners of the firm as on the 21st 


July, 1952 were neither liable to be as- 
sessed, nor liabhe for the tax of the firm 
ather jointly or severally. 

21. In the above view Q; No. 3, re- 
ferred to this Court must be answered in 
the affirmative and in favour of the asses- 
see. In view of our answer to Q. No. 3, 
Q. No. 4 does not arise for our considera- 
tion. 

22. In view of the pronouncement of 
the Supreme Court in the cases of (1961) 
41 ITR 425= (AIR 1961 SC 609) and Siva- 
ram Poddar’s case, 1964-51 ITR 523= 
(AIR 1964 SC 1095) (supra) it must be 
held that an assessment on the firm after 
its dissolution was perfectly valid imder 
S. 44 of the Act -and Q. No. 5 must ac- 
cordingly be answered in the affirmative 
and against the assessee. 

23. Our answers to the questions re- 
ferred, therefore, are as follows: 

Q. No. 1 — ^The second proviso to S. 30 
of the Indian Income-tax Act, 1922 has no 
application to the appeal filed by the res- 
pondent and as such the appeal filed by 
the respondent was maintainable. 

Q. No. 2 — The Respondent’s appeal is 
not barred either by the principles of res 
judicata or estoppeL 

Q. No. 3 is answered in the affir- 
mative that is to say that there was no 
discontinuance or cesser of the business 
of the firm on July 21, 1952. 

Q, No. 4 — In view of our answer 
to Q. No. 3, Q. No. 4 does not arise for 
consideration. 

Q. No. 5 must be answered in the affir- 
mative and against the assessee. 

In the circumstances of this case we 
make no order for costs of this reference. 

24. B, N. BANERJEE^ J.; I agree. 

BDB/D.V.C. References answered. 
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P. CHATTERJEE, J. 

State of Jammu and Kashmir, Petiti- 
oner V. M/s. Lucky Glass 'Works (Plain- 
tiff) and another. Opposite Party. 

Civil Revn. No. 2867 of 1961 D/- 21-4- 
1966. 

CivU P. C. (1908), Ss. 80(c) and 2(7B) 
— Applicability of the Section — Jammu 
and Kashmir is now a State — Notice 
under S. 80 is necessary before a suit can 
be maintained against it at a place where 
the Code applies. 

The territory of Jammu and Kashmir 
was formerly in Part B but by the 7th 
Amendment of the Constitution, the ter- 
ritory has become a State within Part A 
Therefore, the State of Jammu and Kash- 
mir and the Government of that State is 
a State Government, and it is a State 
within the meaning of the C onstitution. 
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1969 N. T. Works v. Amala Bala 

dants had defaulted in payment of rents 
since July, 1956. The defendant denies it 
The basic facts about the_ payment of 
rent are more or less admitted by, both 
sides, and, understand the respective 
contentions of the parties to the suit it is 
necessary to recapitulate those facts. The 
defendant paid its rents and taxes by 
cheques to the plaintiff for the months of 
July, August and September, 1956. .These 
cheques were - not, however, encashed by 
the plaintiff. By a letter dated 14th 
September, 1956 the defendant told the 
plaintiff that the defendant had already 
sent a cheque for Rs, 126/12/- towards 
the rent of the godown for the month of 
July, 1956. The defendant also enclosed 
in that letter a cheque dated 13th Septem- 
ber, 1956 for Rs. 126-12-0 as rent for the 
month of August. 1956. The defendant 
asked for acknowledgment of the cheques. 
Thereafter by another letter dated 15th 
November, 1956 the defendant again re- 
minded the plaintiff that cheques for 
rents for premises No. 43-D, Nimtala 
Ghat Street, Calcutta, for the months of 
July, August and September. 1956 had 
been already sent to the plaintiff. As 
for October, 1956 the rent had been sent 
by money order on 9th November, 1956, 
The defendant states in this letter that 
the defendant had foimd out from its ac- 
counts that the plaintiff had not cashed 
the aforementioned cheques and that the 
plaintiff had not also communicated to 
the defendant any reason for not encash- 
ing the cheques. The plaintiff, it ap- 
pears, did not send the defendant any re- 
ply to this letter. The rent for October, 
1956 which was sent by money order was 
not accepted by the plaintiff and the de- 
fendant deposited it with the Rent Con- 
troller on December 1, 1956. It is no- 
body’s case that the plaintiff deposited 
any rent for the months of July, August 
or September, 1956 with the Rent Con- 
troller. In respect of these months the 
defendant remained satisfied with the 
fact that it had already paid cheques to 
the plaintiff though the plaintiff had not 
cashed those cheques. Thereafter from 
November, 1956 to April, 1957 the defen- 
dant deposited rents wdth the Rent Con- 
troller and from May, 1957 onwards the 
defendant deposited rents with the trial 
Court after it had received summons oJ 
the suit. On these facts the question 
arises whether the delivery of the cheques 
by the plaintiff to the defendant could 
be regarded as payments of rent for the 
V months of July, August and September 
1956. The learned trial Judge held that 
there was no valid payment of rent for 
the month of October, 1956 as the de- 
fendant’s deposit of rent for that month 
with the Rent Controller was out of time. 
The learned trial Judge, however held in 
favour of the defendant that since the 
plaintiff had accepted the cheques for the 
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months of July to September, 1956 she 
could not be heard to complain that rents 
had not been tendered to her in cash. 
According to the learned trial Judge the 
fact that the plaintiff did not send any 
reply to the defendant’s letter of 15tb 
November, 1956 shows conclusively that 
the defendant’s story made out in that 
letter that the plaintiff had accepted the 
cheques must be taken as correct and, 
that since the plaintiff did not give any 
notice to the defendant intimating to the 
defendant the fact of her intention of not- 
accepting the cheques, the defendant can- 
not be said to be defaulter within the 
meaning of the Act of 1956 for these 
three months. • We do not think that the 
learned trial Judge was correct in dispos- 
ing of the issue of default on this ground. 
It is well kno^vn that a cheque is never a 
VEilid tender unless it is accepted by the 
payee as a valid tender of payment. The 
plaintiff in this case denies that she ever 
accepted’ the cheques. The defendant on 
the other hand, insists that she did. For- 
timately, it is not necessary for us to de- 
cide in the state of this conflicting evi- 
dence as to what actuaUy did happen in 
this matter. Even assuming that the 
plaintiff had accepted the defendant’s 
cheques without demur the defendant can- 
not avoid the charge of default for 
grounds which are quite different and 
are at the same time incontrovertible. 
The defendant’s own story is that after 
the rent for October, 1956 had been de- 
posited with the Rent Controller on 1st 
December, 1956 the defendant deposited 
rents from November, 1956 to April, 1957 
with the Rent Controller. There is no 
evidence anywhere to show that there 
was any previous tender before &e 
rents for November, 1956 and January to 
April, 1957 were made before the Rent 
Controller. In a recent judgment given 
by this Bench we have decided that vmder 
the provisions of Section 21 of the Act 
of 1956 it is necessary to make a tender 
of rent on each occasion before a valid 
deposit with the Rent Controller can be 
made. The defendant's counsel wanted to 
reargue the matter before us. We were 
of course, prepared to listen to him and, 
if necessary, to re-consider our finding. 
But the learned counsel appearing for the 
plaintiff-respondent told us that he would 
not rely on this point at all. He contend- 
ed that even after abandoning the point 
about requirement of a tender on each 
occasion, he was in a position to establish 
that the deposits of rent before the Rent 
Controller were aU invalid. He argued 
that unquestionably there must be at 
least one valid deposit of rent before the 
Rent Controller, before a tenant could 
claim that once having made a deposit be- 
fore the Rent Controller after a prioi; 
tender to the landlord, it was no longer 
necessary for him to tender the rent op 
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S Dossible to argue, that non-acceptance, 
SfcEies by the .plaintiff can absolve 
the defendant from further performance 
of his obligations under the contract of 
tenancy Obviously, so far as the defen- 
SS is concerned, he had promised actual 
Syment. Had the plaintiff refused to 
?St actual cash payment there might 

have been some justification for 
- y Qft -Nrohodv can say that 
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ed counsel appearmg on behalf ^ tne ^ 

SSScfS? fo t5i -nllcSl£ The 
terms of S. 38 which are relevant for our 
purpose are as follows: ^ 

"Section 38. Where a promsor has 
made an offer of performance to Ibe pro- 
Sisee and the offer has not been acceg- 
S the promisor is not responsible for 
non-performance, nor does he thereby 
lose his rights under the contract 

Every such offer must fulfil the foUow- 
ing conditions; 

(1) it must be unconditional: 
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contract. But the right to resist eviction 
in certain circumstances given hy xna 
West Bengal Premises Tenancy Act is not 
a right under the contract at all. It is 
a special right given by West Bengal 
premises Tenancy Act and to be entitled 
to that right it is not enough for the ten- 
ant to invoke S. 38 of the Contra^ 
the tenant has also to show that he has 
performed his obligations laid doira m 
the West Bengal Prenuses Tenancy Act 
before he can claim to be entitled to pro- 
tection from, eviction under the Act 01 

1956. 

9 There are further infirmities m the 
defendant’s case. Under Se^ion 17(1) of 
the Act a tenant could get the benefit of 
protection agamst eviction if wt^ one 
month after the service ot the, wnt of 
summons on him he deposited m Court 
o^^d to the landlord the amounts for 
which there have been default. So far 
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The right to import any goods is an in- 
cident of the fundamental nght to 
on business which belongs to ^''^ry ah- 
under Art. 19(l)(e)^of the Con^u- 
tion. This right was subjected to restoc- 
tions in the public mterest by Orde. 
issued In exercise of Po^^rs ronfe^^ by 
the Essential Commodities Act. But for 
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the Imports (Control) Order If 
see would have a right, tVip vio- 

trictions. to import steel 
lation of the terms of the hcence 
created a statutory offence by the Con- 
trol Order and therefore the 
such offences, namely, the 
the licence, must be held to be the 
«nve remedy for the offence and toe pro 
?^dure^Si down in the Control Order 
Sder CIS. 8 and 10 must also be com- 
plied with in order to impose snch^penal ^ 

^Any action that may be taken by toe 
Controller to deny the tie^ee any nghto 
or privileges with respect to toe ^ 
SteS business. "wMch he was car^g ^ 
floart from import business and wmcii 
was. at the material time. 
and Steel Control Order. 1956. must ac 
cordingly be held to-be ultra 3^^ 

The licensee is, accordingly, entitled to 
have a declaration that the decision of 
Se Government to suspend non-stato_ 
tory business dealings with toe hcensee 
Mimot be appUed to toe acquiation sup 
ply or distribution of any 
subject to statutory control for the time 
b^g because if the Government ^cl^^es 
toe Hcensee from such business it would 
amount to an absolute 

fundamental right to carry o’^.J'^smess 
in such goods as weU as fTf®' 

dom of movement of such goo^ guaran- 
teed by Art 301, which can be miposed 
only by law and not by admii^rat^e 
action. (Para J 

Further, toe exemption of iron and 
steel from the operation of the Iron & 
Steel Control Order. 1956. does not put 
an end to the Imports (Control) Order 
which prescribes statutory remedies for 
the violation of toe terms of toe licences 
granted thereunder. Hence, the hcensee 
is also entitled to a declaration that toe 
impugned decision referred to above can- 
not be appHed to exclude toe hce^ee 
from toe business of import of iron & ^e^ 
goods, the import of which ^bject to 
the Imports (Control) Order, 19o5. Tlie 
granting of Ucences and toe remedies for 
violation of toe terms of ^to hcences 
are governed by the provisions of tr^t 
Order and they cannot be substituted by 
any non-statutory action by toe Govern- 
ment Case Law Ref. (Para 46) 

(D) Constitution of India, Art 226 

In order to maintain application Pnocr 
Article, petitioner need not show that he 
has already suffered actual injury Ap- 
prehension of injury or threat of “3“?^ 
\s enough. AIR 1955 SC 661 and A^ 
1959 SC 725, Rel. on. (Para 42) 

(E) Constitution of India, Art. 226 — 
Petitioner acting as handling agents to 
Government under contract not gowra- 
ed by any statutory provision — Goi^ 
ernment can engage any person as its 
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in Court for the months of May to Nov- 
ember, 1956. The defendant’s counsd 
argued that the word "default” connotes 
a blameworthy conduct on the part of 
the defendant But since the defendant 
had paid the cheques and it was the 
plaintiff who had refused to accept, them 
one cannot say that the defendant had 
committed default We are not inclined 
to accept this plea. This period of non- 
pavinent of rent had started in May, 1956 
when the defendant’s cheque had been 
dishonoured. Therefore, so far -as the 
month of May, 1956 is concerned, there is 
no question that the defendant was _ at 
fault. After starting with a month like 
this the defendant should have taken 
pains to see that his cheques were en- 
cashad. He should, not have assumed 
that the mere handing over of the cheque 
would have saved him froni further lia- 
bility to pay. Therefore, it is difficult to 
argue that his conduct was not blame- 
worthy In any case, we do not consider 
that the word "default” has been used in 
Section 17 in the sense suggested by tl^ 
defendant. From the scheme of the Act 
it is quite clear tiiat by the word * 
fault” the framers of the Act merely 
wanted to refer to the fact of non-pay- 
ment of rent for any particular period. Ita 
any case, there was nothing to prevent the 
defendant from having asked for ^ a<^ 
indication imder Section 17 (2) of the Act 
about the amoimt of rent that was due 
from him to the landlord and that had 
to be deposited in accordance with me 
provisions of sub-section (1) of Section 

17. For all these reasons we agree with 
the learned trial Judge that the defen- 
dant had committed default in respect of 
four months prior to the filing of the 
suit and was not, .therefore, entitied^ to 
protection from eviction under the Act 
of 1956. 

(In paragraphs 10 to 12 the judg- 
ment agrees with the trial Comt s find- 
ing about the reasonable and bona fide 
requirement of the suit prermses by the 
plaintiff for her own use and occupation. 

Tn paras 13 to 15 the Court rejects ^ 
application for adducing additional evi- 
dence about some additional accommoda- 
tion having already been available to me 
pl aintiff on grounds that the default h^ 
been proved and further that such addi- 
tional accommodation was also not_ suf- 
ficient for expansion of the business. 
The judgment then proceeds;) 

16. It was faintly argued on behalf 
of the appellant in Appeal No. 251 of 
1961 that the lease was for manufactur- 
ing purpose. This obviously was done to 
support the contention that the defendant 
Was entitled to a longer notice. There is 
however, no evidence that the tenancy 
was for a manufacturing purpose. As is 
well Imown, it is not enough to prove that 


the tenant manufactures certain commo- 
dities or that the tenant uses the premises 
for such manufacture. The intention of 
the tenant or even the actual user of the 
tenant after the taking out of the tenancy 
are immaterial. What must be pleaded 
mid proved is that the tenancy argeement 
itself was for manufacturing purpose. 
There is no evidence on record on this 
point and we have no hesitation in reject* 
ing this contention of the appellant. 

17. In this view of the matter both 
the appeals fail and we order as follows: 
Both the appeals are dismissed with 
costs. Save as to the question of default 
in appeal No. 250 the judgment dated 
17th December, 1959 and the decree pass- 
ed by the learned trial Judge are up-, 
held. 

18. In view of our finding in the ap- 
peals the cross-objections in Appeal No. 
250 are not pressed and we pass no ordei; 
in regard to the same. 

19. SINHA, C. J.: I agree. 

TVN/D.V.C. Appeals dismissed. 


AIR 1969 CALCUTTA 18 (V 56 C 5) 
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Ram Krishna Kulwant Rai and others. 
Petitioners v. Union of India and others. 
Respondents. 

Qvil Revn. Nos. 710(W). 718(W), 757-58 
fW). 810(W) of 1966, D/- 2-4-1968. 

(A) Constitution of India, Articles 14, 
301, 226 — Petitioner failing to carry out 
his obligation under licence issued under 
Imports (Control) Order (1955) — Govem,i 
ment suspending only non-statutory busi- 
ness dealings with petitioner — Held, 
Art. 301 was not applicable nor Art. 14 
infringed — Held further that Govern- 
ment had no right to induce another legal 
person not to enter into contractual rela' 
tions with petitioner. 

In pursuance of the provisions of the 
Imports (Control) Order, 1955 Imporfi 
Licences were granted to the petitioner 
under certain conditions. On failure of 
the petitioner to' fulfil one of the condi- 
tions the Government issued the banning 
order according to which only non-sta- 
tutory 'business dealing’ between the 
petitioner and the Government was to be 
suspended for three years from the date 
of the order. The order was circulated 
not only to the other Ministries of the 
Government but also to the statutory 
corporations with the intention that &ey 
also should boycott the petitioner in their 
dealings: 

Held there was no question of applica- 
tion of Article 301 nor there was any in- 
fringement of Article 14. The Govem- 
ment, however, had' no right to induce 

EL/GL/C415/68 ' 
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agent for such business — Action of Gov- 
ernment infringing rights of petitioner 
under contract — ‘ Remedy is imder law 
of contract and not under Art. 226. 

(Para 48) 

Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 81 (V 53)= (1965) 

3 SCR 536, Dwarkanath v. I.-T. 
Officer 49 

(1966) AIR 1966 SC 1686 (V 53)= (1966) 

1 SCR 865, Kalyani Stores v. State 
of Orissa 49 

(1964) AIR 1964 SC 1006 (V 51)= (1964) 

6 SCR 261, State of Madh Pra v. 
Bhailil Bhai 49 

(1964) AIR 1964 SC 1680 (V 51)= 

(1964) 3 SCR 55, Tewari v. District 
Board 49 

(1964) AIR 1964 SC 1823 (V 51)= 

(1964) 6 SCR 368, Chitralekha v. 

State of Mysore 28 

(1962) AIR 1962 SC 486 (V 49)= 

1962 Supp (1) SCR 381, B. B, L. & T. 
Merchants’ Association v. State of 
Bombay 49 

(1962) AIR 1962 SC 745 (V 49)= 

1962 Supp (1) SCR 913, Mathra 
Parshad & Sons v. State of Pimjab 49 
(1962) AIR 1962 SC 922 (V 49)=1962 
Supp (2) SCR 741, Abdulkadir v. 


State of Kerala 49 

(1961) AIR 1961 SC 268 (V 48)= 

(1961) 1 SCR 668, Bullion & Grain 
Exchange Ltd. v. State of Pimjab 49 
(1959) AIR 1959 SC 490 (V 46)=(1959) , 

Supp (1) SCR 787, Achutan v. State 
of Kerala 18, 33 

(1959) AIR 1959 SC 725 (V 46)= (1959) 
Supp (2) SCR 316, Kochunni v. 

State of Madras 42, 49 

(1955) AIR 1955 SC 661 (V 42)= (1955) 

2 SCR 603, Bengal Immunity Co, y. 
State of Bihar 42 

(1954) AIR 1954 SC 440 (V 41)= 

(1955) 1 SCR 250, Basappa v. 

Nagappa 49 

(1953) 1 AH ER 474= (1954) 2 
QB 443, Brown v. AUweather 
Mechanical Grouting Co. --SS 

(1939) 310 US 113 =84 L Ed 1108, 
Perkins v. Lukens . Steel , Co. , - ' ,18 

(1898) 1898 AC 387=67 LJQB : 635, 
Pasmore v. Oswaltwistle. U. D. C, 36 
(1891) 1 QB 747=60 LJMC 124, R, v, 

HaU 36 

A. K. Sen, S. Roy, D. Gupta, D. Sen, 
A. Mitra, S. C. Bose, B. K. Lai and G. S. 
Khetry, for Petitioners: Subrata Roy 
Chowdhiuy. and P. K. Ghosh, for Respon- 
dents. 

ORDER: The petitioners in these five 
cases have brought Petitions imder Arti- 
cle 226 of the Constitution to challenge 
the validity of a step taken by the res- 
pondents to prevent , undesirable persons 
from carrying on dealings with the Gov- 
er^ent of - India or its agencies in the 
g3here of public business or like transac- 
tions. 


2. Though these . petitions raise com- 
mon issues, it would be convenient to take 
up the facts of C. R.. 710(W)/66 in the 
first instance, , . 


C. R. 710 (W)/66 

3. The petitioner firm. Ram Krishan 
Kulwant Rai,_is a firm carrying on, inter 
alia, the business of export and import 
of Iron and Steel materials and acts as 
'handling agents’ of the Union of India 
(Respondent No. 1) in, respect of the im- 
ported Iron and Steel materials, 

4. At the material time iron and steel 
was a controlled commodity under the 
provisions . of the Iron & Steel (Control) 
Order, 1956, imder which no one could 
purchase or sell iron and steel materials 
except in pursuance of permits issued by 
the Iron and Steel Controller (Respon- 
dent No, 2, hereinafter referred to as 'the 
ControUer’), In 1960, the Union of India 
decided to enter into a barter deal in res- 
pect of the import and export of steel 
goods and in pursuance of this policy. 
Respondent 2 the Iron & Steel ControUer. 
(hereinafter referred to as 'the Control-' 
ler ) granted the Import Licences in An- 
nexure A series to the petition (vide also 
pages 35-36 of the Petition), on the fol- 
lowing conditions, , inter alia — 

_ /a) ' The Petitioner was to export a cer- 
tam quantity of slabs, ingots etc. produc- 
ed by the Hindusthan Steel Ltd,, which 
were surplus in their hands. 

(b) In consideratioh of the said export 
the petitioner would be permitted to im- 
port steel materials of various, descrip- 
tions against the total F. O," B, value of 
the exported goods. 

. (c) The steel materials so imported by 
the petitioner would be subject to distri- 
bution control hy Respondent No. 2 (vide 
page 35 to the Petition). 

■ 5. Sp fer as the import part of the 
aforesaid barter ^ is concerned, the peti- 
tioner has duly imported the materials 
covered by and in terms of the licences. 

G. As to how the petitioner could car- 
ry on imports before making any export 
imder thp barter deal, it must be pointed 
out that it has been due to leniency shown 
by the Respondents themselves at’ a latter 
stage of the barter arrangement On 5-5- 
60 (Annexure. 'E’ to the AfUdavit-in-op- 
position) -while finalising the terms of 
ttie barter deal, the Deputy ControUer in- 
timated that though export of the steel 
materials under the deal should normal- 
ly precede the corresponding import. 


"proposals for pre-import may also be 
coMidered if satisfactory irrevocable 
letters of credit for exports are produced 
smtable Bank Guarantees are furnish- 


it roust DG SGicl that this softness has been 

foreign exchange 
which the respondents have to complain 
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of later om In a battle of wits I may 
constrained to say, tbe petition^ has 
eventually won against the public ser- 
vants whose duty it was to safeguard the 
national interests. In this context, it may 
be noted that though in his letter of 2-2- 
60 (Annexure ‘A’ to the coimter Affida- 
vit), the Officer on Special Duty recom- 
mended to the Controller that 

"it should be made clear to the expor- 
ter that in case of failure to export. Iron 
& Steel Controller will have no further 
dealings with him”, 

this term was not incorporated in the 
final embodiment of the terms on 5-5-60 
by Annexure ’E’ to the counter-affida-^ 
vit, 

7. -The dispute between the parlies has 
arisen over the export part of the barter 
deal, after the pefifioner had reaped the full 
advantage of the other part which was 
'normally’ to follow the ecport. The peti- 
tioner’s case, in short, is that the peti- 
tioner placed orders with the Hindusthan 
Steel Ltd. for the supply of a huge quan- 
tity of slabs and ingots for export (Ann. B 
to the Petition) but that they have failed 
to supply such materials o'? an export- 
able qu^ty as would be acceptable to 
foreign buyers and that it is on this ac- 
count that the petitioner has failed to car- 
ry out its condition of export. It is stated 
in the Petition that this dispute between 
the Petitioner and the Hindusthan Steel 
Ltd, is the subject-matter of an arbitra- 
tion proceeding which is pending 
(para 10 of the Petition). 

8. Though Respondents 2 and 3 (De- 
puty Iron and Steel Controller, hereia- 
after referred to ^as the 'Deputy 
Controller’) were kept informed by 
the Petitioner of the aforesaid failure of 
the Hindusthan Steel Ltd. to supply ex- 
portable materials, the Petitioner receiv- 
ed the letter of the Controller dated 
21-4-64: which is at p. 102 of the Petition. 
This letter stated that though the export 
of iron materials was a condition of the 
licences to import granted to the Petir 
tioner, by a letter of 5-5-60, the Peti- 
tioner had been allowed to make a pre- 
import of steel materials imder its licence, 
subject to its furnishing a bank guarantee 
to cover the liability to export, and alleg- 
ed that the Petitioner had failed to earn 
the foreign exchange to cover the pre- 
import already made by it and had fail- 
ed to carry out the orders of the Control- 
ler to earn the requisite amoimt of foreign 
exchange, and, accordingly, called upon 
the petitioner to show cause within 10 
days of receipt of this letter "why suit- 
able action should not be taken, against 
them for failufe to comply with the 
order , of the Iron & Steel Controller.” 

9. By its letter of 30-4-64 (p. 103 of 
the jPetition), the . Petitioner showed cause, 
stating that its failure to export the Hin-/ 
dusthan Ste^ Products was due to default - 


India (D. Basu J.) 

on the part of the Hindusthan Steel Ltd., 
in respect of which arbitration proceed- 
ings were pending, and requested the »_xin- 
troUer not to take action imtil those pro- 
ceedings were concluded. This explana- 
tion, apparently, was not acceptable to 
the Respondents and on 7-5-56, respon- 
dent No. 4, the Deputy Director (Admin- 
istration) and Vigilance Officer of the 
Ministry of Iron & Steel, Government of 
India, issued the impugned letter lo the 
Petitioner, the contents . of which are — ■ 

“Due to your failure to meet the ex- 
port commitments under the pre-impori 
licences issued in your favour during 
1960-61 resulting in loss of foreign ex- 
change vital for national economy, it has 
been decided by Government to put you 
on the banning list for a period of three 
years from the date of issue oi this com- 
munication.” 

10. The decision mentioned in the 
aforesaid impugned communication has 
been challenged as illegal arid without 
jurisdiction on various grounds, which 
will be taken up seriatim. The Petition 
under Art, 226 was filed on 25-5-66, Se- 
parate affidavits-in-opposition have been 
filed on behalf of Respondent No, 1 by 
the Secretary of the Ministry of Iron 8t 
Steel; and by the Deputy Controller on 
behalf of an the respondents. 

11. I. Before enteiing into the points 
taken on behalf of the petitioner, it would 
be useful to examine the effects of the 
impugned order, which has been raforred 
to at the hearing as 'the banning order’. 
Though in para 16 of the petition it w^as 
afieged that the banning order had "se- 
verely affected” the trade and business 
of the Petitioner, the details of the injury 
or the mode in which it had been caused 
were not elaborated in the Petition; but 
that has been done by the further Affi- 
davit filed by the petitioner on 8-5-67. 

12. In para 19 of the original afiida- 
Vit-in-opposition of the Deputy Control- 
ler, it was stated that the banning order 
was 'an administrative order of the Gov- 
ernment to protect its own interests’ and 
Its effert 'was merely that the Govern- 
ment did not desire to enter into any 
business dealings with him.’ 

13. There was a hearing on the pro- 
ceeding averments in the petition and thg 
counter-affidavit on 20-4-67 and it vras 
held that the averments on either side 
were not clear enough to enable the Court 
to come to a determination of the ques- 
tion raised by the petitioner that the im- 
pugned banning order was nothing but 
an exercise of the same power as was 
conferred , by cL 8 of the Import Controi, 
Order of 1955, but without going through 
the statutory procedure to resort to such 
action, as laid down in d. 10 of the same 
order. At that hearing, .counsel for the 
respondents made a stateinent from the 
Bar. that "statutory transactions of tht> 
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petitioner would not be affected by the 
Impugned order” and that it was only 
aimed at those businesses 

"as regards which the petitioner had 
not got any 'legal right’ to be dealt with 
by the Government, which has its free- 
dom to select its own contractor or agents 
In matters not governed by statute.” 

L therefore, allowed both parties to file 
supplementary affidavit to make their 
stands clearer. 

14. In the further Affidavit filed by the 
petitioner on 8-5-67, the petitioner stated 
^at in pursuance of the impugned deci- 
rion. Government of India has issued a 
circular on 1-6-66 (Ann. A to hte further 
Affidavit) by which — 

(i) the Government has suspended 
business or dealings of the petitioner not 
only with the Government Departments, 
but also with other non-Governmental 
organisations, such as Hindusthan S^eel 
Ltd., the Bokaro Steel Ltd. and Hindus^ 
than Construction Ltd.; 

(ii) the suspension, on account of the 
alleged fault of the petitioner to Associ- 
ate Firms such as Aminchand Payerelal 
Ltd.; 

(iv) By tdrculating a copy of the. said 
circular to the "Joint Plant Committee" 
who is responsible for allocation and dis- 
tribution of indigenous Iron and Steel 
materials, the Government has affected 
the business of the petitioner in indigen- 
ous steel materials also, with private par- 
ties: 

• (v) by issuing copies of the circular to 
the Iron & Steel Controller, the peti- 
tioner’s statutory rights under the Con- 
trol Orders have also been affected be- 
cause the Steel Controller, after receipt 
of this circular, cannot possibly consider 
according to law, the applications of the 
petitioner for licences for the import of 
steel materials which are governed by 
the Import Control Order; 

(vi) the Steel Controller, on receipt of 
the circular, is not likely to appoint the 
petitioner any longer as "handling agents’ 
of the imported steel materials, which is 
made by the Controller, by issuing Letter 
of Authority to a licensee, in his statu- 
tory capacity under the Import Control 
Order. 

15. Respondents’ rejoinder to the afore- 
said Further Affidavit is dated 12-6-67, 
filed by the Deputy Controller (C. B. 
Mathur). The contents of this rejomder 
may be summarised as follows: 

(al It is denied that any copy of the 
circular of 1-6-67 was circulated to the 
"Joint, Plant Committee”. This again is 
contradicted by the affidavit-in-reply ot 
the Petitioner. The circular of 1-6-67 
does not however show ex facie that any 
copy thereof Was forwarded to the Joint 
Plant Committee. 

(b) It is stated that by a letter of 18-7- 
66, addressed to the Petitioner’s Solici- 


tors, the petitioner was informed that th* 
circular of 1-6-66 has been withdrawn. 

(c) The Controller or any other statu- 
tory authority would exercise his statu- 
tory functions under the Control Orders, 
in Issuing the import or export licences 
and in considering the Petitioner’s appli- 
cations therefor, uninfluenced by the im- 
pugned banning order of 7-5-66. 

(d) The only effect of the impugned 
order, according to the Respondents is 
that only non-statutory ’business dealings 
between the petitioner and the Govern- 
ment will be suspended for three years. 
Without being exhaustive, two illustra- 
tions of such business dealings have been 
given in the rejoinder, namely — 

"(i) handling agency contracts in res- 
pect of Iron and Steel materials import- 
ed on Government account by or on be- 
half of the Government; 

(ii) Contracts or orders for supply of 
goods or materials to Government depart- 
ments, projects etc. with whom business 
dealings have been banned.” 

16. Let us first see whether the lore- 
going admitted encroachments upon the 
petitioner’s dealings are unlawful or un- 
constitutional, as alleged by the petitioner 
and thereafter we shall take up additional 
encroachments, if any. as alleged in the 
Petitioner’s Further Affidavit. 

17. I. So far as banning of the deal- 
ings between the petitioner and the Gov- 
ernment Departments in the non-;;statu- 
tory field is concerned, the plea in the 
respondents’ rejoinder of 12-6-67. as quot- 
ed above, is in accord with the plea 
taken in para 29 of the affidavit-in-op- 
position filed by the respondents on 18-6- 
66 which was dealt with in my inter- 
locutory judgment dated 11-1-67. The. 
contention of the respondents, in shoirt, is 
that in the non-statutory sphere. Le.. the 
sphere of business unaffected by any Con- 
trol Order, the Government has the free 
dom. no less than that of a private trader, 
to choose the parties with whom it would 
have its transactions and that no indivi- 
dual has any legal or constitutional right 
to insist that Government must enter in- 
to contracts with him, and that Govern- 
ment is free to take an administrative de- 
cision in this behalf, independent of the 
requirements of any statutory provision. 

18. The above contention of the Res- 
pondents is supported by the observa- 
tions of the Supreme Court in Achutan 
V. State of Kerala, AIR 1959 SC 490 which 
are similar to fiiose of the American 
Supreme Court in Perkins v. Lukens 
Steel Co.. (1939) 310 US 113. Nor is there 
any question of application of Art. 301 of 
the Constitution in this sphere inasmuch 
as there being no control or monopoly in 
the non-statutory sphere, the exclusion 
of one particular party cannot amount to 
an absolute prohibition of trade or busi- 
ness. 
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19. Nor is there any infrineement of 
Art 14. because the ground upon which 
the petitioner is sought to be excluded, 
offers a reasonable basis of classifica- 
tion. namely, that the petitioner has de- 
faulted in carrying out the terms of a 
license issued by the Govemmenix It 
has not been shown by the petitioner 
that there are other traders who have 
committed similar default but have not 
been visited by similar action. In these 
circumstances, there cannot be my com- 
plaint of violation of Art. 14. It is, there- 
*fore, needless to enter into the further 
plea raised on behalf, of the respondents 
that Art. 14 has no application where the 
impugned action has been taken by Gov- 
ernment, not as a Sovereign but as a 
trader. 

26. Petitioner cannot, ffreretbre, hsve 
any legal complaint ■ if the Government 
Departments, in pursuance of the impugn- 
ed order, cease to enter into any con- 
tracts with the petitioner relating to any 
goods in respect of which the petitioner 
may not have any statutory rights or the 
respondents any statutory obligations. 

21. On behalf of the petitioner, how- 
ever, a number of objections _ has been 
raised to the above principle being appli- 
ed to this case: 

(A1 Firstly, it has been urged that it is 
not the Government but a statutory au- 
thority, namely, the Controller, who has 
issued the impugned order of excluding 
the petitioner. 

22. So far as the impugned order at 
Ann. C to the petition (p. 108) is concern- 
ed, it clearly states that "it has been de- 
cided by Government to put you on the 

Banning list ” and from the letter 

being issued by the Deputy Director (Ad- 
ministration) in the Ministry of Iron and 
Steel of the Government of India, it is 
evident that the decision to exclude the 
petitioner from Government business hM 
been t^en by the Government of India 
and not by any statutory authority. 

23. The situation has, however, been 
muddled by the Office Memorandum of 
1-6-66 issued by the Under-Secretary _ of 
the same Ministry of Iron & Steel, which 
is at Ann. A to the further Affidavit of 
the petitioner (p. 19), which says — 

"The undersigned is directed to say 
that in pursuance of the decision to sus- 
pend business dealings with the firms 

detailed below and their associates 

the Steel Controller has placed these 
' firms on the Banning list ” 

24. It is this communication which 
has given the petitioner the footing to 
(intend that the decision to ban the peti- 
tioner has not been taken by the Govern- 
ment but by the statutory authority, i.e., 
the Steel Controller. I must say that the 
Under Secretary did not know what was 
tbe implicaifoa of whst ike wrote; I am 
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pained to say that as a Judge I have had 
other instances of want of comprehension 
of the legal position by responsible ad- 
ministrative Officers which has brought 
embarrassment to the Government, lead- 
ing to a discomfiture resulting from some 
well-intentioned policy of the Govern- 
ment. The anomaly in the statements 
made in the instant Memorandum is 
patent on its face. If the Steel Control- 
ler had ordered the banning, there was 
no reason why the circular should have 
been issued by the Ministry instead of the 
Controller who was competent to issue 
such a Memorandum nor was there any 
reason why copy of the Memorandum was 
issued to the Controller himself. Fortu- 
nately. for the Respondents, the word 'de- 
cision’ at the beginning of the Memoran- 
dum leaves room for corroboratin;? the 
statement in the impugned communica- 
tion of 7-5-66 that the ’decision’ had been 
taken by the Government of India. In 
fact, the Steel Controller was seeldng to 
implement the decision of the Government 
referred to in the impugned commu- 
nication at Ann. C to the Petition (p. 108)3 
but. owing to the ingenuity of the plan, 
which it is difficult for the Court to ap- 
preciate. the implementation was sought 
to be made by the roundabout method of 
issuing a Memorandiun by the Ministry 
and by the Controller circulating a copy, 
of that Memorandiun to his subordinates 
and to the petitioner. 

25. At any rate, Ann. A to the Fur- 
ther Affidavit does not by itself displace 
the statement made in the impugned com- 
munication at Ann. C that the decision 
to ban the petitioner had been taken by, 
the Government of India For the same 
reason, any higher weight cannot be 
given to the averment in para 22 of the 
Counter-Affidavit filed by the Deputy 
Controller dated 20-7-66. which cannot 
but be characterised as a careless state- 
ment of which Respondent No. 1 shoiild 
take note if India is to maintain her house 
against heavy winds raging all aroimd. 

26. (ii) It was, accordingly, contend- 
ed on behalf of the petitioner that the 
impugned communication at Aim. C is 
not issued in the form required by Art. 77 
of the Constitution and that the recital 
therein of a decision having been taken by 
the Govenunent is not true. 

27. It is now established that though 
an order is not expressed in the name of 
the President, it is open to the Govern- 
ment to show by independent evidence 
that the order was in fact made by the 
Government of India, inasmuch as the pro- 
vision in Art 77(1) is merely directory. 

28. In Chitralekha v. State of Mysore 
AIR 1964 SC 1823 it has been held by tha 
Supreme Court that where a letter issu- 
ed by an Under-Secretary to the Govern- 
ment stated that the Govenunent bqfT 
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t^en a particular decision, it is open to 
the Court to hold that -there was such a 
decision, if there is an affidavit filed on 
behalf of the Government to support that 
recital. In the instant' case, the Secre- 
Ministry of Steel, Mines and 
Metals has filed a supplementary affida- 
vit on 17-8-67 which shows that 'the prb- 
p^osal to ban the petitioner and its allied 
was made by the then Secretary 
and that the proposal was accepted by the 
Mmister-in-charge on 26-4-66, directing 
the banning for a period of three years. 
Anythin^^ stated in the subseQuent Memo- 
random issued by the’ Under-Secretary 
on 1-6-66, cannot belie the notings of the 
Secretary or the Minister and the affi- 
davit of the Secretary affir min g the au- 
thenticity of the notings. 

29. I do not think that there is any 
proper reason in this case to hold that the 
decision to ban the petitioner was not taken 
by the Government of India, though the 
mplementatiori of that decision by the 
Steel Controller had independent impli- 
ca'tions, which I shall have to consider 
separately. • • 

_ 30. The next objection of the peti- 
honer to the action of the respondents is, 
however, justified. 

31. Though the impugned communica- 
ton at Ann._ C of the petition does not 
show to which authorities or persons it 
was circulated, Ann. A, (P. 19) to the 
Further Affidavit of the petitioner shows 
that the Office Memorandum of 1-6-66 w:as 
cmcmated not only to the other Ministries 
of the Government of India but also to 
the statutory corporations . such as the 
^dusthan Steel Ltd., Bokaro Steel Ltd. 
This was done not with the object of 
m idle information but with the intention 
that they also should boycott the peti- 
tioner in their dealings as is evident from 
the Respondents’ rejoinder dated 12-6-67 
where it is pleaded that the object of the 
Impugned banning order was not only to 
prevent the Government Departments but 
also the 'Government projects’ from deal- 
mg with the petitioner. 


32. Here_ is another confusion in 
thought which the administrative autho- 
^les should get rid of as soon as possible, 
fne statutory corporations are legal en- 
mies separate from and independent of 

they were set up 
with the specific object of the Govern- 
^voidmg the legal and political lia- 
omties for the working of these statutory 
corporations to their employees and to the 
World at l^ge. It would be hardly justi- 
for Government to avoid that res- 
ponsibility either moraUy or legaUy if 
officials give it to the 
World to understand that these corpora- 
uons are nothing but the Umbs of the 
government and are managed and ad- 

Secretariat as 
vemment Departments are. 
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though Govem- 
nsh^to say that it would 
not enter mto busmess transactions with 
person or persons, it has no 
under the common law to indu- 
should not 

into busmess dealings with a third 
party. Interference ivith . a subsisting 
contract be^een third parties is already 

Whether it con- 
shtutes a smular wrong to induce ano- 
ther person not to enter into contractual 
reMions^ TOth a third party is stiU a pro- 
^ this developmg branch of the law 
ed Tn we are -not concern- 

clear that “ 

ripht Government’s common, law 

“y business deal- 
Petitioner as enunciated in 
Achutans case, AIR. 1959 SC 490 wiU not 
the Government’s issuing an in- 
junction or direction upon, independent 
kgal entities.^ The action of the GovS- 
ment m the instant case, with respect to 
the Hmdusthan Steel Ltd. has been more 
precarious and illegitimate pSISlv 
because of the fact that there fs a pend- 
ing arbitration to wMch the contractual 
^sputes between the petitioner and the 
Hmdusthan Steel Co. has been referred 
and of which the Government is aware. 

^^augh it has been averred in the 

RespondeSs 

revoked (as to which I , shall 
adv^ m mother context), it should be 
the duty of the Court to point out to the 
^^®y cannot make such 
impugned order at Ann. C to 
the petihon as to induce the statutory 
corporations in which the cfovS^eS 


The position at the date of the Rule 
1 position as altered subseauent- 

SfdttVl 

controlled commodity. By 
the Iron and Steel (Control) Order 1956 
the acquisition and disposal of all varie- 

?ontroi 'o^thT^ subject to the 

Ihe p?w^1o'hx?h?ma^^’ 

such'^goods -The h^port^'^ 

was also subject to siS2r confeofbfS 

Imports rco’SrS 
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The agreement entered into between 
the Petitioner and the Controller in re^ 
pact of the 'barter deal’ as to the export 
of the products of the Hindusthan Steel 
Co. and the licence in favour of the 
petitioner for importing a corresponding 
quantity of steel materials from abroad 
in lieu of the exported products_ was is- 
sued in pursuance of the provisions of 
the Imports (Control) Order. 

The impugned decision at Ann. C_to 
ban the petitioner was prima facie in- 
tended as a penalty for the default of the 
petitioner to comply "with . the terms of 
the pre-import licences granted to the 
petitioner under the said Imports (Con- 
trol) Order. The petitioner’s case in the 
petition was that the said Control Order 
contains specitic . providons . as to what 
action could be taken and under what 
procedure, (vide Cls. 8 and 10 of the 
Order), for the violation of the terms of 
the licence or of the provisions of the 
Control Order, and that, accordingly, no 
action outside the provisions of that 
Order could be taken except in compli- 
ance with the terms of that Order. The 
contention of the respondents that 

the impugned action was an adroii^tra- 
tive action apart from and in addition to 
the statutory provisions of the Control 
Order: Para 10 of the affidavit of Jayanti 
. Sarkar D/- 16-12-66. TMs question was 
dealt with by me in an interlocutory 
5udgment when the Respondents, during 
the pendency of tl^ Rule, made an ap- 
plication for permission of the Court to 
proceed under the provitions of the Con- 
trol Order for the cancellation of the peti- 
tioner’s licence for default in carrying 
out its requirements. 

It is not disputed that apart from im- 
port business, the Petitioner also carries 
on retail business in indigenous steel pro- 
ducts (para 6 of the Further Affidavit, 
dated 8-5-67). At the material time, this 
business was subject to control tmder the 
Control Order of 1956, The question is 
whether the Government could exclude 
the petitioner from this business for the 
alleged violation of the petitioner to carry 
out his obligations under the licence issu- 
ed under the Imports Control Order. 

36. The answer is in the negative, for 
the following reasons: 

It is evident that the right to import 
any goods is an incident of the fimdamental 
right to carry on business which belongs 
to every citizen under Article 19 (1) (g) 
of the Constitution. This right was sub- 
jected to restrictions in the public interest 
by the Order issued in exercise of powers 
conferred by the Essential Commodities 
Act. But for the Control Order, 
the petitioner would have a 
right, free of any restrictions, to import 
steel goods. It is the Control Order wMch 
has put this right subject to statutory 
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restrictions, created certain offences for 
violation of the provisions of the Control 
Order and the licences issued thereunder 
and also laid doym the penalties for the 
said offences and violation of its statu- 
tory requirements. The violation of the 
terms of the licence was created a statu- 
tory offence by the Control Order, if so, 
the penalty for such offences, namely, 
the cancellation of the licence, must be 
held to be the exclusive remedy for the 
offence and the procedme laid down in the 
Control Order must also be complied vrith 
in order to impose such penalty. This pro- 
position is established by numerous deci- 
sions. Ct Pasmore v. Oswaldtwistle U. 
D. C. . (1898) AC 387 (394) (HL); Brown 
V. Allweather Co., (1953) 1 All ER 474; 
R. V. Hall, (1891) 1 Q. B. 747 (770). 

37. I have therefore, no hesitation to 
hold that in the face of the statutory pro- 
visions of the Control Order under which 
a dmi ttedly the pre-import licence had 
been issued, the Respondents cannot take 
any other measure against the petitioner 
for violation of the terms of the licence, 
apart from the provisions of the statute. 
Tcie implementation of the impugned 
dedrion by the Controller, by his endorse- 
ment of the Office order of 1-6-66 and any 
action that may be taken by the Controller 
to deny the petitioner any rights or privi- 
leges with respect to the Iron and Steel 
business must accordingly be hdd to be 
ultra vires. 

38. n. It has however been contended on 
behalf of &e Respondents in para 7 of the 
Affidavit-in-Opposition filed on 12-6-67 by 
Chanda Babu Mathur that by a letter of 
18-7-66, addressed to the petitioner’s Soli- 
citor the petitioner has been informed that 
the Office Memorandmn of 1-6-66 has 
been withdrawn. 'That communication is 
to be found at Ann. F. (P. 78) of the Further 
Affidavit of the petitioner, dated 8-5-67 
The contents of this letter, however, show 
that the withdrawal of the Controller’s 
letter of 10-6-66 took place after this 
Court’s interim injunction, issued on 
25-5-66 was received by the Respondents, 
As regards the Memorandimi, it is stated 
that this Court’s interim injunction 
superseded it; that of course, is not the 
same thing as a withdrawal by the res- 
pondents. 

39. But the question before me now is 
not whether the Memorandum of 1-6-66 
or the communication thereof by the 
Controller has subsequently been revok- 
ed but what was the scope of the impu- 
gned decision at Ann. C. It cannot be over- 
looked that the impugned communication 
at Ann. C did not explain what was meant 
by "Putting upon the Banning List”, 
which words were as vague as possible. 
Not being any technical , expression, its 
implications cannot be found out from any 
other objective material Its implications 
or possible use can, therefore, be gather- 
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ed from the subsequent conduct of the 
respondents themselves. Hence, even 
though the Memorandum of 1-6-66 or the 
circulation thereof by the Controller on 
10-6-66 be subsequently withdrawn it is 
evident that the decision at Ann. C was 
capable of being circulated to or imple- 
mented by statutory authorities so as to 
cause inroads upon matters governed by 
statutory provisions. Hence, the declara- 
tion just proposed should be made not- 
withstanding the alleged subsequent with- 
drawal of the Memorandum of 1-6-66. 

40. It has also been urged that ^ce 
the period of the existing licences in favour 
of the petitioner has already expired, he 
cannot have any grievance. This also 
does not solve the problem, because so 
long as the Imports Control Order re- 
mains, the petitioner, if he wants to carry 
on the business of Import shall have to 
obtain fresh licences or renewal thereof 
and the respondents shall be obliged to 
act in accordance with the provisions of 
that Order and not outside them. 

41. ' The petitioner has also expressed 
his apprehensions that, his applications 
for renewal or the like will not be duly 
considered in view of the Bombay Order 
having been circulated to different De- 
partments of the Government, which 
must include the Import Controller. 9^ 
course, in this sphere, the Controller wiU 
have to act in accordance with statutory 
provisions but there is no knowing how 
far the Controller will be influenced by 
the Baxming Order, in so far as his func- 
tion is discretionary. 

42. Since the relief proposed by me 
will be declaratory in nature, the question 
of locus standi falls into the background 
because it has been, established that in 
order to maintain an application under 
Article 226. it is not necessary for the 
petitioner to show that he has already 
suffered an actual injury; apprehension 
of injury or threat of injury is enough: 
Bengal immunity Co. v. State of Bihar, 
AIR 1955 SC 661; Kochunni v. State of 
Madras, AIR 1959 SC 725. 

43. It is next contended on behalf of 
the respondents that with effect from 29- 
4-67, the control over iron and steel 
materials has itself been withdrawn by 
the Government by notification No. S/ESS, 
COMM/Iron & Steel-2A/29-4-67, which 
has been produced before me. 

44. By this notification, all varieties 
of iron and steel have been exempted from 
the provisions of els. 4. 5. 15, 18. 20 and 
27 of the Iron & Steel (Control) Order,. 
1956. The result of -this is that the ac- 
quisition. disposal or dealing in these 
materials are now free from any control 
by the Controller, so that any action on 
me Part of the Iron Controller to ban the 

would not afiect the right of 
tne petitioner to deal in these goods in 


the free market, in any manner. But thJa 
has taken place during the pendency o| 
the Rule and, as experience goes, essen- 
tial goods like iron, cement or the 1^& 
are subjected to control and decontrol 
from time to time, according to the exi- 
gencies of the economic and financial 
situation for the time being. Hence, 
there is no assurance that control unde* 
the Order of 1956 shall not be re-impos- 
ed again at any future time. 

45. It has also been rightly pointed 
out by Mr. Sen on behalf of the petitioner 
that the Notification just referred to 
has not repealed or abrogated the Con- 
trol Order oi 1956 altogether and that the 
Controller is still capable of doing some? 
thing to the prejudice of the petitioner 
in exercise of his remaining powers under 
this Order. My attention has, for in-, 
stance, been drawn to cl. 10 of this Order 
which the Controller retains, that is, the 
power to make an order directing the 
petitioner . 

"to release by way of loan or .sell the 
whole or part of any iron and steel in 
the possession of such party (i.e., includ- 
ing indigenous materials) to such person 
or class of persons on such terms and 
conditions as may be specified in the 
Order”. 

Petitioner is, accordingly, entitled fo 
have a declaration that the impugned 
decision at Ann, C to the petition can- 
not be applied to the acquisition, supply 
or distribution of any goods which is sub- 
jert to statutory control for the time 
being, because if the Government excludes 
the petitioner from such business, it 
would amount to an absolute deprivation 
of the fundamental right of the petitioner 
to carry on business in such goods as well 
as upon the freedom of movement of such 
goods guaranteed by Art 301, which can 
be imposed only by law and not adminis- 
trative action. 

46. Further, the exemption of iron and 
steel from the operation of the Iron & 
Steel Control Order, 1956, does not put 
an end to the Imports Control OrdCT 
which prescribes statutory remedies for 
the violation of the terms of the licences 
granted thereunder. Hence the peti- 
tioner is also entitled to a declaration that 
the impugned decision at Afin. C cannot 
be applied to exclude the petitioner from 
the business of Import of Iron and Sted 
goods the import of which is subject to 
the Imports Control Order, 1955. The 
granting of licences and the remedies for 
violation of the terms of such licences are 
governed by the provisions of that Order 
and they cannot be substituted by any 
non-statutory action by the Government 

47. It was contended in some of the 
counter-affidavits that the petitioner was 
not entitled to any relief In this behall 
inasmuch as the Controller of Imports 
was not impleaded. The question before 
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rniirt however, is the legality of the 

impugned decision caimot be 
mndp The answer of the Court on 
f^aAt pSnt is that the impugned dea- 
SSr caimot be used in any manner so ^ 
to affect the petitioner in respect of ite 

business of importog 
which is governed by the Imports 

trol Order, 1955. ^ ^ ^ 

48 Let us now take up the petitioner s 
tastoei o “ctins as 'handlW agents to 
the Government. _ ^ 

The nature of that business 7^1 be a^ 
Tirpoiated from a specimen contract, dated 
Eio -65 -St to been placed betore 
Tinder ^ch dontract, the goods 
wWch a"re imported by.the Goveim^t 
under a licence issued m favour oI_ tne 
Smroller. wUl be If 

♦Tip nptitioner as agent of the Covernmem. 
Sid Sen deUvered to the respective ran- 
^meK It t dear that this contract, is 

rV°SrT^29"olTu4«'°SMa°ro'< 

E3C if 

any existmg contraci, 'J*': ^ . 

have his remedy under the law^f con^ 

tract, but not under Art. 226 o£ tne i..on 

stitution. , 1 . - 

49 The question of form of reuef r^ 
maiiis It has been laid down by the 
S?Sme Court in Basappa y. Nagapp^ 
nq^SI 1 SCR 250= (AIR 1954 SC 4401, 
Dwarkanath v. I. T. Oi^cer. AIR 1966 SC 
81 (84) that the jurisdiction under Art^ 226 
is not confined to the isme of the EnSlish 
prerogative writs’ nor do the technicaU- 
ties of those writs _ f^ter the plen^ 
jurisdiction of the High Court under Arh- 
de 226 to grant appropnate wnts or 
order in the facts of a case before ih -^e 
Court has. indeed, approved of the grant- 
ing of declaratory relief in various cas^ 
e.g.. Abdulkadir v. State of Kerala MR 
1962 SC 922 (928); AIR 1959 SC 725 

1732-3)- B B li. & T. Merchants’ Assoaa- 
Son V Siafe of Bombay. AIR 1962 SC 
486(496): Mathra Parshad & Sons V. State 
of Punjab, AIR 1962 SC -745 (750); State 
of M.P. V. Bhailal Bhai, AIR_ 1964 SC 
1006 (lOU); Tewari y. Distr^ Boar<L 
AIR 1964 SC 1680 (1683); Bulhon & 

Grain Exchange Ltd. y. State of Punjab, 
AIR 1961 SC 268 (272); Kalyani Stores v. 
State of Orissa, AIR 1966 SC 1686 (1692). 

50. In the instant , case, it is _ indeed 
the interpretation and applicability of 


the impugned decision at Ann. C to the 
Petition which is the subject matter ol 
controversy between the parties. A 
daration as to the legality or illegality 
of the possible uses of this deasion is 
therefore the proper mode of resolvmg 
that controversy. A declaration is all the 
more necessary because of the fact tnat 
the respondents’ own explanation of the 
object of the impugned decision, as mven 
in para l'9 of the Counter-Affidavit of 
20-7-66 is very wide, namely, that the 
Government did not desire to . enter into 
any business dealings with him , arid of 
the fact that at the hearing counsel for 
the respondents stated that the respon- 
dents were not prepared to give an im- 
dertaking to the effect that the banning 
decision would not affect the statutory 
rights, if any, of the petitioner relatmg 
to iron and steel materials, in so far 3S 
any part of that business is controlled 
or governed by statutory provisions. 

51. In the result, this petition wiU 
Bucceed in pari and the Rule shall be 
made absolute, without any order as to 
costs, with the declaration that the res- 
pondents cannot so use or apply the irn- 
pugned decision al Ann. C to the peti- 
tion — 

(a) as to induce any statutory corpora- 

tion or other authority outside the Govern- 
mental organisation to boycott the peti- 
tioner in their -dealings with the peti- 
tioner; ^ 

(b) as to enable any statutory autho- 
rity, including the Iron and Steel Con- 
troller. or the chief controller of imports 
to take any action in respect of the Iron 
and Steel busine^ outside or contrary 
to the statutory provisions by which the 
powers and obligations of such statutory 
authority may, for the time being, be 
governed. 

(c) as to affect the acquisition, import, 
supply or distribution of any goods which 
is or in so far as it is subject to statutory 
control for the time being. 

52. Petitioner shall be at liberty to 
come to Court again if the respondents do 
apply the impugned decision to any use 
which is negatived by the declarations 
made herein. 

53. In view of the declarations made 
above, no separate orders are necessary 
on the application made by the Chief 
Controller of Exports and Imports because 
the declarations made herein do_ not 
prevent him from taking any steps in ac- 
cordance with the provisions of the statu- 
tory order. Nor will the Government be 
prevented from taking any action in any 
sphere not affected by the declarations 
made herein. 


C R 718 (W). 757-58 (W). 810 (W) of 1966 
54, After hearing the learned Coim- 
seL on either side, it appears that though 
there may be minor differences in facts 
in the other cases, the point involved, is 
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the same, and therefore, those Rules, 
namely, C. R. 713(W) of 1966, C. R. 757-58 
(W) of 1966 and C. R. 810 (W) of 1966 will 
be governed by the judgment passed in 
C, B. 710(W) of 1966 and similar orders 
will be passed therein. 

MBR/D.V.C, Petition partly allowed. 
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A. K. DAS AND S. K. 

CHAKRAVARTI, JJ. 

Sivapada Senapati and others, Appel-* 
lants V. The State, Respondent. 

Criminal Appeal No. 764 of 1965, D/- 
22-3-1968. 

(A) Penal Code (1860), Ss. 100, 97, 99 
— Private defence, right of — Persons 
in possession of land have a right to 
defend the land from those who obstruct 
ploughing it — They have a right to 
defend themselves when they attempt to 
remove obstruction — When such right 
extends to causing death explained. 

The owners in possession of the I^d 
have a right to remove the obstruction 
by force from the land. They have 
undoubtedly a right of private defence 
of property to throw the obstructionists. 
They have also the right of private d^ 
fence of the person as weE if 
in course of throwing them out; 
they have any reasonable apprehen- 
sion of bodEy injury. . Section 100, 
Penal Code provides the circumstances 
when the right of private defence of the 
body extends to the voluntary causing 
of death. This section provides for a 
right of private defence extending to the 
voluntary causing of death or of any 
other harm to the assaEant, if the offence 
which occasions the exercise, of the right 
is such as may reasonably cause the ap- 
prehension that death wiE otherwise be 
the conseauence of such assault. 

The accused numbering 40, who were 
in possession of the field came to the 
field for purposes of ploughing. Though 
they came with ploughs, they were 
armed with deadly weapons including 
tangis, spears, axes, lathis etc. They were 
met with opposition by the opposite 
party who were already on the field. In 
the fight that ensued, only one of the 
accused got an injury on the head of a 
minor nature. 

But several persons of the opposite 
party died as the result of the attack by 
the accused. Held that the injury on 
the head of one of the accused was not 
of such an extent as would reasonably 
cause an apprehension in the minds of 
tiie^ accused and others that unless they 
inflicted blows they would themselves 
be killed. Although it was true that this 
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right of private defence could not be 
weighed in. a golden scale in times of 
excitement, the facts disclosed that the 
situation was not such as would justb^. 
making murderous assault on many per- 
sons as a result of which three died on 
the spot and one died in the hospital 
same night whEe fifth had at least 
grievous hurt. Though accused had the 
right of private ’ defence, they had 
exceeded it. (Paras 8, 9) 

(B) Penal Code (1860), Ss. 147, 149 — 
Unlawful assembly — Accused owning 
mid possessing land wanting to plough 
it — Other party obstructing — Melee 
ensuing — Accused who had a right to 
defend their land and persons cannot be 
said to form unlawful assembly and S. 149 
can have no appEcation for any other 
offence committed by them. 

(Para 10) 

(C) Penal Code (1860), Ss. 34, 149 — 

Common object and common intention 
are different ■— However both deal with 
groups of persons who share one offence 
* — Charge under S. 149 is no impediment 
to conviction imder S. 34. ; 

.(Para 11) 

(D) Criminal P. C. (1898), Ss. 423, 403 
— Autrefois acqiiit — Acquittal on 
charge under Sec. 302/34 Penal Code — 
No appeal against acquittal — Accused 
convicted under other charges fifing ap- 
peal — AppeUate Court cannot convict 
under S. 302/34 hut can convict under 
S. 304/34 Penal Code, 

When there is no , appeal agmnst an 
order of acquittal under S. 302/34 , 1. P. 
C. Court sitting in appeal against convic- 
tion Tinder other charges should not con- 
vict the accused for murder read with 
Section 34 but their conviction under 
Section 304, I. P. C. read with Section 34 
is not hit by eaifier acquittal under Sec- 
tion 302/34 and is perfectly legal and 
proper, (Para 12) 


S. S, Mukherjee and S. Roy 
Chowdhury, for AppeEants; . Amiyal^ 
Chatterjee. (Sr.), for the State. 

DAS, J.: — This is an appeal against 
conviction under. Section 302/149 I. P. C. 
The appefiants were sentenced to im- 
prisonment for life. The appeEants 
Shivapada Senapati and Motilal Loher 
were also convicted under Section 148 
I. P. C. and the rest of the appeEants 
under Section 147 I, P. C., but no sepa- 
rate sentence was inflicted. 

2. The prosecution case is as foEows: 


. ine ueceasea ivionsaram Mahato and 
his sons, deceased Abhoy, Debu ali as 
Debendra and Jagat and Parikshit were 
m possession of a paddy field known as 
Bara-khet and the adjoining khets with- 
m Bunr-bandh-namo khet. This apper- 

^ Plot 

No. 1460 of Manpur Mouza. Monsaram 
took settlement of the land from Pan- 



Cal. 29 


1969 Sivapada v. 

chakote Raj Estate at a rental pf Rs. 35 
and he got an Amalnama dated Pous 17, 
1345 BS. They were in. possession of 
the land for cultivation. On 27th Sraban, 
•1371 B. S, in the morning, corresponding 
to August 12, 1964 Mansaram with his 
sons Abhoy, Debu and Jagat ^d his 
brother Paresh went to the -field for 
scraping the ail. While . they were so 
engaged in scraping the western ail of 
the Buiir-bandh-namo khet, the appel- 
lants and others — about forty in nurn- 
ber — ^arrived at the spot anhed with vari- 
ous weapons including tangis, spears, 
axes and lathis. 

They had six ploughs With them and 
they started cultivating the land. Mansa- 
rarn and his sons protested and asked ‘ 
them not to plough, their land and also 
asserted that they would not allow them 
to plough the land. This annoyed the ap- 
pellants and others and Sadananda who 
has since been acquitted, gave ^ order 
for assaulting Mansaram and his sons, 
Abhoy, Mansaram and Jagat were 
assaulted by some of the accused persons 
wiih tangis; spears, axes and lathis ^d 
they fell down on the khet with bleeding 
injuries on their persons. . Paresh and 
Debu also came up and opposed the 
assailants. They too were assaulted by 
them with the weapons as a result of 
which they also fell down there with 
bleeding injuries. 

After this the appellants and pthers 
fled away. Abhoy, Mansaram and Jagat 
died soon after on the land. Rani Maha- 
tani, the daughter of Abhoy saw the _oc-, 
currence from the other ail and she im- 
mediately reported the incident to Diba- 
kar, her father’s cousin at his house. 
She then came back to the spot and 
gradually other persons of the family 
fiso came. Paresh was imable to speak 
but Debu told him of the assault on him 
and others by naming the assailants. 
Dibakar went to Hura police station and 
lodged a P. I. R. before an A. S. I. of 
Police. This Police Officer came to the 
spot and made arrangement for remov- 
ing the dead bodies to the Pundia 
Morgue for post-mortem examination. 

Investigation was started and some 
sazures were made. Witnesses were exa- 
mined and some arrests were made that 
very night. Gradually the police arrested 
the other persons on the basis of first 
information report and after completion 
of mvestigation submitted chargesheet 
against 39 persons for various charges for 
murder and also for rioting "armed with 
deadly weapons. The learned Judge fram- 
ed a fresh charge under Section 302/149 
I. P. C. aind also under Section 304/149 
I. P. C. Nine persons who were appel- 
lants, were convicted while the remain- 
ing 30 were . acquitted by . the learned 
Sestions ■ Judge. 


State (Das J.) 

3. The defence is a plea of innocence. 
They pleaded that Shivapada Senapati 
and his brothers were in possession of 
the lands within Burir-bandh-namo Khet 
and had already ploughed the lands and 
rendered them fit for transplantation of 
paddy seedlings prior to the date of 
occurrence and on the date of occurrence 
they went to the land with 8 ploughs and 
several kamins for the purpose of trans- 
plantation. While they were getting the 
lands ploughed, Mansaram fiong vuth 
his sons and brothers and others, 15/16 
in number, came to the land and attack- 
ed the ploughmen and others. Shivapada 
opposed them and he was assaulted by 
Mansaram with lathi on his head, Kangal 
and Basudeb also sustained injuries. But 
they were ultimately implicated in the 
case over earlier grudge and litigation 
and over obstruction in their attempt to 
take forcible possession of the land. 

4. The learned Judge found that the 
prosecution failed to prove that the dis- 
puted land was settled to Mansaram and 
his sons in tenancy right or that he was 
in actual possession of the land. Regard- 
ing title the learned Judge held as 
follows: _ — 

. ’'In view of all these circumstances and 
the absence of any cogent, oral and docu- 
mentary evidence of the landlords' 
sherista I find that the story of creation 
or existence of a tenancy comprising the 
Bara-khet and other adjoining khets out 
of the Burir-bandh-namo khet in the 
names of the sons and a son’s wife of 
Mansaram Mahato has not been proved.” 
Regarding possession the learned Judge 
found: 

'T find that the disputed land compris- 
ing the Bara-khet and the khets adjacent 
thereto were in possession of accused 
Shibapada Senapati, accused Saktipada 
Senapati and Khendulal Senapati as 
appertaining to the Jama held by them 
under the Panchakote Raj Estate at the 
time of the occurrence, and not by 
Mansaram Mahato and his sons as alleged 
by the prosecution.” 

5. The learned Judge however found 
on the evidence on record and on the cir- 
cumstances that the appellants had no 
right of private defence as there was no 
reasonable apprehension or danger to 
the body of any member of the party of 
accused Shibapada or to the disputed 
property. 

6. So far as the first two findings 
regarding title and possession of the land 
are concerned, the learned Judge has 
dealt with the evidence both oral and' 
documentary and his conclusion seems to 
be reasonable and we find no reason to 
differ from that view. (The learned Judge 
after discussing the evidence proceeded.) 

The evidence therefore is in favour of 
the learned -Judge’s finding that not only 
the Senapatis had title to the land but 
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they were also in possession of the land 
on the relevant date and that they actual- 
ly came on the land with six ploughs for 
cultivating it. 

8. Having made this finding regard- 
ing title and possession the learned Judge 
has held that they had no right of 
private defence as there was no reason- 
able apprehension of danger to the body 
of any member of the party or the 
accused Shibapada or to the disputed 
property. That is the land of the Baro- 
khet which was being ploughed that 
morning. Mr. S. S. Mukheriee. learned 
Advocate for the appellants has submit- 
ted that this view of the learned Judge 
is not correct and that it is in conflict 
with the earlier finding of title and pos- 
session in favour of the appellants. Mr. 
Mukherjee has argued that if the appel- 
lants had title and were in possesaon and 
were ploughing the land with six 
ploughs in the morning of the date 
of incident and if Mansaram and 
his sons and other relations came on 
the land and put obstructions to their 
ploughing, they had the right to throw 
fiiem out and any force used in such 
circumstances would be in exercise of 
the right of private defence. There is 
some force in the contention raised by Mr. 
Miikher.iee. On the finding of both title 
and possession in favour of the appellants 
and also of the admitted prosecution case 
that Mansaram and his men were chal- 
lenging their right to plough and putting 
obstruction to their ploughing, there is 
no gainsaying the fact that the owner in 
possession of the land has a right to 
remove the obstruction by force from 
the land. They had undoubtedly a right 
of private defence of property to throw 
them out. They had besides the right of 
private defence of the person as well if 
in course of throwing them out they 
had any reasonable apprehension ^ of 
bodily injury. The question that arises 
here is, in our view whether the right of 
private defence which the appellants had, 
was to the extent of inflicting such injiiry 
as they have done in the present case 
leading to death of a number of persons. 

9. The prosecution case is that the 
appellants, with others came upon the 
Innfl with six ploughs and started plough- 
ing. Mansaram and his sons and others 
protested and attempted to obstruct and 
thereupon the appellants and _ their men 
who were armed with tangis, spears, 
lathis and other deadly weapons assault- 
ed them resulting in the death of three 
men on the spot — and this (one?) the same 
night and grievous, hurt to another. Mr. 
Mukheriee learned Advocate for the ap- 
pellants submitted that the appellants 
were in possession of the land from be- 
fore. They had cultivated the land and 
on that date they came for final plough- 
ing before actual sowing. They had a 


right to the property and were in posses- 
sion of the same. There was besides 
attack from the side of Mansaram result- 
ing in injury to Sadananda and two 
others and therefore the appellants who 
had the right of private defence were in 
apprehension of not only being thrown 
out of possession but of being themselves 
injured at their hands. 

They had therefore the right to attack 
Mansaram and his men for saving their 
lives and propel ty. They had reasonable 
apprehension of death in view of the 
fact that Mansaram was accompanied by 
10/11 persons and had earlier attacked 
them, Shibpara was examined at the 
Sadar hospital Purulia on Augurt 14. 
1954. The doctor who examined him 
found one lacerated injury l" x i" x 
scalp deep about 2” of the right side 
of the head about 2" left of frontal 
eminence. The injury might be caused 
by some hard and blunt substance such 
as lathi There is no evidence that any- 
body else from the appellants' side was 
examined by any doctor and there is 
no specific evidence about the nature of 
such injury. 

The injury of Shivapada is not there- 
fore of such a nature as might give rise 
to a reasonable apprehension that the 
lives of the appellants would be at a 
stake unless they attacked Mansaram 
and his party and inflicted such injury 
resulting in the death of so many per- 
sons. Section 100, Indian Penal Code 
provides the circumstances when the 
right of private defence of the body 
extends to the voluntary causing of 
death. This section provides for a right 
of private defence to the voluntary 
causing of death or of any other harm 
to the assailanl if the offence which oc- 
casions the exercise of the right is such 
as may reasonably cause the apprehen- 
sion that death will otherwise be the 
consequence of such assault. 

There is sufficient evidence to show 
that the appell^ts' party consisted of 
more than nine persons. According to the 
prosecution it was 40 persons and the 
evidence has shown that though they 
came with ploughs, they came armed 
with deadly weapons including tangis, 
spears, axes, lathis etc. The injury 
on the head of Shivapada was of 
a minor nature and on the evi- 
dence it is difficult to hold that even if 
Shivapada was assaulted by Mansaram 
it was to such an extent as would rea- 
sonably cause an apprehension in the 
minds of the appellants and others that 
tmless they inflict blows they would 
themselves be killed. The trouble was' 
over possession of land and according to 
the defence they were in possession of 
the land. The prosecution has adduced 
evidence to show that some of them 


-u that the "whole family of 

^ere be fished. As a ma^ 

^ Si dead persons mdu^ 
ter of fact ^ three sons and bis 
Mansaraim . this right _ of 

.brother- It is ^ v,e weighed in a 

private defence c^ot b but 

golden scde .^?®,iose that the situa- 
even so. as would justify mak- 

tion SsSt on so many per- 

ing murderous assa ^ee died on 

sons as a of wtog itd 

the spot and o^e dieo ^^ast 

same night and cir^um-; 

grievous hurt, iue ^ appoii^^ 

£i.cas clearhr o£ 

Iparty "wanted to rg^e ^ evidence 

force and .^^as shouting that the 

that oiie of *?^ar^aram would be ex- 
whole the evidence therefore 

terminated. On di , ^^le appdlants 

Iwe hold that ®7^vate defence, they had 

had the right olpnvam^^ ^ 

i;rreas<)nable. gP^-'*“5“ass“ult was 
r£a^“‘^S«rivr?heir proper^ or 
to save themselvM. convict- 

10. J'^dge under 

ed by the leaded S^sio ^ ^ .We have 
S. 302 read f'+i- annellants hadWle 

already found that ^e aPP^^^^ and &at 

and nrivate defence. It 

i hev had right o£ P +Vie spot armed 

that *oy ISr ptoShine hut 

ilthough 0^7^ omblv of the appellar^ 
;ven S^^Si unlawful assemb- 

jannot be said to conviction under 

Ly and therefore the C. is bad m 

S. 302 read with S. 1^ 

taw- Tudee framed charge 

11. The teamed Judge 
both 302/34 ^ 

Section 304/149 t- had the right 

finding that the app exceeded it 

of private defence but tn y 

the offence (Uter discussing the 

under S. 304 ^ P- ^ (Aiterg^hed). 
evidence his Lo^f- „ very severe nature 

I The iniunes were of very se 

and the strokes were could be 

•and accordmg to tn ^^apons hke 

caused by ^tiarp-cuttog ^ We have 
togis, spear, ge an the appel- 

already noticed tnat -nrivate defence 

lants had the ^^^ht of pnvam^^ 

S'o“ w?re"1? tto vttoeroble 

ftjy ^had'rieS'of onyo*®, Sat 

thah assembly was oj* Ss^‘ 

S'"?? ^o of Se ;£lndh« to. 

thev had right of private defence the of 
Sn?e committed would not be one mder 
Spc_ 302 I.' P. C. hut would he ^aer 
^ 304 I P C that is, for culpable homi- 
Sdl fot tomurdet. The torga 


Sivapada V. State (Das J.l 


Cal. 31 


State ll-'aa O.J , u 4. 

was under S. 304/149 ^ 

i S®" loSsi'l . R C 5J?n thoueh r.0 
rin that section was framed provi- 

fX go^o — ^ tSTS 

Site S.circu^nces ^d “ 

sent case it is clear ^at they c^e ^ 

fitJ??irSedffS 

y J1 ciHp of Mansaram, they stan^ 

^ A inriirtinff giievous injuries 
assaultmg and of them were 

tneether upon the land, muime j 
S lud while to people w®®. 
land they left together. This is tne ^ 

dence of the Prosecution v^nesses pa^- 

rnlarlv the evidence of P. Ws. 4 to ‘i 
thev are eye witnesses of the occurrence 

“S?MK£io^ 

tbpv left together and m the mean 
SjelSlSed iuiunes on so ^y Po^ 
SSs with various weapons 
carried Although there is a difference 
in rammon object and common 
they both deal with combination 
•;ons which became pumshable es ^n^^ 
in one offence and the charge mder po- 
tion 149 I. P. C. IS no impedimmt to a eon 
viction by the apphcation of S. 34. U me 
evidence discloses the commission of me 
offence in furmerance of common 
tion of aU. The only question m_at rs^J 
be considered in this connection is whe^ 
mer S prejudice is likely to be caused 
“ thrlpiallants lor to ab^oe ol^ 
charge under S. 304 read with S. ^ 

I P C There were already marges ^d^ 
Sec.’ 302 read with S. 341. P. 
annellants for murder of me dilteremi 
SorS^^nd mey were merefore aw^e 
nf the charge and evidence was adduced 
^d the qStion of prejumce does nof 
Sse in me present case, "nie appellante 
had notice mat mey were bemg tried as 
sharers, in me offence of murfer und^ 

S 34 and also mat meir liabihty was co^ 
lectivl^d vicarious and not mdiwduah 
On the evidence merefore me inference 
S col^lS intention can be draum.^d 
?hP aSnellants are Hable to be convicted 
for the offence of culpable hoimcide. read 
I 34 L P C. We have already held 
mat m'e appellants have the right oI 
vafe defence and therefore the app^^ts 
miicd- be held guilty imder S. 304 i 

Sad 4 m S. 34L P. c. We have ^eady 
discussed me nature of tbe m]unes ^ 
of the shouts to exterminate_ the v/hoie 
family and obviously me injuries were in- 
flicted wim intention to causmg 
and death has caused to three on me 

spot, to one in course of the same mght and 

fifth man had at le^ grievous hurt. 



32 Cal. 


Eank Film Distributors v Ee^strar n 


iSec 302/34 T P ^ charge under 

DPn«nt<r^+i’ ?• !?• acquitted the ap- 
nf charge. There was no an- 

£ sucIfSrm^^t °+f-^ acquittal a^d 
not pr5,Sf + 1 ? * “ appeal should 

nil? ^ murder read with 

S. 34. There is no doubt that the learned 
Judge acquitted- them of the charge of 
murder imder S. 302/34 I. P. C and on 

witn m b. 403 of the Cr. P. C. thev can- 
not be convicted under S. 302/34 I.‘ P C 
[We have however already found that in 

view of fha far.f + 1 ,„ 4 . xT,™ 1 . _ ^ ™ 


I ^ --w CU.X cdu V • xouna tnat in 

wew of the fact that they had a right of “* -^oss of revenur+T cT+ 

their convicHoe gf>g» “2 ="d ^„IS6I Ortoa 62 and 


I - w- w**V. l/llCtt tilt 

iunS^s'^^oTr^ p^^n 

uiJdS S w P ^ conviction 

l£t hH S. 34. is 

S 302% T% .S'^^uittal under 

&. 302/34 I. _P. C. and is perfectly legal 
and proper m this case. ” 

coming to the evidence we 
tod that the learned Judge dealt with the 
evidence against each of the appellants 

discussSg eS- 

dence the learned Judge proceeded.) 

tTio therefore we find all 

the appellants guilty imder S. 304 Part I 
read with S. 34 I. P. c. On the question 
appeUants are all agii- 
^^ve natural attach- 

tlX 6 T)T! TnT* rnt. — 7_ _ 


A.I.R. 

Am 1969 CALCUTTA 32 (V 56 C 7\ 

A. K. MUKHERJEA ' AND S K" 

^ ■ mtjkherje^ J™ ®- ^ 

ApBSL??Th?SSS „1 

West; Bengal aS? S&^ap'iSS.r 

21™. “»• « of 
/iSi?n ^ f 

State to 

.Court _ Boaf ‘■S rev?„”„^„“'g;”,o 


ment for +Si- i natural attach- situate in BoinW 

m^t for their land. They had their title registered transfer of 

^ land and they came Would enable +Tiq Calcutta to Bombay 

artier nomicallv more eco- 


A. H. 6. No 2 of and 

from. (Orissa). Dissent. 

tio“?ha™Sb?7ctT'tti‘ a®'?”' 

High Court at Calriif+i^ sanction of the 
the registered office of the% °^*3ined, 
present situate in the St£% 
be removed to%e Q+ ^^^Kal 

fu^^fMp2ralSE““: 

CourtVr" “confimaHon 

grounds were stated: ^ followmg 

sitult^^ ^E?mS£ 

registered officJfrel transfer of 


xiT i . “f •‘too ana they 
in the height of cultivation season with 

earlier 

Iv +hi?» X possession. Undoubted- 

ly there was obstruction from the side of 
Mansaram and his relations and appSXi?! 
to beads over obstruction 

that time of the ces in Bom'bav ‘7un regisrered offi- 
year. They are not really criminals bv scope at Bnmhrt.. There ■ was better 

aro^^ hht they lost their balance. We company’s businXc: f°^.,o^ansion of the 
are aware of the agriculturist’s love for to cSme £to cS>f®® there 

!w !“X,i^\^?^_.that m a case tike this In the fil£ inSt^- who wer^“ 

ith, not- ed in the distributi£ oTtiXir? ® 

I persons such personal contant and 


nomicatiy ot.bbPs "lore eco- 

Suf .ffeJW 


--- — iccA wicit in a case lik€ 

leniently dealt with, not- ed in the distrihn?iA« ..x mterest- 

TOths^ding the fact that several persons such personal rnntY?t°^ ^hcm products and 

therefore. s£ten£ Promo£ the inte%2 ^"^^tiaUy 

each nf +« -D T X... . „ “ = f.y j “'‘^."i^rests of the company, 

holdeX Xfth? of the share- 


eadi "Ih-eiorTsSce 

each of them to R. I. for 10 years. 

iva^^’r, already found that there 

was no unlawful assembly and therefore 
me conviction under Ss. 147 and 148 I. P. 
o; ftand. Their conviction . under 

®ot, aside and 
1 fu ^oquitted of the charge. This 
appeal therefore succeeds in part The 
conviction under Ss. 147 and 148 I. P. C. 

IS set aside and they are acquitted of 
Jbe conviction of the nine 
appellants under ,S. 302/149 I. P. C. is also 
set aside but they are instead convicted 
under S. 304, Part J read with S. 34 I p 
and they are sentenced to R. I for’ 10 
£rdLglv^' ^PP^^ Is disposed of ac- 

^>^b/b.v.c. _^^p,rti..How6d. 

ELMVC258^68 ^ that no 


holders nrth“ mterest of the share- 
ed Ibe register- 

BombS' ThP^cS™, to 

to the ' prayer of thp accede 

ground- that the appUcat^n^^ 
m particulars in support* of lacking 

toe transfer of the rerfstered 
be beneficial to the office would 

holders and that a ba£p share- 

futffisf ‘ o/sr 

holderrSh wL JSfe? S‘- 

Of special resolutiLs^/iff'fXiY the shape 



1969 Eank Film Distributors v. Registrar of Companies (Mukherjea J.) CaL 33 


separate reasons had been given as to “whv 
the transfer of the registered office would 
be in the interest, of the shareholders. But 
if the transfer was in the interest of the 
Company, it was ipso facto also in the 
interest of the shareholders. It was not 
necessary that each and every reason ad- 
vanced for transfer of the registered office 
had to be justified by . evidence. In the 
nature of things, the evidence which the 
company would be required^ to adduce 
would be of its prospective business opera- 
tions and future conduct of its aff^s in 
relation to the present. The evidence 
would be, therefore, necessarily vague 
and problematic and might well verge on 
speculation. When the Company, its 
shareholders and directors had in exer- 
cise of their judgment, after mature de- 
liberation decided on the course propos- 
ed in the special resolutions the evidence 
that could be given was of little assist- 
ance to the Court. (Paras 4, 7 and 8) 

Section 17 (3) (a) enjoins that before 
confirming the alteration, the court must 
be satisfied that sufficient notice has been 
given to every person or a class of per- 
son whose interests will, in the opinion 
of the Court, be affected by the altera- 
tion. It is true that although sub-section 
(4) specifically requires that notice of the 
petition must be served on the Registrar, 
no specific provision has been made for 
notice to -the State. But it can hardly 
be disputed that the language of S, 17 is 
sufficiently wide to enable the court to 
direct notice to be served on the State if 
the Court is of opinion that the interests 
of the State will be affected by the order 
to be made in the application, 

(Para 13) 

Under the statute, it is for the mem- 
bers of the company and not for the 
State to decide whether the registered 
office of the company should be transfer- 
red from one State -to another in the in- 
terest of the company for the reasons 
specified in S. 17. It is for the court to 
co nfi rm or not to confirm the _alteration. 
To permit the State to contend that the 
proposed transfer of the registered office 
will not enable the company to carry on 
its business more efficiently or economi- 
cally, contrary to the opinion of the 
shareholders expressed in the special re- 
solutions, wOl be to enable the State to 
have a voice in an aspect of the manage- 
ment of affairs of the company which is 
not warranted by statute. The transfer 
of a registered office by itself does not 
affect, or appreciably affect, the scope of 
employment of the people of the State. 
It was therefore useless to refuse to con- 
firm the alteration on the ground of loss 
of prospect of employment in the State. 
In any event, taking a broader perspec- 
tive, the loss of employment in one State 
Would be balanced by emplo3nnent in 
another. After all, the country was one 
1969 CaL/8 I G— 19 


and indiwsible. The contention that the 
revenue of the State in sales tax or the 
share of the State in the income-tax 
would be adversely affected was also not 
soimd. In this view of the matter the 
consideration that by transfer of the re- 
gistered office, the economy and revenue 
of the State would suffer, appeared to be 
unreal or at the most, speculative, and 
was, therefore, not a relevant considera- 
tion in the present application. In . any 
event, the loss of revenue in one State 
would be accompanied by increase in re- 
venue in the other. In the administration 
of justice, the interests of a particular 
State ought not to be thought of in a 
sectional manner and what has to be con- 
sidered, is the interest of the coimtry as 
a whole. (1967) 71 Cal WN 340, Reh on; 
AIR 1957 Orissa 232 and AIR 1961 Orissa 
62 & A. H, O. No. 1 of 1957 (Orissa), Diss- 
ent. from, (Paras 14, 15, 16, 17, 18 & 22) 
Cases Referred: Chronological Paras 


(1967) 71 Cal WN 340=1967-1 Com 
LJ 200, In re Mackinnon Mackenzie 
& Co, Ltd. 12 

(1965) AIR 1965 Cal 16 (V 52), In re 
Standard General Assurance Co. 

Ltd. 12 

(1961) AIR 1961 Cal 666 (V 48) =65 
Cal WN 99, Mahaluxmi Bank Ltd, v. 
Registrar of Companies, West 
Bengal 25 

(1961) AIR 1961 Orissa 62 (V 48)= 
(1962)^ 32 Com Cas 497, In re Orissa 
Chemicals & Distilleries, Private 
Ltd. 19 

(1957) AIR 1957 Orissa 232 (V 44)=ILR 
(1956) Cut 697, Orient Paper Mills 
Ltd. V. State 19 

(1957) A. H. O. No. 1 of 1957 (Orissa), 
Bonai Industrial Co. Ltd. v. State of 
Orissa 19 

(1951) 1951-1 AU ER 881=1951 AC 
625, Ex Parte Westbum Sugar Re- 
fineries Ltd. 9 24 

(1908) 1908-2 Ch 287=77 LJ Ch 629, ’ 

In re Jewish Colonial Trust Ltd. 9 

(1907) 1907 AC 229=76 LJ Ch 458, 

Poole V. National Bank of China 
Ltd. 24 


S. K. MUKHERJEA, J. ; This is an ap- 
peal against an order by which the learn- 
ed Judge dismissed an application imder 
S. 17 of the Companies Act for confir- 
mation of alteration of the- provisions of 
the Memorandum of Association of a 
Company by special resolutions so as to 
transfer the place of its registered office 
from one State to another. The register- 
ed office of the company is situate at Cal- 
cutta. One of the main objects of the 
company is to carry on the business of 
distributors of films. By those special 
resolutions it was resolved that subject 
to the sanction of the High Court at Cal- 
cutta being obtained, the registered office 
of the company at present situate in the 
State of West Bengal be removed to the 
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State of Maharashtra and the relevant 
clause in the Memorandum of Associa- 
tion be altered accordingly. 

2. It is stated in the petition that in 
arriving at the decision to transfer its 
registered office from Calcutta to Bom- 
bay, the facts taken into consideration 
were: 

(i) The Head Office of the company is 
situate in Bombay, registered office of 
the company is situate in Calcutta and it 
is essential that this anomaly should be 
removed by transferring the registered 
office of the company from Calcutta to 
Bombay to enable the company to carry 
on its business more economically and 
more efficiently , from administrative 
point of view. 

(ii) The registered offices of most of the 
foreign film companies are situate in 
Bombay and, therefore, it is considered 
essential that the company’s registered 
office should also be situate at Bombay. 
It will assist the company to compete in 
its business with other foreign film com- 
panies if the registered office of the com- 
pany is situate there. 

(iii) There is better scope at Bombay 
for expansion of the company’s business 
as it is easier there to come into contact 
with foreign visitors in the film industry 
who are interested in the distribution of 
their products and such personal contact 
will essentially promote the interests of 
the company. 

(ivl It is in the interest of the share- 
holders of the company that the register- 
ed office of the company be removed to 
Bombay. 

3. Notice of the application was serv- 
ed on the Registrar of Joint-Stock Com- 
panies and as directed by the learned 
iudge, also on the State of West BengaL 
No affidavit was filed by the Registrar 
or by the State. The application was op- 
posed only by the State on the ground 
that sufficient cause has not been shown 
as to why the registered office should be 
transferred to Maharashtra. 

4. It appears that the learned Judge 
refused to accede to the prayer of the 
company because, in his opinion, the peti- 
tion was lacking in sufficient particulars - 
in support of its case that the transfer 
of the registered office will be beneficial 
to the company and its shareholders. The 
learned Judge observed that a bare aver- 
ment putting in the relevant provisions 
of the statute is not enough. We respect- 
fully agree. The petition however does 
not merely repeat the provisions of the 
statute. In paragraph 8 of the petition 
reasons have been given in sufficient de- 
tail as to why in the oninion of the share- 
holders which is expressed in the shape 
of special resolutions, the transfer of the 
registered office will enure to the benefit 
of the company. The reasons appear to 


be cogent and have the merit of sound 
Mmmercial sense to reconunend them. 
The learned Judge found that material 
particulars are lacking because it is not 
indicated what has happened since 1962 
when the Head Office of the Company 
removed to Bombay by reason of 
which the decision to transfer the regis- 
tered office to Bombay has been t ak en; 
because the petition does not disclose why 
it ^ easier to make contacts with foreign 
visitors in the film industry if the regis-^ 
tered office is transferred to Bombay, 
when the purpose may well be served by 
the Head Office; and because the peti- 
tion does not indicate why it will be in 
the interest of the shareholders to trans- 
fer the registered office to Bombay. 

5. 'The Head Office of the company 
was transferred to Bombay in 1962. That 
the shareholders did not decide to trans- 
fer the registered office to Bombay af 
once or soon thereafter does not, in ouj 
opinion, call for an explanation. Thg 
shareholders may decide early or late. 
The test to be applied is whether at the 
time when the resolutions are passed, 
the shareholders have, by domestic deli- 
beration, for any of the reasons specified 
in S. 17, decided in favour of the trans- 
fer. 

6. No doubt the Company has not in- 
dicated why trade contacts cannot be 
made through the Head Office at Bom- 
bay. Indeed it is not possible to con- 
tend that they cannot be. The case is, 
however, one of convenience. For the 
purpose of business negotiations it will 
be clearly more convenient to have the 
registered office at Bombay which is thg 
hub of film industry in India, especially 
when the Head Office is already there. If 
that is so, we do not see why the Court, 
m exercise of its powers imder S, 17 
should make the decision of the share- 
holders nugatory by refusing to confirm 
the alteration. 

.7. It is true that no separate reasons 
have, been given as to why the transfer 
of the registered office will be in the in- 
terest of the shareholders. If the trans- 
fer is in the interest of the Company, if 
is ipso facto also in the interest of the 
shareholders. 


8. We do not agree that each and 
every reason advanced for transfer of 
the registered office has to be justiHed 
by evidence. _ In the nature of things, fha 
evidence w^ch the company will be re- 
Quired to adduce will be of its prospective 
business operations and future conduct of 
Its affairs in relation to the present. The 
evidence will be, therefore, necessarily 
vague and problematic and may -well 
verge on speculation. And yet, the Com- 
pany, ite shareholders and directors may 
bona fide m ^erdse of their judgment, 
after mature dehberation have decided 
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on the course proposed in the special re- 
solutions. Nevertheless, the evidence that 
f>an be given is of little assistance to the 
Court 

9. In Re Jewish Colonial Trust LtcL, 
ri908) 2 Ch 287 it was held that the prin- 
ciples which have been laid down for the 
guidance of. the Court in dealing with ap- 
plications for confirmation of reduction 
of c^apital apply to appliciations for con- 
firmation of alteration of the Memoran- 
dum of Association- In Ex Parte Westbum 
Sugar Refineries Ltd., (1951) 1 All ER 
881 in an application for sanction of re- 
duction of capital the company stated in 
the petition that the capital to be return- 
ed was in exc:ess of its needs but did not 
state by how much it was surplus. The 
Company was threatened -with nationali- 
sation- The first court dismissed the ap- 
plication because it was against public 
policy fo aid a company threatened with 
pationalisation to part with its assets and 
also on the ground that the company had 
failed to show by. how much its capital 
was surplus to its requirements. On ap- 
peal, the House of Lords, in reversing 
&ie order of dismissaL held that the pos- 
sibility that the industry in which the 
company was engaged might be nationalis- 
ed as the result of future legislation was 
not a ground on which the Court should 
refiise to confirm the reduction. 

10. As for the other ground. Lord 
Radcliffe said: 

"I pass, to the second, md, mdeed, the 
main reason whicii weighed with the 
learned Judge. In his view it was essen- 
tial for the appellant company, which 
showed by its petition that the groimd of 
the proposed reduction was that the share 
capital to be returned was in excess of 
Its wants, to demonstrate to the court by 
how much its capital was in fact, surplus, 
and, since the evidence presented to the 
court was deficient in this respect, a 

material fact had not been made out 

The conclusion itself is based on a mis- 
understanding. I cannot find any good 
reason w'hy the court should be concern- 
ed to know v/hat is the extent by v,^hich 
the companv’s capital is surplus to its re- 
qmrements. If by that phrase, itself suscep- 
tible of ambiguity, is meant the extent 
by which the whole of the company’s as- 
sets. at the best contemporary valua- 
tion that can be placed on them, exceeds 
what is required for the future conduct 
of its business, the precise information on 
. this would do nothing to aid the task of 
" the court, for it would throw no light on 
the sole point which is here in question, 
viz., how much of the paid up share capital 
is_ to be returned as stilus? Nor do I 
think that evidence of this kind is usually 
required in cases of this sort. In truth this, 
which is the real question, answers itself 
by the company’s own resolution ......... 

how much of the paid up share capit^ of 


the company can dispense with in future 
is a domestic mattei which the share- 
holders and their managers must decide 
among themselves If the amount which 
the.y have decided on. works no injustice 
to creditors or to shareholders I see no 
purpose which can be ■served by the court’s 
insisting on a precise figure of the com- 
pany’s wants or the striking of an exact 
balance between that figure and the total 
available resource in hand.” 

IL In our opinion, the principles ex- 
pressed in the judgment of Lord ^dcliffe 
apply with equal force to an application 
for confirmation of alteration of Memo- 
randum of Associatiou 

12. The learned trial Judge directed 
notice of the application to be served on 
the State. Before us. the State opposed con- 
firmation of the alteration on the ground 
that the transfer of the registered office 
of the company will affect the general 
economy of the State and in particular, 
its revenue. Latterly, a great deal has 
been said with regard to the right of the 
State to appear in an application under 
Section 17 of the Companies Act and the 
grounds bn which the State may oppose 
the applicatiou In Re. Macldnon Mack- 
enzie and Co. Ltd.. (1967) 71 Cal WN 340. 
A. N. Ray J. held that the State cannot 
as a matter of right be heard in an a^ 
plication under S. 17. In several deci- 
sions of the Orissa High Court to which 
we shall presently advert it was held that 
the prospect of loss of revenue to the 
State is a material considerafioh. A. N. 
Ray J. was of opinion that no hard and 
fast rule can be laid down that under no 
circumstances it is open to the State to 
contend in these applications that there 
may be loss of revenue. In Re Standard 
General Assurance Co. Ltd., AIR 1965 
Cal 16. B. C. Mitra, J. expressed the view 
that if the company has an existing lia- 
bility to the State no doubt the State be- 
comes the creditor of the company and 
therefore would be entitled to oppose the 
alteration, if its interest as a creditor is 
likely to be affected by the alteration, 
but the statute does not confer upon the 
State as a prospective creditor, the right 
to oppose the proposed alterations. 

13. Section 17 (3) (a) of the Companies 
Act enjoins that before confirming the al- 
teration, the court must be satisfied that 
sufficient notice has been given to every 
holder of the debentures of the company 
and to every other person or a class of 
persons whose interests wiU, in the opi- 
nion of the Court, be affected by the al- 
teration, It is, however, to be noticed 
that although sub-section (4) specifically 
requires that notice of the petition must 
be served on the Registrar, no specific 
provision has been made for notice to the 
State. If it were the intention of the 
legislature to serve notice on the State, 
it is difficult to see why no specific pro- 
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vision was made in that behalf. Be that 
as it may, it can hardly be disputed that 
the language of S. 17 (3) (a) is sufficiently 
wide to enable the Court to direct notice 
to be served on the State if the Court is 
of opinion that the interests of the State 
will be affected by the order to be made 
In the application. 

14. If notice is served on the State 
under S. 17(3), the question arises whe- 
ther the State can object to the trans- 
fer of the registered office on the ground 
that the reasons which have prompted 
the shareholders to pass the resolution 
are not valid or that those reasons have 
not been substantiated by the materials 
disclosed in the petition. In the absence 
of statutory provisions, it is not for the 
State to exercise control over the con- 
duct of affairs of a company. Under the 
statute, it is for the members of the coni- 
pany and not for the State to decide 
whether the registered office of the com- 
pany should be transferred from one 
State to another in the interest _ of the 
company for the reasons specified in Sec- 
tion 17. The shareholders have caress- 
ed their decision by special resolutions in 
favour of the transfer. It is for the court 
to co nfir m or not to confirm the altera- 
tion. If the State has no voice under the 
statute in the conduct and management 
of the company’s affairs, it is difficult to 
see how the State can contend that the 
reasons which have impelled the share- 
holders after domestic deliberation to de- 
cide on transfer of the registered office, 
are not tenable. In our opinion, the 
State has no such right. To permit the 
State to contend that the proposed trans- 
fer of the registered office will not en- 
able the company to carry on its bu^ess 
more efficiently or economically, contra- 
ry to the opinion of the shareholders ex- 
pressed in the special resolutions, will be 
to enable the State to have a voice in an 
aspect of the management of affairs of 
the company which is not warranted by 
statute. 

15. It was then contended that the 
economy of the State will be adversely 
affected if the registered office is shifted 
elsewhere. The State is benefited by 
the opportunities of employment, a com- 
pany affords. In most . cases, the regis- 
tered office employs a comparatively 
small number of people. The bulk of a 
Company’s employees are engaged in in- 
dustrial rmdertakings, in trade or in ge- 
neral administration.' , If a Company de- 
sires to transfer its business activities 
from one State to another there is noth- 
ing in law to prevent it from doing so. 
If the Court refuses to sanction the trans- 
fer of the registered office by dismissing 
the application for confirmation of the 
alteration,' the Company rnay yet leave 
the husk of a registered office to function 
in the State and transfer its entire busi- 

A 


ness_ activities elsewhere. There are many 
foreign companies which have their re- 
gistered offices abroad but whose busi- 
ness activities are entirely confined to 
India. It will be wrong, in our view, to 
equate the location of the registered of- 
fice of a company with the field of its 
business operations. The transfer of a 
registered office by itself does not affect, 
or appreciably affect, the scope of employ- 
ment of the people of the State. In the 
present case, the Head Office of the Com- 
pany has already been shifted to Bombay. 
The company is free to engage or not to 
engage , in business in Bengal. It is there- 
fore useless to refuse to confirm the al- 
teration on the. ground of loss of prospect 
of employment in the. State. In any event, 
taking a broader perspective, the loss of 
employment in one State will be balanced 
by employment in another. After aU, 
the country is one and indivisible. 

16. On behalf of the State it was urg- 
ed that the revenue of the State in in- 
come-tax and sales tax is likely to suffer. 
In our opinion, this is a misconception. Iq 
the scheme of the State Sales Tax Acts, 
sales tax is payable to a State on sale of 
goods which are within that State; rmder 
the Central Sales Tax Act, it is payable 
to the State from where the movement of 
goods in the course of iriter-State trade 
and commerce commences. Sales tax 
payable on the sale of a company’s pro- 
ducts or on goods purchased by the com- 
pany does not depend on where the re- 
gistered office of the company is situate 
or . where the contract of sale is made. 
Transfer of the registered office of a 
company is, therefore, irrelevant for the 
piurpose of Sales Tax realised by the 
State. 

17. As for income-tax, the share of 
a State out of the proceeds of income-tax 
does not appear to vary with the income- 
tax realised in the State. Article 270(1) 
of the Constitution provides that taxes on 
income other than agricultural income 
shall be levied and collected by the Gov- 
ernment of India and distributed be- 
tween the Union and the States in the 
manner provided in CL 2. Cl. 2 provides 
that such percentage, as may be prescrib- 
ed of the net proceeds in any financial 
year of any sudh tax except in so far as 
those proceeds represent proceeds at- 
tributable to the Union Territories or taxes 
payable in respect of Union emoluments 
shall not form part of the Consolidated 
Fimd of .India, but shall be assigned to the 
States within which the tax is leviable in 
i|^3t year, and shall be distributed among 
those States in such manner and from such 
time as may be prescribed. The proceeds 
of income tax are distributed among the 
States under the provisions of the relevant 
Constitution (Distribution of Revenue) 
Orders by which a fixed percentage is 
allotted to a State. These orders are pro- 
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19 In Orient Paper MiUs Ltd v. 
State AIR 1957 Orissa 232 it v/as hdd 
by the Orissa High Court that where y 
a^change of regi^ered office of a com- 
pany situate within a certam State, that 
State would suffer a substantial reduc- 
tion of income from income-'to and salp 
tax, the Court would take that fact into 
S’oaSt and would refuse to conto *e 
resolution seekmg to transfer ^ 
tered office of the company. The deci 
Sion in Orient Paper was approved 

by a Division Bench of the Onssa ffig 
Court in Bonai Industrial Co. Lt^- y- 
State of Orissa, A. H._0. No. 1 of 19^ 
(Orissa) and followed in Re Oi^sa 
^cals & Distilleries Private Ltd., AIR 
1962 Orissa 62. 

20. In the Orient Paper Mills case the 
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behSf of the Stete that the State of 
Orissa was likely _ to lose a substan^ 
sum in revenue if the registered office 
was transferred to C^cutta. The conten- 
tion appears to have bep foimded on the 
assumption that a portion of mcome-tax 
realised by the Central Government is 
paid to the respective States m Propor- 
tion to the tax realised m the State con- 
cerned. Under the Finance Distribution 
Order thm in force, every St^e was en- 
titled to a fixed percentage of the proceeds 
of income-tax which did not 
the income-tax collected in Ibe State. 
Moreover, there was nothmg m rhe in- 
come-tax Act of 1922 'ojber which a 
company was to be asses^d at Ibe place 
where its registered office was atuate. 
A company was assessable at its principm 
tTT'hirVi or misnt 


A company wcn? 
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SJtend that in the interest of a jugand 
proper economic development of mfiCT 
ent regions which is its declared pohey, 
the teLsfer is or is not desxreble to 
that pvent an application under S. 17 lor 
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tered office from one State to another 
win bring the different States and the 
Centre into the arena vnth laval econoOTC 

contentions. We do ^thl 

tituation contemplated by S. 17 of the 
Companies Act. 


the State wnere unt: v,uii>-xciu.i- 
made or where the registered office of 
the company was situate Rehance ^ 
placed on a passage in Halsbupr s Laws 
of England, 3rd Edition VoL 6 at page 113 
where it is said; _ 

"The residence of a company is of 
great importance in revenue law, and 
the place of incorporation is not conclu- 
sive on this question. In general, re^- 
dence depends upon the place where the 
central management and control ,oiJ:he 
company is located. It follows that Jf 
such central control is divided, the com- 
pany may have more than one residence. 
The locality of the shares of a comply 
is that of the register of shares. The 
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head office of the company is not how- 
ever necessarily the registered office of 
the company, but is the place where the 


company. 

substantial business of the company is 
carried on and its negotiations conduct- 
ed.” 

The passage in our opinion, is no autho- 
rity for the proposition that a company 
is necessarily assessable at the place 
where its registered office is situate. As 
we have already said, there is nothing in 
the Income-tax Act of 1922 or of 1961 
under which a company is to be assessed 
at the place of its registered office. 

22. In these circumstances, we ' are 
unable to agree that the transfer of the 
registered office of the company by it- 
self, affects the revenue of the State or 
even if it does, the prospect of loss of 
revenue is a relevant factor to be taken 
into consideration, in the facts and cir- 
cumstances of the present case. 

23. It is only fair to point out that 
the company in its petition has stated 
that the removal of the registered office 
will not involve retrenchment or dismis- 
sal of any employee of the company nor 
will it cause any loss of revenue to the 
State of West Bengal 

24. It has been argued that as an ap- 
plication for confirmation of alterations 
in a Memorandum of Association is in 
pari rnateria vdth an application for con- 
firmation of reduction of share capital, 
in making an order under S. 17, the in- 
terests of the public have to be taken in- 
to consideration. The State represents 
the public and therefore the State is en- 
titled to be heard and the interests of the 
State have to be safeguarded. In this 
connection, reliance has been placed on 
the decision in Poole v. National Bank of 
China Ltd., 1907 AC 229 where an ap- 
plication for confirmation of reduction of 
share capital fell to be considered by 
the House of Lords, Liord Macnaghten 
said: 

"In the present case, creditors are not 
concerned at all. The reduction does not 
involve diminution of any liabilities in 
respect of unpaid capital or the payment 
to any shareholder of any paid-up capi- 
tal. The only questions therefore to be 
considered are these: (i) Ought the court 
to refuse its sanction to the reduction out 
of regard to the interests of those mem- 
bers of the public who may be induced 
to take shares in the company and (ii) is 
the reduction fair and equitable as be- 
tween the different classes of sharehol- 
ders?” 

On the strength of these observations it 
has been contended that in an applica- 
tion for confirmation of the alterations 
in a Memorandum, the interests of the 
public have to be taken into considera- 
tioru Lord Macnaghten however made 
It clear that he meant by interests of the 


A.r.R. 

the interests 

which have to be protected are of those 

Thprf t ^ company, 

^ere ^ nothmg in _ the judgment from 

that his Lordship in- 
tended that the revenue interests of the 
state or the economic interests of the 
state have to be considered in sanction- 
^g a reduction of share capitaL In 1951- 
1 ^ ER 881 Lord Radcliffe said: 

^ in question is a reduction of 
share capital by repaying some paid-up 
share capital. If transaction is itself 
competent, , the court should only refuse 
^ confinntaion if what is proposed to 
be done is_ somehow unfair or inequitable 
md wlmt is imfair and inequitable cannot 
extend beyond consideration of the 
mterests of creditors, shareholders and 
the general pubhc, by which term is, I 
think, meant persons who may in the 
future have dealing with the company 

aim may be minded to invest in its secu- 
nties. 

1961 Cal 666 a Division Bench of this 
tmurt e^ressed the view that the pub- 
lie and the shareholders individually and 

by neces- 
proceedings and by 
which is entrusted to the 

court, 

26. In (1967) 71 Cal WN 340, A. N. 

T those observations of 

Lord Macnaghten m the sense in which 
we have understood them and we res- 
pectf^y agree with the views expressed 

learned Judge on that aspect of 
me matter. We, therefore, hold that if 
the interert of the pubhc has to be taken 
mto conaderation in an appheation under 
o. 17, the mterest contemplated is not 
revenue mterest or the interest of the 
.general economy of the State. 

27. In the view we have taken, the 
appMl succeeds. The order of the leam- 

aside. The alteration of 
uie Memorandum of Association sought 
to be effected by the special resolutions 
set out m para 7 of the petition and pass- 
ed at the extraordinary general meeting 
held on the 8th day of 
Jime 1966 IS hereby confirmed in terms 
of prayer (1) of the petition. The apSf 
lant vnll pay the costs of the Registrar 
of Joint Stock Companies which we as- 
s^ at 30 Gold Mohurs. Certified for 

S,S"“s1v.° If f S oo" 

™ orfa- i to 

28. A. K. MUKHERJEA, J • 

JHS/D.V.C. Appe;i 
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Bhupal Chandra Ray Choudhury and 
Dilip Kumar Roy Chowdhury, fm Pw- 
tioner; Ajoy Kumar Basu, for C^poam 
Party No. 1; Bijan Behan Ilitter, for Op- 
posite Party No. 2. 

ORDER: This is a rule under H 25 of 
the Provincial Small Cause Courts A^ 
obtained by M/s. Brooke Bond Indm 
(Private) Ltd., whose suit raised on July, 

7 1965, for recovery of Rs. 203.95 on ac- 
count of excess freight realized on Itoy, 

8 1962, by the Commissioners for the 

Port of Calcutta and the South Ea^em 
Railway, for a certain consignment from 
KP docks to Ghatkesar via Nagpur, a dis- 
tance of 1736 kilometres, fails before a 
learned Judge of the small causes co^ 
at Alipore. It fails, not on mente of me 
claim, but on the sole ground that the 
notice under S. 77 of the R^dways A^ 
9 of 1890, was served on the Kelimos 
Officer of the South Eastern Railway, 
not on the General Manager. On J^^rite 
the learned Judge indeed finds as a tact 
that "excess freight of Rs. 203.95 v^ re- 
alized by the defendants due to 

their miscalctdation and negligence. 

2 The Commissioners for the Port of 
Calcutta, who do not enter appearance 
in the court below and against whom the 
learned Judge dismisses the siut ^ 
parte, may be eliminated here and now. 
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Chowdhury, appearing for the 
petitions, does not press the rule against 
mem. _ He does not, presumably because 
the suit was instituted on July 7, 1965 
long, long after the expiration of three 
months frona May 8, 1962, when the 
came of action for the suit arose, for 
which the Commissioners for the Port of 
Calcutta are completely protected from 
such suit by virtue of Section 142 of the 
Calcutta Port Act, 3 of 1890. Indeed 
in terms thereof, no suit shall be brought 
after the expiration of three months 
from the day on which the cause of ac- 
tion arose. So, the suit against the Port 
Commissioners appears to be clearly 
barred in limine. See Commissioners for 
the Port of Calcutta v. Corporation of Cal- 
cutta, 41 Cal WN 1317= (AIR 1937 PC 
306) and Commissioners for the Port of 
Calcutta V. Abdul Rahim Oosman & 
Co.. (1964) 68 Cal WN 814=1964 Cal LJ 
56. 


A.LE. 

Canning 


3. The section to go by, in the con- 
text of this litigation, rested on a book- 
ing dated May 8, 1962, is not S. 77, which 
the learned Judge and the parties go by 
in the court below, but S. 78B, as Mr. 
Basu, appearing for the opposite party 
Railway submits, and rightly in my judg- 
ment. Section 78B is a new section in- 
serted by the Railways (Amendment) 
Act, 1961. It replaces tihe old S. -77. But 
that does not matter. What matters is 
the requisite written notice of claim to 
a refund of an overcharge to the railway 
administration. Such written notice is 
very much here, but to the Refimds Offi- 
cer, not to the Railway administration 
which, in terms of S. 140, read with Sec- 
tion 2(6), means the Manager, that is, the 
Gener^ Manager, or the Chief Commer- 
cial Superintendent. The ' Refunds Offi- 
cer is neither. And the seed of the con- 
troversy lies here. The Judge holds . — ■ 
and Mr. Basu supports him — that a 
notice as this is bad at law and must lead 
to the dismissal of the suit. Mr. Roy 
Chowdhmw refers to a pamphlet of 
1958, captioned: Principal Rules and Pro- 
cedure for the Preferment and Disposal 
of Claims on Railways, published under 
the authority of ■fce Ministry of Rail- 
ways, and priced at 15 paise, at page 14 
of which occurs Appendix B, the head- 
ing of which is: . 

'Designation and Address of Officers 
who may receive notice of claims for 
compensation or refund within their res- 
pective jurisdictions.’ 

^d page 15 of which tmder Appendix B 
bears inter alia: 

South Eastern Railway. 

1. The General Manager, • 

South Eastern Railway, Calcutta. 

2. The Chief Commerci^ Superin- 

tendent (Claims), 1 Royal Exchange 

Place, Calcutta-1. 


3. The Refunds Officer 23 
Street, Calcutta. 

Inspectors 

Md Station Masters' enumerated in 
Appendix D for claims below 
-Ks. 50 per consignment arising after 
m. , Slanting open delivery, 

Chowdhury con- 

Officer, b^g authorized to receive notice 
of daim for refund, and the petitiSS 
notice cannot go down as bad at law. 

4. SuA tten is the He of the contro- 
y^sy whiA Mr, Basu wants to be re- 
solyed m his favour by very various con- 
tentions noticed and answered, one by 
one, m the following lines. 

Sections 78B 
pd 140 ^d hold that a notice of claim 
other _thm the Manager or 
CT Co^ercial Superintendent (as 

l^e) fells short of the requisite notice 
the rtatute contemplates. Without more, 
certamly I may hold so. But there is a 
lot more here. The very pubHcation re- 
fe^ed to above, issued .under the high 
autaonty of the Ministry of Railway 
and made available to the pubHc at 15 
paise announces to all concerned 

m unmistakable terms that the Refunds 
Ofticer IS one who may receive notice of 
dan^for r^d. When the highest au- 
thonty I5_the railway ■ administration, 
namely, the Ministry of Railways, makS 
such a public announcement "for the gui- 
dance of the pubHc”, as Rule 2 thereof 
at page 1, says, to go strictly fay Ss. 78B 
and 140 will be to make a fetish of them 
both. The sanctity attached to these provi- 
sions is not denied. What is denied is that 
when the l^hest authority in the railway 
administration makes a public announce- 
ment that a notice of claim to the Refunds 
Officer is too good, the court is not at 
hberty to depart from their rigour. In 
the circumstances, such a one is held out 
as the agent of the Manager or the Cliiefj 
Commercial Superintendent. That is the 
way I go, not the w^ay of waiver Mr Roy 
Chowdhury Hkes me to go. quoting South 
Indian Co-operative Stores Ltd v Union 
of India, 60 Cal WH 985=(AIR 1957 Cal 
.17) and Gajanan Dhanuka v. Ufeon S 
India, 63 Cal WN 581=(AIR 1959 Cal 

215) to dte but two authorities, out of^ 
mmy, which cluster round the subject 
The way of waiver I do not go, because 
of the de^oii of a FuH Bench of this 
Court m Ba^ v. Governor-General in 
I® Cal WN 83 = (AIR 1952 Cal 
35): Such wmver must be made in the 
suit for refimd or compensation and can- 
not be prior thereto.” StiU what can 
such pubhc announcement by the supreme 
railway administration, namely 
the Minist^_ of Railways, amount to 
but recognition of service of notice of 
claim upon the Refunds Officer qua 
agent of the statutory authority as ini 
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lorder and of no necessity of such service 
upon the statutory authority, namely, the 
General Manager or the Chief Commer- 
cial Superintendent, when it is served 
upon the Befunds Officer, the proclaim- 
ed ad hoc agent of either. So, this con- 
tention fails. 

6. Second; if Ss, 78B and 140 be made 
so elastic as to include even the Refunds 
Officer as one competent to receive notice 
of claim, how low wiU you go and where 
will you stop? Will a notice to a station- 
master or even a peon do? Where then 
will you draw the line? The answer to 
such a contention is threefold. One, far 
from making Ss. 78B and 140 elastic, I 
keep them intact. All I say is: the Reftmds 
Officer is authorized to receive a notice 
of claim, and that too by the highest 
authority in' the railway administration, 
for whose benefit the Sections are in the 
statute book. And it is always open to 
them to nominate a person as their agent 
to receive the notice. Law says to the 
railway administration: 'I give you this 
protection: that you will have a prior 
notice of claim.’ The railway administra- 
tion says: 'We have nominated a certain 
person (here the Refunds OfiBcer) to 
receive such notice on our behalf. Notice 
to him, our agent, is notice to us, the 
principal.” Will the court say them 'No; 
you yourselves must recdve the notice, 
not your agent’. A clear reductio ad absur- 
dum. Two, I shall go as low as you go 
in your pamphlet or in any other authori- 
zation. Station-Masters? Yes; I shall go 
as low as that, but withm the limits of 
their authority; (i) specified ones in Ap- 
pendix D, (ii) claims below Rs. 50, and 
(iiil such claims arising after open deli- 
very; just the limits prescribed by the 
Ministry of Railways (Paragraph 8 ante). 
Peons? That looks like an argument of 
despair. I reserve my comments until 
the Ministry of Railways has authorized 
them to receive notices of claims. Three, 
the line to be drawn is the very line on 
the other side of which the Ministry of 
Ratiways, the General Manager or the 
Chief Commercial Superintendent will not 
tiavel in authorizing notices of claims to 
be received. Thus, the second contention 
fails too. 

• Rule 5 of the Principal Rides 
and Procedure, embodied in the pamphlet, 
reiterates that a notice required to be 
served on the railway administration 
^must be served on the General Manager 
••»‘'of the railway concerned, and not on any 
other person. So, the petitioner did serve 
the_ notice of claim on the Refunds Officer 
at its periL But the very next paragraph 
of rule 5 makes it clear that, touching 
a notice under Section 77, "the Railwav 
Administration will not normally take a 
plea of defective notice even if the notice 
Is seiyed on a subordinate authority who 


normally deals with such compensation 
claims under the local procedure in force 
on each Railway Administration, such as 
the Chief Commercial Superintendent, 
provided such notice is within the time 
limits prescribed”. So, the rule itself 
os the answer. The mention of the Chief 
Commercial Superintendent is illustra- 
tive, not exhaustive. The Refunds Officer, 
as the very designation implies, deals 
with claims for such refunds. On top of 
that, such a one is specifically authorized 
to receive notice of claims for refund. 

So it 'is not a defective notice even. Rule 5 
and Appendix B stand together. Not 
that they nm against one another, 

8. Fourth: Rule 8 and Appendix A do 
no more than indicate the location of 
various claims offices to assist the 
convenience of the public. They do. But 
I am going by rule 9 and Appendix B 
which list the officers competent to receive 
notices of claims for refunds. 

9. Fifth: Rule 13 prescribes: intended 
only for the guidance of the public and 
without any statutory authority, the rules 
in the pamphlet must yield, in case of 
conflict, in favour of the Railways Act 
or any statutory instrument. Who has 
ever denied that ? But no conflict - is 
there. What is there instead is a complete 
harmony. Sections 78-B and 140 no doubt 
prescribe service of notice of claim upon 
the Manager or the Chief Commercial 
Superintendent. The non-statutory rules 
(rule 9 read with Appendix B) prescribe 
that, amongst other things, service of 
notice of claims upon the Refunds Officer 
will suffice, making such officer the ad 
hoc agent of the Manager, the Chief Com- 
mercial Superintendent and indeed the 
railway administration, and satisfying 
thereby the requirement of Sections 78 B 
and 140. Notice to an agent is notice to the 
principaL That is all. To get an agent, 
no statutory rule is needed. Even a word 
of mouth is enough. And here enough 
is enough: a solemn publication under the 
high authority of the Ministry of Rail- 
ways. 

10. Sixth; what is required is delega- 
tion or authorization by the General 
Manager or the Chief Commercial Superin- 
tendent but what you find here is 
such delegation by the Ministry of Rail- 
ways, Is the Union of India, the opposite 
party before me, then disowning its 
Mi^try ? I hope not. Otherwise the 
Umon of India or its railway ministry 
will have put upon it the slur of laying 
a trap for the xmwary public with a view 
to defeating their legitimate claims. I 
shall not allow a stigma as this to be put 
upon either, unless I am compelled to do 
so, upon overwhelming evidence. There 
is nothing like that here. At all events, 
such authorization stands, all concerned x* 
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were bound to. 

n. Sevens at page 22 of the pam- 
phlet, a specimen of a notice of claim is 
given. A sample letter as this is to the 
address of the Chief Commercial Superin- 
tendent. Why write then to the Refunds 
Officer ? The same answen that, by Ap- 
pendix B, the Ministry of Railways 
directs that the Refunds Officer, as also 
the General Manager, the Chief Com- 
mercial Superintendent and others, shall 
be competent to receive notices of claims 
Hence, the notice of claim in the case, in 
hand has been addressed so. 

12. This exhausts all I have been ad- 
dressed by Mr. Basu on the Principal 
Rules and Procedure for the Preferment 
and Disposal of Claims on Railways, as 
the heading of the pamphlet is. i^d it 
has - not been possible for me to accept 
any one of his contentions. 


13. The authorities Mr. Basu cites are 
no doubt there. But they are not the 
only authorities. Indeed, there are auth- 
orities both ways. Surendra Nath v. 
Governor-General in Council, AIR 1952 
Cal 341, holds that the sending of a claim 
to the Chief Transportation Manager is 
not sufficient compliance with the then 
Section 77: almost just the opposite of 
what has been held in that well-known 
case, Srishtidhar Mondal v, Governor- 
General in Council, AIR 1945 Cal 412: 49 
Cal WN 240, approved, for example, in 
Union of India v. Gujarat Tobacco Co., 59 
Cal WN 278 = (AIR 1955 Cal 448), 
Mr. Roy Chowdhury refers me to, 
and dissented from in other cases 
too. In Radhamadhab Kundu v. Union 
of India, (1957) 61 C^ WN 433, it is held 
that the requirements of the then Sec- 
tion 77 are satisfied if the claim is pre- 
ferred in writing to the duly authorized 
agent of the Manager,, that is. the, Gene-, 
ral Manager . (the Chief Commercial 
Manager in that case). There the General 
Manager issued a public notification con- 
ferring such authority. Here the superior 
authority of the General Manager, name- 
ly, the Ministry of Railways, has issued 
the public notification. Is the difference 
much? Not very. In Niran.ian LaU Agar- 
walla V. Union of India, 65 Cal WN 876 
= (AIR 1962 Cal 42), the notice imder 
Section 77 goes down, because^ there is 
nothing to show that the Chief Com- 
mercial Manager was held out, expressly 
or by implication, as the officer authoriz- 
ed to receive the notice. In the case on 
hand, the Refiinds Officer was expressly 
held out so. Mbhanlal Shr lal Mohatta v. 
Union of India, U965) 69 Cal WN 614 

does no doubt favour Mr. Basu’s point of 
view. But, apart from the fact that there 
are authorities the other way round, what 
is found in the case on hand, on the basis 
of the pamphlet, is not modification of 


“1. '-iiaLtcrjee, J. finds in 
Mohatta s case, but a clear holding out of ^ 

^t?sf^np®?b*° requisite notice, 

satisfyu^ thereby the reqmrements there«i 

the Refunds Officer is authorized to re- 
“°?ices The last case dted 
y Mr. Basu IS Jiban Ram Agarwalla v, 
flS65) 69 Cal WN 69^ 
® “°tice dated August 
before the 1961 Amend- 
ment), under Sechon 77 to the Chief Com- 
mercial Superintendent who, however, 
was not held out by the Railway ad- 
mi^tration as authorized to receive such' 
notK^s of claims, in the manner in which 
the Refunds Officer has been held out in 
the case m hand. 

14. Tffius, most of the authorities, Mr, 
J3asu refers me to, cannot alter the con- 
clusion I have come to. on the Refunds 
Officer havmg been held out by the rail- 
way administration as the duly authoriz- 
ed person to receive notices of claims for 
refunds The more so, as the intention 
pehind Section 78B (formerly Section 77) 
is only to afford protection to the railway 
admimstration against fraud and not to 
provide means for depriving the consi- 
gmrs of their legitimate claims: JethmuU 
Bhojraj V. Darjeeling Himalayan Rly. Co. 
Ltd.. AIR 1962 SC 1879. Such provision 
must therefore, be construed liberally, 
Havmg construed it so, G. K. Mitter, J. 
(as his Lordship then was) held a notice 
m 1953 to the Chief Commercial Super- 
mtendent, an officer standing very bigh' 
in the hierarchy of officials in the adminls- 
fration, to be good notice at law, though’ 
his Lordship’s observation is in the nature 
of, an obiter dictum, as is apparent from 
the concluding portion of his judgment: 
Union of India v. Alliance Assurance Co. 
Ltd., AIR 1967 Cal 47. The case before 
me appears to be so much the stronger 
because of the Refimds Officer having 
been openly held out as the authorized 
person to receive the notice of claim, nq 
less because of the railway administra- 
tion having inquired into the claim £n 
suit, presumably on the basis of the notice 
of claim to such a one just as the Union 
of India avers in paragraph 5 of its writ- 
ten statement; 

"The defendant, however, states that 
enqmries_ regarding the suit consignment 

are still m progress ” 

certainly not enquiries suo moVu. , 

15. Having regard to the foregoing 
considerations, I find that the learned 
3 udHe has acted, with illegality, in hold- 
mg the service of notice upon the Refunds 
Officer to be bad at law. 

IG, On the finding by the learned 
judge that an. excess freight of Rs. 203,95 
has, in fact, been realized, a remit Is 
prayed for. on behalf of the Union o! 
India, so that it may be shown that, feu; 
from an excess freight, there has really 
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been a short levy. A prayer as th^ is 
rested on fte affidavit in opposition 
(filed here), which, aeain, is rested on the 
official publication known as the Goods 
Tariff. It appears to be worthy of note 
that the Union of India contested the 
suit but led no evidence at the tnat save 
the notice under Section 80 of the Pro- 
cedure Code (exhibit A). Worse, not even 
the oriRinal railway receipt the credit 
note, and various other important docu- 
ments called for by the petitioner on 
November 26. 1965, from the defendants, 
were produced. The Port Commissioners 
letter of March 18. 1966. exhibit 4, admts 
erroneous realization of freight ^d m 
excess too. The oral evidence on behau 
of the petitioner is there as weU. In the 
face of all this, to direct a remit is to 
pamper a litigant much too much, the 
more so. as the explanation for having 
not led evidence at the trial as set out_-m 
paragraph 7 of the affidavit in opposition 
(that they were not ready with materials 
and documents), explains little save am^- 
fng negligence and incompetence. The 
Union of India entered appearance on 
August 13. 1965 and the suit was heard 
In April and May 1966. The remand 
praved for appears, therefore, to be out 
of the question. The finding of fact come 
to by the learned judge must stand. 

17. In the result the rule succeeds so 
’ and is made absolute with costs against 
the opposite • party Union of India only. 
Hearing fee — 5 gold mohurs. The peti- 
tioner’s suit in the Court below be decre- 
ed on contest with costs aganist the said 
opposite party Union of India only. The 
rule do stand discharged without costs 
against the other opposite party. 

BNP/D.V.C. Rule made absolute. 
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Aktiebolaget Jonkoping Vulcan, Appel- 
lant V, V. S, V. Palanichamy Nadar and 
others. Respondents. 

A F. O. O. No. 232 of 1966, D/- 6-6- 
1968. 

(A) Trade and Merchandise Marks Act 
(1958), S. 46(1) — "Person aggrieved” — 
Company ' A’ being in the trade with a 
trade mark identical with the registered 
one of Company ’B’ — 'B’ threatening 'A’ 
with legal consequences if the latter does 
not desist using the registered mark — 
‘ 'A’s application for registering the trade 
mark in its name being opposed by 'B’ 
— 'A’, held, a "person aggrieved” within 
me meaning of S. 46(1) — 'A’ could there- 
fore seek to cancel the trade mark regis- 
^red in the name of 'B*. (1894) 11 RPC 
77 and (1894) 11 RPC 4 and (1889) 6 RFC 
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Cal. 43 

493 and (1943) 60 RPC 147 and (1891) 8 
EPC 137 and (1884) 26 Ch D 48, Bel. on, 

(Paras 6 to 8) 

(B) Trade and Merchandise Marks Acl 
(1958), Ss. 46(3) and 12(3) — Scope and 
applicability — "Special circumstances”, 
meaning. 

For S. 46(3) to apply, the actual non- 
user of the trade mark must be shov/n 
to have been due to the special drcum- 
sances of the trade and secondly that non- 
use must be not due to any intention to 
abandon or not to use the trade mark 
in relation to the goods to which applica- 
tion relates. (Para 11) 

The expression "special drcumstances 
in the trade” has been held to mean not 
any special circumstances merely attend- 
ant on or , attached to any particular indi- 
vidual business. It miist be a kind of 
special circumstances for all the trade in 
those particular goods. The non-use must 
be due to certain external forces such as 
the war or prohibitive tariff and not due 
to any voluntary act or omission on the 
part of the trader. This plea of "special 
circumstances” as the cause of the non- 
user is really a defence in the nature of 
frustration in a contract. Special cir- 
cumstances like frustration should not be 
induced .by the proprietor himself nor can 
it be individual or personal It must al- 
ways be drcumstances beyond his con- 
trol and for which he is not responsible 
in any way. Again, such "special cir- 
cumstances” must be the direct cause of 
the non-use. If the non-use is due to 
other causes apart from spedal circum- 
stances then the sipecial circumstances 
cannot be availed to overcome the handi- 
cap of non-use of the statutory period of 
five years. The user or non-user in ter- 
ritories outside India cannot bring the 
case within S. 46(3) of the Act. 

(Paras 12, 14 & 19) 

A Madras Match Company was in the 
frade since 1951-52 using the trade mark 
identical with the one registered of which 
the owner was a Swedish Mat(ii Company, 
The Swedish Company failed to prove 
that its trade mark had been in use in 
India at least since about the time when 
it was_ registered in the year 1944. How- 
ever. it pleaded that its non-use was due 
to 'special circumstances’, in that the im- 
port of foreign matches was almost to- 
tally prohibited even since a few years 
before it was registered. Considering the 
facts that the Swedish Company’s regis- 
tration of the mark in 1944 was with full 
knowledge of uselessness of such regis- 
tration in view of the total prohibition, 
that the Company had not proved by 
overt acts any intention to use the mark 
by publicity, advertisement or at least 
user in. Consulates of Sweden operating 
in India and that there was in fact no 
such total prohibition as alleged, it was 
held that the Swedish Company could 
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IVad^^k Application for a ' 
103=1951 WN 195 
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Gardmal Chemical Co.’s AppHcation 

(1950) 68 RPC 168. In re NobHtt 

fl94^1^fifi 46 

Ai!i V, 71=1949 Ch 208, 
Akiaeblaget Manus v. E. J I^_ 
wood & Bland Ltd. ^ 

(1946) 63 Erc 161, Black Flag case, 

^ *^t David Thom & ^ 


provision under S. 46(3) 
and that its registration was liable to be 
c^ceUed on an appHcation by the Madras 

taking into con- 
sideration the subsequent event, viz the 
concurrent registration of the trade mark 
- used by the Madras Match Company, the 
court confinued such concurrent re^is- 
tration imposing certain conditions on the 

parties. (1898) 2 
?i 155, Foil.; 

(1944) 61 RPC 31 and (1932) 49 RPC 621, 

nn’ and (1950) 67 

95 and (1946) 63 RPC 161 and (1884) 
26 Ch D 398, Dist, (Paras 6, 14, 18 

19, 26. 29. 31, 39, 41, 47 & 53) 

(C) Trade and Merchandise Marks Act 
(1958), Preamble, Ss. 46, 1(2), 2(v) and 

International Convention for the pro- 
tection of Industrial propertsr” revised in 
Lisbon in 1958, Art 6 — 'TDse” is use 
within India. 

Use abroad and advertisement abroad 
outside the place where the mark is re< 
gistered are not material. On principles 
as also on the interpretation of the sta- 
tute, it must be held that the trade mark 
law is not extra-territorial and, there- 
fore, use abroad in foreign coimtries 
xmder foreign registration cannot be used 
within the meaning of the Indian Trade 
and Merchandise Marks Act. The pre- 
amble to the Act says that it is for re- 
gistration and better protection of trade 
marks and for prevention of the use' of 
fraudulent marks on merchandise. The 
preamble and S. 1(2) state that the Act 
extends to the whole of India. Hie de- 
finition of a_ trade mark in S. 2(v) speak- 
ing of use in relation to goods must be 
understood as use within tiie territory of 
India and not use abroad. Further, 
under Art. 6 of the ’International Con- 
vention for the protection of Industrial 
property’, each, of the national trade mark 
is to be considered as independent. (1955) 

72 RPC 191 and (1913) 2 Ch D 291 and 
(1898) 2 Ch D 432 and (1951) 68 RPC 103, 
EeL on. OParas 20 & 27) 

(D) Trade and Merchandise Marks Act 
(1958), Ss. 46(l)(e) and 46(3) — Burden of 
proof. 

When in proceedings imder S. 46(l)(e) 
non-use for the statutory period of five 
years is admitted as a fact then the 
defence that the non-use is due to spe- 
cial circumstances under S. 46(3) of the 
Trade and Merchandise Marks Act, 1958 
must be proved by the party taking the 
defence. The onus of proving it is upon 
■that party taking the defence of "special 
circumstances’’. , (1932) 49 RPC 621, Eel. 
on. . - (Para 40) 


13 


17 


40 

23 


23 


(E) Trade and Merchandise Marks Act 
(1958), S. 46 — Rectification — Question 
K not so much between the applicant and 
the respondent as between the public and 
the respondent — Court or the R^istrar 


Co. 

WC 31, In the matter of’ 
PedSf of John Taylor 

" A^llcato^ ^ 

Dl.the matter of 
Go. Ltd. 

27=1927 AC 406, In re 
Reddaway & Co*s ApDlicatirjn 
(1927) 44 RPC 405, Impe:!^ . Electrical, 

Ltd. V, Wein Bawn 23 

(1925) 42 RPC 397=1925 Ch 693, 

In re Eeddaway & Co’s Applica- 
tion 

(1921) 38 RPC 155, In the matter of 
a Trade Mark of James Crean & 

Sons Xitd, 

(1913) 1913-2 Ch D 291=108 LT 966 ’ 

£a3 

(1898) 1898-2 Ch D 432. In re Batt ’ ® 
& Co’s Trade Mark ^^22 94 

^ « PoweE’s ’ ^ 
Trade Marks „ 

(1894) 11 RPC 77=63 LJ Ch 264 In re ^ 
Talbot’s Trade Mark ’ ^ » 

(1891) 1891-2 Ch 186=8 RPC 137 ^ 

^^Mark ^ Batt’s Trade 

(1884)'' 26 Ch D 48=53 LJ Ch 578 
In re Rivere’s Trade Mark ’ t 

° & Co. 

■Q O 

laS- D Danerjee, for Appel- 

an appeal under 
Merchandise 

Marks Act, 19a8 from the decision of the 
Trade Marks dated 
the 2^d June, 1966, allowing the ap- 
phcation for rectification made by the 


0>1 45 


1969 


A. J. Vtilcan v. V. S. V. Palanichamy (P. B. Mtikharji J.) 


respondent and expunging the 
lant’s trade mark No., 93017 in the Trade 

Marks Register. _ - j- u 

. 2. The appellant is a Swedish Match 
Company of the name of Aktiebolaget 
Jonkoping Vulcan having its office m 
Sweden. The respondents are Gnanam 
Match Works of Sivakasi, Madras along 
with the Registrar and Deputy Registrar 
of Trade Marks. For the sake of br^ 
vity I shall call the appellant as the 
Sv/edish Match Company’ and the other 
respondent as 'tbe Madras Matcn Com- 

pany.’ , , xi 

3. The dispute is_ with regard to the 

use of a trade mark in respect of matches 
and match boxes. The impugned re^- 
tration is that of the Swedish Match Co- 
It is a label containing the device of 
three stars in. a row with the words 
"Three Stars” on the top of the device 
of three stars. The registration was 
dated 24th February 1944 and has since 
been renewed. The .mark of the Mad- 
ras Match Company is also a "Three 
stars” label which has been in actual use 
since 1951 in respect of safety matches. 

4. The present proceedings arose out 
of an application filed on the 5th Sep- 
tember 1963 by the Madras MatA Com- 
pany for rectification of the register by 
expunging therefrom the' entry relating 
to trade mark No. 93017 registered in 
Class 34 originally in the name of Jon- 
koping Och Vulcans Tandstickfabriksakti- 
ebolag now changed into the appellant’s 
name. In that application the respon- 
dent Madras Match Company claim- 
ed that they had been extensively 
using this trade mark of Three Stars on 
safety matches ever since 1951. The 
Madras Match Company also made an 
application for registration of their trade 
mark on the 4th June 1963. The close 
similarity between these two trade marks 
is now the centre of dispute. The Swe- 
dish Match Company served the Madras 
Match Company with a notice dated the 
8th August 1963 calling .upon them to 
desist from using their ’Three Stars’ la- 
bel mark which was described as a col- 
ourable imitation of the Swedish Match 
Co’s registered trade mark. 


5. In these proceedings the Madras 
Match Company are seeking the cancella- 
tion of the registration of this trade mark 
of the Swedish Match Company on the 
groimd, based on S. 46(l)(b) of the Trade 
and Merchandise Marks Act, 1958, that 
there had been no bona fide use of the 
registered trade mark by the Swedish 
Match Company for the statutory period 
of a continuous stretch of five or more 
years upto one month before the date of 
the application for rectification. On be- 
half of the registered proprietors of the 
trade mark, namely the Swedish Match 
Company, two points have been mrged. 
The first is that the Madras Match Com- 


pany is not a "person aggrieved’’ -who 
can competently maintain an application 
for cancellation of the appellant’s regis- 
tered trade mark. The second is that the 
non-use of the registered trade mark of 
the Swedish Match Company during ike 
material period was due to special cir- 
cumstances in the trade. Those special 
circumstances are alleged to be import 
restrictions of foreign matches amounting 
to total prohibition, and not due to any 
intention on the part of the Swedish Match 
Company to abandon its trade mark. The 
defence of the Swedish Match Company is 
really based on the provisions of S. 46(3) 
of the Trade and Merchandise Marks Act, 
1958. 

6. I shall briefly dispose of the first 
point, namely the contention that the 
Madras Matdhi Company is not a "person 
aggrieved” within the meaning of Sec- 
tion 46(1) of the statute. The facts re- 
levant for this purpose are briefly as fol- 
lows: — The Madras Match Company has 
been in the trade with this trade mark of 
"Tlmee Stars” on their matches identi- 
cal with the registered trade mark since 
the year 1951-52. The second fact is that 
the Swedish Match Company has served 
the Madras Match Company with a notice 
in 1963 threatening them with legal con- 
sequences, if they did not stop using their 
trade mark. The third fact is that the 
application for registration of the trade 
mark filed by the Madras Match Com- 
pany had actually been opposed by the 
registered proprietor, viz., the Swedish 
Match Company, 

7. I am satisfied on these facts that 
the respondent Madras Match Company 
is a "person aggrieved" within the mean- 
ing of Section 46 of the Trade and Mer- 
chandise Marks Act, 1958. In support of 
this conclusion I rely on the principle 
laid down In re Powell’s Trade Marks, 
(1894) 11 RPC 4 and In re Talbot’s Tirade 
Mark, (1894) 11 RPC 77 that any person 
whose legal rights are limited by the ex- 
istence of the entry on the register so 
that he could not lawfully do that which 
but for the existence of the mark upon 
the register, he cotdd lawfully do. In- 
deed, it has been held in In re Batt’s Trade 
Mark Case, (1889) 6 RPC 493 and In 
Marshall’s application in (1843) 60 RPC 
147 specially at page 151 that an appli- 
cant for registration whose trade mark 
has been refused by reason of prior re- 
gistration by the respondent of the same 
or similar or identical mark for the same 
goods or description of the goods or whose 
application for registration is opposed on 
the basis of prior registration of the same 
or similar mark by the respondent, has 
been regarded as a "person aggrieved”. 
See also In re AppoIIinaris Co.’s Trade 
Marks, (1891) 2 Ch 186 corresponding to 
8 RPC 137 and In re Rivire’s Trade Marks, 
(1884) 26 Ch D 48. On the facts stated 
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above, I am therefore convinced that the 
Madras Match Company satisfies the tests 
laid down by these authorities to come 
within the meaning of the expression ’'any 
person aggrieved” in Section of the 
Trade and Merchandise Marks Act, 1958. 

8. I therefore uphold the . decision of 
the Registrar on this point and hold that 
the Madras Match Company is a "person 
aggrieved” and can maintain this appli- 
cation for cancellation of the registration 
of the mark of the Swedish Match Com- 
pany. 

9. The main point for determination 
in this appeal is the defence of the Swe- 
dish Match Company under Section 46(3) 
of the statute pleading "special circum- 
stances” in the trade as the cause of the 
non-use of the registered trade mark be- 
longing to the Swedish Match Company. 

10. According to the traditions of 
trade mark appeals in this Court, here 
also a massive number of trade mark de- 
cisions and authorities have been cited 
from the Bar on this point. I shall notice 
a few of these decisions 

11. Before I do so it will be appro- 
priate to quote the relevant language of 
Section 46(3) of the Trade and Merchan- 
dise Marks Act, 1958 which inter alia 
uses these words: • 

"Any non-use of a trade mark which is 
shown to have been due to .special cir- 
cumstances in the trade and not to any 
intention to abandon or not to use the 
trade mark in relation to the goods to 
which the application relates”. 

On an interpretation of the above lan- 
guage of Section 46(3) of the statute cer- 
tain points are abundantly clear. The ac- 
tual non-use of the trade mark must be 
shown to have been due to the special 
circumstances of the trade. Secondly, 
that non-use must be not due to any in- 
tention to abandon or not to use the trade 
mark in relation to the goods to which 
the application relates. Bearing these ex- 
press words in Section 46(3) of the statute 
It will be useful to look at the authori- 
ties, mostly English, which have been 
cited from the Bar on this point. ^ 

12. The expression "special circum- 
stances in the trade” has been held to 
mean not any special circumstances mer^ 
ly attendant on or attached to any parti- 
cular individual business. It must be a 
kind of special circumstance for all the 
trade in those particular goods. 

13. On behalf of the appellant, Mr, 
Sen relied on two mam decisions. Tl^ 
first case is Aktiebolaget Mani^ v. R J, 
Pullwood & Bland Ltd., reported m (1949) 
66 RPC 71. This was a dispute with re- 
gard to the trade mark of the jmlkmg 
machine of Sweden. Its essential feature 
Was the word /'Manus.** One of the con- 
tentions in that case was that war res- 
trictions provided the special orcum- 
Etances in the trade. It was held that the 


A, LB. 

war restrictions did constitute "special 
circumstances in the trade” within the 
meaning of S. 26(3), British Trade Mark 
Act 1958. At p. 79 of the Report, Ever- 
sned L. J. made the following observa- 
tions relating to 'special circumstances in 
the trade’ in these terms: 

“But even if the word be extended so 
as to comprise also English manufactu- 
rers, I am unable to accept the defendant’s 
arguments: for though the phrase in 
question may or may not be apt to cover 
the case of a calamity suffered exclusi- 
vely by a particular trader — e.g. if his 
factory were destroyed by fire or bombs 
■ — it is not in my view necessary that fte 
'special circumstances’ should be such as 
to afflict all traders equally or indeed to 
afflict all of them at all. it is important 
to my mind to note that the relevant 
phrase is used in contrast to that which 
imrnediately follows — 'and not any in- 
tention not to use or to abandon the trade 
mark.’ In that context, it seems to me 
(without attempting any precise defini- 
tion) that the words must be taken to re- 
fer to circumstances which are "special” 
in the sense of being peculiar or abnor- 
mal and which are experienced by per- 
sons engaged in a particular trade as a 
result of the working of some external 
forces as distinct from the voluntary acts 
of any individual trader. According to 
such a test, no less than (in my view) the 
ordinary and commonsense meaning of 
the words the impact of war conditions 
making impracticable the ordinary usages 
of international trade would amount to 
'special circumstances’ in the trade; and 
if the non-user of his marks by a parti- 
cular trader was in. fact due to the effect 
upon his business of those conditions, then 
he would in my view be within the pro- 
tection of sub-section (3). 

The case was put by Somervell L. J., 
in the course of the argument of the im- 
position of prohibitive tariffs practically 
effective to keep out of England al- 
together machines manufactured abroad. 
It is clear that such a tariff would strike 
hardest at those manufacturers who had 
DO means of manufacturing in England 
and would, as it would be intended to do, 
immensely benefit English manufacturers; 
and whether or not the words "the 
trade" be given their widest significance, 
the effect of such a tariff would in my 
judgment amount to 'special circumst- 
ances in the trade’. ” 

14. Now, this exposition, of 'special 
circumstances in the trade’ as being the 
cause of the non-use of the trade mark 
emphasises the aspect that the non-use is 
due to certain external forces such as the 
war or prohibitive tariff and not due to 
any voluntary act or omission on the 
part of the trader. This case was a war 
time case. Evershed L. J. at p. 74 points 
out that the dispute owes its origin to the 
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order that I propose to make at the end 
of this judgment. _ 

18 For the appellants Swedish Maim 
rnmuanv the facts definitely are against 
contmtion. I shall briefiy summa- 
Sse thrS?£%ie first fact is that they 
chose a time to register their trade m^ 
in India when according to their o-^ 
market who. got me ^ namely paragra^ 5 of ^be 
were ^ere endeavour- ^nil Chandra Daphtary affrm- 

goods b:om him ^ ^ ^ j^ot October 1964, the severe un- 

^ buJSss towhich the trade restrictions amounted practically to 
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policy regarding the import of mSchef 
of foreign manufacture, the matches^ 
Jonkoping under their Registered Three 
Stars label could not be sold in IndS 

ntiL^i the Indian market was com- 
[peletely closed for all practical purposes 

Sanv of ifTf appellant com- 

pany of Its foreign matches in the Indian 

,^®«istration therefore, of the 
Swedish Match Go's mark on the 24th 
February 1944 knowing that there was 

importation of all 
lOTeign : matches was unfortunate in its 
effect on its probable use, ; The only ex- 
cuse, not proved, might have been that 
Je appellant thought that those restric- 
tions m p44 were temporary. But such 
a thought is also without substance be- 
cause according to its own nfiFirfo,ri+ 
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ed above it had already gone on for more 
than two years. It was still possible I 
suppose for the appellant to think 
that when the war would be over, for at 
ae time whenjthe registration took place 
the last Second World War was on, there 
would be relaxation with regard to these 
imports. However, reasonable that 
|thought may be it can only be a matter 
for speculation. The third fact is that 
throughout these long number of .years, . 
until today - 1968, a period of about 24 
years this mark has been a dead mark. It 
Was an abortive registration. Except that 
it appears on the Indian Trade Mark re- 
^ster and has been renewed from time to 
tune during^ these years, this mark has 
never been in use in the Indian market 
A? of the matches of the Swedish 

I Company for which it was regis- 
tered, There is no association in the 
nnnd of the Indian public that this mark 
of the . appellant Swedish Match Company 
ks a mark associated with it. 
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appellant’s matches with this trade 
I ark, not even use in the embassies and 
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I. D. DUA, C. t AND V. S, 
DESHPANDE, J. 

M/s, Indian Pan Works, Delhi, Petitioner 
V. The Chief Commissioner, Delhi and 
others. Respondents. 

Sales Tax Case No. 4-D of 1962, D/-24- 
5-1968. 

(A) Constitution of India, Articles 227, 
226 — Natural justice — Violation of — 
Quasi judicial order — Application for re- 
ference under Sec. 21 (1), Bengal Finance 
(Sales Tax) Act, 1941, without court-fee 
stamp — Copy of order challenged not en- 
closed — Application entertained by over- 
sight but subsequently rejected ex parte — 
Principles of natural justice as to right of 
audi Steram partem violated — Case fit for 
interference by High Court under Art. 227. 

Article 227 of the Constitution confers on 
the High Court power of general superinten- 
dence to be exercised in its judicial discre- 
tion with the object of keeping all Courts 
and Tribunals within the bounds of their 
authority and seeing that they perform their 
legal duty in a legal manner. Where the 
cause of justice is seriously jeopardised, the 
exercise of this power may take the shape 
of constitutional obligation. (Para 5) 

The fundamental rule of Natural Justice, 
that “a man has right to be heard”, express- 
ing in final analysis, as it does, respect en- 
forced by law for the feeling of just treat- 
ment, evolved through centuries of British 
and American constitutional history and 
adopted and developed in our Republic 
through years of Indian Constitutional 
history, represents a profound attitude of 
fairness between man and man and parti- 
cularly between individual and the Govern- 
ment. This Rule is not confined only to the 
Courts strictly so calle^ but taJces within 
its sweep all quasi-judicud functions and to 
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an extent even acfiniiusfratiVe ^ acfe, for, €o 
give every citizen a fair hearing is just as 
much a canon of good administration as , a 
good legal procedure. (Para 4), 

An application under Sec. 21 (1), Bengal 
Finance (Sales Tax) Act, 1941 without me 
required court-fee stamp and a certified 
copy of the order challenged was entertain- 
ed by the Ghief Commissioner’s OflBce but 
subsequently rejected ex parte: Held, the 
application should not have been entertain- 
ed by the Chief Commissioners office and 
if it was entertained by oversi^t, it should 
have been returned. After having entertain- 
ed the application, rejecting the same with- 
out giving notice to the applicant and afford- 
ing him a chance to be heard, violated 
principles of natural justice, (Paras S, 4) 

Merely because the Chief Commissioner 
was the executive head of die Union Terri- 
tory of Delhi did not absolve him of the 
obhgation of complying wi^ &e rule of 
natural justice of Wording adequate hearing 
to the petitioner before finally disposing of 
his application under Section 21 of the 
Bengm Finance Act which essentially involv- 
ed a judicial function. (Para 4) 

(B) avfi P. C. (1908), O. 1, R. 10 — 
Misdescription of parlies — Sales tax case 
against Chief Commissioner of Delhi — 
After formation of Delhi State Lt. Governor 
taking place of Chief Commissioner during 
pendency of proceedings — Omission to 
move the Court for amendment so as to have 
the Lt. Governor substituted in place of 
Chief Commissioner — _ Held, indicative of 
want of care and attention. (Para 6) 

S. P. Saini, for Petitioner; K. S. Chawla, 
for Respondents. 

ORDER ; This case came up before us 
on 1-5-1968 when we felt that it was a fit 
case in which we should consider the ques- 
tion of exercising the power of this Court 
under Article 223 of the Constitution for 
scrutinising and, if necessary, of quashing 




Indian Pan Works v. CUef Commr., Delhi A I H. 

iequnSnmts”Siaw' To“SS“® '"“a 

appBcahon without noticing an'd^tfidLiMl 

S l„'s=‘‘st »“ s 5 1' 


2 DelM 

• ' — — w » ^ 

2^1 Commissioner dated 

2-S-1962 rejectmg the application for re- 

Court made unde^ Se^ 

Ac? ^1941 JBengal Finance (Sales Tax) 

2. On gomg through the record, which 
we had sent for, we find that on 28-7-1962 

an application was presented by the oeti- sense of resnoncihilff^ 
boner M/s. Indian Pan Works through Shri ofiBcer concerned We are assnm?^^fW 
ti; counsel, in the office of was aware of his dubeT^and 

9^?^ Commissioner under Section 21 “ents of law for appronnatelv mn 

the Bengal Finance (Sales Tax) Act, learned Chief ConSsioner 

1941 praying for reference to the HigS of the Beng^^Se AcT nf 
Court three questions of law formulated 4 And fU™ i, -^ct m quesbon.i 

therein. application did not bear any plication, ffi *5“ vS^VwS^^ this a^ 

court-fee ^mp, but this deficiency notwith- tion of f^he again a vioIE- 

standing, it was actually entertained by the 
office of die Chief Commissioner. Along 
with the application, was attached a ehallan 
sho^g deposit of Rs. 100. It appears that 
without giving any notice to the petitioner, 

Shn Bhagwan Sahay, the then Chief Com- 
missioner, recorded on 2-8-1962 the follow- 
ing order imdemeath the typed office note 
stating the facts of the case 

“Nc 

which 
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filed. The pebfaon is refected”. Delhi did not absolvo Tiim nf of 
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filed. The petition is rejected”. 

Now, it seems that the office of the Chief 
Commissioner had not raised any objection 

_C t. 
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vjuxuuxusawiicj. xmu. uuL rmscu any oojecaon i: auequate hearmg to the neti- 

either on the ground of absence of court- S°“®^ j o^S finally disposing of ffis apolica- 
fee stamp on the application or on the score ^on under Section 21 of the Bengal Fmance 
of a certified copy of the order made by the ^ ®f . which «sentiafiy involved a judicial 


ouiuip uu ulu cipj^uuauuu or on uie score 
of a certified copy of the order made by the 
Chief Commissioner on 29-5-1962 on revi- 
sion having not been attached with the ap- 
plication. From the record, however, it is 
clear that on 3-8-1962, Shri S. P. Saini, Ad- 
vocate produced a certified copy of the 
order of Shri Bhagwan Sahay, Chief Com- 
missioner dated 29-5-1962 in “case No. 92/ 

1961 Court Appeffi”, with a covering letter. 
On that letter, we find a note dated 6-8- 

1962 to the following effect : — 

‘The petition has since been rejected by 
the C. G. 2-8-62.- Place this on the relevant 
file”. 

The date "2-8-1962” appears to have been 
added after this note was recorded. 

3. The facts just noticed clearly show 
that the office of the learned Chief Gomniis- 
sioner and the learned Chief Commissioner 
himself had both dealt with this matter in 
a manner which can by no means be con- 
sidered to be either satisfactory or judiciaL 
M soon as the application was presented in 
the office of the Ghief Commissioner, it was, 
m our opinion, incumbent on the officer, 
entrusted with the duty of receiving it, to 
check up and satisfy himself if the petition 
. complete in all respects, including 
affixation of proper coiut-fee stamp and 
production of certified copy of the requisite 
order. In case it did not bear the court-fee 
^d w^ not accompanied with a certified 
of the order, assuming such a copy 


-- essentially Evolved a iSal 

£S^“that^t^ fundamental rule of natur^' 
justice, that a man has a right to be heard” 
e.xpressmg m &al analysis, .as it does re-*' 
gject enforced bv law for the feeling of just 
evolved through centuries of 
Bnbsh and Amencan Constitutional historvi 
^d adopted and developed in our Repubhc 
through years of Indian Constitution^ S 
toiy, represents a profound attitude ^fair- 
ness betiveen man and man and partieuW- 
ly befy^een mchwdual and the GovemSS. 
^ tins i^e embraces the whole notito^f 
it is not confined offi? to 
the Courts stneUy so-called, but tak« ^-th-l 
in Its sweep all quasi-judicial fmcK' 
and to ^ extent even administrative acts 
for, to give every citizen a fair hearing is 
just as much a c^on of good acSstr^ 
bon as a good legal procedure. Nothing is 
in our wew, more likely to conduce to^ii^t 

gymg a hearmg to any affected party and 
this element of fair procedure, it may be 
reme^ered, has its due place even in ad- 
xnimstrahve justice. 

5. In the case in hand, no justification has 
been offered on behalf of the respondent 
for makmg the ex parte order nor ^as the' 
exercise ^ suo motu power by this Court 
under Article 227 of the Constitution be^n 
questioned or disputed. This Article confers 
povver of general superinten-| 

SsrJs, te's???'.,'” #c„.' 


or me order, assuming such a copy dence to be exercised In itc inrUo.-^i j- 
and court-fee were necessary, it should have tion with the object of keening ill 
bem declined to be entertained or received, and Trtbnnais vSffiL fte boSS of S 


Thomas v. Hotz Hotels 

j ’-na that they perfonn their 
authority and seemg \^^lere the 

kgal duty, in a S^^o^w TeoP^'i^®\ 
cause of l^^tice ^ tal^e the shape 

exercise ? obligation. Such, in our 

of a constitutional oresent case. We 

view, is tbe Pf Se“and"qS“heTmpugn- 
accordingly set ^^“l^^ection that the ap- 
ed e« parte “der 11 of 

plication under Section^ ^^gjg^ of m 

IFinance (Sales Ta. ) , light of tl^® 

accordance We have no 

observations of permitting proper 

doubt that the §so the effect of 

court-fee to be the certified copy of 

producing on 3-8-19bZ tn m 

Sie order wo^d a^o 

hSe |e 

ae^OTDsdtutional 
CUet ComBisatoer tte = ^ 

&ge took place. °'J?S’”oare aod atten- 

!?'“'=Srcb ia S “ ,>®rSJe we 
r pt'& dxormgens^”' Oa te>w 

make no order as to^^gjgs Tax Reference 
K v.e have t^e^ J^^SI s^me is de^' 
becomes luay be returned 

^tSuravoidable delay. allow^ 

NR/V.B.B, . - . 
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Thomas ,aod ofheB 

Hote Hotels Rtd and otoem^ 07 . 15 . 9 - 67 ^, 

“ F.A.F.O No 

from order ,19.1-1959. 

Class, (19391 S. UO-F 

Motor yehrcte Act a 939 k^__ - Change 

Bar of Civil Courts jur provision ope- 

forum brought ISSDiss. 

!l'1<?SSTr lU, ® iaorhle. S. 9). 

Elusion ot «“e^'aannS?'S 

or clearly imph^. bars the juns- 

Motor Vehicles Act g^^^o entertain any 
dichon to^v daim for compra- 

?S°°wh.S%“be7diotea.^»POc bl 
the Claims Tribunal for the area.^^ 

TV,« riabt to sue for the recovery of c^' 
pSadof for tognj S 

issTtbrs°to c Of f “rt “.ass’. 

other forum . IS only a ®^tter or proL 
Since no one can have a ^“t^ of pro- 
nrocedure. the change m the law ot pr^ 

CL/FL/B 271/68 


(Om Parkash J.) ^ 

cedure operates reto^ecb^l^^d ^ 

only prospechve. The^cons^ 

Claims Trib^al does no^^e ^aw 

right of a claim^t. It P " /^er it has 
forum for ?ot°rcmg the r ^ ^ pgpsation for 
been consfatuted claim ““P^ident can 
injun^ s^tmned m ^“^-pribunal even ^ 

iurisdictioQ to dispose of ^7 pal 

1964 Madh Pra 133, Diss., Ain 

‘?forw®K)= 

lit 133™ Unique MgOT 
pud Generd bisurance Co., Ltd. 

fl964f^^S^ Madh Pra 133 
^ (V W)=1962 Jab U 661, SmW 
Mehta v.. Central Provmces Trans 

n^T) 1^'^1927 Pat 203 CV 14) = 

^^ ILR 6 Pat 296, Guisaran Das v. 

Parmeshwari Charan „ . t> 

Mohinder fg Appe^; 

SS’’S°anI K. Ltodo.; (ior No. 6 ), to 

' Ac^Srte Clims Tribund TOe suit was 
teed on the foUorving aUegabo®. 
o The plainttfts Nos. 1 and 2,, the 

nlovees of ^plaintiff No. 3, a lunited com 
nanv incorporated and funcfaomng 
Khdon, were sent to India, by plamt^ 
No. 3. for assisting and 

Rtallation of certain machmeiy m the m is 
nW^^rs Delhi Cloth & General Mills 

Co Ud Delhi. Plaintiffs Nos land 2 

W staved in the Cecil Hotel. Delh^ own- 
ed by defendant No. 1. Aos. 

nnd 2 had hired a taxi on the 18th July, 
1957 owned by defendant No. 1 and dirven 
iv defeTdSt No. 2, The tmd ^ 
against third party nsks by defendant N°- S 
STtLi was hked for canymg plamhfls 
Nos 1 and 2 to the pr^es of the Delhi 
Cloth & General Mills Dp. Ltd. from the 
Cecil Hotel. As the taxi had travel!^ a 
little beyond Bhargava Lane, a f^ck, 
driven K defendant No. 5, had struck 
SSt Sie taxi. The truck thra swung to 

'.S-aSte"! tr feuSf^r do™. 
IS 5 1% driviof the tn.eV 

bad incurred expenses in conneebon with 
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medicd treatment. They had also cnf. 
fered shock and pain. PlaintiflFs Nos. 1 and 
2 were not fit for completing the work for 

» -No. had, therefore, to send two other 

and ‘p “? Kaintiffs 

^os. 1 and 2 claimed special and General 
damages to the extent of Rs. 24 098-66 

S ^*?4RRR to the extent 

iV .Paise as expenses incurred 

Sper^^°^°^ sending of two other 

A plaintifi^s was con- 

tested on behalf of the defendants. Be- 

^oAi the various allegations 

made m the plamt, the defendants had 

The Co^ . framed a preliminary issue 
whether tie Court had no jurisdiction to 
take cognizance of the suit in view of the 
provisions of Section 110-F of the Motor 
Velucles Act. The Court held that the 
^ Nos. 1 and 2 . was barred 

under the provisions of that section and 
that though the claim of plaintiflF.No. 3 was 
not barrei yet as there was no pr^er for 
sphtting the claims, claim of plaintiff No. 3 
not be tried and the plaint -as a 
whole was to be returned. On the' basis of 
tms finding, the Court ordered the return 
of the plaint to the p lain tiffs, 

5. Ag^eved by the order of the Court, 
the plaintiffs have come up in appeal. 

6. _ For appreciating the points, canvass- 
ed in the appeal, it will be useful to note 
the relevant provisions of the Motor Vehi- 
cles Act (hereinafter referred to as ‘the 
Act) and certain other facts bearing on 
those points. Sub-section (1) of Section.llO 
of the Act reads: 

_ A State Government may, by notification 
m the official Gazette, constitute .one- or 
more Motor Accidents Claims Tribunals 
(hereinafter referred to as ‘Claims Tribu- 
Mls) for such area as inay he specified in 
the notification for the puipose, of adjudi- 
cating upon claims for compensation in res- 
pect of accidents involving the death of, or 
bodily injury to, persons arising out , of the 
use of motor vehicles.” 

Section llO-A of the Act is — 

_ (1) An application , of conipensation 
arising out of an accident of the nature 
specified in sub-sectioh (1) of Section 110 
may be made— 

. .(a) by the person who has sustained the 
injuiy; or , 

(1^ where death has resulted from the 
dec^^sed legal representatives of the 

(c) by any agent duly authorised by the 
injured or the legal representatives 
ot the deceased, as the case may be- 

fO\ TT. _ t. .. , 


sTiin application under sub-sec. (1) 

Shall be made to the Claims Tribund 


having jurisdiction over the ■ i.- t* 

the accident occurred nnd ™ which 

form and shall cSin c ? such 

may be prescribS- paihmlats M 

anSraie Sorfif.n t “mPemaHeo 

less a a made^viff eSy“dSS“|‘‘ T 

occuireoco of the acddenb^ ^ 

-nt,^ cause from making'’ thrSficaUii 

^ays down that— a 

eoaSSd 

Ss”mLTfor°th\1”£fa''i^ 

tHe^ taten ’'^"or befoT thf CW t“ 

r ®. ™aterial facts bearing on the 
fvS’ aSeiriTf are that t#e accidS? 

constituted for ike VuS^Tertito^oiDlM 
on ffie 25th October, 1957 ffie siffi 

tihfi of damages was filed by 

the plam^s on the 17th July, 1958 

Section ^ 9 ” ^ prmddedin 

oecimn y, . Civil Procedure Code Civil 

Co^s have jurisdiction to try all suit? S 
civil nature excepting, suits which ffieir 

Sra-nn'L ’• sa^ed that the 

exclusion of, junsdiction of Civil Courts is 
not to be readily inferred and that such ex- 
clusion must, be either explicitly e^rLld 

Z ^ present case 

Seclmn 110-F of the Act expressly bars the 
junsfficfaon of a Civil Court to entert^ an? 
question relating to any Claims Suna^ 

iNos. 1 and. 2 was for compensation in res- 
pect of a motor accident wherein the pl^- 
iiSs had sustained bodily injuries The 

Claiml T^und 
The junsdiction of the Civil Court was bS^ 
red under Section 110-F of the Act to en- 
teijun the claims of plaintiffs Nos. 1 and 2 
Tae contention, on behalf of the nlain- 
^s, w^ that the Claims Tribunal fo? the 
Delhi was constituted on 
the 25th October, 1957 and that it could 
entertam only tliose claims which related to 
?g“dent occurrinG after the 25th October 
u j 1 he accident, in the' present case, 
had occ^ed on the 18th July 1957; the 
Claims Tnbunal could not tlierefore, enter- 
tain the claims of the plaintiffs and the 
junsdiction of the Civil Court to try tlie 
suit for recover of damages was not barred 
under Section llO-F of the Act. The argu- 
ment, on behalf of the plaintiffs, was that 
A 1 ®- compensation vested in 

the plambffs on the 18th July 1957 and that 
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Thomas v. Hote Hotels (Om Paikash M 

1969.. . / ^ flip Claims Itwas furHier observed: 

tbe subsequent that vest^ “Therefore, the intention rf lie Le^- 

Tribunal could that the |^ture must have been th^ the tn 

right. It was, also, ^ applying iurisdiction of the Civil Court enacted m 

period of limit^on ol , ^eady expired, ^Section 110-F must only be m ^ 

?o the Claims o^Sd, when hi respect of which cW had not 

so faj„as cSited and SS“„SrbdSd hy tie_ Civil Conrt balore 

Clmms Tnbm^ w constitution of th. 


the Clmms Trib^f ^^tiffs co^d not ap- 
Sf to * ° ClSms Tritanals after the period 
of limitation. 

9. The right to.>ae for .If ^ 

icompensation for mj^es 

accident h, no^douR a ex- 


been entertamed oy me ^ivxi 

the constitution of the Tnb^ The te^_ 

of that section which provide 

Court shall entertain any gnesfaon thm^ 

fore mean that it camot, after 

tution of the Tribunal under the Act, . 

r^ 7 mce of a suit or other moceedmgrn 

cognisance oi a before the con- 


-¥Trno°doirrvS?rr^t7 a^ ryorrfjo. 

iCoXor in any 'Sn^hL rvSS Motor Vehldss Act to take away its ,uns- 

EflriS Sw- ‘ail-riJ? 

W & not only prospective. Court inject of the claims for <lamag^ 

^ a 


compensation. « ^simpiy ^ 

forum for cnfommg Tribunal. After 

Civil Court to the gl^ ^^ Tribunal, 
the constitution of fo® r iniuries sustain- 
k“S aVotoraccidenl o^uld^^y^jhe^ffl^^^ 
'S tod®^ed before, the consBtoUoo 

of the Claims Tnbunal. alreadv been 

Of course, if 4fore the con- 

linstituted m a . Tribunal the Civil 
stitution of the Claims in . . ^ j^on to 


constitution ot me inuuuru. ~ 

dents -which gave rise to the causes _ m 
aSSi in favour of the legal represent^v^ 
<* J AnOOAr? ITI tbp. two cases took place 


action in tavour or me ^ ^ ^ 

of the deceased in the two if 

before the con^tution of. Tnb^ J 

'DBrsons lisd. so nunuco, tb.6y 
certainly have instituted suits for da^^ 
foX^^ordinary. Court of foe W before 
tile constitution - of the TnbunaL 

11. The Punjab Hi^ Court has,^o, m 
TT-ninue Motor and General Insurance Co- 

instituted in a foe Civil ^“|Sar Singh, (1964) 66 PimLR. 1083^= 

istitution of the Clmms lurisdiction to 1965 Punj 102), takm the view mat 

Court will oontinue instant case, ^vhere the accident had tRen pl^e f^efor 

dispose of the ela^- ^ Qi^q Court constitution of the Claims Tnbimal but 

the suit was “thf Claims Tribu- S^%St w^ filed in foe Gvil Court, then, 

after foe eonsbmtion of ^ constitution of foe Claims Tribu- 
nal. The junsfocti^ of^l^^C^^^y^^llO^ ^ foe claim was exclusively entertamable 

try foe smt wf contention of foe |j^tbe Claims Tribunal and .not by a avil 

foe Period of Sii^ days fo\ Court. 

llfog the claim t?e^ClainS Tri- 12. Reliance was placed, °f 

bntl^ already expired when the Clm plaintiffs, on a decision of the Madhya 

Wal wS coiitituted, ^is concemefo ^ Kd^sh^ffigh Court in Kumari SusRa 

sufficient to point out that foe , r fvfehta v Central Provinces Transport Sct- 

Wal has juSsdiction to condone delay for Mehtaj._^C^ 1964 Madh Pra 133 TR 

sufficient cause. . authority supports foe contention ot me 

10 The question whether clam for that a claim m respect of an acci- 

ry^nposatiom^in connection ivith the m- ggcjn-ed before foe constifotion of foe 

compensa ib motor accident, which Tribunal can be tried by a Ci-vu 

■junes, snstamed in a ^^titution of the Wifo respect I am unable to agree 

Sim°sTribuS° Is exSvely tiiable by St^ibe'ilewT^rLsed in foe aboveaufoo- 
Claims Tribunal, was considered m ^ already given xenons forhold- 

SaniSial V Service Ltd., ^ ACJ ^ io respect of an accident 

19 and it was held that such a before the constitution of the 

S i triable offiy by the Claims Tribu- Ss Tdbanal is exclusively .triable by 
l^^nd that foe Civil Court has no juris- Tribunal after its constitution I am 

“d^^tiS'to^ltSai such a claim. It was rrespSkul ameement th® - 

observed: pressed in Madras and Punjab cases. 

“The Claims Tribunal constifoted under 

Secao. toe Motor VeWes 


Section IIU lij or .me 

has foe exclusive jurisdiction to enteitm 
claims even in respect of Mcidents 
occurred before its constitution. Prowded 
foe remedv under the Ci-vff Imv ahve md 
not barred by limitation, at foe time of foe 
constitution of the Tribunal. 


13 Another case, relied upon by the 
plinkffs was ^ ChauRry Gmsamn v 

Akhouri Parmeshwan Char^ rhota 

90-3 This case was under the Cnota 
Slur Tenancy Act and was not under 
the Motor Vehicles Act. The case h^ no 
application to foe facts of foe present case. 
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Mows thar thr1owS°Courf’‘S*“°ht to (CMl Misc. No. 195 of 19671 

‘?W<”S Ita claito, fe compoSaUoa tbSem^afF’S,"?,"' ^ I’ 

^ ^ exclusively ed to been suggest- 

toable by the Claims Tribunal and that the whiS tL prosecution for 

Civil Court had. no jurisdiction to entertain During tL rn?, canvass, 

the suit for recovery of compensation, the lpam<=rl arguments, however, 

"^be claim of plaintiff No 3 was not only tried to ^nlfp respondent has 

loir ^M^co'Sf s; f4o«swL?riod rjLr± 

Court, to spht up Ae joint claim and try cess which this Court is^w slow^ to^re' 
tlie claim of plmntiff No. 3 only. In the sort to, except in cases of ^ss affront tol 
circumstances, the ]n«,er rn.,rf the dignity of the Court or in where 

been sought inten- 
bonally to be .seriously interfered with ille- 
nf rk* “ >s resorted to only in the interest 
of the sanctify of the judicial process and 
toe digmiy and majesty of the Court of jus- 
hce and not merely because a private party 

Am 1969 DELHI 6 (V 56 C 8) he tnci,: aggrieved, seems to 

INDER DEV DTTA r T fee inspired by a desire to settle his own 

rtNUiSJl UiLV UUA, C.J. scores with his opponent through rontemnil 

Uma Dutti Appellant v. R. K. Sardana, Proceedings. It is undoubtedly^true toathi 
Respondent this country, litigants seldom' 

Civil Misa No. 1679 of 1988 in Ex. S. A. show that respect for truth which they are 
No. 235 of 1965, D/-23-5-1968. ejected to, and which they mav be in- 

Contempt of Courts Act (1952), S. 3 — In o^^side the Courts. 

Juris^ction of High Court — Process when thina hnvxmtrl atotode is that every- 

can he resorted to — Proceedings on appli- ju a^martpr nf “ litigation. It 

- owm to this Court 


, tr -'' — XIX LUO 

circumstances, the lower Court was right 
in ordering the return of the plaint 

16. The appeal fails and is dismissed 
with costs. 

T^VN/D.V.C. Appeal dismissed. 


cation of litigating party — ^Inherent powers 
not to be invoked — Duty of High Court— 
(avil P. C. (1908), S. 151). 

Contempt of Court is a summaty and a 
drastic process which the High Court is 
very slow to resort to, except in cases of 
gross affront to the dignifv of the Court or 
in cases where the judicial process has been 
sought inteutionally to be seriously inter- 
fered with illegally. It is resorted to only 
in the interest of the sanctity of the judi- 

3 !•_ •. ' 3 • . « 


fkof 7k” — , ro tnis Court 
that this should be so. This observation, 

k°®^ htigating par- 

ties and merely because one of them \ 
chooses to approach this Court with a pra- 
ver to proceed against its opponent for the 
latter s indiscretion in making statements 
which may be wrong and misJeading, this 
Court is not bound, without something 
much more, to initiate proceedings by way 
of contempt of Court. This certainly does 
not mean that this Court approves of such 


Liic ux luc diUiUUiy ut Lue JUUI* ~ . j ajjpxuvci> UI SUCD 

cial process and the dignity and majesty of ^ mind on the part of the liti- 

the Court of justice and not merely because sweep of the power of 

a nrivata nnrlv fn a 1{H<TaHnrt fook'nrr a<r- 'hlS Court in prOCeedinF.S bv waw r,r nnn 


a private party to a htigation, feeling ag- 
grieved, seems to be inspired by a desire to 
settle his own scores witfi his opponent 


. r-< H • me power oi 

this Court m proceedings by way of con- 
ten^pt; demands a proper self-imposed 
restraint consistent with its majesty and dig- 


xii:) uwu . auure.'* wjiii niS uppuueuL , , luajcuLV ana ajg- 

through contempt proceedings. Ordinarily, oecause such generosity or attitude 

MlOrK r^Olirf tVfrktllrl ItI ^110110 a.1 1. 


the High Court would be disinclined to 
allow its inherent power to be invoked at 

1.1 ? _ r . .1 1 


aiuiuae 

. . carl advance the larger interests of 

la^jiwvv xca xxxucx^iii- ^livvci LLI Ut? UiVUKCLI OL • ^ this power to be in- 

the instance of a party on the mere ground volcea too frequently and too hghth' merely 
that his opponent raised incorrect or even because a htigatmg party is alleged and 
false pleas. (Para 2) proved to have made misleading or 

, false assertions m an application mav not 

JUDGMENT: In this appheation, the rra- further the end, the contempt proceedings 
pendent has prayed that toe judgment- are designed to serve and promote Ditrm- 
deblor-appellant Uma Datt be called upon to £ed restraint and magnammous inattention 
show cause why he should not be prosecuted to the usual shortcomings of an average 
in trying to mislead this Court by conceal- uHgant. who does not possess a genuine 
ment of material facts in his application hijgh sense of regard for truth ana who 
Civil MjscellMeous No. 195 of 1967. dated takes misleading and untrue ’pleas in his 


11-1-1967. The application is ingenious 
Md indeed it obviously has been inspired 

kir .. .Inn?,., A, .1 


ujueea it ooviousjy nas neen mspirea mo lu iruiy oenr me nign position of power 

by a desire to put pressure on the opposite this Court holds. Too freauent noHnn 

narH# 1 Jij xU-. lirrkf-l.r 1-^1 T "'-‘•JUU 


answer to the opponent s case, seems to 
me to truly befit the high position of power 


I.U ^UL LXJC 

party. In the heading of the appheation, 
ff . is stated to have been filed under S. 151, 
CiwI P. C,, and under Sections 193, IJP.C. 
and 476, Cr.P.C., but i t is obvious toat too 

GL/HL/D204/68 ' 


iuu iicqueiii action 

lightly taken for contempt of Court on the 

basis of every incorrect plea in the plead- 
m^ tends to defeat its own purpose. By 
and large, it is only when there appears a 

gl^g case of deliberate and intentional 

mterference with the purity and free flow 


^ggg Springdales School v. Sati 

lof tiie stream o£ ^^a^d“^Sica^ble" o^ 

Finja facie, ^ Com 


Talulramaoi (Tatachari J*) 


DelH 7 


rprima fade, indefensible court 

SLtelUgible _ ^^considering the qnes- 

Ivvonld be ins^^ . ^ proceedings, and 

lion of imUating b® disinclined 

lordiuarily this Court ptmish tor 

L allow its Inlierent the 

contempt of the mere ground 

brs oppon^^has raisai toonaot or 

tt 

S Ao - - pUcS-' r^ected. 

HGP/D.V.C. ■‘"1^1^ 

ATR 1969 DELHI 7 (V 56 C 4) 

V R TATACHABI, J. , 

cifrJ New Delhi and 
Springdales ^choo, rpajuiramani. New 
others. Appellate V. bati 

“tlaX 1967. 

Civil ‘l-,a966)^°50^h®i (a)'^ APP"- 
R. I M, S. 7 and O- jtent Con- 

cability .^ders ^ compromise m 

troUer refusing to re^r Con- 

application under S.U ol ^ 23, R. 3p dp 

SS Act - r^dTalrS^ p»' 

not apply -d 1 (m). 

able under O. 43, R. t 

An application undCT .1^ reco- 

Rent Control ^inunovable property, 

very of Po^fssion ^Civil p. c., 

•nrovisions of O. cmch an appeal 

cable and _ as su j , ngnt 


Sis^ns' of O. 23, R. appeal 

not applicable ^ ^ Additional Rent 

against an order ^ y^d a compromise 
Controller i5 not maintainable 

nnder O. (Paras 18 ^d 19). 

under O. 4ci, n. referred to m S. 3b 

None of I 

(2) of die Del^ a co™P^°™se and passmg 
recordmg of a comj^^ compro- 

a decree or order t^^^ ^ Ci^ 

mise under 9™er ^ con- 

P C The Conuouer vested m 

ferred with ^ avU P. C., but 

a Civil wi* ody the pow^ 

has been confened with record- 

Delhi“Be| 

Contioller. V, L KcS^ 
power or enable me analogy of a pro- 
adopt a Pr^fdm^ di procedure, _ if 

vision m the t-toae oi to or m- 

V such adoption ^ifio 

consistent with me m Rules. Fur- 

provision in the Act Delhi 

ther, readmg Section^ 37 t) ^g 

Rent ^Courts Act together, 

FtT det "ihaf th? ControUer has to, asjg 

BL/GL/A537/68 


raBnraiiictixA • 

v,P follow the practice and pr^ 
as may be, touow Causes as pm- 

cedure of a Court ot bm Provm- 

scribed in the Civil P. iu so far 

£“^<1 sSadS? to 

dear that a si^ for P recovery of an 

movable prope^ or excepted from 

intere-s-t m such prope^ i^ ^ Causes, 
the cognizance of a Co^ ol ^ g. U 

An application under the Pro^^o ^ ^ 

sS' fo? possession of bnm?^: 
nature of a smc ^ f provision 

able Rule 3 of the Civil P. C. 

rmder Oraer 23, ^'^e . passmg 

for recording a comp ^ ^ compro- 

a decree or '^t'Ses to a ault for 

mise, m so tar as nronertv, cannot 

u terft 

Case, Kafe«?=,T PS^Waak 
(1967) 3 Deto LT 20 

(“of m.^'^Gofea W 30 

G S. Vohra with M. K. Wa^ 

pdSms; N. H. Hingoianr mth M. Waon 

wani, for Respondent. , 

TUDGMENT: This app®al was ffled by 

0.f^|enante-le“aa| g^'!p ,f 4gSmt 

to?’ord’er*o't ae AddSonal Rent Controller, 
dated M-19^ to j5I„.Ste“Sto 
S?°eoo?tog corJ^romise to the 

AotSSoTIio. 877 of 1963, on hs ffle. 

2 The above-mentioned Apphcaticm 
■NTr,’ R77 of 1963 was filed by the respon- 
&-Saionl More the Aditiond KM 
StSS? Delhi, onder Segon 14 of |e 
Delhi Rent Control Act, 1958, Pmymg i 
Se eviction of ^e ®P^M5j.^’i45/14, 
*hiaF^°m^Patei ^oad. West Patel Nagar, 
nSv Delhi-12, and included in 
Ward No 17, on the grounds of sub-letting 
onrHnff with the possession 

premises were let out, etc. 

* - _ r i.T- ^ 


premises were i^u 

2 In the course of the said P^°®®,^dm^ 

*• iTlSe^in^ Seoton 15 

S'elM K»t C^ol Act ptovtog that toe 

trr^‘“om to^lr fl?^ 

On 13 - 10 - 1966 , *e Ad^tiond Rgt 
Controller passed an order directing the 
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appemn,.-t J“; I T » 

A” ft ^‘T- 

pt"^‘t,‘‘aS>&$3 SXS“ 

got her acknowledgment on lu 

and that the two ^o*er copy, 

said letter were as 

ciSliYSV d4‘S‘'tt? '■” 

your bank account if nioney direct in 

also do the same everv°fnl?®^^® ^ 

(b) that Mr foUowmg month.” 

^iLrLfn J^cSSJz 

the arrears of rent ^at 

Sp?°a„'J-X S'S''”' 

oouot, md ihai thme^Srean o? Vc“f*' 

o"? Saol^“;}“lJ£V<^M"=4 'S So 


llqTqnf fro® 

13-10-1966, after deduet- 
mg its. dSO per annum on account of costs 
of rep^s for the years 1962 to 1965, and 
the said appellants-tenants Nos, 1 and 2 
were fu^er (fcected “to deposit future 
j by month, by 

me 15th day of each -next following month.* 
Ine case was ordered to come up on 19-11- 
j.y Do. 

4. Then, on 21-11-1966, the appellants- 
tenants hied an application under O. 23 
R. 3, Civil Procedure Code, alleging, inter 

(a) that after the order dated 13-10-1966 
passed by the Rent Controller, the appel- 
lants met the respondent and a compro- 
mise was made; 

(b) that the respondent ivrote the com- 
promise in the form of a receipt in the fol- 
lowing terms: — 

“Received Rs. 32,400 up to 14th Novem- 
ber, 1966. Deposit the future rent in my 
Savings Bank Account No. 94, .United Com- 
mercial Bank. East Patel Nagar, New 
Delhi.”; 

(c) that thereafter the respondent herein 
having received the money and also the 
future rent in terms of the said agreement 
of compromise, wanted to resile from the 
compromise, and that the said compromise 
was hable to be recorded by the Rent Con- 
ftoUer, and the respondent was estopped 
from denying the same; 

(d) that the effect of the compromise was 
that the respondent herein continues to re- 
cognise the tenanw of the appellants on 
the terms stated by her, and also grants 
the future tenancy on payment of the exist- 
ing ameed rate of rent and that the appel- 
lants herein, in consideration thereof, gave 
up their claim to the fixation of standard 
rent and agreed to pay future rent at the 
|greed rate, and also to give up their claim 
for deduction of the amount due for re- 
pairs in respect of the year ending in Feb- 
ruarv 1966; and 

(e) that, therefore, the application be dis- 
posed of in the said terms, and the compro- 


-?^rfor T^rfeaS?: 

her couLel^b'out wha?B’^“^ 
the counsel told L7 rhlf ^ happen^, that 
ler had ordSd 2nL lo 

BoMcaHto » smlabl. 

ofrts; 

alone wi'a. 

dent^ when the re^on- 

dent bad her bank account pass Book 

®be discovered that on 
^11-1966 a sum of Rs. 1,300 had been 
deposited m cash in her account, presm 

?il2^1966;°“° 15-11-1966 to 

(f) that, on the advice of her 

fesSf”' <*eg„rfol; 

(g) that the appellants herein ir, s-u 

the ^ application 


“iso be recorded. ua xo-iu-iwo on the nnr.b'TT''* 

^be respondent , herein filed her reply *be Delhi Rent^Com 

to the said application for recording com- ^ ^so an application for sfav 

promise, denjmg the alleged compromise, PJea of compromise was set 

^d resisting the said application filed under grounds of appeal or fhn 

Order 23, Rule 8 of the Code of Civil Pro- s^y apphcation; tbe 

that aU Uiat°war^™“’®° 

?aS 

j-i — 1 . .1 , ° *t as a mode of payment”. 


LUO atuu appacauon mea unae 
Order 23, Rule 8 of the Code of Civil Pro 
cedure. She pleaded in her reply that the 
teal facts were — 

(a) that on 17-10-1966, Mr, Y. Kumar, 
counsel for the appeUarits herein, came to 
tee respondent’s ^ace and told her that he 


come 
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sdd payment, fta appeUants gave up any 

n_? qtiH 
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raiucuil - 4.Vi 

Qierefore, tibe S®3^o1 

rcSfoMSoSe net 

maiatama^l®5 

t - 


aiuvi i-e*/— — ' rid the Code or vjmi 

:ir?'isitS3Ste«^s 

IViore, be teased ^ ^ bate made on «ap~e l.M ot 


srs f Ikofsy^pSie"’ 

S al I^i^o^|v»aeiA"dS, 


olt«W^=5H€ 

ing of Section 38 toereor a , 

Sd “Sued unto SeeSon 38 ,o£ tte 
DeCReurConlrol Act. and not to tbe 

**'l0. *^To appreciate the _ aforesaid contcn- 
it ia uecegry m reta to some of 

&r5ro£°'l9t. Sd the Code of Civil 

Procedure. 

Section 35 (1) of the 

a . 4 -T-» r* f~ 


U at all to any aUeged by them, 

and consequences ^ . r^j. stay filed le 

that in tben apphcato appellants referred 

die aforesaid ^ppeai, ^ mo(je of 

to the spd ^tS did not mention ther^ 
payment , that tn y plea for 

in the alleged g Jortl rent or the deduc- 

to fixatiou ot,ttodmd rant “r tot 

tion on account of coste reiterated in the 

-ou‘5ls«d'th^5^f-‘“‘^““““' 

'*“5?) toUt^as clear that ^t p„^, 

SZa?JtSTh^m^^_^Uccgt dre pOwm 

^iuW^ 

m her banK^^ Controller m ?ur 

'" ^hf OmtroUa sM have *a same 


Delhi Rent 


z^Sm^;|th“£Bffe’'Soj^z; 

51 rannot be said th, 


d diat in that way the moae - 

was sought to be -’j that the said cowers as are vested in a Civil 

thir it cannot be smd^that^^|^^ CoS S Civil Procedure 1908 when 

payment of ^®^l.°aOTeed to be got ere- joying a suit in respect of the follo\vmg 

the ’^^^ank acemmt independently matters, namely: — ■ » 

dited m, her bai^ accoun agreed ire xx xx 


Sted Vher bai^ Xreby 

Mu? te p?estf tenancy or to create 
S'SfliicZs u? question of recoidlug 

"Sd>lti I'of'^^ 

Codc.^d tected <ho main casetn 

“r ?f ^“"at order that fte am 
pel’ante have^referred the present appeal 

sSi^. H. Hingorani, the learned 
advocate for the respon<tent, raised a pre - 
Sry objection that the appeal is not 
maintriinable. He contended 

« . -1 nm/’ 


matters, namely: ^ 

is.’^one of toe matters referred to in 
Sec 36 (2) relates to toe recordmg ot a 
compromise and passing a decree or order 
in terms of the compromise under Order 
Rule 3 of the Code of Civil Procedure. It 
S clem toat toe ControUer has not been 
co^rred with all the PO™ m are ves ^ 
in a Civil Court under the Code ot Oiim 

Proceto; but has been conferred wto 

only the powers enumerated m Sechon 36, 
W as already stated, the recordmg of a 
SmpmiSJe is^ not oie of the powers so 
conterred upon him. 


nrerreu 

14 . Rule 23 of toe DelH Rent Control 
Rules 1958, provides as follows 

“In deciding any question o 

nrocedure not specifieaUy provided by the 
Act and these rmes, the Controller and 
Rent Control Tribunal shall, as far as pos- 
able be guided by the prov^ions con^- 

I'^rlcSS T^Son^frfinmovaHe IfSd r^ot mS aU toe 

ra f^fihr^o?e'ora”pSc|g pJH of 

Sre”°to“l£.f Cou4- ih vi^'S o|- B^^^uU*;' ^ pos- 

SsiimS IS. Sdo oTavil ?mc.dmo. aud that too. oulyl 


lintainable. ne 

ni that the appfication imder Section i- 

of'&i Bef C?“S' ^IfTmXaS^ 
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o n ^ ^ , ^v-uii^i:>Leut wicn wnat IS sneci 
faoally provided by the Act and the ffi 
In othCT words Rule 23 does not empowa 
or enable the Rent Controller to aS “ 

toe Code of Civil Procedure, if such adop- 
^n would be contrary to or inconsisteS 

1^*5, A “tondment of a specific provision 
tin the Act or in the Rules. P™vision 

Delhi Rent 

Control Act provides that — 

Subject to any rules that may be made 
mder .this Act, the ControUer shall, wffi 
holding an enquiry in any proceeding be- 
fore him, follow as far as may be, the prac- 
face and procedure of a Court of ^all 
Causes, mcluding the recording of evi- 


propertv. canno/ an§ S°not^ 

a|1“ fy I |°i V'^'' 


and Order 50 RmIp t ) \ ‘*“°,^ection 7 
16. Chapter 4 of the Provincial Small Procedure read wito Section I5°m 

Cause Courts Act (No. 9 of 1887), contains ?/’ 4^acle 4 of the second sched.^f. S 

toe provisions regardmg the practice and the ]*,® ^Provincial Small Cause CoSk 
proced^e of a Court of Small Causes. Sec- Thus the application filed in thr nrefpnt 
bon 17 (1) of the said Act provides that— toe Additional Rent 

c P^^^^toire prescribed in the Code 3 of the Code of Ci^’^ 

of Civil Procedure, 1908, shall, save in so i^elf not maintdnable ^ 

far as is otherwise provided by that Code ,J^™ssed by the Addi- 

or by this Ac^ be the procedure followed Controller on that ground, 

in a CoiM of Small Causes in all suits cog- Even otherwise i. e even if iha 

“u?of nSSnMe. f 

Reading SecHon 37(2) of the S? t£ 

Delhi Rent Control Act and Section 17 (1) Se cafi Controller on 

of the Provincial Small Cause Courts Act Order 4-? was appealable under 

together it is clear that the Controller has pfoced^e oSr\n“l? Civil 

to, as far as may be, foUow tlie practice of Civil Pronoi-i 1 (h) of the Code, 

and procedure of a Court of Small Causes Order 43 toat' 

as nreaanhed in »>,. r^. .r r-:..-, „„„ iZ® Cj^fet Civil .P,„ced™ 


cuAu iJiui;cuure or a ioourt or Small Causes 
as prescribed in the Code of Civil Proce- 
dure and toe Provincial Small Cause Courts 
Act, save in so far as is otherwise provided 
by that Code or by the. Provincial Small 
Cause Courts Act. In otoer words, if any 
of the provisions of the Code of Civil Pro- 
applicable to a Court of 
Small Causes, the said provisions will not 
be applicable to the proceedings before the 
'Rent Controller. 


dnaa ni,' aSily .» {Wa“„i'-SaU SSS 

Therefore, no appeal can be preferr^ 

Order 43, Rule, 1 (m) of toe^Sde of 
Procedure against the order of the Si 
Controller under Order 23 RuIr r,F 
Code of Civil Procedure. ’ ® ® 

20. Shri Hingorani further 
toat the order of toe Additional Rent cS 
froUer on toe apphcation under Order 23 

ced7' ®®®'^^° toe Code of Civil Pn>. an“ order” of tof ConfrolSmSe“^T’ 

of toe body Delhi Rent Control Act fvitl^nfh '^®'' *® 
of the Code as relates to suits excepted from of Section 38 of toe said 
toe cognizance of a Court of Sm^ Causes” therefore, an appeS toat^ 

toall not extend to Courts of Small Causes, to the Rent Cnn&nl T -Y. ®gf“sf,toat order 

g-der 50. Rule 1 (a) of the Code of Civil of tol sa^ aS S 

f/ooedure also provides that “so much of He relied upon t^R zW- • *® Court. 

this Schfif?nl#s oc nonir T j* 7 ® ciecision in the Central 

262, which was affirmed by the 
Supreme Court m the Central Bank of India 
^ „ Z‘ 1967 (3) Delhi LT 1 

m ^pport of his contention. On the other 
a^ptoa contended that the orde? 
of toe Additional Rent Controller w^s nnt 
an order under the Delhi Rent ^ntrol Ttot, 


--^..cuure also provides that so much of 
nis Schedule as relates to suits excepted 
om the cognizance of a Court of Small 
"®^ toe execution of decrees in such 
Causes*”^^ not extend to Courts of Small 

,^®ction 15 (1) of toe Provincial 
mall Cause Courts Act read wito Art. 4 
tne second schedule to the said Act 
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1969 Bd^s'^f^rerea back from to a^petole 

but was an 0’^^g5^^®Pr^ure, ’ and^thjt, filejje jummone^^^^^ oroduced %vffl be 
the Code ot uiwi , ^ the ' 


C6de V£ Cou^ 

“£1b7w?w'?Scen 

?o So Sus contenfaon, ^^^ility of Je 

by me the Additional P®^V»^oo 

order ^ootodmi filed under O. 23, 

toiler on the W^an procedure. 

Rule 3 of the Code ^ contended that 

21. SW Hingor^^J^Court Ues under 

even if the appeal to Civil 

Order 43, 1^®, Additional Rent Com 

Procedure the 1®^ d^Ad^^ *6 ®®nte 


'iTeard 

the merits of the ®P^fV^ts''“£dso. 

Seir arguments on rnents 

22. On the that ^ clients 

Vohra submitted ^ opportunitv to 

should have been ahow^ ap^c»- 

adduce evrdence^m^P^n^ ^ ^ 

tion under Order 23, substance 

of Civfi Procedure, stated, &e 

in this contention application un^r 

responaeal hetam^ fiW ^^app 

Section 1| t“L The aopellants herein Bed 

Act on 1-8-1966. The fP^'^.ggg The AdB- 

aSir reply >0 “ “S.,^^pised Ws order 

tional Bent ControUer g 13.10- 

under Section ^ °gave the cheque for 
1966. Shn Y. ^“ respondent herem on 

the arrears respondent sent a letter 

17-10-1966 .The rem ^ ^ ^ppe]. 
with a _draft imn PP^ Y. Kumar, w^out 


?l66"Tbe7fu>S ^4! 

m“he SpoodenS^ appU|saoa unSr 
f\ /1/a,. 9*1 Rule 3 will be Heard . 

tL ordi *“iSSld MO 

ir^Syto^ESifoS Sy Court was as 
‘““-Tre' counsel tor to .P>f “ 

rSwii^€ 

f£ adducing evidence in support of 
application. Ko such griev^ce w^ 
Se by them even in the grounds of ap- 

^th? vi^°Sued that it was the duty 
of ^hl AdBtionaT Rent ControUer to 

addS^ e?idSc? whe£ the® parties them- 

tmf £ %^Sty« 

£?dlnce It is for the parties to adduce such 

Jvidence as they may have “/'|P^?Pent 
their contentions, and it is ^cr too 
Controller to invite the partes to adduce 
evidence. This contention of Mr. Vohra has, 
therefore, no basis, and is rejected 

25. The next contention of Shn Vohra 
. Cra/lincr nf the Additional Rent 


The re^bndent sent a contention of Shri Vohra 

Sirt°a^^’ft wi^out is that the finding of the 

Sg® any^eply % c:?Bril TribS S Sle®g^ed bV the appellants, was erroneous 
^peal before “® order of the Addi- ^e. The letter of Shri Y. Kumar, dated 

‘S&.r, daud mO-lME dues uo, 

Sof ryup b|ora to MdrPgud rfpay-ofof le 

Procedure for recor^g r®^P . compromise, does not contain 


toe -cmpt wtoch is^ma^o 

The respondent Wm tei^of ^^^^°“Ppports’ the contention o 

alleged comp • application on SO-H any ^n . The original receipt was not 

filed b®^ datet^e case was adjourn- ^®j PP, Ag appellants at all. They only 

S to fppLlou PE to appeUau.. 

ConrtoU?r^pSd hS^rder on the said ap- os « under. Novera- 

9/-1 - 1967. 


^.^ona:uucl 

"The'^oimsel for the parties are present 

Th7rlplyTaI been Ble^ Jhe doci^ente 

have afso been filed. The file has not been 


;7'^^*s?t"rEurertS7s 

^®^ Sati Ram Chand”. 

27. It merely reads as a receipt fo^ toe 
/.f Rc S2 400 which was admittedly 
S“en by tolpt to to respoudeut.. and 
refoS to the deposit of fotore rent m her 

£^'lS®^*'dtteFlf-10-1966. -nie amount 
of 32,400 represented toe arrears for 
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the period which ended on 14-11-1966, 
after deducting Bs. 1,400 on account of re- 
pairs for 4 years as provided in the order 
of the Additional Bent Controller. The sub- 
sequent deposit of the monthly rent of 
Bs. 1,300 on 4-11-1966, in the Bank Account 
of the respondent, presumably for one 
month from 15-11-1966, was; without any 
prior notice to the respondent, and no com- 
promise of the nature as was alleged by the 
appellants can be spelt out from the said 
deposit. The appellants filed an appeal on 
25-10-1966 before the Bent Control Tribu- 
nal against the order of the Ben,t Controller, 
dated 13-10-1966. As pointed out by the 
learned Bent Controller, no plea of settle- 
ment or compromise was mentioned or set 
forth in the grounds , of the said appeal or 
in the application for stay filed by the ap- 
pellants in the said appem. 

All these circumstances do not show at 
all that there was a compromise as was 
alleged by the appellants, but merely show 
that the respondent agreed to the direct 
payment of the future rents directed to be 
paid by the Additional Bent Controller in 
his order dated 13-10-1966, instead of their 
payment by deposit , with the Bent Con- 
troller. In fact, in their application for stay 
referred to above, , the appellants referred to 
the said arrangement as mode of payment”. 
Fmiher, in me grounds of appeal against 
the order of the Bent Controller, dated 
13-10-1966, the appellants reiterated tlieir 
plea for fixation of, standard rent and chal- 
lenged the order of the Controller on the 
ground that the Controller directed the 
deposit of rent without at first fi^g the 
standard rent or at least, the interim rent. 
'Ibis clearly belies the version of the appel- 
lants that in the alleged compromise, the ap- 
pellants agreed to give up the plea , for 
fixation of standard rent in consideration of 
the continuance bf the tenancy or the crea- 
tion of a fresh tenancy. 

28. On a consideration of all the circum- 
stances, I am of the opinion that the Addi- 
tional Rent Controller was right in holding 
that it is clear that what was actually sought 
to be managed by Shri Y. Kumar was tliat 
the respondent herein ’ might accept the 
arrears of rent directly and the future reiit 
might be directly got credited in her Bank 
Account instead of depositing the • same 
with the Rent Controller in pursuance of 
the aforesaid order of the Rent Controller; 
that, in that way, merely tire mode of pay- 
ment was sought to be changed; that it can- 
not be said diat the payment of the arrears 
of rent was made, and the future rent was 
agreed to be got credited in the respondents 
Bank Account independently of the order 
of the Additional Rent Controller, dated 
13-10-1986; and that it cannot also be said 
that thereby the respondent agreed to con- 
tinue the present tenancy or to create any 
fresh future tenancy. .1 am also of the 
opinion, that the Additional Rent Controller 
rightly held that no compromise of the 


A. LB. 


by, the appellants was effect- 
ed by the parties, and, therefore, there is 
no question of recording and passing an 
order or decree in terms of such compro- 
imse _ under Order 23, Rule 3 of the Code 
of Civil Procedure, 

29,. For the above reasons, the appeS 
faus, and is dismissed with costs. . 
GGM/D.V.G. Appeal dismissed. 
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1. D. DUA, C. J. 

Moulvi Musharraf Ahmed, Petitioner v. 
State, Respondent. 

Criminal Revn, No. 197 of 1968, D/-24-5- 
1968. . , 

Criminal P. C. (1898), S. 117. (3) — ^ 
Interim order for security — Order snould 
not be mechanically pass^ by merely relyr 
ing on police report. 

The law-giver has entrusted the power of 
makmg orders under Section 117 (3) to a 
Magistrate and has also enjoin^ on him 
to record his reasons in writing before 
directing the person concerned to • execute 
the bond , thereunder. This postulates ap- 
plication of his judicial mind by the Magis- 
trate, whose order is subject to judicial 
scrutiny by superior Courts of revision and 
superintendence. He cannot completely 
mortgage his decision, or abdicate his power 
or surrender his own responsibility in favour 
of the pbh'ce, though it would be well with- 
in his competence, in a given case, to take 
into account the police report for what it is 
worth in forming his own conclusion on the 
material legally available to him. He would 
indeed be failing in his solemn duty if he 
were to mechanically adopt the police re- 
port , wiliout evaluating for himself its 
worth and usefulness and without forming 
his own independent judgment on , the 
material before him. In such cases also, 
justice must not only be done but it must 
indisputably be seen to be done and the 
order of the Magistrate must clearly reflect 
the application or the Magistrate s own 
judicial mind to the facts and circumstances 
properly before him. . ' (Para 3) 

However summary the proceedings under 
Chapter VIII, Criminal P. C, may be con- 
sidered, they are judicial proceedings and 
have to be conducted in accordance with 
the Code and the Magistrates holding these 
proceedings must see that the fundamental 
elements of the judicial process find expres- 
sion in the machinery for administering 
justice. . (Para 4) 

A. C. Gambhir with A, D. Mehndroo, for 
Petitioner; V. D. Misra and Dinesh Chand 
Mathur for S. K, Malik, for Respondent. 

JUDGMENT: Shri B. L. Nagpal, Addi- 
tional Sessions Judge, Delhi, has forwarded 
this case with a recommendation that the 
order of Shri N. C. Jain, Sub Divisional 

GL/IL/D207/68 



Matlvi Mustarraf Atmed 

petitioner be station House Offi- 

2. It appears that me Pelhi, made 

cer, Poliee Stati^Lto Section Cr. 

a report eSoner and on that re- 

P. G., *967 learned Sub-Dm- 

port, on ^ nrder as contem- 

sional Ma^tote Cr P C. directing 

plated by Section U 2 Cr, should 

the petitioner to show Uf^nA in the sum 

°aLott to “urto ISVI 

r a^t to Vao“' 

also asked for aOTon s on 

imder Se^on ll /.Jg j^^gistrate maldng 
that repo^ the , ^ ^ petitioner to 

the enquiry, also ^ Hon 117 C3) for 

famish a bcmd un in the like amount. 

Bs. 5,000 udth toed Ad- 

As the reco^en^hon ot^me ^goitals 

ditional Sessio^ ] ^ ^ ged the eidstence of 
in the pohce report ^ciosea 

a dispute be^een &e P®^°“^o?of reli- 

Mo^ A^^ 4®?M£iid Fetehpurk DelM. 
gious head xn j- je suggested to he 

The matter m ^nte ^ 
pending adjudication m ^ ^ Station 

compW 05 , ^iJ'^stfSTLahori Gate, 
House Officer, JS5?%elH and find- 

visited the Masiid ^c^reach of peace, 

ing an ^PP’^^^’^^^Hrmed above. The chal- 
mlde the report “e^^JoflOl, Cr. P. C., 
lenge to achoii learned Addition^ 

■was considered by ,,;tv,nut substance, but 

Session, Judge *''AV'SS SeeUon llV (3) 
in regard to the orto ^ncr 

Cr. P. C., the ^ recom- 

he ^^PP°J^^ieained Ma^trate made the 
mendahom the leamea b ^ ^ only 
order under Section IH ^3) 
because a^eque^t t &^ut toelf properly 
made by the pouce existence of 

considemg immediate drastic 

emergency mi Cr P. C. 

acton un through to whole 

teco'rd and I am ““.^'^ilh by toleSS- 

^?fe?e h^.^evW |e 

c^e the anxious thought it . 

« 117 /'ll Cr P C. provides as foUows . 

‘Tending thi’ completion of .the inqm^ 
un£r ^b^section (lb the Magistrate, if he 
considers that immediate measures are neck- 
s' for the prevention of a breach of the 
Se or disturbance of the pubhc tranqufi- 
Ity or the commission of any offence or for 
the public safety, may, for reasons to be 
recorded in ivriting, (toect ffie P^J^^on m r^ 
spect of whom the order mder Sec. 112^ 
been made to execute a bond, with or 
nut sureties for keeping the peace or m^ 
taining gooi behaviour until the conclusion 
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nf the inquiry, and may detain him in cus 

dSauTof eSSti^ritil thfffi^iSry is’ con- 
cluded : 

Provided that — 

(a) no person against whom proceedm^ 

S ?0 execute a bond for maintaining good 

conditions ' of such bond, whe^r 
as to the amount thereof or as to &e 
“of of sureties or *6 ni^ber ^ereo ^ 
tbp uecuniary extent of their liabmty, sn^ 
not fe more onerous than tose specified m 

tot tf j^tiJy an order under 
this sub-section, the learned Magistrate must 
|?t teeU insider tot immediate mea- 
Ses^ necessary for to prevenhon of a 
breach of the peace or the disturbmce of 
thr^blic tranquillity or the commission of 
*y, otoce^? £or>e puhlio safety jmd 

thra after recording his Se^ ®a 

direct die person concerned to execute . a 

bond for keeping the P®^®®^^-’t 
conclusion of the enquiry. Tme He^latme 
has quite clearly disclosed its armety no 
to leave the citizens in this respect at the 
merf of the executive authorities who may 
and in a light-hearted .manner 
direct execution of bonds. "Hie 
entrusted the power of making orders 
this sub-section to a Magistate 
enjoined on him- to record his reasoi^ m 
wnting before direcfmg the person concOT 
ed to execute the thereunder 

postulates application of h^ jufficial mind by 
]^e Magistrate, whose order ^ subject tO| 
judicial l^rutiny by 

sion and- superintendence. He c^ot com 
Tiletely mortgage his decision, or abdicate to 
?oweJ ox 4?ender his o^vn ’responsibih^, 
El favour of the police, though it would bel 
well within his competence, m a S^^en case,, 
to take into account the police report tor 
what it is worth in forming his o\ra coimlu- 
sion on the material lega% av^able to bfn^l 
He would indeed be fa^g m his solem 
duty if he were to mechamcaUy adopt *e 
pohce report without evaluatag for b™^ 
Fts worth and usefulness and without fum- 
ing his own independent jud^ent on the 

Sfterial before It ^t 

justice must not only be done but it mmt 
nidisputably be seen to be done and me 
ord* of the Magistrate must clearly refle^ 
?hp auuheation ^ the Magistrates own 
Sdicia^ r^d to the facts and circumstances 
properly before him. c j 

4 From the record of the case, I tmu 
that on 4-12-1967, an order^was recorded m 
tiiresumablv by the Header) which m 
Sem fc ^ggesJ tot a »ettlem»t wg 
Stated by Shri Mohammad Mian son ot 
Maulvi Wsharraf Ahmeed . to fr^ve 
arrived at betiveen the ^ ^ 

reediuES were adjourned to S-lZ-iyol, on 
which ^ate the impumed order 
to Hindi. On 4-12-1967, it is worth noting 



M u “» j.) A. I a 

af’^d'C SaSlf S to z “? p™«==. wtich n.™t 

iQ«l 112, Cr. P. C. dated 4 -I 2 I SmiSr^Hnn nf 

1967 in English signed by Shri D V bet?e^Tho ^ °/i ^ improved, the 

-S“t)-DivisionaT Magistrate, requiring ed to’nrovidp^Hpil^^i’”^ Repubhc is expect- 
Maulvi Musharraf AhmeJ to show cause Tfiic pS #. u administration of justice. 

why ha should not be ordered to eaeoSte I So otSe autho'S*"^ *■“” 

bond u) the sum of Rs. 5,000 for keeping Lhly unstofclaoto^'ft , h> the 

t E.1'aTd%rfo,,o''.Jin?“,o^oS^ ftdsar«a'IS? ^V“" - 

to?aSe^f’^ '““V^^iained to “ 

rr.. . . , ^ result that cases keep cominE to 

This IS also signed by Shri D. V. Kapoor. .® notice of this Court disclosing a prowes- 
The learned Magistrate did not even care to *•''? aetenorabon in this branch of our ^di- 
read the Urdu proceedings in which it was 9/^1 P^cess. This Court would be failine in 
^equivocally suggested by Shri Mohammad „ j Point out that l^ty 

Mian and by other respectable people, who ?no indifference on the part of the Presid-’ 
had also appeared that the controversy ^d Ofecers of the Courts in criminal matters 
been mutually settled and there was no rea- oiso tend to encourage and foster cor- 

sonable apprehension of any breach of part of their ministerial staff 

peace. Mohammad Mian of course under- likely to shake the peoples confi- 

took on behalf of his father that he would ^partial dignity, effecbveness 

appear in Court on the following day. The of the adminisbation of crimi- 

order in Hindi under Section 117 (3) dated jusbce resulting in adverse impact on 
5-12-1967 was passed exclusively oa - the order ^ situatiou and on < 

report of the Deputy Superintendent of 
Police and the leamM Magistrate does not 
seerri even to have cared to consider the 
previous days proceedings in which Moham- 
mad Mian and other respectable persons 
appearing had assured that the matter had 
been mutually settled. What has really come 
to me as a surprise is the fact that in the 
order dated 5-12-1967, the period for which 
the bond for keeping the peace was directed 
to be taken, was fixed as one year, which it 
is not denied by the State counsel, is con- 
trary to the terms of Section 117 (3). The 
cyclostyled order in English dated 5-1^ 

1967, however, does mention that the bond 
in the sum of Rs. 5,000 was to be executed 
for keeping the peace until the conclusion 
of the proceedings under Section 107, Cr, 

P. C. This state of the record leads me to 
the irresistible conclusion that whosoever 
had recorded the order in Hindi was not 
aware of the terms of Section 117 (3), Cr. 

P. C. and the learned Magistrate, whose 
signatures in English this order bears, had 
not at all taken care to apply his own mind 
to the proceedings before him. He seems to 
have signed this order mechanically as if it 
was a routine order. The conflict ' between 
the order in Hindi and the cyclostyled .order 
in English also furnishes a sad commentary 
on the working of the Com! below and this 
Court cannot loo strongly disapprove of the 
manner in which proceedings in this case 
have been conducted. However summary 
the proceedings xmder Chapter VIH. Cr. 

P. C. may be considered, they are judicial 
proceeding and have to be conducted in 
accordance with the Code and the Macis- 

1 » » .O 


- — u.uici siiuauou ana on our 

democrabc way of life. 

5. In so fw as this case is concerned I 

recommen(3a- 

non of the learned Additional Sessions Judge 
and set aside and quash the impugned order 
as recommended. 

RSK/D.V.C. Order accordingly. 


AIR 1969 DELHI 14 (V 56 C 6) 

D, K. MAHAJAN, J. 

M/s. Indra Perfurnery Co. and others. 
Appellants v. Moti Lai Lalu Mai and another 
Respondents. ’ 

T. P. Act (1882), Secs. lOG, 111 (d) — 

Control 

Jinn in® of .1958} Ss. 14, 15 (I) — AppUca- 
bon for eviction for non-payment of rent — 

Part of building rented out by A to B 

R to C — C purchas- 
mg building includmg portion rented to B 
— By reason of purchase C not paying 
^^d rent to B — Held, transfer by A to 
O did not wipe out tenancy in favoiir of B 
and B coiitinued to be landlord of C and 
iy w^ hablo to pay rent even after he 2iad 
purchas^ the whole building. (Para 3) 

S. N. Chopra with Vij'ay Kishan, for Ap- 
pellants; Yogeshwar DayaJ, for Respondent. 

JUDGMENT; This appeal was settled by j 
Grover J., by his order dated 7th of 
February. 1966 on the basis that the same 


...... ...„ ...... J ■ V " — “ir same 

trates holding these proceedings must see ^application for 

that the fundamental elements of the iudi- having been chsmissed. That order 

cial process find expression in the machinery » GrovCT J., at the instance of 

for administering justice. Cases like the pre- respondents without notice to the ap- 
sent only tend to breed and promote distrust DL/GL/B522/68 ’ 
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1969 iVoTTi In this 

peUants and for se^g 

fituatio^ ^ S Gr^v?r J. This apphca- 

'v^i?e I., and xesto,a 

the appeal for ^ directed against 

2. This second ap^^ Tnb;^ 

the decision of the wenc q 

upholding the 15 (D of the Delhi 

troUer under ^®'*°jg 58 This case h^ an 
Rent Control Act, ^5 • d^ute 

interesting „er hSlding belonging to 

form part of a la^e . jg situate m 

one Mohd Sh^. relates to a 

Gandhi Market. Th by No. 983^ 

part of the h^^^^ ^as rented oirt 
This part of the b ^^“jgsent respondents, 
by Mohd. to me p ^pdl, 

Sloti Lai and fn^“® rs. 436 per 

19S4. The ageed rent 3^958 

mensem. On t^ 3 .^vas rfpted 

a part of the rented P ^^j^g appe^ts 
out by the Company. Thj® 

Messrs company, namely- 


„ tn UelH 15 

of India (Andjey J.), 

the tenancy in 

can see no "f^°“^7^ped out- If I were' 
tenancy can he partly . f j. -c ibe learn-, 
to give effect to Uie contenLon ot me^j^ 

ed counsel for tbe j ’tbe indivisible' 

in a way counte-, 

A- 

Son of to ^nBon ap- 

phcatiqn n^ nera ^^-der under Sec. 15 
Controller because Ae mention 

m has been complied to 

S’ St ‘'£”'gStooes'“of 

this case, can hmdly arise. ■l-v- this 

5 For the reasons recorded above, this 
appeal^Sls and is dismissed. No costs. 
MK/D.V.C. Appeal disimssed. 




AIR 1969 DELHI 15 (V 56 C 
<; TT KAPUR AND S. N. ANDLEY, JJ. 

guSp^y W^tail, Petitioner v. The f. 

a^n Writ No. 1550 ot 1967, D/-10,4- 
1968. 


- - purcSed”»^g Pl- 

iant-company pm^^ ^ 9830 from Mohd 

ing the rented PO^°^f c;irchase the appel- 
&. By reason £®gSdrent of 
lants did not pay me gr j. Q^dents, wi^ 

%S“el°W 

f K“^”tot» s„rot«5 


Constitution of India, i^clw Sll (2), 14 
- Fundamental Rules, R. 56 -— 

raised to 58 — Compi^ory 


toe tenSated prems^^y ^^cy had c^e 

chase an^ fe^gjut^tion was controverted ^ Art. 14 — Uompuiso^ rei^- 

to an end. Ttus con ^ ControUCT ^ amount to remov^ or dis- 

^^eoSlie:^«IrfCoC*^=S 


w the tesponoona. --- g 3njl Pfs- 
Siected to “PP^feSiS^lSCDotto 

£’'r^s7^SS> to^e pxeeent seoond ap- 

ias beea tot a qoesHon rf 

3 . It is no d^t toe ^ 

law does ar«e, but ^ substantid qu^; 

if that question of is toou^t it fit 

aon ofV rf 1^' 

to determine the q ^ appellants. HiS 

toe learned, c^el for^e ^^^ 3 . 

contention is th^. by re^'^ ^ tenancy 

aon ot to doetoa »' to Weher 

in his favour has merg^ purchase, 

right, which he b« ac^^ed^ by^ ™funda- 

namelv, the .oY°^^lav^fhat a lesser estate 
mentd pnnciple of J.^^^^jovided there is 
^.merges in a Wr estate pm 

r coiStion is that the 

'>r “/o;.S 

\owner to the appellants does not wipe ou 


Fundamental Rules, R. 5b -— 

superannuation raised to 58 -— ^mpi^ory 
under R. 56 G) befpre^d is not 
tovahd — Rule 56 is not against safeguard 
XS under Art, 14 — Compulso^ retee- 
not amount to remov^ or dis- 


^Under Rule 56 while the age of supe^ 
nnnuation or the normal age of retuement 

tion is subiect to extensum imder Clause W 
and curtaflment under Clause 0) 

If k tothe public interest to do so. In fact 
to p“wS ofretiiing at to age of Sity-fiva 
viS Compulsorily if it is exercisrf for to 
TPanons and in the manner mention^ m 
Cto oToverrides the right of .the Govern- 

SS sSaut to rem^ i“. 

attains the age of fifty-eight years. 

The contention that CL G) gives arbitrary 
■nower to the appropriate authonty became 
?Vip expression “in the public interest has 
S)t b?en defined an<^ therefore, there me 
So well defined limits withm which 

?a'S“tl.S“to P?wS“to ?eto“S|Hboay 

mSS to arbitrary exercise of this P<>w®g 
Public interest is not a new concept. It ^ 

HL/IL/D563/6'8 



R. L. ButaU V. Union oJ India (Andley J.); 


16 Delhi 

true tliat it has not been defined but the 
reason for &at is that it is incapable of 
precise definition. Nevertheless, it is not 

^ vague concept. 

Wh;?r 1C inoInH/aH 1.^ * 


A.I.B. 

selected by the Union Public 
Service Conunission for the Class I So? 

of a Project Ofilcer in the Cen 

jaaffa indi'derto publiS Sos™?? 
d^er from time to time and Lm place to 1^0 to ] fen ^ Perma^nt on October 6, 

place. In the context in which it has bem CommfSnn , Central Electricity 

used, it means the proper functioning of the WaTer Sd pS/ rf ^ 
public service. It is incorrect to say tha? S tL Ist of 

specification of the age of compulsory retire- nated as redesig- 

ment without indicating the number of years 1955 flip npHK^ Director. On March 26, 

of service is not specification. oflL “K havtog been 

mum period of service”. All that has to be was fonfin^el^ as afe? and he 

seen is whether the right to compulsorily April 1963 f Director in 

retire can be exercised It a , very early stage SL^n the iShT 

of the preer and it cannot be said thit that to respect’ 5 hife^ admitted 

when the age of superannuation is fixed at years IQfi/Ind 1965 

58 years, the complusory retirement at the were made in the Anp,?^! r- ci®® 

age of 55 years would be retirement at a very ports. In the affidavit in 

emly stage of the career. Therefore where behalf of th? resotode^s 

to ^.al or roMovaJ. Coae^Law^ ta- ^ ^5 &SS. 1959. iCSwel 

aiso_ ana mese were commumcated to the 
petitioner from time to time. Making of 

fe® between 1955 and 

1962 has not been denied by the petitioner 
“ rejoinder, ^ut his conten- 
tion IS that by reason of tos confirmation as 
germanent_ D^ector with effect from August 
r f 1 ®®®, ^t^verse entries had . been 

fahirComnf^l^”^^T Departmental Promo- 

SSe adve^?Tnttes?'^'™"® 

p ?■ the Departmental 

Prornofaon Committee, on M'ay 30 1965 

thp°pn^^T promo’tion and 

the compl^t of the petitioner is that the 
adveree entry made for the year 1964 vva? 

Depa^ental Promotion 
?at^6 tn been communi- 

Aftlr r Pehfaoner in September, 1965. 

^® .communication to re- 

S. N. Chopra with K. C. Sud, fpr Peri- ^e petitioner aske^l for^^cdLs SMci’ 
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-®d. (Paras 5, 8, 10) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 295 (V 54) = 

(1966) Supp SCR 311, Barium 
Chemicals Ltd, v. Company . Law 
Board 

(1965) AIB 1965 SC 280 (V 52) = 

(1967) 2 Lab LJ 246, Shivacharana 
Singh v. State of Mysore 
(1964) AIR 1964 SC 600 (V 51) = 

(1964) 5 SCR 683, Moti Ram Deka 
v. General Manager, North East 
Frontier Rly. 

(1964) AIR i964 SC 1585 (V 51) = 

1964 (2) Cri LJ 481, Gurdev Singh 
Sidhu V. State of Punjab 
(1957) AIR 1957, SC 892 (V 44) = 

1958 SCR 571, State of Bombay 
V. Saubhag Chand M, Doshi 
(1954) AIR 1954 SC 869 (V 41) = 

1955 SCR 26, Shyamlal v. State of 
U. P. 


8 , 10 


10 


8 


8, 10 


iQoe; -r, utticu wuiooer zo, 

Woo. rarticulars were not supplied and, 
™®refore, the petitioner filed Civil Writ 


with S. S. Chadha, for Respoiidents. 

ANDLEY J.; In pursuance of g notice Divff Writ 

dated May 12, 1967, purporting to have fji®’ u tt- “ *^® Circuit Bench of 
been issura to exercise of the powers con- i ® Punjab Him Court on August 5, 1966 
f erred by Cl. (j) of Rule 56 of the Ftmda- * i *Ju^htog _toe ^oresaid adverse entry, 
mental Buies, the petitioner, a. permanent hied, the adverse 

Director to the Central Water and Power ‘^o™inunicated to 

Commission (Power Wing) New Delhi, b^'^^se the petitioner was 

was retired from service with effect from ®ohy also, he 

August, 15, 1967.- It is this retirement which of 1966 in the 

has been challenged by the petitioner on A,,m,cr tr Punjab High Court on 

two main grounds,, namely, (1) that Funda- „£ .R was during the pendency 

mental Rule 56 (j) was ultra vires Clause (2) aa impugned notice 

of Article 311 and Articles 14 and 16 of ^2 1967, reMng tlie petitioner 

the Constitution of India and (2) that the Writ No. 525 of 1967 

order of retirement was mala fide and widi- ^ Court challenging the peti- 

out apphcation of mind to the relevant oners retoement. These three writs had 
circumstances of the case. PR^^ioIr™^ hearing before us on October 

2* The jpetitioner was serving as an oi4er of ' that'^datZ 

n ^“Smeer to the Simla Electricity 1983 was dismissed 

U.d.rtah„g „„a 1949. On September, g, Lberty to He rS* “Srir^efc an™# 
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was then that the present writ petition was 
■ The notice (Aimennia « dated May. 
13. 1967 »““;7/4/66.A4n I 

Government of India 
Ministry of Irrigation and I^ower. 

■ Delhi, the 12th May, 1967. 

notice , . . 

Whereas the President is of the OP^O^' 

%ow,'Were£rer^^|^^^ 

s ssr Ao"ce^ ^tf 

17m. tfrrSl re£eTe.n^e|ce .A 

effect from the date of expiry 

Shs from the date of Je £ 

SSSTtoTsth I^sl 1967, whichever is 
Sd/- K. G. R. Iyer, 

Joint Secretary' to the Govt, of India. , 
Shri R. D. Butad 


•India ;(AhcIley P 

a. (i) wHch starts with the non ohst^e 
clause gives an absolute ri^t to reti^ any 
GovinSent servant after Se has . attained 
the age of fifty-five years by gi'^g n™ 
Sftice of not leL than three mon^ provid- 
ed the appropriate authority is of the opmion 
that it is in the pubUc interest to do so. 
Therefor? while , the age of superannuation 
„fte normal age of «Haa"“ant has been 

Sued at afty-eight yearj J 

•nibiect to extension under Clause {a) ana 
curtailment under Clause (]'), 
in the pubhc interest to do so. In fart toe 
■nnwer of retiring at the age of fifty five 
years — in other words the power, to retee 
Lmpulsorily — if it is exercised for the rea- 
sons and in the manner mentioned m Cl. (]) 
overrides the right of the Gov^^ViS 
vant to remain in service until he atlams toe, 


Director, • 

Central Water and Cession, 

(Power Wing), New De^ petitioner 

This notice w^ ^,een issued in 

on the same date. It hns , 

exercise of the powers coirte^d W o 

of Rule 56 of the Rufuses 

necessary to set out the ne°ess^__^a 
this rule and these • „ provided in 

“56 (a) Except as shaU 

this rule, eveiy Gove^ent 
retire on the day he to 

eight years. (Q/ ^ .may be 

whom Clause (a) nppl^s . attains 

granted extension of service . , ^ sane- 

So age of Bfty»gt'J*=”Stlrfy1f 
tim of the MerSt and, the 

extension is in toe pn°n , . .^ritmg: 
grounds therefor are ppder this 

Provided that no ex , , age of 

clause shall be panted Y d 
sixty years except m very ir* 

cumstances. .tiainff rontained in 

(j) Notwitostanding ^’^/'^^oritv shall, E 
tin" Rule the S fa Pnlilio 

it is of toe opmion that it is m 

Sgen^? tfeiS servant 

"^^The Scheme of this I^"^® |,eS 
be that toe age of superannuafaon^^ (a)“but 
fixed at fifty-eight yems , .^j-g provid- 

; tUs.flxation is >“5^ 'ffte'Swer 
ed m this rule . In . jj^fg an 

conferred by Clause (d) of •. ^ Gov- 

extension of service can^e ^ £ 

emment servant on at^ng the age or 

fifty-eight years but ^nch exlerision is to «ie 

grantel by the apP-Pf g antoonty^rf^ 
|eSrf«W faeorded fa tvriting. 

1969 Delhi/2 I G — ^21 


vant to remam m serviuc 

“^1 "‘MhtJTclanse (i) of 4e .Mo 
to so f “as challenge to it on, the basM of 
Article 14 of toe Constitution is concerned, 
^tLtoned on the ground toat this clause 
gives arbitrary power to the ^Ppropnate ,au 
^r>n'f-ir because the' expression intoepuDUC 
fater^” has not been d^ed M, iXoreffae, 
SSe are no well defined hmits mta 
which this power can he exercised. The fa 
toat the power to retire compulsory pan be 
£erc£d ?nly if it is in the pubhc interest 
?f dTso is a sufficient s^eganTd agaxnst toe 
arbitrary exercise of this 
interert is not a new concept. R is true that 
R hi not been defined but the reason fj 
toat is that it is incapable of prec^e defim 
Hon Nevertheless, it is not possible to say 
£ if is a vague' conoept What fa jMuded 
in 'Dublic purpose may differ from time 
Sn? a£ SoS place to place. In the “nted 
in which it has been usei it means pro- 
per funcHoning of the puffiic service. I, there- 
fore do not find any substance in, the plea 

toat Clause (j) of Rule 56 
power which is repugnant to Article 14 of 

toe ConsHtuHon. 

7 No argument was addressed to _us ^ 
to '’how Clmise (j) of this Rule is hit by 
Article 16 of the ConsHtuHon nor are any 
™nds relevant to Article 16 menHoned m 
So peHHon and, therefore “odimg more 
^ed be said in so far as the bare chaUenge 
on the ground of Article 16 is concerned. 

8 In so far as the chaUenge under Cl. 
of Article 311 is concerned, the first argu- 
ment is that the curtailment, by compulsory 
?^t?ement of the age of retirement fixed 
under Clause (a) of tl^ rfe, amoimts to 
dismissal or removal and, therefore,^ Cl. (j) 
of this Rule is unconsHtuHonal. This argu- 
mert has no substance in wew of the various 
decisions of the Supreme Court wffich were . 
considered in Deka's case reported m MR 
1964 SC 600. With ’^cffd *2 
in Sham Lais case, AIR .1954 bC 309, ic 

was observed , r • c 

“Confining itself to the special 'featmes ot 
compulsory retirement which was effected 
Snder ArHcle 465-A and Note 1 appended 
thereto, the Court came to the conclusion 
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was not removal 


It was notremovaL 

that subsequent decisions show 
toat ae same view has been taken in res- 
of compulsoiy retirement throughout 
Md so, that br^ch of the law must be held 
“ ffries of dsdsions' 


A.ta 

md ae argument is that since no hmitaHnn 
febeen imposed in Clause Q) of ffi §8 

concerned should have 
^ minimum period of service it is 
ultra vires. Clause (2) of Art. , sYl of th“ 


i 1 . % — uy LUC senes or 

to wkch we shaU presently refer”."" 1° petitioner. 

The Simreme Court then considered another rptirpmnnf which compulsory 

of ite decision relating to compuko^^S fo fixSn "o? t — 

menf: rAnnw-or? atd AiAduon ot tne . miriUTium period of 


ment reported in .^R 1957 SC 892, State 
of Bombay V. Saubhag Chand M. Doshi. In 
^ ^^e Venkatarama Aiyar J. had obser- 

Question of the said character . could 
a^e only when the rules fix both an age 
ot superannuation and an age for compiS- 
sory retirement and the services of a Civil 
Servant are terminated between these two 
points of time. But where there is no rule 
faxing the age of compulsoiy retirement, or 
It toere is one and tne servant is retired 
betore the age prescribed therein, then that 
cm be regarded only as dismissal or removal 
within Art. 311 (2/' 

With regard to this observation, it was 
stated,:— 

‘Tt would be noticed that the rule provid- 
ing for compulsory retirement was upheld 
on the ground that such compulsory retire- 
ment does not amount to removal under 
Art. 311 (2) because it was anotiier mode of 
retirement and it could be enforced only be- 
tween_ the period of age of superannuation 
prescribed and after the minimum period of 
service indicated in the rule had been put 
in. Ifi however, no such minimum periocf is 
prescribed by the rule of compulsory retire- 
ment, that according to judgment,- would 
\dolate Art. 311 (^2) and though tiie termina- 
tion of a servant’s services may be described 
as compulsory retirement, it would amount 
to dismissal or removal within the meaning 
of Art. 311 (2). With respect, we think that 
this statement correctly represents the true 
position of law”. 

It is needless to refer to the other cases 
noticed in Deka’s case and it will be quite 
enou^ to state that the ultimate conclusion 
at vmich the Supreme Court arrived was 
that compulsory retirement does not per so 
.amount to dismissal or removal. There ■ is, 
therefore, no force in the broad contention 
,of the petitioner that the mere fact that the 
normal period of service is curtailed by 
compulsory retirement amounts to dismissal 
or removal. 

9. The second argument in this connec- 
faon which has been urged by the petitioner 
is based upon the following observation of 
the Supreme Court in Deka’s case : — 

“Apart from date, we think that if any 
Rule permits the appropriate authority to 
retire _ compulsorily a civil servant without 
imposing a limitation in that behalf that 
such civil servant should have put in a mini- 

period of service, that Rule would be 
and the so-called retirement ordered 
under the said_ Rule would amount to re- 
moval .if the civil servant within the mean- 
ing of Art 311 (2)”. 


required was to 
specify the number of years of service The 

fixation of the age of 
compulsory retirement is specification of the 
mnimum period of service and the only 
safeguard Aat has to be observed is that 
should not be fixed at a very eSly 
stage of Ae career. He relies upon the fob 
bvving observation of the Supreme Court in 

^ to make it clear 

present appeals, we are not 
called upon to consider whether a rule of 
compulsory retirement would be vahd, if. 
avmg fixed a . proper age of superannua- 
tion it permits a permanent servant to be 
retned at a very early stage of his career” 

It has to be remembered that the age of 
55 years for compulsorily retiring a civil ser- 
v^t which has been fixed by Clause (j) of 
Fundamental Rule 56 was the age of 
super^uation fixed by Fundamental Rule 
5D (a; pnor to its amendment in 1965. Prior 

to Its amendment this rule provided: 

except as otherwise provided in the 
other clauses of this rule the date of compul- 
retirement^ of a Government servant 
otner tnan a ministerial servant, is the date 
M which he attains the age of 55 years.- 
He may be retained in service after the date 
( ^°™P^soiy retirement with the sanction 
I ^ Local Government on public ground^ 
which must be recorded in writing, but ho 
must not be retained after the age of 60 
ye^s except in very qiecial circumstances”. 

liie scheme of the pre-existing Rule was 
tiiat every Government servant must retire 
on attammg the age of 55 years and power 
w^ gwen to the Local Government to re- 

years on public 
groun^. The scheme of the amended R, 50 
IS that the age of superannuation or retire- 
meat for everybody is fixed by Clause (a) 
at 58 y^ears and it is subject to e.xtensioii' 
jmder Clau^ (d) and to curtailment under 
Clause 0) Tal^g this historical background 
mto consideration, it is not possible to ac- 
cept tlie contention that fixation of the age 
of cornpulsoy retoement at 55 years as has 

Rnip Jr Fundamental 

Rde o6 \vould be retirement at a very early 

vSft ^ Government sel 


r\?’ J refer to another decision 

to AIR 1965 

t Shivacharana Singh v State 

of Mysore. Them Lordships of the Supremo 

£ Note I 

n Mysore Civil Services 

Rules, 19o8. Rule 95 (a) provided that thQ. 
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date of Superannuation of a Govemm^t 
servant wouM be the date on _ wluch^ he 
flH-flins the age of 55 years and it authonsea 
the Government to retain the Government 
servant in service even after the d^e or 
superannuation if he was physically fat and 
if his continuance in Government 
was found to be in public interest. Rule 
dealt with retiring pension and provided 
that a retiring pension would be granted to 
a Government servant who was permitted 
to retire after completing qualifying service 
for 80 years or such less time as may be 
prescribed. Note I to this Rule providech 
inter alia that Government may, in special 
cases, require any Government servant to 
retire any time after he had completed 20 
years qualifying service or on attammg 
SO years of age if such retirement was con- 
sidered necessary in the public mterest and 
provided that the appropriate authonty 
would give a notice in writing at le^t tmee 
months before the date on which the Gov- 
ernment servant was required to -retire. It 
will, therefore, be seen that , power was given 
to the Government by Note I to Rule 2o5 
to compulsorily retire a Government servant 
before the age of superannuation fixed 55 
years if he had completed 25 years quality- 
ing service or on attaining 50 years of nge. 
The validity of Note I to Rule 285 was chal- 
lenged upon the ground that it contravened 
Articles U and 16 (1) of the Co^titubon. 
It was observed by the learned Chiet 


Justice : — 

“Mr. Venkataranga Iyengar contends that 
this Rule is invalid, because it contravenes 
Art. 14 as well as Art. 16 _ (1) of the Con- 
stitution. In our opinion, this contention can 
no longer be entertained; because it is con- 
cluded by a long series of decisions of 
this Court. Recently, a Special Bench of this 
Court had occasion to consider the validity 
of Rules 148 (3) and 149 (3) contained in 
the Indian Railway Establishment Code in 
Moti Ram Deka v. General Manager, North 
East Frontier Railway, Civil Appeals 
Nos. 711 to 713 of 1962; 714 of 1962 and 
837 to 889 of 1963, D/-5-12-1963 = AIR 
1964 SC 600. 


In dealing with the problem raised in that 
case, this Court has made it perfectly clear 
that so far as the question of compulsoiy 
retirement is concerned, it must be tAen to 
he concluded by several decisions of this 
Court. This Court then examined the rele- 
vant decisions on this point beginning with 
the case of 1955 SCR 26 = AIR 1954 SC 
369 and it has observed that the law in rela- 
, tion to the validity of the Rules permitting 
V compulsory premature retirement -of Govern- 
ment servants must be held to be well settl- 
ed by those decisions and need not be re- 
opened. 

only exception the majority judgment 
made in that behalf was that it may 
be necessary to consider whether such a rule 
of compulsory retirement would be valid if 
having fixed a proper age of superannuation. 


it permits a permanent servant to he retired 
at a very early stage of his career. This 
consideration does not arise in the present 
case, because, as we have already seen. 
Note 1 to R. 285 requires -that the Govern- 
ment servant against whom an order of com- 
pulsory retirement . is proposed to be passed 
must have completed either 25 years of 
active service or attained 50 years of age. 
We are, therefore, satisfied that the point 
which Mr. Venkataranga Iyengar wants to 
raise before us in the present petition, is 
clearly concluded by the decisions of this 
Court and cannot be allowed to be reopen- 
ed". 

The , contention, therefore, that specifica- 
tion of the age of compulsory retirement 
without indicating the number of years of 
service is not specification of the “minimum 
period of service” cannot be entertained; In 
my opinion all that has to be seen is whe- 
ther the right to compulsorily retire can be 
exercised at a very early stage of the career 
and it cannot be said with any justification 
that when the age of superannuation is fixed 
at 58 years, the compulsory retirement at 
the age of 55 years would be retirement at 
a very early stage of the career. The pre- 
vious decisions of the Supreme Court were 
again reaffirmed in .AIR 1964 SC 1585, 
Gurdev Singh Sidhu v. State of Punjab, 
where Gajendragadkar, C. J., speaking for 
the Court has observed : — 

“It is hardly necessary to emphasise that 
for the eificient administration of the State, 
it is absolutely essential that permanent 
public servants should enjoy a sense of 
security of tenure. The safeguard which 
Art. 311 (2) affords to permanent public 
servants is no more than this that in case it 
is intended to dismiss, remove or reduce 
them in rank, a reasonable opportunity 
should be given to them of showing cause 
against the action proposed to be taken in. 
regard to them. It seems that only two 
exceptions can be treated as valid in dealing 
with the scope and effect of the protection 
afforded by Art. 311 (2). 

If a permanent public servant is asked to 
retire on the ground that he has reached 
the age of superannuation which has been 
reasonably fixed. Art. 311 (2) does not apply, 
because such retirement is neither dismissal 
nor removal of the public servant.- If a 
permanent public servant is compulsorily 
retired under the nffes which prescribe the 
normal age of superannuation and provide 
for a reasonably long period of qualified 
service after widch alone compulsory retire- 
ment can be ordered, that again may not 
amount to dismissal or _ removal under Arti- 
cle 311 (2) mainly because that is the effect 
of a long series of decisions of this Court”. 

11., The next argument of the petitioner 
is that even if Clause (j) of Fundamental 
Rule 56 is not ultra vires, the compulsory 
retirement of the petitioner in the circum- 
stances of this case was mala fide and, there- 
fore, amounted to a punishment wit^ die' 
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IS-?:;?;,? asKt ssft-a s:,-wa-4" 

his record of service that he ' 


j tjai:> contention, is 194Q Tf iv ^ Munici 

respondents, in their counted his r^cL ^ ^PP^ent from 

aiBdavit, took the stand tliat it is for the to dfsefnl;r>°^ service that he is not amenable 
app-opnate audiority to decide whether or ent^s adverse 

not it was in the public interest tn enmmil. inert;. Eie vear.c IQ.'?."? 


^^^.wj..xa;e _auaiority to decide whether or entries v r «een adverse 

not it was in the public interest to comnul- 7 Qt?ct him for tlie years 19 ^*^ fn 

sorily retire a Gov^emment servLt; S hav! bee^®®"’’ ^^64 id 1965 

opmon on the pomt cannot be challenged by nine dlfF^r during tins period' 

before a Court of law and since satisfaction XeTe eS that ^ thS 

had to be merely subjective, it was not assessment nf T • ® an objective 

necess^ Government to specify the superior Eis work and conduct by bis 

pounds of which the satisfaction was found- disclosed bv ° other material has been 
ed and tliat the matter of satisfaction was conteSd in ? ■ '■^"P°°dents as they had 
not jusfaciable. Diming the course of argu- reasons^ L tlS 'd dii the 

meng,J„wever, as leaded SoUoi.or Gens- soaT’JS Sj uTSbI,l° 

taes winch were made in his Annual CharL- 

ter RoU m thn -imar-o 10 !;t; 


S UUdALilLUl VjfCiie 

rat did not rightly urge this extreme conten- 
tion. All that he argued was that Clause (j) 
of Fundamental Rule 56 provides a subjec- 
tive test and an order of compulsory retire- 

mpnf* ncj-nnrif *i. _• _i_ _ 


tive test and an order of compulsory retire- ter Roll in thf “^demhis Annual Charac- 
ment cannot be challenged unless it is sho%vn 1964 an^ 796=^ 1962, 

to be mala fide or made witliout application ®°dies are ’ 

„i: n^.._ . . 1955 : An Officer of below average cana- 

city His relations with the coIleaS me 
not happy. Notes prepared are unneces- 
s^ly long indicating confused thinking con- 
wSk”^ ^ is called for hi li 

S L (received in 1960): “His personal 
J.WJ. VHJ.O t-u iwiAu du upiixiuii coubT-butnon has had hardly been to few 
therefrom suggestive of the aforesaid things, °r.^ received from his Directorate on the 

the opinion was challengeable on the ground “des of practice on generation and transmis- 
of non-application of mind or perversity or ori the plea that he is still engaged on 

on the groimd that it was formed on col- study of the various literatures on the 


^ — 

ot mmd.^ This stand is in accord with the 
view which has been expressed by the 
Supreme Court in the case of Barium Chemi- 
cals Ltd. V. Company Law Board, reported 
iu AIR_ 1967 SC 295, where it has been held 
that if it is shown that the circumstances did 
not exist or tliat they were such that it was 
impossible for any one to form an opinion 


iV VVCiO XUXXllOVX Uil CiUA* 

lateral grounds and was beyond the scope of 
the statute. Tt has also been held that 
though an ordtir passed in exercise of power 
under a statute cannot be challenged on the 
groimd of propriety or sufficiency, it is liable 
to be quashed on the ground of mala fides, 
dishonesty or corrupt purpose or on grounds 
which are such that no one can reasonably 
arrive at the opinion or satisfaction requisite 
under the legislation. 

_ 12. Now, Annexure ‘G’ to the petition 

is^ a statement of mala fides relating, inter 

aha, to this petition. This statement contains 

vague and general allegations which have 

been denied by the respondents and in res- 

Psut of which the petitioner has not been 

able to produce any evidence in support. 

His main complaint is that although he 

was a very w^-qualified person and had 

done good work he had been superseded by 

one Mr. ^ Aswath and other persons who 

were junior to him. The respondents have, 
*.1^^ -1.1 1. 1 . -1 . . . 


siihw r. . on the 

a yem or so!^°^ 

average abffiti', ivith set 
l^^^&ppier”^ ^ colleagues could 

t 1 'tt (p E has not been found easy 
j 1 nim because of the lack of his 
adaptability, maiffiy due to pre-set ideas. 

. \h/ He IS inclined to making representa- 
tions against orders issued in the interest of 
work . 

Eis relations vvith his coUeagues 
and^^ subordmates could have been a ban- 
pier . 

f Director — in that it 

falls to tlie inevitable lot of some member to 

fr^'p’^.oSSa “■» “““Se as 

I agree with the above even tliough the 
officer IS mtelhgent and capable of good 

Wedly”^ 

I960: He did not show any improve 

nf- in rptrarrl ■' “nFiyve 


on the other hand, contended that appoint- regard to tlie defects mentioned in 

ments to the post of Director (S^ection tne prewous confidential report 
Grade), Deputy Chief Engineer and Chief work during tlie year 


Grade), Deputy Chief Engineer 
Engineer are selection posts, promotions to 
which are made on the basis of merit with 
due regard to seniority. It is further contend- 
ed that the post of Member is filled by 
selection by the Union Public Sendee Com- 
mission on an All India basis and tliat the 
petitioner was considered along with other 
eligible candidates. In paragra^ II of the 
counter affidavit, the respondents have sub- 


^emge, -consiTerffiJ hiT'^se^ffir 

ffie Directors grafe .... Sliri Butafi cm 

do good work if he likes to do so” 

Ibe contention of the petitioner is tliat the 

1962 could not be 
S Me 'nn R ®°°^'^®r?tion because by reason 
“ ^P”Ji 1963 as perma- 
?qfin ""^di effect from Au^st 5, 

,,r3 diese , adverse entries had been, as it 


nntied th-S-befme7e“ti^g ffimr^e e^^^^ (vTre' Sed 

cord of service of the petitioner was taken ttio *_•" ^r® ftydier contends that 
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ptirpose of Iiis compulsory retirement be- 
cause they had been made without comply- 
ing with the procedure contained in the 
Home Ministry instructions dated October 
31, 1961. 

13. The mere fact that the petitioner 
was confirmed as a permanent Director in 
spite of the adverse entries made prior to 
1963 cannot lead to the conclusion that 
those adverse entries had ceased to exist. 
The confirmation to the post of permanent 
Director was as a matter of course because 
up to that post, promotion was not by selec- 
tion. It is in evidence that the petitioner had 
challenged the adverse entries made against 
him between 1953 and 1962 by filing a 
writ petition. Civil Writ No. 188-D of 1965 
in the Circuit Bench of the Punjab Hi^ 
Court. This %vrit petition was dismissed by 
the High Court in limine and the petitioner 
was not granted special leave to appeal by 
the Supreme Court. Therefore, the petitioner 
himself treated these adverse entries as 
being alive. 

14. With regard to tihe adverse entries 
for the years 1964 and 1965, it is m evi- 
dence that the petitioner made representa- 
tions against them which were rejected. 
But, the complaint of the petitioner is tiiat 
the adverse entries for the years 1964 and 
1963 were not made in accordance -witb 
the procedure that has been prescribed by the 
office memorandum datea October 31, 
1961, issued by the Ministry of Home 
Affairs. This memorandum provides, inter 
alia, that where an adverse entr%' is made, 
whether it related to a remediable or to an 
irremeiable defect, it should be communi- 
cated; but while doing §o, the substance ol 
the entire report, including what may have 
been said in praise of the officer should be 
commmiicated. This memorandum also 
provides that confidential reports should 
make a reference to specific incidents by 
way of illustration to support adverse com- 
ments of a general nature, e.g., inefficiency, 
dilatoriness, lack of initiative or judgment, 
etc. Further a right is given to the Gov- 
ernment servant concerned to make repre- 
sentations against the adverse entries. It 
is contended that the adverse entry made 
for the year 1964 was not communicated 
to the petitioner until September 1965, be- 
fore which the Departmental Promotion 
Committee had already, on May 30, 1965, 
declared the petitioner unfit for promotion 
on the basis of this adverse entry. It is 
contended that the adverse entry for the 
j-^ear 1964 and the adverse entry for 1965 
could not, therefore, be taken into consi- 
deration for the purposes of compidsory'- re- 
tirement of the petitioner as the aforesaid 
entries have been made in breach of the 
terms of the memorandum dated October 
81, 1961, and since they were taken into 
consideration, the compulsory retirement 
amounts to a major penalty under Rule 11 
of the Central Civil Serrdces (Classification, 
Control and Appeal) Rules 1965. Rule 11 


prow'des that compulsory . retirement is one 
of the major penalties but the explanation 
to this rule says, inter aha, that compul- 
sory retirement of a Government servant shall 
not amount to a penalty if it is in accord- 
ance with the provisions relating to his 
superannuation or retirement. This argu- 
ment also has no substance because I Have 
already expressed the view that the compul- 
sorj' retirement was in accordance ivith 
Glause (j) of Fundamental Rule 56 and 
the aforesaid memorandum dated October 
31, 1961, is not relevant in so far as the 
compulsory retirement of the petitioner is 
concerned. 

15. It is, therefore, not possible to say 
that the adverse entries for the years 1964 
and 1963 constitute extraneous or irrelevant 
matter in so far as the satisfaction for the 
purposes of compulsory retirement is con- 
cerned. In my opinion, it is a relevant 
consideration and it is not possible to say 
that if these adverse entries are taken into 
consideration, it is not possible for any per- 
son to come to the conclusion that it would 
be in the public interest to compulsorily re- 
tire the petitioner. 

16. I, therefore, . do not find any sub- 
etoce in this petition which I hereby 
miss. In. the circumstances of the case, 1 
will make no order as to costs. 

17. S. K. KAPUR, J.: I agree. 

BDB/D.V.C. Petition dismissed. 
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M. M. Kochar, Petitioner v. The State, 
Respondent. 

Griminal Revn. Appln. No. 591-G of 
1966, D/-10-1-1968, from order of Addl. 
S. J., Delhi, D/-10-5-1966. 

(A) Crin^l P._ C. (1898), Ss. 337, 338, 
339 and 435 — ^Revision order tendering par- 
don either under Sec. 337 or S. 338 is not 
revisable by High Court under S. 435 — 

Provision under S. 837 (1-A) does not con- 
vert order into a judicial act. 

The power of the High Court as contem- 
plated under S. 435 of Criminal P. C. can- 
not be invoked in the case of an order 
made either rmder S. 337 or under S. 338 
of the Code. The fact that the Magistrate 
is required by sub-section (1-A) of S. 337 
to record his reasons for tendering a par- 
don cannot convert the tender of pardon 
into a judicial act revisable bj' the Hi gh 
Court. Neither can it be suggested that 
the co-accused being tried along \vith the 
person to whom pardon is tendered have 
any right to object to the making of a ten- 
der of pardon. (Paras IS and 14) 

The tender of pardon and its acceptance 
by the person concerned is a matter entirely 
between the Court concerned and the per- 

CL/GL/B277/68 ^ 
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of a pardon^is'^Septed® an execu- 

»no.r„ed, fte ody chU^l„ rreSbL'^drs* |rSde“ 

(F) Criminal P. C. (1898) S 339^^2)— 
ceedmg against the accompli^. 


^nce^ed, die onty obhgad^on pla^r^^^^^ 
fte prosecufaon is to examine hto as a wit- 
m the case. He wm then be subject- 
°n co-accused 

coT,^ co-accused to show 

by such cross-examination that the state- 
rn^t diat is made by the accom^L 1 1 

false stoenL 14) 

P. C. (1898), Ss. 401, 402, 


~ 

tender™ of ..accepted a 

th^nf f- I , wilfully concealed any- 
^ essential or has given false evidence 

whiof '^ith the condition on 


837, 338 _ Sc^pe'^kn'd S whS th? with Ae^Tondld™ 

pardon — Nature of the be Sed fn °^y 

- - (Co^dtadoa of Mo, Arto. 72 ood fa S 

don was tendered as provided for in S. 339. 


act 
161) 

Pardon is one of the many prerogatives 
^ogmsed ^ being vested in the Sovereig^ 
llus sovereign power to grant pardon is 
reco^ised m our Constitution in Articles 72 
and 161 and also in Ss. 401 and 402 Cri- 
mmd P. C. These provisions relate to the 
grant of a pardon after sentence has been 
imposed and the tender of pardon to an 
accomplice under certain conditions as con- 
templated by Ss. 337 and 338 of the Code 
IS a VMation of this very power. The 
grant of pardon, whether it is under Art. 161 
or Article 72 of the Constitution, or under 
337, 338, 401 and 402 of the Code is 
me exercise of sovereign power; AIR 1958 
Punj 72 ^d .MR 1961 SC 112 and (1833) 

8 Law Ed. 640, Rel. on. (Tara 13) 

p CHminal P. C.^ (1898), Ss. 337 (1) and 
ooo Stage at wnich pardon can oe ten- 
dered — High Court ordering that the ac- 
comphce be committed and tried along 
with other accused — Tender of pardon to 
accomplice during Sessions trial, held, 
could not be said to nullify Hi^ Courts 
orders — - No limit is placed on the stage 
of the trial after which a tender of pardon 
may not be made. (Para 16) 

(D) Criminal P. C. (1898), Ss. 337 (1) 
and 338 — Evidence of an accomplice— 
Credibility of. 

The fact that the tender and acceptance 
of pardon was after a great deal of delay 
or the fact that the accomplice accepted the 
tender oi pardon after he had been ordered 
by the High Court to be committed for 
trial along with other accused,- will be rele- 
vant circumstance to determine the weight 
to be attached to his testimony. (Para 16) 

(E) Criminal P. C. (1898), Ss. 338, 337 
and 435 — Scope — Exercise of power 
imder Sec. 338 — No revision under S. 435 
lies. 

Section 338 does not require the Sessions 
Judge to record his reasons for tendering 
a pardon. The only requirements of the 
section are that the Sessions Judge should 
make an order for the tender of pardon 

^yiA the view' of obtaining on the trial the 
1 1 
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Chronological ^^^Pails 

.(196H MR 1961 SC 112 (V 48) = 

^961) 1 Cri LJ 173, Nanavati, 

of Bombay 13 

^onj 72 (V 45) = 

St^e Mehra, A. L. v. 

Manipur 2 (V 40) = 

Cri LJ 148, Angomkala Singh 

V. Manipur State ® 

Him Pra 57 
p7 39) -1952 Cri LJ 1339, Ram 
Ghand v. State 

(1952) MR 1952 Vindh Pra 42 
(y 39) = 1952 Cri LJ 986, Kartar 
of Vindhya Pradesh 
^32 (V 35)= 

49 Cn LJ 451, Alcbar Sneriff R. 

•lq r6. 

•(^921) MR 1921 Pat 499 (V 8) = 

2 Pat LT 125, Sheobhaj'an Ahir v. 

Kmg Emperor' 

(1833) 8 Law Ed 640 = 7 Pet 150, 

United States v. George Wilson 

A S. Ishar, for Petitioner; R. K. Verma. 
tor Respondent. 

TMs revision is directed against 
fte order dated May 10, 1966, of the Addi- 
tional Sessions Judge, Delhi, in Sessions 
Case No. 20 of 1965 by which he made an 
for granting a pardon to Sardari Lai 
Sabh^vaJ, one of the accused in the afore- 

fi^d revision has been 

nled by the petitioner who was one of the 
other co-accused. 


8 

13 


2. On September 13, 1959, a complaint 
^ lodpd ^vith the Police tbat the peti- 

me said babharwal had, in or .about 1957 
^ 'conspiracy as a result of 
which they forged documents and made urn 
k'Ii endorsements on import SLcL 
which had been issued to Messrs E M 
AJloock and Mehta (Private) Ltd. ’Calbutta' 
said Moondhra ’ waJ'" tlie 

wS tt.e SSSS'Asfe.art" 


evidence of any person supposed to have mac thp nf>KKr,-,„ u j . — o-" 

been directly or indirectly concerned in or ant ContmlW worked as an Assist- 

Privy to, any such offence” and on the Se o£ of th “ 

same condition as under S. 337 that ha and Exnortc Controller of Imports 

^ould make a - full and true disclosure. 4 1957^ and i^ovember 

Therefore, the power exercised by the Ses- c^h brmch^of working in the 
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Magistrate, Fifst ^ Court 

meat proceeding ^ Madstrate, First 

ir,?' Ws^rfi^ted J^Y 

Cto.- Delta-. "iAe^aid MoOTto ^ 



oauu£u.vy«^ — > ^fTp^ce unaer ocw. 

the petitioner fw pode and committed 

o£ tie Indian Penal Cocle “a 

him to the Co^ o£ |gS°\e disciarge 
filed ’revision petitio^ ag^ Sabharwal and 

„( the said M°S*^on petition agatot 
the petitioner filed a -phe Ses- 

Ihe ?hmge fram^ agmgt ^ ^ 

sions Scented the revision filed 

ruary 21, 1962, accept g^d 

by the State ^d o commit- 

Sabharwd Session and dismissed 

ted to the Co^ petitioner. ' 

the revision Sabhanyal and 

The petitioner separate re- 

the said th^doresaid orders 

vision pedtions o gg^ of the Sessions 
dated Februaiy 21 but these 

Tudge in the Punjab by Kbanna, 

revision pe^Sons were ] Jgg^^ be- 

j. by to °«^"Lf^d tb^^ there ’was prirna 
maS and 


pcutiuiaw. — JV 2^0 on 

Sabharwd. accused appear- 

mitted,^ the ^a^o’^^StiS Sessions Judge, 
ed before ^dchdonai 

Delhi, on November io, -gg ^le said 

SlrA on Dooomhe^ 

7gS’^SdS° iota tender of par- 

'■’s. '°J^e aiorpaid 

"stSSs'’^-’ 

whole of the circumstenj^es^^^ 
ledge relatmg to the rpsnect of which 

Sir person ooncemrf m je^^ ^ 

he had been committeQ there- 

before *®d “Sil|ect to ‘the applicant 

fore, prayed umt ) be 

SSSf parfon”^ *nreafter examined aa 

Investigation in these words. 

“In *8 inter^t of 

please he granted to toe bdl 

?used, on toe conhhon g ^^Xoirif the 
and true disclose ^^g^Iedge relating 
circimstances witom to person 

■ ^ ri^f whShhe hasbe^ 

sisrA v^s^d 

IPG” 

Since the accused had_ be^ ^ 

trial the District Magi^te 

^cation to toe District Judge for action. 


if he deems fit, under Secticm 338, Cr J.G._ 

M? gg^val, Additional 

sSlnsJu&, Delhi this appheafon cams 

“it^apSL^A^oto of this appUcahon 

J fJITto die other 

fS'paritTsho'ad not he granted g t| 

« effe ffaSed'^X^ 

sions Judge. ., i^oondhra 

A a“cS%“o? aSg Cr^al 

Ssitn No 16W of IMS ag^-t *= 
impugned order m toe Pimjao 

SSi was disfssed m hm.ne by 

Sabhanval. bout six weeta 

SS ie Sn had b’een tendered to the 

Sd Sato^ab ^.o.the present Pehtron^as 

filed in the Punjab High 

un for admission before toe PmjaO 
Surt and a notice was issued by an order 

^A^stoed^to tihe^order of admission, 9 

ap^s Sat the correctness of ^ejudgm^ 
Madras High Court report^ m ^ 
1Q48 Mad 232, In re R. Akbar Shera w^ 
cSenged. I may state here ^t the ^d 
judgment of Rajamannar J. (as he then 
Ks that an order made under Sec. 337 
of toe Code of Criminal Procedr^ 
fev^hlepy toe^.Hito Court. The entire 

judgment is to this effect. . 

‘T do not think that the act of 4e Ma^ 
bate under S 337, Criminal P. .C-. 
tendering pardon to a person is revisab^ 
bv this Court. No authontv has_ been 
placed before me to show that it is_ rel- 
iable. If there are any irregulanbes in me 
erant of the pardon, they can be ^gcd 

accused at the trial. The pebtions are 

dismissed.” ,• i, •„ 


smisseo. 

5 The first question, therefore, which iS 
to be determined is whether ^ order made 
tmder Section 337 read wth Secbon 338 
S the Code of Crimmal Procedure ^ ^ 

^able in exercise of toe powers of th^ 
Court under Section 435 of toe Co e 
Criminal Procedure. Secfaons 33/ and 338 
o?to? Code of Criminal Procedure are as 

(1) In toe case of any thence 

'ofilS Sy See"Te-H- 
Sbevl? ySf r Sy “Sdf S5 

Ma^tate, a Pieeideney 
a SubSvieioaal Magistrate M 
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M. M. Kochar v. State (Aadley J.) 


Magistrate o5 the First Class mav at 
any stage of. the investigation or enauirv 
Wsl of ae o#ence“ 

of any parson sup- 
posed to have been directly or indirectiv 

rSn f“ ‘•‘O offence, toSS 

a pardon to such person on condition of his 

>vSS®of ^ “““O of S 

1 a ^ . cu'cumstances within his 

toowledge relative to the offence and to 
wery other person concerned, whether as 
§iereS^ abettor, in the commission 

. ^at, where the offence is under 

rtf no Magistrate of tlie First 
Class other than the District Magistrate 
sh^ exercise the power hereby cguferred 
Xinless he IS the Magistrate making the en- 
or_ holding the trial, and, where the 
“vestigation, no such 
Magistrate shall exercise the said power 
unless he is a Magistrate having juriscfiction 
m a place where the offence might be in- 
qi^d mto or tried and the sanction of the 
District Magistrate has been obtained ■ to 
the exercise thereof. 

.(1-A) Every Magistrate who tenders a 

E Mdon under sub-section (1) shall record 
IS reasons for so doing, and shall, on ap- 
plication made by the accused, furnish him 
With a copy of such record: 

I*rovided that the accused shall pay for 
the same unless the Magistrate, for some 
special reason, thinks fit to furnish it free of 
cost 


A* I K 

fte view of obtaining on the frinT Vti 

knowledge relative to the offLcF W ^ 

therem. ” commission 

A of this section requires 

that the Magistrate who tenders a Son 
imder sub-section ( 1 ) shaff record hE rea- 
domg. Sub-section (2) of this 

mg a tender of pardon shall be examined 

teS A ^ P accepted a 

emer or pardon and has been evamfriprl 
under sub-seedon (| he can s^l be™ - 


(2) Every person accepting a tendet 
under this section shall be examined as a 
ivitness in the Court of the Magistrate tak- 
ing cognizance of the offence and in the 
subsequent trial, if any. 

(2-jf^ In every case where a per- 
son has accepted a tender of 
pardon and has been examined under sub- 
section (2), the Magistrate before whom 
the proceedings are pending shall, if he 
^ satisfied^ that there are reasonable grounds 
tor l^lieving that the accused is guilty of 
to offence, commit him for trial to the 
Court of Session or High Court, as the case- 
r-may be. 

. every case where the offence is 

puimhable under Section 161 or Section 165 
jor Section 165-A of the Indian Penal Code 
.or sub-section (2) of Section 5 of the Pre- 
yention of Corruption Act, 1947, and where 
(-h person has accepted a tender of pardon 
tod has been examined imder sub-sec. (2), 
faen, notwithstanding anything contained in 
Sub-section (2-A), a Magistrate shall, with- 
out rnaking any further inquiry, send the 
2^6 for trial to the Court of the Special 
jjudge appointed under the Criminal Law 
Amendment Act, 1952, 

•K person, unless he is already on' 

bail, shall be detained in custodj’’ until the 
termination of tlie trial. 

338. At any time after commitment but 
^ judgment is passed, the Court to 
wmcn the commitment is made may, with 


mtted for trial to 'the propTr cTur? ff'''3re' 
Court before whom the proceedimrs ore 

moiSdf f ther^ are reafonable 

^oimds for behevmg that such person is 
gtoty of an offence. Sub-section (3) of 
tnis section provides that a person who has 
accepted the tender of pardon shall, unlps g 
ffe IS already on bail, be detained in cus- 
tody until the termination of the trial. 

7. The contention of Mr. A. S. Tohar 
jGam6d counsGl £or tbo pctitionGr i<v fTiof" 
&ere must be good reaso^ wS’ have to 
be recorded as provided by Section 33? 
(I-A1_ ot the Code before a tender of par- 
don is made and therefore, such an oS 
for the tender of a pardon would he Tl 
visable under Section 435 of the Code b^ 
cause under the latter section, the superior 
Co^ can examine the record of ^F fw- 

fn^ Crini JcoSt 

It is the contention of the petitionpr thof 

either in Sec^tions 337 id 
<336 or in Secfaon 435 of the Porio u ° 
the jurisdiction of the supcrinr 
examining the pronnvL 

u.f|e«e's; “ars? j„Tj 

JuS’ Si 17';? Sessions 

juage and of the High Court, referred to 

emher, whereby the said SabhanvS had 

shoSd“S"b t that the tender 

sbould not have been made to the said 

Sabharwal as he was the main accused and 



1869 

that since it parfon 

cmnstantM evidence, £ve 

after the expiry . o£ a. challan to 
years after the the other 

Lurt would f SabWal was 

riv to'Sfti to so.^ 

likely to strercn co-accused. 

plicate the othe which the ped- 

8. The first in ^B. 1921 Pat 

doner relies is ■ Emperor, 

499, Sheohhaian granted, to a co- 
in which pardon w^ ^ -^^as wth- 

accused against ^omjig Code ^ 

drawn under S other co-accusOT 

Criminal matter came to be 

were eoiw^ed. e conrt and Jwala 
dealt xvith by the Hig Magistrate exer- 
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i^Anoiey j./. ,, 

SflhtoSg''th?'op"eSL? 

'^°1S A pardon is said by Lord Coheto 
viction or _ after, „ /^jnst 2331 and the 

offence, pumstoent . ( ..^^the wiU cause 

King's Coronation oa& is has 

SriSlClrM^rS^f-'e 

State of Bombay ;— nj 

‘Tardon is one of the many prerogafa.^ 

wherever the sovereignty might he. 

2.^ rrr^-nf* O *03. 


SSTconSr Tie niight he. ^ 

Sd X s o«°cSt|o|£ 


casT a'g^tos? the apP^wdi toe conteation 
This case does i^gfore me and is, 

which has been ^ determinmg whe- 

toerefore, 9^ ^ ?omnetent agaimt ^ 

ther a revision^ Secti5n-337 or Section 
order cade ™der S.e^n^ Procedure. _ 
338 of the Code ^ decisioi 


S Io\ “ 

S|WBxVnder-oTp5rf' 

and, m my „L^pr certain conditions as 
^ .^“TF^^hrSctio^ and 338 of 


er a rewsion ^ Secti5n 337 o? Section —’accompfice ^^er certam conmuu^ ^ 
der made under Secnra p ^^ire. ^ntemplated by Sections 337 and oi 

338 ot the Code ‘ deciaion of S^e o£ ciuiual ProMttae rs a v^; 

9 The next case cited ^ Pra- Hon of this very power. There is no 001 ^°] 

Tntocial Comims^oner, Vmcmy mind that the grant of 

dSh, and E reported m ^^/of Vindhya ^o“it is under Art. 161 or Art of toe 

Pra^ 42, Kartar Jot deal Constitution or P |ro- 

Pradesh. This case also does u merely 491 and 402 of the Code of Cnmmal rro 

toe compet^cy of a re g^ynched to the cgdure is the exercise of sovereign po% . 

deals wito *®H3®'^Jrover where the con- ^ been observed by 

<;tatement of the appruvoi x/r‘^rt,Ti r T in toe case reported m 

fession E recorded fate. of the {fgSSl^O-fs USSCR 149: (8 Law Ed 640- 

10. The next ^ 0 ^ JlShpur, reported United States v. George Wilso^ 

Tudicial ^lommission Angom Lola n goi- of grace, proceeding from toe 

£ AIR 19S3 . again ^ with 

Singh v. Mampur State, w ^^^^ed to toe ^Mch exempts the mdividual on 

lated to toe '^^^^bt to b considemg ^ bestowed from toe punishment 

evidence of H^J^co-accused against their ^ ^ots for a crime 

its appeal of trie co a ^ private, though official act 

conviction. , ^ decision of of the executive Magistrate, „deriverea to 

11. The fet case cite jumachalPra- individual for whose heneffi it is mtend 

llie Judicial Comimssio^r ot Vi2^67, g^ and not commimicated officiaUy to the 

desh as reported m ^ ^ ^o also Court,” 

Ram Chand V. ^ attached to the suh-sec. '(1) of Sec. 337. power is 

deals wto toe weia,nr There are obser- ^y nist Magistrate, a Presidency 

evidence^ of ^ a P cases cited K '^00 Sub-Divisional Magistrate, 

HS 't^on taf a" « {^1 

^ to? Court concerned. investigation or raqmry “^Vh ’^such 

“ top erant of pardon cames ^ rm f Procedure if it is made at the 

puUidin'rf STbuSr'S ?Le”rto«SaSoa or enquiry. Nor _e^_ 

f n r,nr.fp.ssion of it A pardon rias oera & o CTicTcrested. tli© 
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iCourt imder Section 435 of the Code of Cri- 
nn^ Procedure. The tender of a pLSS 

ed'^k ^ ^ person concem- 

ea IS a matter entirely between the Court 

it is made 
^ pardon is accepted by 
tte accomphce concerned, the only obliga- 
tion placed upon the prosecution is to efa- 
^ wtness in the case. Ha 
subjected to cross-examina- 
non by the co-accused and it will be for 
tbe co-accus^ to show by such cross- 
exammation that the statement that is made 
by the accomplice is a false statement. 

15. The present case does not fall 
under ^ction 337 but under Section 338 
ot the Code of Criminal Procedure because 
t been committed for trial 

« oo? Sessions Judge and Sec- 

hon 338 does not require the Sessions Judge 
to recora his reasons for tendering a par- 
don. The only requirements of Section 338 
are that the Sessions Judge should make an 
order for the tender of a pardon “with the 
wew of obtaining on the trial the evidence 
ot any person supposed to have been direct- 
ly or indirectly concerned in, or privy to 
^y such offence and on the same condi- 
tion namely, of the person to whom the 
tender is made making a full and true dis- 
® whole of the circumstances 

wi^n his knowledge relative to the offence 
and to ever}' other person concerned. 1 
am, therefore, of the opinion that the 
power exercised by the Sessions Judge 
under Section 338 is also an executive 
power and is not a judicial power which is 
reliable by the High Court under Section 
435 of the Code of Criminal Procedure. 


A.LB> 

complied wi^ the or nas not, 

tender waTmad? hf the! 

separate procee^g^ SSr “"Sia 
offence in resnect u ^ the 

tendered and^this is pardon was 

tion 339 of the Pnr?o° hy Sec- 

dure. Therefore Criminal Proce- 

which scch^f™- 

thc Code o? SSl PmoS™ ® ■!' 
eioo fe. therefore, rejectSl '™' 

TVN/DM, 

dismissed. 


l6. The fact that a pardon was tender- 
ed and accepted after a great deal of delay 
imay be a relevant circumstance to determine 
tbe weight to be attached to the testimony 
of the accomplice. Likewise, the fact that 
the tender of pardon was accepted by the 
^complice after he had been ordered by 
tbs High Court to be committed for trial 
will be a relevant circumstance to deter- 
mine the weight to be attached to his testi- 
mony. Bu^ it is difficult for me to accept 
me contention that the grant of the pardon 
in tWs case would nullify -the orders of the 
Additional Sessions Judge' and of the High 
Court, referred to earlier, ordering the ac- 
comphce to be committed for trial. No 
hmit is placed on the stage of the trial, after 
which a tender of pardon may not be made 
because the Vv'ords used in sub-section (1) 
of Section 337 say that such a tender may 
be made at any stage of the triah 

17. In the instant case, the petitioner 
uas apps^oached this Court after- -the, tender 
and acceptance of the pardon and after the 
smd Sabharwal had made what according to 
him k full and true disclosure of the whole 
of the circumstances within his knowledge 
relative to the offence. The inevitable re- 
^t of thfe fact is that the said Sabharwal 
^ ceased to be an accused in this case. 


' air 1969 DELHI 26 (V 56 C 9) 

I. D. DUA C. J. AND 
T. V. R. TATACHARI J 

Swam and anotlar, 

Qrf Writ No 16 of 1968, D/.22-2.19e8. 

W to^ requirement— Requirements 
mve to be MfiUed substantially— Held that 
there was substantial compliance with the 
requmements That the documents for 
which search was made were “said to be” 
m possession of petitioner at his factory 
preimses, is reason for behef thaFthe dS 

Directoiy or m^datiy pSyisionf^^Dir^ 
toiy provision does not give disLtio^ 

shmvs'^^S Sec. 163 

which ^e to be fulfih^ bS-e fte 

&'.o“bra- wur;;s4’ 

^rS^?ofth?^“®'^ “ condiLns on 

tbey'SToolS; 

power confmred by the section they should 
be comphed with by the police officii before 

DL/FL/B804/68 


Fedden, Uoyd Coiporatton v. 

cMTch given to 

he exercises the P°^®’^j^°en if the said two 

him under /fe^tfon 165 CD are regard- 

xequirements ^ the exercise of the 

not as conditions lo manner m 

Swer, hut as the pohce 

^hich the said, power has 

officer is to he manner Provided 

still to other waj^ 

^ til© section sticl at'r 1936 PC 253 

?960 sc 210. Bel. on; AIR 

• -nn. in suh-section CD of Sec- 

toe hi.conferrmg &eJowe^to ^ 

the police offioers safeguards or protec 

the ohject to i efe whimsiciL 

tion against, ^ police officers. MR 

Wdid^-t ^ 

rc%i tAl 

1953 Trav-Co. 466 "^ii^ L R%. 


B. A. D. Swami 


Delhi 27 



ir TiQR of 1967.5 * 

Cbiisidered and commented 21, 29) 

The conclusion '^toiy’^°S°not me^ 

tion 165 CD hS^a discretion to 

that the requirements of ffie 

fulfil or not to foml tn requiremei^te 

said suh-seebon. The substanUally 

should he folffl officer seeks to exercise 

before ^°-y.„®°^ch under the section, 
the power to searen (Para 30/ 

mere dre poHee otor 
seardi bad to be searched for the 

documents and places m 

purpose of the mv S ^ ffis opinion 

•which they may be fom , 

that the said docum^ without undue 
not he otherwise °°^%ompliance, or at 
delay, *®^®^“tato3 Compliance, with the 

S?r«£d tw^^^arts of the first requirement 

section CD of Section 165. 

Where TocS 

Sinte '"Sd things may J^’geij.^offi^e ^d 

thi Sments and things w«e 
■£"St Session of the .pchboner at ae.r 

«rr.a^o. ’^hlg 

ha received was the reason or 
^ belief and the same was stated ^^lum 

in ■writing. ' 


(B) Crimi^. C. ^898^5 S^- 

r/£^sSdstrhis ..tSf “S 

be gond in ?»y i^ffwhere 

Si?h Cio bo made need not bo mention, 
“^he last part of ^^-sMbon aj, m whi* 

*"T£d"^%cs‘^pof - 

place ffi i|®fetthed^°to^ recoTd'^ffi 

SS ftaLtwfich ^ t^s m* 

V“„liSr iTft sfoM not be oorroot 
police ^ ]„„e in which the search is 

““ ”’“,u5o^or‘° r^qoSomiSftSdr *1 

SbieX^*^M of Soodo^f -d £. anj 
rS“^y“d r^dJX soirch had^m law. 

ha^r S"d.o*%?a^°.Son?f Jf 

cornphance Section 1^ the ownership 

fnTthe nl3es oftiie oimers of the various 

premises to be searched are not i^enal 
^ the places or premises. Ct'ara 

(C) Criminal P. C. C1898), S. 165 C5) -- 

Prov4ion is directory even though _ word 
usedk “shall” — But this does not give (h^ 
cretion to police officer — Record 
sub-section (3) sent .after 

search — Search is irreg^ m law— ttt^t 
of irregular search pomted out 
fccretSn under Art. 226 of the Constitation 
^ ?o order return of document seized — 
(Civil P. C. (1908), Preamble — 

ti^n of statutes — directory or mand^ty 

provisions — Use of word shall ) — (ton 
stitution of India, Art. 226). 

Sub-section (5) is intended as an eidra 
safeguard to pr3ect individuals agai^t 
peneral or roving searches. If the police offi- 

llr its to send the recojd ffiade under 

s3-sions (1) and C3) forthwith to the 
nearest Magistrate, ffie search 

Ve°«Sorsf s? cSt Si 

SriiSefeTe hxeguhw in la^ME 
1926 Cal 663, Rel. on. (Para os/; 


But having regard to tiie object or 
pi'ose 3 iectiSn 165 as a whole and of 

Frsr £ ilsss i d is; k 

Sin’=rbr,e?.rded as. mandato^, 

Jr r/isld“ ai“ks "TiS. 

SlSMl'Medny^yhco 



as Dellii Pedders Uoyd Corporation v, B. A. L. Swaml , , „ 

?ea?I 40 power to pfy tto pro^^o,' ^ ^ecHon 165 


pur- 


police officer is not able to fulfil the require- 
sub-section for reason beyond 
ffis control or for other justifiable re Jons 
the. search would not be regarded as bTd ffi 
law merely because of the non-fulfihnLt 3 
the requu-ement in sub-section (5). ' 

The safeguard and the very 
pose of the provision in sub-section 
ot Section 165 are defeated by 
submssion of the record made und4 sub- 
section (3) of Section 165 after the search 
was completed. Such a search is not at S 
m accordance with the provisions of sub- 
Section 165j and is therefore, 
irregular m law. (Para 48j 

, tt cannot be laid down as a general rule 
that m every case of search in which the 
reqwemente m sub-sections (1) and (5) of 
Section 165, are not fulfilled, the documents 
or things recovered in such defective search 
must necessarily be returned to the aaeriev- 
ed party. The Court has to conside? the 
circumstances _ of each case and pass such 
o^er as it raght consider proper. AIB 1968 
^ ^'TJlamed. (Para 51} 

iiven though a search is not made in ac- 
cordance with the requirements of Sec. 165 
it does not vitiate the seizure and does not 
m^e the evidence of seizure inadmissible, 
5*^*^ does not vitiate the trial or convic- 
tion if there is no miscarriage of justice or 
amy prejudice to the accused. AIR 1965 
1963 SC 822 and AIR 

1961 Ker 8 (FB) and AIR 1953 Trav-Co. 466 ' 
and (1963) 65 Pun LR 1128 and .(1962) 64 
Pun LR 403, Ref. (Para 52) 

So also,^ the failure to comply with the 
movisions in Section 165 (5). does not vitiate 
the trial or conviction, if the failure to com- 
ply was bona fide and not mala fide. AIR 
1959 Mad 544, Ref. (Para 52} 

Thus, when in a case a defective search 
is made, and the case is still at the stage of 
investigation and has not reached the stage 
of trial or conviction, it is open to the Court 
to take into consideration the said circum- 
stance, as well as the legal position that 
notwithstanding that the search is defective 
because of the failure to comply with the 
provision in S. 165 (5) the evidence of seizure 
would not be inadmissible and the , trial 
of the case would not be vitiated, and to 
remse to direct the return of the documents 
and things seized in the course of the said 
defective search, provided of course, the 
Coiut is satisfied ■ that the search and the 
failure to comply with Section 165 (5), were 
“Ot mala fide. (Para 52) 

■ Leld, that though no. explanation was 
foracoming as to why the record made 
under sub-section (3) of Section 165, was 
“Ot sent forthwith to the nearest Magistrate 
““•1 the explanation given was only as re- 
gMds the police officers’ absence from the 
piac^ there was nothing on the record 
Winch showed that the said failure to corn- 


whs mala fide, ^d'feheT KflT 
was not yet comnlet^p^^rl ft, 

and fhtogl seize 

poses of the investigatinn j Ptir- 

»d thing, neeTS®le°”dire« t'S”? 

me joints ffiscrebon under Article 226 3 

,Pei£rtrrn; “• 

irate h.ving inriidicBon ^1*1° dSS 

j ge could also take cognizance Thpm 

« comphance wth Sec. 165 (5) — (cS 
Sd 8)!'^ y^O“dment Act (1954 Ss. 7 (1} 

^ 4a offence ™4o„f iSJ b“ 

4 " 4 /ieLt 

rcg4 

offen^'^Section 8 n?^’dou3®°coKed^ ' 
Se but did 


the 

not 

the 

the 

con- 


' T^S ®^'o^usiye ' jurisdiction of 

•Special Judge. Therefore, so far as 
cognizance of the offence is 
^ Mapstrate as well as the Special 

of search m a case for offence hnLf s 5 
(2) of the Prevention of Comiption Art hnd 
ffie offence of conspiracy (Sec. 120-B I.P.C ) 
to commit offence under Sec 5 ' -irro’^ 

.to the Ma.iptrate 1st class il’o had 
jurisdiction to take cognizance of the of- 

Cases Referred: Chronological Paras 

.(1968) AIR 1968 SC 59 (V 55) — 

(1968) SCJ 121, Commr. of Com- 
mercial Taxes Board of Revenue, 
jwf ^^“bishan Shrildshan 

(1968) Cri. Writ No. 83 of 1967 

259, P.^I?L4am 
. Geferaf of Police ' 

No. 1198 of 
1967 D/-13-10-1967 (Guj), New 
Swadeshi Mills of Ahmedabad Ltd. 

V. Shn S. K. Rattan 
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(W® IMS SgJfsSanf s|g? , 

S. ua V MuSdpal Board, Bam- 


Feddera Lloyd CoiporaHoa V. B. A. L. Swam 

r\ ..^rtr^Tr rpTiresentecl 


as 


Si? ul. ,, 

(i&)idK IMS ®§)g**|aSa*&aa , 

(1963) 65 Pua LB. 1128, 25, 52 

41' 64 S LB«r=^M| car LI 
251, Gulzar SmgB V ^ 48) = 

(1961) AIB 7 n (FB) CocLan 

1961 (1) O" ViaS’ofSrala 25> 52 

n9lcriLf'^6!?tateo/Bajasd.an^^^^ 

V. Rehman < 0 ^ (V 46) = 

‘“lf^9CriLf?4rS“ev. Shankar 

(iK 

1959 Cri LJ 1445, ui . 

Nair -^k-t Andh. Pra 1'72 

(1957) AIR Andh-1 (FB), 

of Mysore Co. 466 

‘^401= ^rftaJr'' °° 2S. 52 

Pyli Yaccob V TFe Stat ^ 

(^lirLlSIlMip- V. Mohd. 

.T-n iQ'^q Lab 280 (V 26) - 
(“ifl 6, ''• 22 . 23 

Gbulatn Mohammad 23) = 

6??. nIJt’ Wd 

V Emperor 43 ^ = 

^ LI sS Lai Mea v. 

A. S. R. Chari, R^Nag^athnam^am^E^^ 

G.K Achar, fo" /®^^°s^aVya, for Respon- 
R. K. Verma, A. o. 

dents. r. petitions 

ORDER :-- ^L®se |X 

filed nnder issue of a direction 

of Inaa praying for eommanding Ae 

in ae natoo certam docuinents and 

respondents to respondents on 

^Siy r!%^ t /foflteTwS*^ 

LW C— ^ 

Limited, 7^1 of 1968’ was filed 

?y“"ii/5 W ^ .“U Engineorhrg 


Delhi 29 

Compaq lepmented ^ J. B^Pont 

s« Sr f swts 

tion 20^ 1968 was filed by 

7% Co^omdon S^ontt 

rrJko“Stletiions 

T?\L*Thrfac?srthe^contentions, and the 
rehefs prayed [“L J^y^jJ^ef^r^ ^Scient^ to 

SSn^’to aiaaadta “ 

civil writ petition No. 16 of 1055. 

2 . It was averred ^ ^tlnamySa 

M)am!'’Ste'd 21 st Janna^, 1M8^^ 


47; 


52 


17 


24 


t luni W v»h i 

SSs mL the name ^^^SeeirSit^; 
is cpntrolhng ae said ttv ^ respect of a 

^ ir ofScI Alleged to have been 

Engineering Company M-IS^^ of ^c^- 
Circus, New Ee^, w family in con- 
cerns n^anaged by ae tamuy^ ^ 

S“Mnv Jiigr g Vg »s‘ ?na”S) 

against ae said ‘^‘^“PpPXys^xfo b C /12/67, 

#??l8l4?l’TnS’ Se preS-sUs 0 l 
dated 28-12-iy5/, nn 

Section 120-B o Indian Penal 

Sol7S sledon 5(2) ot tte Prevention oE 
Corruption Act No. II of 1947. 

S The fcst respondent further averred 
• 'liic nfnresaid affidavit aat he had reliable 
SfSi^aon att ae .aforesaid company rmd 
its sister concerns, m conspnacy wi 

cnh standard air-conationers under a Rate 
ctrS mered into by tte n“o 

mnv and its sister concerns with the D. 

EFa°- xrconS-^^sSg 

sShSrrf an'Sf con4“s £« 

S5X said air-contoers twajmport; 

^^sTrdom hT«Sf\sfSS£;" Se 

manrfaotorer = iompreS® and 

pi'^g^'off ae““°nXL heing^ fltted wri 

4 ASSrS' respond^ '?! 

itip’nuroose otae investigation of ae said 
became necessary to carry wt 
?fSs aad^X documents and oaer Arti- 
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dra from the office and factory premises of 
fte said concerns at Connaught Place New 
Del^ and at Kalkaji New De£i r^ 
pecbvely. He, therefore, made a record 

0“ 1-1-1968 undS 
P® ^65 (1) of the • Criminal Procedure 
Code, which was filed as annexure ‘A’ by 

Sin “ Annexure R-2 by the 

respondents. It runs as under : 

Special Police Establishment 

’ Whereas I (!>• 

py. Supdt. of Police,. Special PolicTES 

investigating the case in R. C. 12/67-CIAfl) 

sAh ^®^6on 420, IPC id 

Section 5(2) of Act II of 1947, and 

Whereas, it has become necessary for pur- 
poses of my investigation in the said case to 
j possession of the following documents 
Md mmgs said to be in possession of M/s 
^loyd Llectric and Engineering Co. M-13 
Connaught Place, New Delhi, at their office 
premises in Connaught Place and in their 
factory premises at Kalkaji, New Delhi, viz. 

_1. Rate Contract file of M/s Lloyd Elec- 
?ic Enmneering Co. in No. SE6/RC/6770/ 
l/Lloy(l/3472 dated 15-4-65 for the period 
1965 to date. 

r. .All supply orders placed on the said 
firm in the above Rate Contract including 
Invoices, Bills, Vouchers, Dehveiy receipts. 
Inspection notes etc. 

3. Purchase files of the above firm for 
Air Compressors made from M/s Kirloskar 
Pneumatics, M/s. Sri Ram Refrigeration 
Industries, M/s. Usha Refregeration Co., 
and other firms for the period 1965 to date. 

■4* .All correspondence files of M/s Lloyd 
Electric and Engineering Co. Ltd., D. G. S. 
and D, and other Government Deptt. regard* 
ing supply of Air Conditioners for the period 
1965 to date. 

S' .AU correspondence files of M/s Lloyd 
Electric and Engineering Co., M/s Punj Sons 
(E) Ltd., M/s. Fedders Lloyd Coiporation 
(E) Ltd., and M/s. Fedders Lloyd Sales 
Corporation for the period 1965 to date in 
respect of manufacture and sale of Air-Con- 
ditioners, purchase of accessories in the above 
manufacture with other firms and between 
themselves also. 

6. Correspondence files of the above 
firms with foreign suppliers in respect of Air 
Compressors during 1965 to date. 

7. Correspondence files of the above fouf 
fims with Ministry of .Finance for Foreign 
Exchange allocation for' the period 1965 
to, date. 

invoices. Bills of entry and Bills 
^sed and dehyery receipts pertaining to Air 
'-'Onditioners of the above said firms for the 
period 1965-67. 

9. Unit Serial No. Register, of Air Con- 
muoners manufactured by the said firms for 
the period 1965 to date. 

documents and Registers of the 
said fums relating to the payment of Excise 


A. L R, 

M BooSrfi’r rr- 

turere maaufac- 

Sof 1965 ’ Compressors dS^g°^ ^ 
^nod 1965 to date with the said >iniis; 

Whereas there is reason to believe that 
file smd firms are not likely to prSce ^e 

a^d th^TrrWcX toT a 

Sd tec the premises of^ 

condute.^ ^ therefore, 

C. at the following 
premises of the said firms on this day thf 
January 1968 immediately for seizure 
of the said documents and thinV, if SI 
for purporea of the abovefo»£“a- 

Eremises to be searched: 

naulht Place New DellJ ^ 

2. Factory preimses of M/s. Punf Sons 
fi'.l Ltd. and M/s. Fedders c i 

Comoration at Kalkaji. New Defili.^^ 

Dated 1st Jan. 1968 
Z.30 A. M. 

; S('s®p.'spE&‘ar’’“‘‘ 

New Delhi: ^ 


ISpeoiel) Delhi, for kmd 

n , «P>'- P-/SPE/GS'"ur"''“° 

_ 5. According to the 1st resnondent 
^ulteneous searches had to be carn°ed ou^t 

Sd^n di?Fmtn Connaught Place 
ana m me Pactoiy premises at Kalkaii md 

possible for iim to 
premises simultaneously, ho 
made an order (Annexure R-1) at 7-45 A. M 
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on 1-1-1968 raider Section 165 (3) of the 
Criminal Procedure Code <^uting r^on- 
dent No. 2 to search the office premises at 
Connua^t Place, while he hi^elf seaxcnea 
the factory premises at Kalkaji on the same 
date. The said order runs &s raider 

‘t:o 


Shri JethanancL 
Dy. Supdt. of Police, 

S. P. E., C. 1. A, (I), 

New Delhi. 

Sub: RC. 12 / 67 -CIA-Investigation dE, 
Requisition u/s. 165 (3) Cr. P. C. 

For purposes of my investigation' in the 
above case, it has become necessary to con- 
duct simultaneous searches at the ^ce pre- 
mises of M/s. Lloyd Electric and Engmeer- 
ing Co., M-IS, Punj House, Connaught 
Place and at the Factory premises of M/s. 
Puni Sons (P.) Ltd., Kalkaii, this monung. 
Copy of the grounds of search submitted to 
the Magistrate, 1st Class, Delhi, is enclos- 
ed for your information. 

As I will be engaged in Ae search of the 
said factory premises at Kallca]!, I am re- 
questing you to conduct Ae s^ch of the 
office premises of M/s. Lloyd Electnc and 
Engineeiing Co„ and other alh^ con^ms 
locited at No. M-13, Pun] House., Con- 
nauAt Place, New Delhi, as detailed in the 
said^ounds of search and to seize the docu- 
ments and things referred to therem. 

This requisition is being made to you in 
accordance with Section 165 (3) Cr. P. C. 

Sd/- B A. Lakshminarayana Swamy 
Deputy Supdt. of Police, 

B. P. E , C. I. A. (I), 

New DeUu, 

Dated 1-1-68. 

7.45 A. M. 

6. According to the petitioners, the 1st 
respondent seized the documents and things 
as detailed in Annexure T’ to the writ peti- 
tion No. 16 of 1968, and the 2nd respon- 
dent seized documents and things mention- 
ed in Annexure ‘C’ to the said writ petition 
No. 16 of 1968. They thereupon filed the 
present five writ petitions in this Court on 
8-1-1968 praying for the issue of “a direc- 
tion in the nature of a mandamus command- 
ing the respondents to forthwith return the 
documents and things seized on 1st January, 
1968, under Annexures ‘B’ and ‘O’ ”, and for 
certain other interim rehefs. 

7. The contentions of the petitioners in 
the writ petitions are — 

(1) that the action of the 1st respondent 
in having searched the factory and in having 
seized the documents and things mentioned 
in Annexure to the writ petition was im- 
authorised and illegal, firstly on the grounds 
that he did not record in writing the grounds 
of his belief as required by Sec. 165 (1) 
of the Criminal Procedure Code, and 
secondly on the grounds that the said fac- 
tory was not one of the premises mentioned 


to be searched in Annexure ‘A’ (Annexure 
R-2), the record made by him under sub-sec- 
tion (1) of Section 165, Criminal Procedure 
Code; 

(2) that the action of the 2nd respondent 
in having searched the office premises of the 
petitioners at Punj House, Connaught Place, 
New Delhi, and in having seized the docu- 
ments and things mentioned in Annexure ‘O’ 
to the writ petition, was illegal and contrary 
to the mandatory provisions of sub-sec. (3) 
of Section 165 Criminal Procedure Code, in 
that the respondent No. 1 did not make any 
order in writing recording his reasons for his 
being unable to conduct the search himself 
in person, and in that the 1st respondent did 
not dehver an order in writing to respon- 
dent No. 2 specifying therein the place to 
be searched and the things for which the 
search is to be made, and the second respon- 
dent did not have any such order as is con- 
templated by Section 165 (3), Criminal Pro- 
cedure Code, nor did he snow any suA 
order to the petitioners; and • t 


(8) that the searches and seizures made 
by the two respondents were contrary to 
law and illegal for the further reason that 
the copies of the record, if any, made imder 
sub-section (1) and sub-section (3) of Sec- 
tion 165, Criminal Procedure Code, were 
not sent forthwith to the nearest Magistrate 
empowered to take cognizance of toe of- 
fence, as provided for in sub-section (5) of 
Section 165 of the Criminal Procedure 
Code, 

8. In reply to toe writ petitions, an affi- 
davit of toe 1st respondent, dated 21-1-1968, 
which has already been referred to above, 
was filed. As already stated, the 1st respon- 
dent averred in the said reply that toe five 
petitioner-concerns are the concerns of toe 
Punj family which is carrying on business 
imder the name and style of and is control- 
ling the five petitioner-concerns. It was 
further averred that V. P. Punj was shown 
the requisite orders along with the grounds 
for search, that toe search and seizure were 
made .strictly in accordance with law, that 
he did make an order under Section 165 (3) 
Criminal Procediue Code, a copy of which 
was filed as Annexure R-1 to toe reply affi- 
davit, that as it was not physically possible 
for him to make the searches both at Con- 
naught Place and at Kalkaji, he searched the 
factory premises at Kalkaji and deputed res- 
pondent No. 2 to search the office premises 
at Connaught Place, that toe report prepar- 
ed under Sec. 165 (3), Criminal Procedure 
Code, was shown to V. P. Punj who was a 
partner or executive and represented all toe 
firms, along with a copy of the grounds for 
search, that in token of having seen them he 
endorsed the grounds for search with the re- 
mark “seen” and signed iti that that fact was 
also mentioned in the seizure list, a copy of 
which was given to V. P. Punj and was 
acknowledged by him, that a copy of toe 
record prepared under Section 165 (3), Cri- 
minal Procedme Code, and a copy of toe 



S2 DelM 


Fedders Lloyd Corporation v. B. A. L. Swami 


seizure list were also sent to the Magistrate, 
ist Class, Delhi, thou^ there . was some 
delay, as the same was sent . on . 10-1-1968 
when the deponent returned from tour 
which he haci to undertake on Government 
duty immediately after tire search and 
seizure on 1-1-1968, diat the record ■ prepar- 
ed under Sec. 165 (1), Criminal Proceciure 
Code, was sent to the Ma^strate on the day 
of the search itself, and that, therefore the 
searches and the seizures were quite legal 
and in accordance with law. 

9. As a rejoinder to the said reply V. P. 
Punj filed an affidavit, dated 23-1-1968, in 
which he stated that it was incorrect to say 
that he was shown “the requisite orders 
along with the grounds for search”, that the 
only document that was shown to him was 
Annexnre- ‘A’ to the writ petition (i. e. the 
record made under Section 165 (1), Crimi- 
nal Procedure Code), wherein he made the 
endorsement “seen V. P. Punj”, that except- 
ing that document, no other document was 
shown to him by either of the respondents, 
and that no separate record under Sec. 165 
(8) or Annexure R-l or separate record con- 
taining the grounds under Section 165 (1) 
was shown to him at any time. 

10. Shri S. N; P. Punj also filed an affi- 
davit, dated 23-1-1968, as a rejoinder to the 
reply of the respondents. In this affidavit, it 
-wras reiterated that the respondenjs did not 
comply with the mandatory provisions of 
Section 165, Criminal Procedmre Code, and 
it was stated that-tiie First Information Ee- 

, port was dated 28-12-1967, that it contains 
an endorsement >which shows diat it was 
forwarded on the same day to Shn M. S. 
ffoshi. Special Judge, Delhi, that another 
endorseirient thereon shows that it was re- 
ceived by the learned Special Judge at 
1-10 P. M. on 3-1-1968, that on 8-1-1968, 
an application for copies of the record made 
under Section 165 Criminal Procedime Code, 
was made by the petitioners in the Comrt of 
the Special J^udge for S. P. E. cases, 
as provided in me proviso to Section 165 m), 
of the Criminal Procedure Code, that ffie 
Special Judge directed the Senior Public 
Prosecutor, CIA (I) to report immediately, 
that the Senior Public Prosecutor, in his 
turn, called upon the Investigating , Officer 
to report by 2 P. M. on 8-1-1968, tliat on 
9-1-1968, the record under Section 165 (1), 
dated 1-1-1968, signed by B. A. Lakshmi- 
narayana Swamy, 1st respondent, and the 
requisition or order under Section . 165, (3), 
also signed by B. A. Lakshminar^ana 
Swamy, were submitted in the Coiut or die 
Special Judge, Dellii, and copies of the said 
two documents were supphed to die ped- 
tionem by an order of me Special Judge, 
Delhi, dated 9-1-1968, that photostat copies 
of the applicadon, dated 8-1-1968, for 
emergent copies of the record made under 
Section 165 (1) \vith endorsement thereon, 

^0 order of the Special Judge, dated 9-1- 
1068, directing copies of the documents to 
bo furnished, the copies of the First Informa- 


A.LR. 

tioa Report,, the record under SecHon 165 
i- requisition or order under Sec- 
faoii 165 (3) were filed as Annexures 1 to 5 
to this affidavit, and that the above facts 
show clearly that die provisions of sub-sec- 
faons (1), (3).and (5) of Section 165 of the 
Cnmmal Procedime Code were not complied 
^ consequendy the searches 

snu the seizures were illegal and invalid, 

'll. Tile first respondent, B. A. Lakshmi- 
narayana Swamy filed a further affidavit 
dated 27-ld968, in reply to, the aforesaid 
rejomder affidavit of ,V. P. Punj and S. N. P. 
Funj. In this affidavit it is stated that "be- 
ades die order issued under Section 165 (1), 
Criminal Procedure Code, the 2nd respon- 
dent, Jethariand, had also shown to V. P. 
Punj the requisition or order issued by the 
1st respondent under Section 165 (3), diat 
the 2nd respondent had, in fact, mentioned 
j ^ memo, wliich lie had pre- 
pared after the search at the time of taking 
over the documents on 1-1-1968, and the re- 
levant part of the memo, , reads as follows : 

‘The search has been conducted in pursu- 
ance of die request under Sec. 165 (3) 

Crminal Procedure Code, of Shri B A 
LaJ«hmio'arayana Swamy Deputy Superin- 
tendent of Pofice, Special Police Establish- 

shown to Shri 

V. P. Punj ^ong with the copy of the 
Grounds of Search , 

and &at_the copy of the above search memo, 
was handed over to V. P. Punj who aclmow- 
ledged the receipt of the same of the origi- 
nal search memo. 

12, He further reiterated that the 
searches were made in accordance ivith law, 
and that the provisions of Sec. 165, Crimi- 
nal Procedure Code, were complied widi 
and stated diat after the case R. C./12/67 
had been made over to him for investigation 
at about 6 P. M. on 28-12-1967, he had 
care^y applied his mind to the allegations 
which were required to be investigated by 
him, that an essential part of In'g investiga- 
tion was to establish whether indigenous 
compressors manufactured by M/s. Kirloskar 
Pneumatics Limited had been fitted in the 
plaice of imported compressors which were 
to be fitted to two-ton air-conditioners, that 
the First Information Report had mentioned 
that the firm had dishonestly removed the 
manufacturers’ plates and disfigured the 
markings in tiie compressors fitted with the 
air-conffitioners units, that the essential and 
vital things for the purposes of investigation 
^ to recover the manufacturers’ plates and 
the markings from the company, that during 
investigation on the 29th, 
further come to know 
mat M/s. Lloyd Electric and Engineering 
Co^any M/s. Punj Sons (P.) Ltd., M/s. 
Fedders Lloyd Sales Corporation and M/s. 
headers Lloyd Corporation, were all asso- 
mate rmncems run by the same family mem- 
Mrs, that the accounts were inter-linked and 
the said firms were located in one premises 
and, in fact, the same clerks used to attend 
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(V 56 C 1) 

K. S. BINDRA, ADDL. J. C. 

The Comvuiidade of Aquem, Appellant 
V. The State, Respondent. 

Civil Appeal No. 3575 of 1965, D/-Z- 
6-1968. 

(A) Portuguese Law No. 2030, D/-22-6- 
1948, Ss. 14, 10 and 11 and Portuguese 
Decree No. 37758, D/-22-2-1950, Ss. 13 
and 33 para unico — Valuation of property 
— • Just compensation — Acquired properly 
not meant either for town planning or for 
opening routes of communication — Real 
vdue of the properly has to be determined 
in accordance with S, 10 — Reliance on 
S. 33 para unico is improper — Real value 
cannot be determined by taMng into con- 
sideration its purpose as landed properly. 

(Paras 2 and 3) 

(B) Portuguese Law No. 2030, D/-22-6- 
1948, S. 10 — ‘Jusrt compensation’ — Deter- 
mination — Potentialities of property can be 
talcen into account — S. 607 of Portuguese 
Civil Procedure Code does not apply. 

Phraseology of S. 10 of the Law is full 
or meaning and it indicates the true inten- 
tion of the legislature in a demonstrable 
manner. It is provided in the section that the 
)ust compensation shall be determined on 
the basis of the real value of the acquired 
property. The expression “just compensa- 
bon connotes compensation which is fair to 
both the parties and favourable to neither 
A sovereign State has an undoubted auth- 
onty to appropriate for purposes of public 
pbhty Isod situate within the limits of its 
jurisdiction. _ However, such appropriation 
TOthout paying its owner its fair value shall 
be unjust. It is_ a settled principle that there 
can be no taking away of private properly 

m./HL/D526/68 ^ ^ 
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without payment of adequate compensation 
unless expressly stated to the contrary in the 
relevant statutory provision or such an 
inference is plain by implication. Section 10, 
or for that matter any other section of tho 
law, does not contemplate acquisition with- 
out payment of just compensation. The im- 
port of the expression ]ust compensation" 
is reinforced by the other expression “real 
value” used in that Section. The e.xpression 
“real value” is obviously in contradiction to 
the expression ‘apparent value’. Hence the 
Court can take the potentialities of the pro- 
perty into consideration while deter minin g 
the “just compensation” and that it is not 
bound to determine that compensation only 
on the basis of the mcome of the properly 
on the date of its acquisition. Sec. 607 of 
the Portuguese Civil P. G., is not applicable 
to the proceedings for compulsory acquisi- 
tion of land for public utility. Sec. 607 con- 
cems^itself \vith determining the "legal 
value” as against the “real value” which has 
to be found in terms of the provisions of the 
Law and the Decree for finding out the com- 
pensation payable. Hence the provisions of 
Section 607 of the Code are not applicable 
for determining the compensation payable. 

(Paras 3, 5 and 6J 
Expression used in Section 23 of the 
Land Acquisition Act of 1894 is “market 
value” while the expression used in Sec. 10 
of the Law is “real value”. The two expres- 
sions appear to have identical import and at 
any rate the expression “real value” is not 
less favourable to the owner of the property 
as compared to the other expression market 
value’. (1968) 1 SCWR 692, Rel. on. 

(Para 17). 


Cases Referred; Chronolo^cal Paras 

(1968) 1 SCWR 692 = 1968 SCD 
647, Eadhakisan Laxminarayan v. 
Collector of Akola 17 

' B. Reis, for Appellant; S. Tamba, Govt 
Pleader, for the State. 



2 Goa Comtmidade of Aquem • 

TITOGMENT: By an order dated 7-8-1963 
published in the Government Gazette the 
Government of Goa, Daman and Din, here- 
inafter referred to as tlie State, declared that 
it wanted , to acquire compulsorily land 
measuring 118470 square metres belonmng 
to the Gomunidade of Aquem for public 
utility purposes. It appears that the State re- 
quired the land for constructing buildings 
meant for the Government Industrial Train- 
ing Institute the Common Facihty Work 
shop of Small Industries Service Institute 
an(l a Co-operative Industrial Estate. The 
State and the Comunidade having failed to 
agree upon the compensation respecting the 
area in dispute the State referred the matter 
to the Comarca Court at Margao in terms of 
Section 14 of the Law No. 2030, dated 
22-6-1948, hereinafter referred to as the 
Law, and Sec. 13 of the Decree No. 37758, 
dated 22-2-1950, hereinafter called the 
Decree, for referring the matter to arbitra- 
tion. Three arbitrators were appointed, one 
each by the Chief Justice, the State and the 
Comunidade. The arbitrator appointed by 
the Chief Justice of this Comd reported that 
the value of the acquired area was Rupees 
274000.00; the arbitrator named by the 
State fixed the value at Rs. 77923.00; while 
the one appointed by the Comunidade deter- 
mined the compensation at Rs. ■ 511128.64. 
In view of this discord between the three 
arbitrators recourse was taken by them to 
Section 22 of the Decree. That Section, inter 
aha, provides that in case there is no un- 
animity or majority amongst the arbitrators, 
the compensation shall be the average of the 
two nearest assessments out of the three 
made by the arbitrators. 

On the basis of this statutory provision, 
compensation suggested by the arbitrators 
named by the Chief Justice and the State 
being closest to each other, the cornpensa- 
tion worked out to Rs. 175961.50. This com- 
pensation was not acceptable to the _ Com- 
unidade and so it filed an appeal in the 
Comarca Court at Margao. In terms ,of the 
relevant provisions of law a judicial inspe<> 
tion of the property was done with the aid 
of five experts and report of a techmcal ex- 
pert was also secureu. Taking aU me d^a 
into consideration the Court reached the 
conclusion that the proper amount or com- 
pensation was only Rs. 59603.60. However, 
since the State had offered to pay the com- 
pensation at the rate of ijipse 
metre the Court found it legally (hfficult to 
give practical shape to its finding in face ot 
Section 31 of the Decree which jnescribes 
that the compensation fixed cannot be Itnver 
than that offered by the person for whcra 
the acquisition is made. Consequently the 
Court fixed the compensation at Rupees 
118470.00. It is against this order of the 
Court that the instant appeal was filed by 
tlie Comunidade. ^ 

2. It was commonly agreed between Shri 
Reis, representing the appellant and Sliri 
Tamba, representing the State, that the com- 
pensation has to be determined in terms of 


f. State (Bindra, Addl. J. C.) A. I. R. 

Section 10 and not of Section 11 of the Law. 
The ^first para of Section 10 provides that 
the just compensation’ shall be determined 
on the basis of the real value’ of the pro- 
perty acquired for pubhc purposes. Sec. 11 
concerns itself with tlie acquisition of pro- 
perties meant for' “town planning” or “open- 
ing of great routes of commimications’ . It 
is not the contention of either of the contes- 
tants that the land in dispute was either 
meant for town planning or for opening 
routes of communications. Therefore Sec. 11 
in terms has no application to the case in 
hand. 

A perusal of the judgment under appeal 
would show that the real controversy be- 
tween the parties centred around the point 
whether the compensation should be adjudg- 
ed on the footing of income yielded by the 
property in dispute in its existing shape or 
the potentialities of the property should also 
be looked into. The trial Court was of the 
opinion that the potentialities of the pro- 
perty have to be severely ignored and in 
support of this conclusion it placed reliance 
on para unico of Section 33 of the Decree. 
That para is to the effect that the real value 
of the landed property shall be determined 
by taking into consideration its purpose and 
income as landed property. Shri Reis, vigor- 
ously contended that the trial Court was 
wrong in taking recourse to para unico of 
Section 83^ for finding out the scope of the 
expression real value’ used in Section 10 of 
the Law as Section 33 has no applicability 
to the case in hand. I think this , criticism^ is 
perfectly vahd. Section 33 relates to acquisi- 
tion of land meant for town planning or 
opening great routes of communications. 
Tnis Section corresponds with Section 11 of 
the Law and it has been observed above 
that the parties’ counsel were agreed in this 
Court that it is Section 10 and not Sec. 11 
of the Law which ^plies to the present 
case. Hence the trial Court was clearly in 
error in applying the special statutory provi- 
sion governing determination of the real 
value of the landed property acquired for 
town planning or opening of great routes of 
communications to tlie case in hand. If the 
legislature meant to apply the provisions 
enacted in para unico of Section 33 to 
govern the acquisitions contemplated by 
Section 32 of the Decree, which corresponds, 
to Section 10 of the Law, it would have 
been easy for it to state that that para would 
apply to the acquisitions mentioned in Sec- 
tion 32. This having been not done there is 
no warrant for the proposition that the provi- 
sions of para unico of Section 33 also govern 
Section 32. 

3. Shri Reis was equally critical of 
another conclusion of the trial Court, name- 
ly, that for finding out the real value of a 
landed property the only relevant factors are 
the use for which the property was meant 
on the date of acquisition and the income 
wliich it was yielding from that user. Here, 
again, Shri Reis, it looks clear, was on sound 
footing. If the income of landed property on 


•J j nt Aaiaem V. Slate (Bindra, Addl. J. C-) 
Comemdade oE Aquem 


1.969 -1 tVo cnle 
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payable to the ovwe^ ^en 
Iplot of landed pr P r nature or be- 
come either on accoun . Q^^er 

cause of i^^®^Sble use co^d be acq^- 
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commercial, or «J^®J^uan flow from tbe 

the consequences winch ^^y 

criterion appbed by to ^ onae 

fantastic m some cases n acquisition is 

of toe property on JffactOT in determm- 
5„dou&ify garcaanot be the 
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stare t-'-’iAnjj.ct, 

V • Arrrr.nr.i- dated 8-4-1960 toe Supreme 
earber indgment ^ Tribunal de 

Court upheld toe „ 1 . 1,0 iust com- 

Ralacao that while rele- 

?S« S5 

°"S?r®SeH4t 


- nnt. o„oHr,ra 1 0 of toe Law 

The pteaseolo^ of S _ h tme 

is full of meaning _ , . _ in a demonstrable 

lintention of the j iu the section that 

Imanner. It is .Uall be deterrmned 

toe iust compe^ahon h^^ the acquir- 
on toe basis compensa- 


P‘'.nh"^ated“‘ 12-1-1960 the Supreme 
judgment ‘ti „i. the intrinsic value 

bourt observ^ the baS of which the 
of the P’^°P®^,J5uid%e awarded and not 
SrXe d^terminfd on its present income. 

_ . » .n X .1 Cht 1 t*OTYJA 


0 value — — - 

K The translations of the three Supreme 

Co44r°SM ES"*e‘?e3^S%ord 

furnished by S^ Tambm the State 

-lie basis ol toe SunseC^w'as ^few ?rS 

aof Efua'S,- “3Ed f3vouraMo, to .neite. if famba , iLM'' 

SotdS ftaM not W abta^to^ iny 
^JodTy iio Supr^o 

Court, as reproduced above, on P , 

SS-aa-ftSisSe 

S toe property can be legitoatelv ^d law- 
fullv tScen into consideration wMe deter 
Sng toe just and fair compensafaon which 
the Court is boimd to award m terms 
Section 10 of the Law 


moies compensation 

Iboto toe parties ^doubted auto- 

kScSS 

fwitoout pa^g ,g^| pjLciple that there 
Ibe unjust. It is a ^ private P’^^P®^ 

lean be no tal^g gC Adequate compensation 
without paym®^'L fid to toe contra^ m toe 
unless expressly f^ted to ^ lu- 

Irelevant ®’^*f^?f^hv^imphcation. Section 
Iference is plain cy other section of toe 
lor for that matter ^ i_(.g acquisition with- 
Law, does not contemplato a ^9 ^ . 

lout payment of just i. compensation 

p?rt^o^ the ®^r^sion^ -Teal 

& reinforced by cSon.^e expression 

value” used m that becno contradiction to 
'“real value” is obviously m 

Ithe expression _ aPP^^Vg point that the 

have no pCrentiahties of the pro- 

Court can take toe po determimng 

nerty into consideration^^ uot 

^e mst coniP®.fff^£t compensation only 

K°a°to SsKf income of tho property on 

Ue date of its »'='!7'““i^,ion is not 
4. The point under j.idoment dated 

barren of ^nthonty. In i ^ at^ishon held 
6-6-1961 toe Snpreine Coi^ « ^ 
that toere ^e propertiK vtuen^^^^^^^ 

yielding high rncome fetch in 

bntoMic valne^ ^ siuce toe 

a transaction or sale, latter value 

oivner is reafly L to? deter- 

ttat alone ■nn?t l;,5jJ'0^„»““„alion-. TOe 
nmahon of tte ^ jl 

fcSLiErKlaStWs: 

&' ,“Lg%«3d;&e 

Smpinsation payable to toe owner. In an 


)ecuoiL x\j ui txic. 

6. Before taking up the 9 nestion of ^- 

tion of toe compensation I wodd ^o (to 

nose of another point which arises out of toe 

fSmsnrof the >”“oa,'^°'^»3ba "S 

to^ toe Code, fixed toe compe^ation m 

S^SoTeOT^-Co^^ 

property. This , contention of Shn Reis ap 
pears to be weU founded. 

Section 607 concerns itself wth det^ 

• ■ „ valuation of toe properties, move- 

Esrs=«(«rH 

nl'^Ss^y correspond 
m Jet"?alue of toe^ properly m 

dilute The ‘=°X^®“f^°\“dSSLed*n 
£w or the Decr^ wHch statute specifical- 
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ly governs that matter. In its iudement dat^rl nnt oimn , " 

r of Gazette by ^^adons mada 

No. 86, the Supreme Court at Lisbon held s A 

«• A short analysis of the 


that Section 607, No. 1, of tbe Code is not 
applicable to the proceedings for compul- 
Mry acquisition of land for public utility. 
The Supreme Court held further that Sec- 
faon 607 concerns itself with determining 
u- value” as against the “real value^ 

which has to be found in terms of tlie provi- 
sions of the Law and the Decree for finding 
out the compensation payable. Hence the 
Comarca Court was dearly wrong in adopt- 
ing the provisions of Section 607 of me 
Code for not determining the compensation 
[payable to the Comunidade. 

7. The available evidence indicates that 
the acquired area is very favomrably situated 
and it has high potentialities of developing 
into industrial estate or a residential locality. 
It has been mentioned above that the Gov- 
ernment wants to construct the premises 
of the Government Industrial Training 
Institute, the Common Facility Work- 
shop of Small Industries Service 
Institute and the Co-operative Indus- 
trial Estate over the acquired area. Accord- 
ing to the report made by the Director of 
Agriculture, whose services were availed of 
by the Comarca Court as a technical expert, 
the acquired land is situate by the side of a 
major district road, a municipal road runs 
through that land, and it is at a distance of 
about 1 km. from the town of Margao. The 
Director said further that the acquired area 
is a piece of fertile paddy land of ker type. 
The entire area has a level surface except 
for a piece meant for threshing the crop and 
another small part on the south over which 
a bimd bearing coconut trees has been con- 
structed. 


He fomd ftTrafS” £ 
total acqmred area measuring 118470 00 

ll 6270 ^o'’nS measSg 

metres was under paddy cultiva- 
ed“ The l5 

ea. I He total yield of the cultivated narf- 
was assessed at 91 khandis of paddy ^ 

nf khandi the value 

3185^00^ determined at Rupees 

amount of Rs r‘ w^ added a smaU 
amount ot Rs. 8, representing the income of 
the coconut bees standing on the bmi 
a total of Rs., 31937 He mulbS 
Si® “ terms of Section 607 n( 


The Director also mentioned that the area 
is well developed paddy land having good 
soil and that with a httle more attention it 
is capable of yielding 40 khandis of paddy 
per hectare as compared to the present yield 
of 20 khandis. The arbitrator appointed by 
the Chief Justice had observed in his award 
dated 9th June 1964 that the acquired pro- 
perty is a paddy field, that it abuts on a 
national hi^way and a municipal road, that 
it is at a stone s throw from tiie city, and 
that it is situate in a locality where there is 
great demand for plots for construction, pur- 
poses. That arbitrator . also .affiimed that 
multi-storeyed buildings meant for business 
and dwelling purposes were springing up 
near the acquired area. To the same effect 
were the observations made by the arbitra- 
tor named by the Comunidade. Fom out of 
the five experts associated with the judicial 
inspection mso affirmed that the major por- 
tion of the area acquired lies along the 
Mtional highway and it is located at a stone’s 
throw from the heart of the city of Margao 
^ also from the railway station. They mso 
happened to affirm that this area is included 
m the proposed extension of the limits of 
the Salcette Municipality. Shri Tamba did 


CoS -aid-deterS 

^ue or the entire area at Rs 65000 00 

S Sf opMonaSlS 

or 450 ieet m depth abutting on the roa^ 
through the acqhhed mS- 
construction^ purposes 

22175 ly”* S to 

this part of the land 
as worffi Rs. 10 per sq. metre, and that as 
such Its value comes to Rs. 221750.00. The 
rest of me land was evaluated by the exDeit 
at Rs. 52250.00 on the basis of its p^dy 
yield and so in this manner he fixetf the 
amount of the compensation at a total nf. 
Rs. 274000.00. “ 

9. The arbitrator appointed by the Com- 
^dade also split the acquired area into 
two parfa, one meant for construction Sr- 

fW oultivato”. 

He foimd that an area measuring 28221 5 
sq. metres could be used for construction 
pu^oses and that its market price wm 

Rs ^337 compensation at 

its. -^337.50. Ihe area meant for paddy 
gro^g was evaluated at Rupee 1 pers7 

W&3sS nAT at RlpaS 

b/ 056.50. The balance area used for thresh- 

rate ot 12 Np. per sq. metre. The total 
amount of compensation was consequent^ 
assessed at Rs. 511128.64. ^^iyuenuy 

10. The arbitrator named by the State 
proceeded to deteimne the amount of com- 
pensation on the basis that it must corres- 
deprivation of the income 
wtoch the owner ceases to receive as a re- 
ralt ot acquisition and that the provisions of 
Sectira 607 of the Code furnish the proper 
yardsfack for determining the market value. 
None of these two premises is sound in law. 


1969 Conmnidade o5 Aquem v. 

The principle that the compensation should 
be assessed on the basis of the income of 
the property would completely fail 
where the acquired property . happen 
to be fetching no income on the date of me 
acquisition, a situation not altogether im- 
pr^able. 

I have held above that the principles 
enacted in Section 607 of the Code for find- 
ing out the legal value of the property m 
dispute with the object of ^certaining the 
jurisdictional value of the suit have nothing 
to do with determining the compensation 
payable in respect of an acquired property. 
Hence the approach of this arbitrator ap- 
pointed by the State was altogeAer imjustifi- 
ed in law. He assessed the total paddy yield 
of the acquired area at 91 Ichandis per 
annum. The price of that much paddy was 
determined at Rs. S185 at the rate of Rs. 35 
per Idaandi, A sum of Rs* 8 was added to 
that amouut on account' of the fruit yield of 
the trees on the bund. The annual rent of 
the property 'was therefore adjudged at 
Rs. 3193 and by multiplying this amount ly 
20 the valuation was fixed at Rs. 63860.00. 
A sum of Rs. 1074 representing the price of 
the threshing floor was added thereto aim 
so the total value of the property was ad- 
judged at Rs, 64934.00. Since the acq^ed 
area abuts on a road, the arbitrator allo^ 
ed 20 per cent premium on Rs, 64934.00 
and thus fixed the compensation payable at 
Rs. 77923.00. 

11. Since the compensations determined 
by the fcee arbitrators _ did not disclose 
either unanimity or majority, the decree 
made by the arbitrators, in terms of the 
relevant provisions, must represent the 
average of the two nearest assessments made 
by the arbitrators. Those assessments being 
of Rs. 274000.00 (made by the arbitrator 
named by this Court) and of Rs. 77923.00 
(arrived at by the arbitrator appointed by 
the State), the compensation payable was 
determined at Rs. 175961.50. 

12. An outstanding feature of the case 
which escaped notice on all hands is that the 
compensation of Rs. 175961.50 adjudged by 
the arbitrators had the force of a decree and 
unless that decree was assailed in appeal it 
would be binding on the parties. It has to 
be emphasised mat it is the Comimidade 
alone which filed the appeal and the prayer 
made in that appeal was that the compensa- 
tion fixed by the arbitrators was much too 
small as compared to the real value of the 
acquired area and so it should be suitably 
enhanced. The State did not assail the cor- 
rectness of the decree that followed the 
award of the arbitrators and as such it was 
bound by it. It passes coinprehension how 
did the Comarca Court slash down the 
amount of compensation to Rs. 118417.00 
while disposing the appeal of the Com- 
rmdade. This palpable error committed by 
the Comarca Court has to be rectified. 

13. During the course of proceedings in 
the appeal the trial Court carried out judi- 
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cial inspection with the aid of five experts, 
three of whom were appointed by the Court 
itself and one each by the Comunidade and 
the State. The four erqjerts appointed by the 
Court and the Comunidade were of the 
opinion that in view of the favourable situa- 
tion of the acquired area and its close vicin- 
age to the city of Margao, coupled with the 
prospects of its being brought within the 
mimicipal limits, they would fix its value at 
the flat rate of Rs. 8 per sq. metre on the 
basis that it would continue to be used as 
agricultural area. At the rate mentioned the 
value of the property was assessed at 
Rs. 947336.00. The experts said further that 
^e area was destined to be utilised for 
industrial township and that on that basis it 
would be worth Rs. 40 per sq. metre. ’ The 
expert named ■ by the State determined the 
annual paddy yield of the area at 91 khandis 
and at the rate of Rs. 85 per khandi he 
determined the gross annual income at 
Rs. 3640.00. He deducted from that sum 
the taxes paid at the rate of 18.45 per cent^ 
and so determined the annual net incomeat 
Rs. 2968.00. The expert said further that 
this net annual income should represent 4 
per cent, return on the actual value of the 
acquired area in terms of Sec. 209, No. 7, 
of the Code of Comimidades, and so the 
total value of the property under paddy crop 
would come to Rs. 74200.00. The value of 
the bund area plus the price of the trees 
standing thereon was assessed at Rs. 377.50, 
while the area covered by the threshing 
floor and the roads was evaluated at Rupees 
665.25. In this maimer the total compensa- 
tion payable was fixed at Rs, 75242.75. 

14. The technical e^ert appointed by 
the Court, who was none other than the 
Director of Agriculture of the State Govern- 
ment, was of the opinion that the compensa- 
tion could possibly be adjudged on the fol- 
lowing two bases : — 

(1) valuation purely from an agricultural 
point of view; and 

(2) valuation considering its situation, i. e. 
close proximity of a developing town and 
presence of good roads in tie area. 

While applying the first basis, the Director 
observed that the average yield of the land 
is 25 khandis per hectare and the value of 
that yield at the rate of Rs. 40 per khandi 
comes to Rs. 1000 per hectare. He added 
thereto a sum of Rs. 100 representing the 
from the total sum of Rs. 1100 the cost of 
price of the fodder, and after deducting 
cultivation, he assessed the net income at 
Rs. 650 per hectare. To seciue that much 
income at the rate of interest of 5 per cent, 
per annum, the Director observed, tire value 
of the land would come to Rs. 13000.00 per 
hectare. In applying the second yardstick 
mentioned above the Director put a premium 
of 25 per cent, over the rate of Rs. 13000 
per hectare and fixed the value of the land 
at Rs. 16250 per hectare, or Rs, 1.625 per 
sg. metre. 

13. Parties did not lead any further evi- 
dence before the Court in support of their 
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rival contentions. Hence the only data avail- 
able for determining the compensation is 
that which I have dealt with above. 

16. During the course of arguments in 
this Court Shri Reis urged that the rate of 
Rs. 8 per sq. metre suggested by the four 
experts represents a fair rate for fixing the 
compensation payable to the Comunidade. 
Shri Tamba, on the other hand, urged that 
the Comarca Court was justified in its con- 
clusion that thou^ the proper compensatioii 
would work out to only Rs. 59603.60 but 
since it could not be fixed at less tlian Rupee 
1 per sq. metre as offered by the State, the 
compensation legally payable to the Com- 
unidade is Rs. 118417.00. I think the truth 
lies somewhere in between the two extreme 
views expressed by the parties’ counsel. 

17. It is in order to mention here that 
the relevant expression used in Section 23 of 
the Land Acquisition Act of 1894 is “market 
value” while the expression used in Sec. 10 
of the Law is “real value”. The two expres- 
sions appear to have identical import and at 
any rate the expression “real value” is not 
less favourable to the ovraer of the property 
as , compared to the other expression ‘market 
value’. In a recent judgment in the case of 
Radhaldsan Laxminarayan v. Collector of 
Akola, (19681 1 SCWR 692, the Supreme 
Court held that it is a settled principle that 
Section 23 of the Act requires that_ ^e 
market value of the land under acquisition 
must be estimated not by the eristing use of 
such land but the best use which a willing 
pmrchaser would make of it and that as such 
its potentiality in the foreseeable future 
either as a building or industrial site should 
be taken into account. The area involved in 
the instant case is meant to be used for 
building and industrial purposes according 
to the terms of the notification dated 7-8- 
1963 itself. I have shown above that_ .the 
area is very favourably situated and is in the 
close proximity of Margao, a highly develop- 
ing town. I have decided to fix the flat rate 
for the whole of the area in dispute for,, I 
believe, the whole of it can be put imme- 
diately to building and industrial u^, 
though obviously some area adjoining the 
national highway and the municipal 

may fetch more price as compared, to the 
rest of it. Taking all the factors into con- 
sideration I have reached the conclusion that 
the fair value of the entire area in dfapum 
is Rs. 3 per sq. metre. Shri Reis imdoubtealy 
contended that some plots near tlm area m 
dispute had been sold at a much higher 
rate but tihe sale of small plots does imt 
furnish a dependable guide for fixing the 
valuation of large tracts of land. It was held 
in the case of RadliaWsan Laxmmarayan 
(Supra) that it is well known that ^all plots 
generally fetch a higher value than large 
plots for tlie simple reason toat there OTe 
more ready purchasers of small plots involv- 
ing as they do lesser amount of investment.- 
The Supreme Court observed further , that 
there can, therefore, be no comparison be- 
tween the viluatioa made for a small plot 


Md larger area. Para 8 of the Supreme 
Court’s judgment makes an instructive read- 
ing. A small area measuring 31 gunthas out 
of survey No. 65 was evaluated by the High 
Court of Bombay at about Rs. 7000 per acre, 
the no^cation under Section 4 of Ae Land 
Acquisition Act respecting that area having 
been made on 17th of August 1948. Sub- 
sequently, another notification dated 2nd of 
Febmary 1955. was issued respecting a big 
portion out of the same survey No. 65. In 
respect of this acquisition the High Court 
fixed the valuation at Rs. 1650 per acre. It 
was contended before the Supreme Court 
that the High Court was wrong in fixing the 
market value at Rs. 1650 per acre on 2nd 
of February 1955 as against the market 
value fixed by the same High Court at about 
Rs. 7000 per acre on 17th of August 1948. 
The Supreme Court rejected that submission 
on the basis that small plots generally fetch 
a higher value as compared to plots of much 
larger area. Hence I feel safe in ignoring an 
instance or two mentioned by Shri Reis res- 
pecting small plots of land. 

18, As a result, I accept' this appeal and 
fix the real value of the acquired area at the 
flat rate of Rs. 3 per sq. metre. The appel- 
lant shall also get the costs incurred by it in 
this Court from the State. Advocate’s fee is 
fixed at Rs. 200. 

ORDER: Announced in open Court. Par- 
ties or their counsel be informed. 

GGM/D.V.C, Appeal allowed. 


AIR 1969 GOA, DAMAN AND DIU 6 
(V 56 C 2) 

V. S. JETLEY, J. C.' 

Govind Narayan Tilve, Petitioner v. Gov- 
ernment of Goa, Daman and Diu and 
others. Respondents. 

Writ Petn. No. 3512 of 1965, D/-15-7. 
1968. 

(A) Constitution of India, Art. 226 — • 
Principle of natural justice — Applicability 
to administrative orders — Even adminis- 
trative orders have to conform to principles 
of fair play and natural justice. AIR 1967 
Goa 102 and AIR 1959 SC 308 and AIR 
1967 SC 122 and AIR 1967 SC 1269 and 
AXR 1968 SC 718, Rel. on. (Para 10) 

(B) Mines and Minerals (Regulation and 
Development) Act (1957), Ss. 4(1), Proviso 
and 9 — Scope — Provisions of S. 4 (1) 
and rules are prospective ^vhiIe that of S. 9 
are relrospeclivo — Proviso to S. 4 (1) pre- 
serves and respects vested rights — Ri^its 
to extract china clay granted under Portu- 
guese Government Decrees of 1905 and 
1906, respectively kno^vn as “Regtilamento 
sobro a lavra de pedreiras nas Provincias 
ultramarinas” imd “Regulamento das 
minas” before 1-I0jl963 when the Act was 
brought into force in Goa, Daman and Diu, 

HL/HL/D525/68 



G. N. Tilve V. Govt, of 
and were not afiect- 

Sr iS'sS^tO, Be. - , ,) 

Statute affecting vested^ngM^^ 

^ress toguage operation 

interpretation — 

^ovdd 1)0 given. _ nf construc- 

It is a well settled pnnc^e jt «) ^ 

ticS diat a retrospecuve^o^erafaon^^^ 

be ^ven .^9 . ^^f^^Hgation otherwise th^ 
existing n^t or r ^pjocedure, 
as regards °:fjed vdthout doing vi^ 

pffect cannot be avoide enactment. If 

S to to ‘Z 

the enactment is ^ £ either interpreta 

which is construed as.pro^ 

tion, it ou^ K if the language is 

1896 AC MO, °jQgN Preamble— Inter- 

(D) Gvil Pf That construction 

to 

had in view. ^ 13 ^ 

(E) Easments flight to extrart 

-|K ^ Sub*soil •rt'Vif . Any subsi* 

Snerals is a ^alnable r^t J oj 

fSy right lea^g a valu- 

minerals and extract nnn^ 

able right — .^^^ese Government D^ee 

qidred undCT P°^|Lted ri^t- AIR 19^0 
of 3-11-1905 IS a vesreu &“ (Para 7) 

Nag 34, Bel. on. Decree of ^ 

(F) Portuguese Cov^ minas, Art. 3— 

9-1906 — the soil”— Me^g-- 

Expression „ow^ he ^ Jo 

Expression ongni -T-foining a lease ot 
s^ed” - A less^ the soU and h« 

years is a qnahfi^ ,^955 sC 41, Reh 

wnsent is effective. AUt i-» ^pgj .3 7 ) 

(G) Portugu«e f^^^^hre^a^S^a da 

EScJS^-eredbyArt.!.^^^^ 

Cases Referred: 

S V. APgto-Af^™ ASf^“||,= 

(1967) MR 1967 SC m (V 54)^^ 

fSX\. BabU 

(19m“MR IWlIc 1269 (V 54) = 

’^^(19679 2 SCR 625, State oS Onssa 

G96Tr^R^90I^ Goa 102 (V 54), 

A^b T Govt. of Goa, Daman 

fl96^^/^ 1965 SC 470 (V 52)= 

S SoL v^s4te of Madhya Pradesh 9 


Goa Qetley J. C.] 

(1959) ^ SCR 319 S N?g^- 
(1959 )^Supp 1 SGR 


Coa ’i 


(1959) Supp i ^^Vr f Coiio- 
wara Rao V. A. P. 5- R- ^ 10 

/1956?\[R 1956 Nag 34 ^43) = 

?f V® « 

n896)®lMl3 Ml”240 = 66 LWC16, 

aieVol* V Attomey-Geaeial for ^ 

384 = 59 Ljpces. g 

a!|i|:^Vraa»=orrRo^a , 

of Works , 

the (State) Respondents. 

“£H£°'to 2 ^SototoBy 

dents mpleaded a^l) 

?n°lk (sT^ecmii? ind^i and Mines 

go^vldlfTcS Dan.^ Dte »d 

(4) Director of Indices and Labom, t, 
emment of Goa, Daman an ^ * r 
petition is supported by an afBdavit ot tn 

petitioner. . , 

2. The case of the , peririo°er--Go^d 
Narayan Tilve— is that by a deed dated 
15th April 1926 Madeva Bicu Roto S^a^ 

» ‘peSS’o’? 4%’^Ss.^'SreTi. 

^ gave on lease to the pebPoner by a 
S iated 10th Aprils 1962 for a penod 
of 9 vears One of the terms _ sbp^ated 
was^ t^at the petitioner had the nght to ex- 
uS toansport and sell clay of ^0 

land The petitioner was required to 
nav to Ana Malu Xete Arsencar a sum ^ 
250 per annum. The petitioner a^ 
Administrator of S^^em of 

^^tiLfarSS” ^^e?ein5ter referred 
to as ‘the 1905 Decree. 

5;^ar3°of to pow goio^^^i 

sS'temberTsoTwTO rr “Eegdam,»to to 

(hereinafter referred to as ^e 1908 
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freely exploiting and extracting china clay situation nnrl t- 

when, on 22iid February 1963, he received and protests he^nrefsn^^^nn 

orders m writing from the Administrator as Tiierarchical anneaT’ fr> ^ ^PPeal hnown 

of Sanguem and Fonda talukas asking him Industries on 

to suspend the “clandestine transport of the the orfer of the ^®®\/gainst 

i questioned the “Syel the oUef MSSter"™^' 

leg^ty and propnety of these orders, and On 6th October 1964 the rvetitj 
connection, he made representations, informed on behalf of fha 
pn-22th March 1963 orders were passed inen“fhat die Her^ rnne!«-® 
by the Director of Economic Se^ces, came iSo fmce W, tt neteh®'°°,oe?'^®i 
whereby he was permitted “to continue ex- as the said lease had not 
traction of china-clay” On 28th March him before Sf dSe tiie Jnr,f tf 

tiSr*otX“ 

The petitioner submitted an applieation again moved the Chief 

by way of abundant caution in accordance iqc/i _ by petition dated 1st December 
with the said order. This was on 3rd Ar>ril xplmnmg his case, at length that the 
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with the said order. This was on 3rd April 
1963. The quality of the mineral applied 


of lease indicated was five years. * This 
application was for the mining lease of the 
above land leased to him. On 6th April 
1963 a copy of the letter addressed by the 
Director of Industry and Labour to the Ad- 
ministrator of Sanguem was received by the 
petitioner for his information. In that let- 
ter it was stated that the petitioner is autho- 
rized, as a special case, to transport only 
the quantity of china clay extracted by him 
till 22nd February 1963 lying at the pit- 
mouth on payment of Rs. 250 to the Gov- 


- to a.L xciigLu mar me 

Mmeral Concession Rules could not aSect 

for was china-clay and ochre and the period He got no 

of lease indicated was five years. This Qf^Hnn regarded the 


Goveni^entir 

illegal. He had therefore no alternative 
^PP^ach this Court and seek 

ilf ^ “ t^® background 

of the case of the petitioner. 

tn respondents set out 

m the afiSdavit sworn by Prabhakar Camo- 
tun, Dnector of Industries and Mines Res- 
pondent No. 8), is that the 1905 Decree 
extraction and mining of 
fjaH Tin rirrkf ^ —t. • 1 patitiorier 


XUUUU.I uu jtxtyulouL Ui. LU Liac yuv- way ana, consequently, the neti 

emment in accordance with Clause IV of had no right to extract china r]avfmTr, Tt,'a 
&e said Order, It was ^er stated that land. Tie free eSoiS S S cky 
the petitioner had no right to continue ex- m terms of Article 8 of the 1906 Decree 
traction of china clay from the said land was subject to the laws in force including 
until other applications made in accordance the Mines and MineraJk (Regulation and 
with the requirements of the said Order are Deyelopment) Act, 1957. There was no 
considered. This action was regarded Iw compfiance by the petitioner with the re- 
the petitioner as illegal and improper and, quirements of the order dated 22nd March 
as before, he made representations. On 1963 published by the Government on 28th 
19th August 1963 he received . intimation March 1963. The petitioner did not move 
from the Secretary. Department of Indus- *■ ~ ^ j . 


j f — uiu nor move 

trom me secretary, ueparraient or muus- me concemed department for inspection and 
tries and Labour, that he had been granted demarcation, as required by the said order 
lease for extraction of china clay in the and, in absence of any lease obtained there- 
said land, vide Order, dated 13m August under, the petitioner acquired no rieht to 
1963. He was also asked to clarify as to .extract china day from tire land leased to 
what compensation was paid or proposed to him. u^e said order applied to mininrr 

4-j^ TJrtTMl'-T^cTina A4^ SnHfl- leaSfi-*? of oflTno r»7r,ir 


waat compensauon was paiu ui w 

be paid by him to Ramkrishna M. Saha- 
kari, son of Madeva Bicu Boto Sahakari. 

By his letter dated 26th August 1963 the 
petitioner replied that compensation had 
already been paid to the holder of the pro- 
perty under me deed duly restored on 
10th April 1962. The petitioner thereafter 
continued ■with the mining operations when 
on 5th December 1963 a tele^am was re- 
ceived by him asking him to call on the 
Chief Secretary on 7th December 1963, 
along with his documents. On 6th Decem- 
ber 1963 he sent a telegram regretting his 
inabilitj' to come due to sickness. On 18th 
December 1963, to his surprise, he was 
informed by the Director of Industries and 


Ap^ 1962 m favour of the petitioner was 
wnt^ut authorisation or knowledge of 

&e Goa Adrmmstration”. The mining opera- 
reRT suspended on 28th February 
A complamt was received froin 

one Abdul Razak that the petitioner had 

fte l^d which had ^eady been “manifest- 
ed by him on 8th January 1962. 

received from Rama 
Knslma Sahakan, owner of the land, obiect- 
mg to extraction of minerals by the peti- 
tioner. On 27th March 1963 the petitioner 
was permitted to contoue with ex-traction 
ot cMna clay on condition that ho would 


uy uuo wuxxu way ou Condition that ho would 

Mmes Aat his apphcation for the mant of pay the taxes that maybe levied in Se 
Ama clay lease had been reiected by the and to comply with the levnl 
Chief Secretary, and the order dated 13th which may ^e prereribed 
^gust 1963 may be treaty as canceUed. territory. ^The OX rSsOd 66, 

Th, p.liaon,r found toU in a dlffianll 1963 P^ttii af pS?.,,™ 
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case, to tranOTOrt pLru^ 

clay extracted V, bassist die petitioner. 

?i”nS 

Constitution, the gr J oj Pr^ 

a^i"o£ bfc sa^rsst & “ 

«SSr -ThS w. 

favour o£ t^^^P^^Jestion of its cancellaUon 
and dierefore the Qv® j.j ^gj- arise. T-n® 
ty die Chief Labour ■ Depart- 

sLetary, Ind^tnes did n^ 

jnent, could not gra petitioner on 19^ 

^ any lease to actioa oi 

^S“e^4el li" f “iSf aad W 

is perfecdy legal country and _in_ ac 

larger inter^te o j^^j^oiental 
cordance with the ^tution. This achon 
rS’alaSst'toe'^stadPte »£ nataral ,as- 

"'rhe respondents ncfed ^^S'adimt- 
,rta. the pr^to^HS'Jrrras enicytog any 

ted diat the Petitioner w^Sth j^^^rcli 1963 

china clay leas® PJ°|jg^ 1964. 'The action 

or nrior to 1^ -rimptit is not contrary 
?fven by the Government is “ ^tioa anji 

the Mines and Mmerab (^S petition is 

Development) -^jt’. it is not maintain- 

SSSnSeived “4 hen^d t „ c^e 

ahle-„T?« Aff S.7to-., fPPfci ‘SnS 


misconceivcva . j^aue uui. -.a ^ 

able. The petitio^r na for. The 

?:uf to Scotia *■= ■=“= * 

pendents. Cnremost question for 

4. The first ^^thS ^e petitioner ac- 
consideration ^ ^ gj. china clay from 

quired any right to e^^^ force. In 

fLe said land und« ^e^g-W ^^ay ^ 

order to a^wer ggT 1962. Apa Malu 
to the deeds ot ^ ^^gr the 1926 

Xete Arsencar is a dispute. It is 

deed. This fact is n^t ^m^^ petitioner is 
also not m /^®P . j i^^d in terms of the 

sub-lessee of ^ dispute is *at *e 

1962 deed. applicable to chma clay 

1905 Decree is not app ^ggg Decree 

md the leaniremente <d ,, and 

were not followed, by me v 

therefore, he acquired no njht m 

minerals from gf • t^e peti- 

(fethmalam, to Articles 1, 16 

th ™1905 Decree and also Articles 
and 23 ot the uo Decree in support of 
2 and 3 oj tj^g petitioner acqmr^ 

lus argument tMt m ^P^^^ ^ 

this nght and th^ (Relation and 

the Mines Mmerals j^j^g,al 

Development) A^,g0o^i3e thereunder. 
?SXeS^?efejr’«h-e provisions. 

The 1905 and 1906 Decrees and ^me 
other laws promulgated by the Portugues 
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Goa (Tedey !• G.). 

Government we^® gS ’ 

before liberation. „ g (D of the Goa, 

force hv virtue of nation ot./ . 1962, 

Daman^and Din (^di^totion)^A^^ 

enacted force in this terri- 

The said Act came into force 

tory wi^ hack effect o 5m to 

The 1905. and Decrees^^ 

operate and have effe Development) 

Minerals Mineral Concession 

esgoisa 

io.“‘“De£eT>rS^ 
“irhclaT^S;^” 

?eS dicrinUcm o£ tone 

wi^ ^ts^oL^cks 16 and^T Article 16 
SrrftS oieror snriaoa ^.mg 

in priyate land codd but 

obtainmg hcence fr°“ithout giving intima- 

^°on°?o £f local adSSstiatife authority 

Lticle 23 was concerned ^^^p™or 

E^o® 4“ ttS'D’istocl Governor before 

'*^*TS\906 Decree had effect to ^ 
Portusuese overseas colomes, as me 1 

DcCTeb Article 2 provided that the own^- 
Sdp of metals and metallifero^ 
including other mmerals spe(^ed merem, 
bdoneed to the State, and that such beds 

Luld St be prospected o", '^°“g^Sn't 
licence and concession by Government. 
Kagraph (1). of that Article enumerated 
metaS Sd metalliferous miner^ 0 ^^^ 
in alluvials existing in the beds of nyurs, 
etc which could be freely exploited. Tto 
was one exception to the 
the Hcence and concession, pe 5®®°°° 
^Lotion was the minerals referred to m 
ArtiSe 3. Under that provision, deposits of 
^eral substances not included m Art. 2 

FAWa^‘S“/er-°S;5^ 


'^L«'ae*"wSe?S’torfao?'lS Is eto 

vSEe 2? TUid 
Edition, page 326). , , -u Mr 

ii!|sSfp?rt''srdiSo^l 
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SciSIV. £?efM feteLTS: 

by tlie petitioner but subject to the reauire- pYtrar^^^nl,■ ^ acquired no right to 

"s? i,^“± S3. . A 


- _ Article 16 did not re- 

quire any hcence for mining operations in 
tne .open and surface quarries existing in 
private land, as in the instant case. What it 
required was that intimation thereof should 
be given to the local administrative auth- 
ontv, so that necessary security measures 
could be taken. Such an intimation was 
given by the petitioner. A prior licence for 
underground working of the quarries was 
reqmred in terms of Article 23. That Arti- 
cle obviously did not apply, because the 
petitioner was concemed with open and 
surface quarrying and not with underground 
excavation. There was thus compliance 
with the 1905 Decree. There was also com- 
pliance with the 1906 Decree. 

China clay is one of the deposits of mine- 
rd substances, not included in the substan- 
tive part of Article 2 and, therefore, could 
be freely exploited by the owner of the soil 
or by any other person with ds consent 
independently of any permission from the 
Government in terms of Article 3. It is 
admitted by the respondent No. 3 in his 
counter-aflBdavit that China clay is a non- 
metaUic mineral. Therefore it is governed by 
Article 3. Article 2 applies to metdlic mine- 
rals. The expression “owner of the soil” in 
this Article and also in Article 1 of the 1905 
Decree would include Apa Malu Xeto 
Arsencar, a lessee for a period of 2000 
years. It should not be construed in a narrow 
sense, for such construction would defeat 
the object of free exploitation of non-esseh- 
tid minerals such as China clay. It was not 
the case of the respondents at any stage 
during the lengthy correspondence with the 
petitioner that Article 3 was applicable to 
the sub-lease and as there was no consent 
of Madeva Bicu Boto Sahacari or his son, 

R. M. B. Sahacari, therefore, the petitioner 
is barred from extracting, transporting and 
disposing of China clay. 

As against the trend of this argument,' the 
contention of Mr. Tamba, learned Govern- 
ment Pleader, is that Article 1 of the 1905 
Decree did not apply to China clay, but clay 
only and therefore the provisions of Art. 16 
were inapplicable and consequently China 
clay could not be freely exploited by the 
ovvner of the soil, or by any one else with 
his consent. Assuming for the sake of argu- 
ment that China clay is included in the 
general expression “clay” even then there 
'vas no compliance with Article 1 for the 
simple reason that the petitioner is not the 
owner of the soil nor did he obtain consent 
of the owner before exploiting and extract- 
ing China clay. China clay, it is true, is 
governed by Article 3 of the 1906 Decree 
and not Article. 2 thereof. The expression 
o%vner of the soil” in Article 1 of the 1905 
Decree and Article 3 of the 1906 Decree 
would not include Apa Malu Xete Arsencar, 


the premises ^e State was legally justified 
m preventag him from extracting transnort- 
ing and disposing of China clay.®’ 

6, It is common ground that the neti- 

of Ae 19o\ “bmation in terms of Art. 18 
or me 1905 Decree. Article 23 beina inan- 
phcable, we have to fall back upon Art T 

It iffnf *^at China 

Within the purview of that 

tonsiaeration China clay is one of the 
v^ehes of clay and, in absence of any nro- 
i^^een^ ^ distinction 

argument of Mr ' 
to China 

Clay. In Isxt. G, dated 25th March 1966 1 
addressed to the respondent No. 3 the neti- 

books supporlmg his point of view that 

petitioner obtaL 

^ the^lSfe ^ raqi^ed by Art. 1 

iQnR Article 3 of the 

important. 

According to Mr. Jethmalani, want of con- 

^ r r of the land is a pure 

question of fact and as there is no proper 
issue raised therefore it is not open to tlie 
respondents to contend that tliere is no 
nght to extract, transport and dispose of 
China clay from the said land. This conten- 
tion he went on to submit, could only be 
made by the parties to the 1962 deed. I am 
unable to accept this argument. 

„„^®>^® 3 P 7 dents could, I think, properly 
contend that failure to comply wito the 
provisions of tie said Articles in so far^ 
want of consent of the owner of the land is 
concerned, wodd not confer the said right 
J^^^alani that it may not 
to question the 
vahdity of the 1962 deed, but regulation of 
quames, m a limited sense, for tlm purposes 
of thep Artcles, is a matter which ^falls 
squarely withm their jurisdiction. Mr Tetli- 
malam ne.rt argued that it should be pre- 
ramed under Section 114 of tlie Evid^co 
Act that such a consent was obtained by the 
Fn afraid the rule of evidence 

m this section is mapplicable in view of the 
complamt of Ram Krishna Salmcari, the 
wner of the lani The common course of 
conduct envisaged by this section 
militates against ^sing such a presumption. 

I? f averment irT the 

counter-^davit about this complaint is not 
denied. I agree with Mr. Tamba that tliere 
w^ no consent of the owner of the S 
but IS not consent of Apa Malu Xete Arsem 
^^^fficient for the |urpoSs of tiie sm'd 


juJS p‘S|“»?S5ieTrs i|f ;S“^« «pS; 

"the owner o£ the ^^jy,,es0 word solo ^ 4-'Kr,f^'‘t}ip risht to occupy the pm 

iQflR Decree also the =1" and Court, tha §" £, to transfer, 

which means soil ana - has gone as also_ me 


r^ed, ^^i^^wSihep^tedtxansk- 
“oTOund” as tra^latm ^ ^ ^“Soil”, accord- 

ti?n available ^Xaw Terms • and 

W to Aiyer s ^^^^"^iefland together v/i^ 
Phrases "^pon oTkbout it In 

•whatever ^ .-without minerals. A 

strict sense <iL i’f^Tudicial Dictionary, this 
cording to Strouds Acts) frequ- 

word land of the land oidy and 

endy means tbe su^^L^ In TVords and 
does not “iclude it would 

Phrases wbelow it 

include anything Ana Main 

According to Mr. 2000 ye^, 

Xete Arsencm, bemg^ ^ ^ owning 

having an mterest m ^^er of 

minerals therem, is eq^ said 

the sod, wthm A ^iSfSold interest .is 


it to occupy ir-- 

^■STh^ione as 

assign, let or sub le^l^ leasehold interest: 

mere husk ot tine ^ 

a forlorn hope if before the lease 

^ som^o^i^en^^^ ^ 

runs out . This “eei^^u ^ ^ 

show that the jipsb of title”, 

instant case the lease for. 

In vie%v of the img tern oi Senear' 

ages in favour oj Apa J^^my 

the coi^trued in a narrow, 

opmioi^ need ^ot b ^ long tenni 

S’ifa f?m of ownership. It is a typ^ 

lease ^ -i.-i Ws comprehensive than 

o^ership. This lease was not only of 


iiavmg, au - eaually an owu^.. tne lau’^ “j t^p mvner of the land ma 

minerals thmem, meaning of the tn -nossess minerals, 

the sod, withm A leas^old inter^t is not ret^ Tie voluntarily parted 

Articles. He argue^^ Malu o%vnersMp is A^dyir lease 

an immovable ^ owner, he con- possession of Sem of law. 

Xete A^senc^ IS not a ^ ^ Apa not the^eSondents that 

ceded; neverihetes he emp ^jiged o^er. jt is not the cas^ o^ ^e 

Malu Xete „£ the sod, he added, this lease for 2000 y^s .j. 

Consent of tbe_ovme exoression. this nnder Porta^ese system^^^^^ construc- 


ceded; nevoi^-— . quaimea uwu--- it is hul „pm-s -was uncommon 

Malu Xete of the sod, he added, fjns lease for 2000 y^s .j. 

Consent of the expression. In this nnder Portaguese sy g -pjgg construc- 

is merely V^S^faSStion to /Bom^ is oppos^ ^“.P^omoFe Xe o^ect of the 

were regarded^ leases were not ®®tety n principle of constmction is w 

right in rem. -Lot they had also «;ettled mat that sense of the word ^ to b ^ 

contractual right, tenant (empl^“ _ which best harmonises with the oon- 

'sSpport of actio m rem. ^ tl'P'-d ^oLS the poBw and obj^t 

lental beoame optitM o^ He could 4e law-makors had m mew. 

land by fructuum ridits passed to his , j,j — ^ decision ot me 

servitude over it and ms n&u 
heir or legatee. ^ attention 

Mr. Jetlmalam de^e’ %^ere the law 

to ‘Salmond on and ‘corpored 

on ‘incorporeal chapter 12, 

o^vnership^ is Iw to the facts 

page 300. Applymg Xete Arsen- 


widch die law-makers had m. wew. -i i 
Tamba did not cite any decision of ^ 
Portuguese Supreme Court or ^ 

Court in support of his argument ma j 
oSSr S sod in this case codd he none 
than Madeva Bicu Boto Sahacan ^d 
fe°dos“otots. =?d that this 
would not take m Apa Main Xete A^enc^. 
^ -Uo ariRpfi that the Decrees of. 1905 


°o^ersMr7.^®-g^,lwr^^^^ woXTorSin Apa Mdu Xete ^enc^^^ 

page 300. Applying toat ^ worn that the Decrees of 19^ 

of the present case, Ap created in his j ]^gQ 5 ,^ere adopted as our law and 

car is t£e owner .*® ^^^icnmbrance and ^ S ®®®^^®'f ®®®®’^^2 to our p^steml 

favour This lease « n ^ encumhran- r not Portuguese system of law. 


favom. ^This ^^se if toe entumhran- 

Apa Malu Xee ^ regarded as a 

cer. A tenant fo ^ owner of 

“limited owner . The 

the l^d m this o?se w Main Xete 

toe dominant nghts ot 

Senear; his o^^®fSa a mere 

mere name rather tha g^^^nce.’ The suh- 

shadow rather i Xete Arsencar and 

stance is '^th Apa Main Xete I 

toe shadow mlh the ox^er , 


and 1906 were adopted as our law aukx 
are to he construed according to our pastern 
iS ^d not Portuguese system of law. 

It may be said in passing that ^e 
under the' Portuguese system of law based 
nn Code Napoleon have \vider powers m 
tVip matter of interpretation, of the laws m 
order to mitigate the rigidity of ^ 

to case of lacuna or 

toody 


snaaow ^ Xpte Arsencar anu acuixuo case direcuy 

f mMitjm 

ffi; z.-^jLfstss. 3 i 
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legislature in employing certain words but 
toey cannot remedy the lacunae in law as 
do the Judges on the Continent. The.jion- 
tinental legislatures are content to lay down 
a principle and leave it to the Judges to 
work out the detaOs. In English system 
judicial creativeness flows through narrow 
channels. ^ The need for certainty embodied 
in the principle of stare decisis is to be res- 
pected. Having regard to the facts of the 
case, I am of the view that there was coin- 
phance with the said Articles and in terms 
thereof the petitioner has a mining right to 
extract, transport and dispose of China clay 
pcept when it can be shown that this right 
is taken away expressly or by necessary 
implication by a new law. “Mining rights” 
tmder Clause (f) in the preliminary defini- 
tion of the 1906 Decree meant “all rights 
derived from the dispositions of the law con- 
■ ceming mines”. 

8. Mr. Jethmalani next submitted that 
the right to extract, transport and dispose 
of minerals is an important right and, in 
this connection, he cited ‘C. P. M. Ore Co., 
Ltd. V. State of M. P.’, AIR 1956 Nag 34 
(37), decided by the Namur High Court, 
where HidayatuUah J., (as he then was), 
observed that the right to extract minerals 
is a right which is valuable, and that any 
subsidiary right leading to the enjo 3 rment of 
the minerals and their extraction is also a 
valuable right. I may also seek the assistance 
of Salmond' and Holland, and according to 
them, every interest or right which is re- 
cognized and protected by the State, that 
is, by the laws of the State, is a legal right 
and every such legal right involves a legal 
duty or obligation. 

“Rights”, says Ihrring, "are legally pro- 
tected interests*’. The petitioner has a vested 
right to extract minerals etc., as a sub-lessee. 
This right is not contingent. A person can 
only claim to have a vested right under a 
statute when he complies with all the forma- 
lities prescribed thereby and before then the 
right is only an inchoate ri^t. The peti- 
tioner did comply with the formality as 
prescribed by A^cle 1 read with Article 16 
of the 1905 Decree. This principle is illus- 
trated in ‘Reynolds v. Attorney General for 
Nova Scotia’, 1896 AC 240. It is a well 
settled principle of construction- that a re- 
trospective operation is not to be given to 
a statute so as to impair an existing right or 
obligation otherwise than as regards mattOT 
of procedure, unless that efi^ect cannot be 
avoided without doing violence to the 
language of the enactment. If the enactment 
is ex-pressed in language which is fairly 
capable of either interpretation it ought to 
be construed as prospective only. But if the 
language is plaiifly retrospective it must be 

so interpreted. where vested rights are 

affected, prima facie, it is not a question of 
procedure. (Maxwell on ‘Interpretation of 
Statutes’, 11th Edition, page. 20^. Vested or 
mbstantive rights also can be taken away if 
the legislature speaks in lanmage expressly 
or by necessary implication. Jn the case of 
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omnis nova con- 
sPtafao futos forman imponere debet non 
praetentis has been applied to the extent 
+ law ought to be construed so as 

to interfere . as httle as possible with vested 
nghts and m Main v. Stark, (1890) 15 AG 
384 at p 388, the Earl of Selbome says, 
words not requimg, 'a retrospective opera- 
to affect an existing status pre- 
]^udicially, ought not to be so construed’ Yet 
toe result IS that in all cases it is necessary 
to ascertam what the legislature meant”. 

_ 9. The entire range of the new law relat- 
mg to ^es and mineral development is 
covered by the Mines and Minerals (Regula- 
tion and Development) Act, 1957, (herein- 
after referred to as the Act’} and the Mine- 
im Concession Rules 1960 made thereunder 
^erem^er referred to as ‘the said Rules’). 
These laws and also the Mines Act 1952 
md toe Mmes Rules 1952, as modified by 

ir® (Laws) Regula- 

tion, 1962, were brought into force' in this 
territory on 1st October 1963. The latter 
Jaws ^e not material for the present pur- 
pose. Mtoat is material is the Act and the 
smd Rules, made thereunder. Do they affect 
toe vested rights of the petitioner? Accord- 

they do not. Mr. 

Tamba felt differently. 

The scheme of the Act may be broadly 
reviewed. It was enacted to provide for the 
regulation of mines and the development of 
mmerals^ under the control of the Union. 
The subject-matter of the Act is substantial- 
ly relatable to Entry 54 of the Union List— - 
‘Regulation of mines and mineral develop- 
ment to the extent to which such regulation 
and development under the control of the 
Union is declined by Parliament by law to 
be expedient in the public interest’ Sec- 
tion 2 contains the declaration envisaged bv 
^s entpr Section 3 is a definition section. 
Clause (aj defanes minerals” as including all 
mmerals except mineral oils. China clay is 
a mmeral. Mmmg lease” in Clause (c) 
means a lease granted for the puipose of 
undert^g mming operations, and includes 
a ^b-,le^e_ granted for such puipose. Cl. (d) 
defines miimg operation” as any operations' 
undert^en for the puiposes of winning any 
mineral Mmor minerals” under Clause (e)' 
nrn^ buildmg stones, gravel, ordinary clay, 
ordinaw sand other than sand used for 
pr^cmbed j^rposes, and any other mineral 
which toe Central Government may by 
notification in the official Gazette, declm-e to 
be a minor _ mineral. China clay is not speci- 
lically mentioned in the definition of “ min or 
mmerals and for good reasons. 

Section 4 is divided into two sub-sections. 
Sub-section (1), to the extent it is relevant 
tor toe present purpose, prohibits any person 
irom undertaking any mining operations in 
any area, except under and in accordance 
with toe terms and conditions of a mining 
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Sion that the mining bSg 

date could he moM^d sojs^o h^J_ 

them in confonmty -Rnlpq^The 

^ons of the Act and the said Rules, iue^ 

Sderor orders made thereunder shah be 
or^rl of -no effect. The mimng lease m, 
iS^nt case would be due for renewal 
“ Aorff 1971. The other provisio^i 

^e mSerial and therefore need not be, 

Sted As will appear from the scheme of*e 
the rieht of the petitioner to extract 
Ctoa clm^ transport and depose it of in 
Sms of ie sub-lease granted in his favom 
ic^ot affected except for certam purpos^ 
g> faLf^XwMctf we are not concerned 
^ .1 • 
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lease gmted 5|j 

“tSs^n °?3 ‘^1 

Central, lease in favour of the peti- 

the Act. f^^^Sed the Act and 

tioner was ^ therefore, sub-section (1) 
the said y^^fSoSso to this sub:sec- 
is not attract^. ^ ^ ^ this provision 

tion is important, ^ gjjed upon by 1^- 
particularly Sovides thatnoth- 

jethmalam. ^^°^all affect any mmmg 

linginthis sub-sS°^®^^any area in accord- 
operatiom conditions of a 

lance with n j hefore the commence 

Lining le^e f is in force at such 
Lent of this Act wlnch^ Decrees 

r^SS^had effect The in future lyitn wmcn we 

brenght iip°ecte vested, fJd'Kdes replaced the Mineral Cm- 

fe°SoSce with the nonnal legtslahve cession Ed^M9 made in to 

Lra-echon “wSfSI ' 

lease ptherv^e t^ ^ ^ ^ ^ 

provision of ACC ^ sub-section 

thereunder. T^® ..-l effect from 1st Oc^ 

seems to be ^h^t be 

her 1963 ^^-^tg^tory under any law ^ 

Wanted m S^Section \ is prospect 

Itorce befme th^ -Hnn" 5 (ll applies to land 
tive in effect Secti°n 5 W M states 


Itivrin effect. Section o tr; states 

Ced by the State.^cti^ ^ecMin tbe 
Lat as respects any wase shall be 

First Schedule, ’^a,i.^^%revious approv^ 
granted except China clay « 

of the thi<! Schedule. Section 6 is 

not specified m tte ^ jy and it gives 

intended to P^Y® principles of State 

Sect to tbe Dnective .-u. r.nn- 


nower conferred on me ^ niZ. 

ment, under the ^es ^d 
gulaLn and Developmmt) 

^iles in Chapter W of the said Rules re^e 
S*^t ot leaser m resp^t o£ tod 

iZ which the minerals vest m the Covern 
Se^t T^ rules in Chapter V regulate pr^ 
Stoe for obtaining ntog leases ni res 
nect of land in which the rmnerals X®stra 
I nerson other than the Government. The 
otifer Ses are not relevant for the present 
•Durpose The rules in Chapter V also do not 
IffSt the said right of. the petitioner under 
the sub-lease granted m his favour. Th y 
have no back effect. 

Tn ‘M/s Hassanji and Sons v. State or 
M P.’ W 1965 SC 470, cited ..by Mr. 


‘■5s;j’a=,L3iSS5 

LXto ^Lordships ■>£ %Supre™l 

Court relied on Section 4 of me 1948 ^ 

similarly worded as Section 4 of the Art. 

MOW afftetotas Sf ?a?oba coold to f ^ ,51 

7?^® ^finnlications for . 


Diamiy •:^rr 

on-nlip^tiOIlS for IDinip-S 
tion 10 governs ^ whicb the 

'^SaU v'STS |e 

5,bich‘Seaf S 'toerals not vesHng m 

the Government. . . 

K^l-Te 

rals, Section 16 remes TO to 

mirune leases, it w^ maue aw 

teS 


^The argtoeol that 

1QB2 deed required prior approval of 
Gover^ent seemed to overlook the scheme 
S S^905 and 1906 Decrees. No such 
prior approval was necessary, nor was it 
fought, Ld for vahd reasons. 

Mr Tamba, however, cited ihe . order 

SS°Mr°‘ 'jaSjS' P“ fP°£i 

e^t only and it seems to apply to ^e l^d 
owned ty .K ySS“‘,„SwS°aht and 


powers conferred by sub-section (2 oi ^ therefrom it apph^.to i^®, 1®^_^ 

Ln 3 of the Goa, Daman Dm (Da^l ^ ^ thereafter. It contains rules and 
Regulation, 1962. It follows from tins provi- grantea 
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G. N. THve v. Govt, of Goa (Jetley J. C.J ^ t « 

regulations’, y^^at is the provision of the It was between Ano \/r 1 y ^ a ' , 
law under which the said order is issued and ft, « Si Arsenkar 

was not explained by Mr Tamba £^ 5 Petifaoner. Article 299 applies to 

admimstrative? Alternately, is it quasi-le^- pres^riSd^^ ff where formalities 

lative? The Act and die^kd rules had St Showed In H 

on that date. The 1905 and also he 


, wiAAicL.uuu rererence mav 

S aqs to the material part of Arfi- 

Constitution according to 
which tee executive power of the Union 
shall extend to tee mal^g of contracts for 

tevoifete^°'^^' 

10. Mr. Jetemalani next argued — and 
not without ample justification — that tee 
^oresaid vest^ right of the petitioner was 
interfered with without following the prin- 
mples of natural justice and fair play. In 
P^. 34 of tee counter-affidavit it is affirm- 
ed by respondent No. 3 that the “impugned 
acbonis not against the principles of natural 
justice or against equity and good con- 
say that the respondents 
within tee framework of tee law 
do any injustice to the pefi- 
tjoner , Wliat is the '*iinpusned action” in 
Mr. Jethmalani went on to add that the case? On 22nd February 1963 the neti- 
petitioner need not have applied for lease in doner w^ asked to “suspend immediately 
accordance with the -said order which had tee clandestine transport of tee Ghfno clav 
no back effect, but having done so tee right he is making in the plot on lease” ffixhs P 
to extract, tra^port and dispose of China aod D) This was the first preiudiciffi action 
clay IS not affected. This argument is not ' against him. He had a right to exlracf rhtnn 


lyUb Decrees were not cited by Mr. Tamba 
m support thereof. The petitioner parti^y 
complied with the said order and paid two 
sums of Rs. 200 and Rs. 500 and also tee 
taxes, as would be clear from his applica- 
tion dated^ 3rd April 1963 (Exh. L). This 
was done ‘ad cautelam’ so that his right to 
extract China clay is not affected as speci- 
fically stated therein. This was also done, 
contmued Mr. Jethmalani, in the fight of tee 
previous sad experience following the 
Orders C and D dated 22nd March 1963, 
whereby tee petitioner was directed to 
suspend immediately tee clandestine trans- 
port of the China clay”, and also tee order 
dated 27te March 1963, whereby he was 
permitted to continue extraction of China 
clay. 


without force. The principle of estoppel is 
not invoked on behalf of tee respondents 
and for cogent reasons. According to Mr. 
Jethmalani, tee petitioner was asked to pay 
taxes when the law did not so provide. In 
Chapter VIII of the 1906 Decree tliere are 
provisions for mining taxes. It is not tee 
case of the respondents that the tax was 
levied under that Chapter. This point, how- 
ever, is not material, for tee fact remains 
teat tee said order does not affect tee vested 
right acquired by tee petitioner under the 
1905 and 1906 Decrees. I agree with Mr. 
Jethmalani teat it has prospective effect only, 
assuming it has the authority of the law. 
The petitioner was not under any legal 
obligation to comply with tee provisions of 
the said order. Mr. Tamba next invoked the 
provisions of Article 299 of tlie Constitution 
and in this connection he invited my atten- 
tion to Para. 27 of the counter-affidavit of 
respondent No. 8. It is stated therein that 
“the grant of China clay mine could be 
made only in the name of tee President of 
Republic of India, and authenticated by an 
authority empowered under Article 299 of 
tee Constitution”. The Constitution ^ was 
applied to tln'g territory by the Constitution 
(Twelfth Amendment) Act, 1962, enacted by 
P^fiament on 27te March 1962, with back 
effect from 20te December 1961. This was 
tee date when this territory was liberated. 
According to Mr. Tamba, the contract of 
sub-lease executed in favour of tee peti- 
tioiier on 10th April 1962 is void, because 
It does not conform to Article 299. This 
arpnnent seems to be devoid of substance. 
The land leased does not belong to the 
Government. The said contract was not be- 
tween the Government and tee petitioner. 


o jjau. cl i, 

1 ^^ the ■ question of “the 

clandestme fransport of China clay” was 

J.yb3 the petitioner was infonned “that his 
apphtration regardmg the continuation of 
tee extraction of China clay from the Jand- 
ed property named X. F. situated at C. of 
b., having been approved” he should pay 
the texes and fulfir all the legal formalities 
which may be promulgated by tee Govern- 
ment of this territory, in connection \vite 
the said extraction”. 

Tl^ order was reasonable and in con- 
formity with tee Jaw, submitted Mr Tete- 
malani, except for the requirement that the 
petitio^r should comply with tee legal 
forties etc The legal foimafities pres- 
cribed under the 1905 and 1906 Demees 
had al^dy been complied -with. Bv letter 
dated 6te ^pril 1963 the petitioner was 
mbmated though the Administrator of 
Sanguem Taluka that “it has been decided 
by order of the higher authorities teat Shri 
Tilve can be exceptionally authorized to 
tri^port only tee quantity of China clay 
extracted by him tfi! 22-2-63, from the said 
site and presently lying at the pit-mouth, 
on tee payment of Rs. 250 to the Govem- 
ment m accordance witli No. 4 of the order 
published in the Government Gazette No. 13. 

I Senes dated 28-3-1963. It has also beeii 
decided that Shn Tilve shall have no right 
to contaue the extraction of China clay 
toom the said area imtil such applications 
that are being submitted by Felice in ac- 
lono with tee above said order of 28-3- 
i being studied and appreciated by. 

this DepartmenP . ' 

This was the second prejudicial action, 
against him. On J9te August 1963 the peti- 
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ffS Santed 5864/ 

Chma clay 1963”. This v/as a 

for tiT-d^ 

Ihaoked the 5ooretogj^ ^ ttj, dg 

WT’n%% rer“lf cSff 
recrefeaS IW^^fcK ^071^ 

plication Iot S „ r Camarconda of 

“Xelecho Fondo ^ ^vill ap- 

Sanguem Taluka ^ d orders — ■ 
pear from the at^^^ °o of Industries, 
consistent — ^^ndent No. 3) and 

^t°Sercto?SrU,ry were not oleat m 

‘"^e”^tle.e for 

had already been therefore, 

under the 1962 deed for 

question of .S^antog bm ^ p^e. 

flie same mineral md Secretary 

uiises the said order of emphasized 

■was also ™®anmgless. It throughout 

Sat *0 SwAe, and t^ 

that he had a subs^tmg ^ 

his right thereunder to e^a 
away China clay rs no fisVed to cite the 
toTorce. Mr. Tton^iS to droTe already 
provisions of law oAct m prejudicial 

?elied upon m peSoner. He was 

action taken .ag^^t on^e basis of any 
not able to The Act and the said 

other provision _oi law. 1 ^ prejuicial 

rules Wg ff^P^^pport of law. There 
action had riot f,^veen the Govern- 

S7.t“»d Se%6on« but^f afl 

&Ke“»^=^n cannot be re- 
tarded as g““'.l"t7^„„,n,„ent of Gkta, 
fp Xec -^b V. j^Q2, distinc- 

Damanand ^^ru, MR i functions and 

tion betiveen ad^Jative^ explained at 
quasi-judicid func decisions of 

some Supreme Court ^d 

their Hords^ps of diat case the 

other rmpo^t ^r° 

petitioner Xec -^>^0. the principles 
l^e xvithout that order 

of natural yrstice and to 

was quaslied by tjiat no one 

stated that a recog^e ^j. deprived 

shall he ooi^emn^ P ^ oppor- 

of his property Y The prejudicial action 

‘00*5' °ke letoiir ta S>e’ prerent case 

“ra.£sbf«vetoiJsnateeU.ven». 

S k^fts-olSonafe Mowed to 

|rindpte. 1959 SC m 

«; Tt Das 1 (as he then was), while ^n 
Lding his judgment, 

may be administrative, hut that does nor 


, « r’^ Goa 15 

of Goa (Jedey !• C.) 

absolve *e .State Goverato tom ob , 
ins the ordinary rules or lair r/ r 
words of his Lordship: 

S--|f£a=ls|atoe^oc^,2- 
to say that toe bm e . play, 

to observe *®r °^‘^^rv^on made by 
Reference to p, °“SwJ case about 
Fortesque J., m • whether they 


had eaten the toroiaae^ in Cooper v 

SctrbsXj J ’’ j *. 4-Uo Tiilp'; o£ nfl-tursi 
Conrt, obsowed to torto 

koSSd ito should be 
Wemf couit to an adnnnistralive order 

'^7 e7Stoky“lk”k7"torofTato 

il S' of 

iJ^oxt thereof and aftf giving an op^^ 
SX to that party of being heard 
mStoig or explaining the emdence. to the 
instant case, as Nvill appear S® 

the petitioner was contonL 

tunity. He was not apprised of the contents 

nf the complaints made agamst him y 
tad%a7ak7nd E. K. Sahaeari. The order 
conveyed in letter dated 6th Aprti, tob-lj 
involved serious consequences, and i agree 
S Mr Jethmalani diat the respondents, 
were under a duty to comply vyith png 
cioles of fair play and natoal justice. 

‘T^inn of India v. Anglo Afghan Agencies , 
AIR 1968 SC 118, decided on 22 nd Novem- 
ViPT 1967 by the Supreme Court, Shan J., 
fLte.g forlhe Supreme Court, observ- 

ed:— 

“Under our Constitutional set-up, up PCT- 
.on may he deprived of his right or liberty 
SceS to due course of or authority of law 
a^mTmber of the executive seeks to 
inriv” a cTtizen of his rights or hberto 
Serwise than to exercise of 
^rnm toe law — common or statute .“f 
SSts wSd be competent and mde^ 
would be bound to protect the rights of th 
aggrieved citizens . 

The Director of Industries, Labour ^d 

Sf accordance with the provisions of law. 
S w^y. to'^a nSie^Tspe^a^^ the 

mS ie emphasized that toe ^^ic n^te 
Seeding the right to . acquire, hold and tos 
VOSS of property are guaranteed by our 
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G. D. Labour Union v. 


rt .. . * Union v 

with excispt auSority^^® “terfered 

wo“d ^ this -case 

tion in the natur? of ^®®- 

tte respondents to refr^^l ® directing 

frary to the ^-oSsiS “f con- 

herebv directed nTt Tf are 

vested right of the '''^th the 

fransport and disuse o? i^® extract, 

by authority of law ® except 

this matter the ^ *® taken of 
(E^s. C and D) dfted ^ 

^d in letter M? 1963 

shall have no Sect 1963, 

the petitioner is allowed Pa^tion filed by 
are assessed at Rs 

GGM/D.V.0. ' 

-reution allowed.- 


^ V- S. JETLEY I. c. 
PetitiOTers°°v Union, and another, 

Teiritor? of Go? U°iS 

others, Vspo?Snts.^"^“ 

^gWrit Petn. No. 40 of 196Z, D/-28-8- 


Gov^. of Goa (Tetley if, c.) ^ ^ 

jurisdiction by the TwKt t 
to usuipation S the '^^’dd amount 

State. This is particuirr^®^ the 

fcferior CouS .! 

superior Courts the 

deemed to ^beyoSd tfi?"®’- 5? ®^tter is 
supenor Court unE it^v J^dicfion of a 

to be so, while nothino-ic. ^•^^?t’^essly shown 

tion of an inferiorCoi^'^^ the_ jurisdic- 
pressly shown on the ^ is ar- 

“gs that the particSar^E+°^ *® P^^eed- 
cogmzance of the ni^- “,“tter is within the 
of m£eno?CoS 'f^J^°^- ^hat is 
tnbunals of limited nufi,^ squally true of 

«f'»PPd by a^Soe“?°2'^- ’’f* P>'» »' 
Tnbunal lacks mrilS ^ bar if the 
230 and §887)^^^ q°°;„ 1951 SC 

air 196Z SC J, ® ^ 191 (PC) and 

(Para 5) 


-'§eSrS1,SS“ i*? S. 10 

“al. can decide 5-^ ^^®ts — Tribu- 

major port and whe& fe^ute relates to 

Propnate Government ^y ap- 

Mallenged by writ AIR be 

Dissented from ?bopaI 17, 

Constitution of Jndin (I®®®), S. 9 
Qt India, Arts. 226, 227. 

i .. ^ • 


but that is no reason™tJ against them, 
ifrom the Court ^®®E *bem back 

. (B) Civil P. C. (1908) S 9 
faon cannot be confprr^ u ^ Junsdic- 
where there ic nr* • t • acquiescence, 
is s^e^^rin - ^ 1 * 

tion in this reS^- ^"bunal — Disfmc- 
superior Courts^ nointp^®* inferior and 
of industrial di^nfo — Reference 

S^obiSaLt^S' *“*>¥«< 9 ».PvonTieS 

Industrial 'Dfen j'urisdiction — 

^tnol Disputes Act (1947), Ss. 10, 15. 

ed by ^latut^^^'f^ limitation impos- 

Juris^cS f-o^ Co^(pr a tribunal) lacks 
SS Either , ®°lertain any partcular 
the partief Ss ^^O^asaence nor consent of 
appeSSS f die same upon it. No 

o? time can f ®qaest for extension 

ferred bv ciah'^® which is con- 

is not comnptSSv^^ S® ^tate Government 
pate beEsSiS- ^f^®^ *b® industrial dis- 
emment thin °ot ,an appropriate Gov- 
the tribunal ° <?° .award can be made by 
— _•.! * pH award ex facie would 

uisdiction nnri ffi ,*11 T 


|udicial^’SbiSS°fr°deri'S Qaasi- 

V u^® ?latute or other limited 

It has been created 37 ^^^™^®“*^ V which 
quasi-judicial tribunal or 

“aie the boundSS of ^ P®'^er to deter- 
of ite own motion evm %n'^ 

^ed by the partS Tf •®®£^ E is not 

tabunal of limited Eiat the 

tabun^ cannot consider ^ industrial 
tber the Act or anv )?aas 6 on vvhe- 

leSuE 

lateral f!ct^Mch foJ aol- 

The Industrial TribmaJ can delidS”® u®^°“j 
issues which confer jurist faES ®°%'^aral 
can decide whether an industriaF°°.i^*^' 
or not. Where the quesaS • 
the dispute relates to mafor n®^ whether 
aase the State Government winch 

the dispute is not the annm^^lS )!flaiTed 
ment and therefore the Govem- 

junschcfaoir the decisiS o? a® 

decision of F. ™e wesfa'on is 

,the actual 


beSKEiulEH^ - fcFe woid^ 

and inopeSSSStf *erefore illegal 

GL/IL/T)105/68 


juxA^A^uuom tne decision of tb 
decmion of collateral facS tS H®®snon is 
matter referred to thn t -u^ actual 
Tribunal has jmisdctim *be 

bon. It can decidp n/licif-T, this Ques- 

P e State Government is *^tb6^® Centr^ or 
Government. The Act dISS . appropriate 
opmion of the approjSZ ^^at tlie 

this quesbon is final S r Government on 

squire into it. R fr onp^ i ^"^Vaal cannot 
the quesbon of iurisdicKrin ^® Pa^ies to raise 
Ksue for the decision nf fi. prch’minaiy 
decision can be chaLE5® ?"^aaal. Tl^ 
proceeding under ScE^PPr “ a 

^0 It .was erroneo^ fo® 227, in 

r? '.S“"Sa,rLH> 

Btopal 17. Di„£l5 




AIR 1969 GUJARAT 1 (V 56 C 1) 
FULL BENCH 

N. M. MIABHOY C. J.. L B. MEHTA! 
AND A. D. DESAI JJ. 

Sabuddin Sheikh Mansur, Petitioner v. 

J. S. Thakar and another, Respondents. 

Special Criminal Appln. No 90 of 
D/- 4-5-1967, against order of 
sional Magistrate, Baroda, D/- 21 

(A) Bombay General Claires Act (1 of 
19k), S. 15 - Bombay Police Act (22 or 
1951), S. 56 — Power under S; co“^er 

red on Sub Divisional cease 

virtue of his office -- It does not cease 
to be a special conferment of P 

AIR 1943 Sind 107, Diss. from. A^ 1 
Bom 156, FoU. ’ 


(B) Bombay Police Act (22 of 1951^ 
S. 56 — Expression "speciaUy’ ^ 
section — Construction — -®Leiment 

ment of power and .general 

of power - Distinction ^^l^Kistrate, 
regard to Su1, rttvrsjoMl 
power under S. 5b mt^i » _„Tnc or 
ivonih^tomcex ^Wher Jy ^.^^ferring 

Soer^U?wlrMd”M=ftea.iB£yrguU^ 
ment of S. 56-(Bombay General Claus^ 

Slatuti - StSites conferring power). 


b to be fratr G^er^et^nd 

oaSrs nro^f P^S: 

selected for . selected by name 

Whether the the person who is 

or by virtue °®®£g^d^uaTin whom 

so selected must be an 

tbe State Gov^Jirtue o? hie ewerience 
vnll be able, oy enmilar other consi- 

and eqmpment sumW 

derations by the section, 

or duty AIR 1943 Sind 107 

When a person 

cla^S office ^Jifd'^uSn bS 

then, power cm ^ occupied by him. 
in virtue of t^e 0®^ ^ccupma 
But, if power is coiJmx^nPO 
class to wffich the officer ^eion^^ 
is done by virtue ^ye^red upon 

Theref9re,. if P°wer totef to it wUI 

Sub Divisional Magigrat^^, 

be a general Po^®^ nivisional Magistrate 
lerred upon a SuVBr™““t‘^®gl,en 

?STnf plaf fh^^. it^wgdd he ape^al 

SS^nd I an offlcer doneisnggven 

KnlSL^I^^hejene^— 


The expression isf^spec^lly 

he adjectival Govelnment in 

smpowered by the Police 

that behalf” in S. 56 of Bomba^Pouce 

Act has reference to the S^b Dmsmnm 
Magistrate, and the c„b Divi- 

order to emphasize povT^r 

sional Magistrate, on whom — , 

DL/IL/C114/68 

1969 Gu]./1 I br — 


eni tJ-L 1 -'^” — * 

. at"a°VaSar 

JSii. tlL^ but, aH^ue. 

ri°™rseilS any PartiSdar person an 

does not jl-Lcpc for the confer- 

indmdual ffi.^ ^ 

upon aU officers who may 
confers Pov^r. at that place, 

S^g an officer who may not have 
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Sabuddin Sheikh v. J. S. Thakar (FB) (Miabhoy C. J) 

J.: ^ * ** 


been in service at the time when the noti- 
fii^tion was issued and about whose capa- 
ei^erience the Government may 
not have the shghtest idea at the time 
when the notification is issued. It is wrong 
^ notification as a Sd 
C(^erment of power and not eeneraL 
AIE 1924 Mad 256 held to be not iScS: 
^tent with ^ i9i5 Mad 1159. Se 
■L^ Discuss^. (Para 81 

Therefore in order that there may be 
a fecial co^erment of power imder, 
Pohce Act in regard to 
a bub Divisional Magistrate, power must 
be conferred upon that oflScer either by 
his name or by virtue of his office. In 
eimer case. Government must have defi- 
• J mind’s eye the particular 

individum or person who is being select- 
ed for the conferment of power. If that 
is not so, then, the officer is not speciaUv 
empowered. On the other hand, if powCT 
is conferred upon the class of Sub Divi- 
aonal Ma^strates, which wiH be the case 
u more than one particular individual is 
intended by the Government — and spe- 
cially if the Government intends to em- 
power the successors in office of the Sub' 
Divisional Magistrates concerned — then, 
it IS a general conferment of power. 
Case Law Discussed. (Paras 9, 11) 

Where imder a notification conferring 
power mder S. 56 not only the Sub Divi- 
gonal Ma^strate working in the respec- 
Division at the time when the 
Potification was issued, but, all his suc- 
cessors were also intended to be includ- 
ed, and also the persons who were not 
bom m the cadre on the date of publi- 
cation of notification, that notification 
conferred a general power on the Sub 
^i'?®^*mal Magistrates concerned and, as 
mch, md not satisfy the requirement of 
bee. 56. Such Sub Divisional Magistrates 
acting under S. 56 were not specially ap- 
pomted under the notification within the 
meaning of the expression "specially em- 
powered” used in S. 56. AIR 1967 SC 1532 
Explamed. Case Law Discussed. 

(Paras 13, 14) 

(C) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Litemal aid — Aid 
of sub-section — Rule of construction. 

Courts may be justified in taking the 
aid of the sub-section when construing 
^atutes in pari materia or statutes deal- 
mg wife criminal matters. But, at the 
Game time, they must remember, when- 
ever they are c^ed upon to interpret an 
expression in a different statute, feat the 
primary duty is to construe fee expres- 
sion according to the ordinary canons of 
construction in the context in which fee 
egression is used in feat particular 
stetute. But, all fee same, in fee absence 
of any indication in the statute to be con- 
raued, if fee legislative mind is sought 
to be understood wife the aid of fee sub- 
Gection, there is no flaw in feat approach. 


A. LR. 

SSfo^n ^oSmulfh 

caimot be“r?gaS a^T d^ol 
sideiSSs overriding aU other con- 

(Para 81 

Referred: Chronological Paras 
(1967) AIR 1967 SC 1532 (V 54) = 

gSSS V. State of 

(1966) Spl. Civil Appln. No 1475 

(1965) AIR 1965 Pat 446 (V 521- 
423. Aahi, Ha^^^ 

Monghyr 

P Cri U 226-1963 “ 

..e| Mysore v. Kashambi in 

Qfin T Andh Pra 282 (V 47)= 
^dhr^- Prosemtor 

"• S*am- 

(1956) AIR 1956 Sau 73 (V 431= 

i®?aS?^di^^«’^°^“"^Vajubha 

35 (V40)=; 

U 395 (FB). The State 
,,y- Judhabir Chetn in 

T Do. 402 (V 40)= 

air 1948 Bom 156 (V 35)=' 

49 Bom LR 798=49 Cri LJ 165, 

^peror v. Savlaram Kashinath 

J OSni 7 R *f ft 

(1943) air 1943 Sind 107 (V 30)=’ ’ 

44 Cri LJ 502, Emperor v. Udho 
Chandumal 7 jj ic 

(1933) AIR 1933 All 676 (V 201= ’ 

35 Cri IJ’ 218, Sunderlal v 
Emperor ' _ 

(1924) AIR 1924 Mad 256 (V 11)=- 
^Cri LJ 846, Alaga Mlai v 
Emperor ^ e 

^1®!/) AIR 19J5 ^ 8. 10 

^Cn LJ 268, Mahomed Kasim v. 

Ernperor 0 

tr ^ Petitioner: K H 

two'll US Bench consisting of 

What is the correct interpretation nf 
fee expression "the Sub DivSnll MariS 
feate specially empowered by fee State 

SSo^l“nf that behalf’^as usil S 
sertion 56 of the Bombay Pohce Act; and 

(2) Is respondent No. 1 speciahv nn- 
pomted within fee meaning of the above 

l^r^sion byjhe notification No 6304^ 

S SI Slall^BoiriSll 


tt9G9 for deter- 

The mam short one. It 

mination m this interpretation 

Xt is tte. f?X$seX to section 56 °( 

word "sp^y “® Act, 1951 (itoreaftec 

Ihe Bombay Bonce 
called the Act). 

2 . 

the 


T Thakar (FB) (Miabhoy C. J.l 
Sabuddto Sheikh V J. • .Sor**^sS 

tonite o£ or any part 

and any tosti^ o thereto by such route 

thereof, contiguous ^ere y 

■and within such time return 

‘tn p'nlice Act, lay-*- may prescribe and iiot m ^och 

Led°Se Act). ^f^^ner challenges contiJuS^diS^ which1ie^3°^ecSd 

21st A^S'^L,h^^^Divi?ional Magistrate, reading of the section shows 

Thakar, , Sub -na-ised under sec- A plain - x-up cpction mentions 

Baroda. The order ■wm Pa^ ffffoner to that the first ^rto -toe ^o act 

Son *16 of the Act, direcw s v ^g^rict the officers who are c^h f^oned 

Xove ; rtSSoute ^toto three under the secUon p too 

°/ays“&om toe^date oi to^^XetoertoS SStS MaBlstrate^d too Sub Dm- 

SSr and proMbitog ^ f^r sional Magistrate conferred 

or returning to date of the ^ent are not ^^““^J'^^cers. It is only 

period of two ye^s ^ wntmg upon all ^sffiner who has been 

?rder with^t P^^istrate, Baroda P^‘'^£°^ower under the section 

or that of the were parted mvested the District Magis- 

The extemment P^oc j 21st August Y>y the statute itseii. . . j with the 

Suit of a S^^by one Shri trate also has been mve jcd 

1965, given AlnWritoal Magistrate m same power, but to. P .. 

Dl^y- .f'iuXcS'if Baroda. nn who e 


as a result oi “"rjXToner by one trate also has be^ mve^ ^ dependent 

1965, given ^^gdsional Magistr^e m game B^^^^^g^^tioS of the State Gov- 

DhrtiVt th® buD ‘R^roda, on wnose *upoix tno aexBixxj^ T)rovisioiis of 

charge of the, city of probably emment not be applied 

Sor eubseutmnUy, whito section 56 shotod or tootod np^^^Wgia. 

took charge. One of g^^iQ-y^e order is the to "ffie distnct in .mhen the provisions 
SSS^Xco^^toe S“seS|l'h^« to^o^^t^eng^y 

tXo? 5’l?£ ^tafs'^oto wtoch'is StgteSo, X toe toato ol toe noM^ 

sbail appear to SSS f Sg H^o S* «vi; 

acS'f^wtohri^f Sr too s^cti^by 

^.-?''S.XG'?veSSonrrnay, by nob- rj“,?,aX®fXo=Sendtog too provi?onB_ot 


which the State Government is em^uwrrx 
Idto is7ue for extending the Prov^oM 

to\f sX 3^0^^ 

Sett XnSssW" S tootod 

totoS be specially sroWred ^ toe 

fX s^TaXTa sib’Sir&onai Magi^ 

SSe t concerned, it is quite clear that 
before hr°an get the power to act under 
Deiore ne ^ there must he a nou- 
section 56 . Mrstly^ mge ^ 
ficahon by the btate ^ovex 

+V.o--nrn-insions OI tUe SeCLlUll u v rnx 


appomtevx vxa.--- area or axe.,*.. -- 

missionCT ^d m o^ may, by noh- 

which State ^ove^ extmd wie 

fication in the to theDistn^ 

provisions of tffis e p^^^g^onal Map^ 

Magistrate, or the bim ^ Stpe 

trate spea^y - empowe^^^^ 

Government m person 

movements °J -, ^„ted to cause ^erm, 

causing J^tn ^son or proper^, or 

danger or harm to ^ g^u-je grounds for 
(g) that thpe is engaged or 

believing that su j •,„ tbe commis- ~~~ -u,;, +v,o citate liovemmeut cax^xic,- 

«an‘°od«oXMSto'n|S 
Ste°r'xn“lOT or fra toe to^ |K“»e eSpo4" 

Penll Code, or in the toeM ^ stee“Sfv£Xen? to acf under too 

such oSence, w -wilhng to the Stat „nlv when these two condi-- 

such officer witnesses . j public section. It ^ „ J ^ xj^g s^b Divisional 

pSsoTg^re^o^ of |PPg; K^atl^wmfid ,fb|^^°“^^£°yder^S 
Stt£|o toU^fXr ~ol|a%to who paa^^^o^- 

Xto^^„rb?f at^Hto' fe? i>3Se'^^X 

necessary m . toen^g § 0 ^ 6301 / 6 ? dated 1st August 


touaigrant so .conduct 
seem necessa^;m outbreak or 

lence and alarm or tn gyg him- 

spread of such disease or to remove xxxxxx 
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hereto in the districts specified ^against 
them m col^ 2 thereof. AmongstThe 
places menhoi^d in this notification are 
tile mur Sub Divisions of the district nf 
Baroda named (1) Baroda City, (2) Sroda 
p) Dabhoi, and (4) Chhota Udepur The 
notification, reads as 


officer for the tin. ^ of the 

date of the iotffi^lt?oTh,,7°if^^ 
in office, wiU ako h« successoi; 

ment. ^ ° ^ speaal entrust- 


In ^erdse of the powers conferred 
by sectioi^ 55, 56 and 57 of the BoSy 
Pohce Act, 1951 (Bom. XXH of 1951) th? 
Government of Bombay is pleased to em- 
^wer the Sub Divisional Magistrates in 
charge of the Sub Divisions specified in 
colimm 1 oTthe Schedule appended here- 
to m the Districts specified against them in 
column 2 thereof for the purpose of the 
said sections 55, 56 and 57g 


discusdon°o^f tiie%ral^^^^t® +-^ detailed 

fe-MsSSSSS 

m question, .which is 


Sub Division 
1 


SCHEDULE 


1. Baroda City 

2. Baroda. 

3. Dabhoi. 

4. Chhota Udepur 


. 5 » 


notificSS does 

Sec. 56 by n^p nn under 

Magistrate, Baroda Divisional 

case comes l?e ^^ch .this 

ithat officer in virtuT 
section 15 of the office. Under; 

Act, 1904 (hereaftpi^^^^iPj”®^^^ Clauses 
Act , where bv fn^ 'CJauses 

a powlr to arSi,^^ Bombay enactment, ' 

Distiicf. office or exe?Se In? Wh®'" 

9 red. then function is confer- 

^ provide?’ ^ expressly 

* • * made ^ appointment may be 

.by name or by .virtue of 
■office. Accordmg to the learned acting 
/^ocate General, therefore, .the above 
notification is valid under section ? 
^e Clauses'Act. Under section IV/'ll 

?oirjS«r||”»rpe?f 

Imrtipns ot an nmle. S'® 


« • « 


Baroda 


,, fbo rival contentions are based upon 

the language used in this notification. sonsfor the'w“"bSn?‘^°%°^P®^- 

^°uf action, Shrf functions of an office 

Dhruv, ,the Sub Divisional Magistrate official title .of the nffiroT* ™ontzon tlie 
concerned, has been ‘'speciaUy empower- cuting the fSiction^^of tSt’^nf 

within the meaning of section 56 cer by whom the funoHnne °®“ 

under tb.= ^ executed.” Accordh? to 


j uie meamng ot section 56 

under this notification and, therefore, the 
entrustment of the power is good. Accord- 
to petitioner, Shri Dhruy has not been 
^ecially empowered under that notifica- 
^ aL According to him, the entrustment 
pi the power is general and, therefore, it 
IS void. - ■ . 


IS enough for the Sta? of p. k 

arkes ^^be first question which ficitio? s? ksJed^ VS ^ 

^lfJ°l^^iermination in the case is, of conferring fbe effect 

connotation of the word "spe- sional Mas^tratT fn *be Sub Divi- 

Thakore’s assigned tra luh \be functions 

p?ff number. His first under SecHon%R tt ^ Magistrate 

that, .a special entrustment Clauses^ Act^t^^Vu”^®^ s^tion 18 of the 
connotes an entrustment by name. His numoco be sufficient "for the 

second contention is that, even if a special to tho ci/ ^^dicating the relation of a law 
entrustment. -connotes ak entrusteieffi fn uny functionaries 

galfof 

.a not . spooial anlmataent bnt a general the aioiSd1,„?g£Lf 
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section not only confers power upon the 
Sub , Divisional Magistrate who occupied 
that position on the, date of the notifica- 
tion, but, all his successors ,in office. 
Therefore, according to the . learned act- 
ing Advocate General, the proper intCT- 
pretation of the notification in the light 
of the provisions contained in sections 15, 
17 and 18 .of the Clauses Act, is that, it 
confers power, not only on the Sub Divi- 
sional Magistrate who occupied that posi- 
tion .on the date of the notification, but 
also all his successors who happen to be 
appointed Sub Divisional^ Magistrates in 
the Sub Division of the city of Baroda, 

6. -According to the learned acting Ad- 
vocate General, the entrustment of poweu 
to the Sub Divisional Magistrate in the 
above manner is still a special entrust- 
ment. According to Mr. Thakore, the en- 
trustment is not special but is general. 
It is in the context of these two rival con- 
tentions that the question _ has to be 
answered as to what is a special empower- 
ment within the meaning of S. 56 of the Act. 

7. The expression which requires to 

be .construed is, "the Sub Divisional 
Magistrate specially empowered by the 
State Government in that behalf.” The 
key word in .this expression appears to 
be the adverb "specially”. The expression, 
when amplified, would read, according to 
the rules of grammar, as follows: 'The 
Sub Divisional Magistrate who is special- 
ly empowered by the State Govemihenf 
in that behalf.” .It may be noticed that, 
the adverb "specially” qualifies The verb 
"empowered” and the , expression "Sub 
Divisional Magistrate” is qualified by the 
adjectival clause "(who is) specially em- 
powered by the State Government 

in that behalf." Therefore, reading 

the expression apart from any auth- 
ority, according to rules of gram- 
mar, the result is that, the Sub Divi- 
sional Magistrate contemplated by the ex- 
pression is the one who is specially em- 
powered by the State Government con- 
cerned. Reading the expression from a 
different angle, it is quite clear that, the 
authority which can entrust power is the 
State Government. The authority on 
which power can be conferred is the Sub 
Divisional Magistrate., But, in order that 
power may be so conferred, the Legis- 
lature requires that the power must be 
specially conferred. Therefore, in order 
that the expression may be satisfied, it is 
not merely enough that the State Govern- 
ment must entrust the power to the Sub 
Divisional Magistrate. It is necessary that 
the same should be done specially. Now, 
according to the ordinary canons of con- 
struction, the Legislature must be taken 
to have used the word "specially” ad- 
visedly. One cannot proceed on the as- 
sumption that the expression "specially” 
is superfluous. If that was the intention, 
then, the Legislature would have carried 
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out its meaning by merely using the ex- 
pression "the Sub Divisional Magistrate 
empowered by the State Government in 
that behalf.” Having regard to the fact 
that the L^slatxire has qualified the en- 
trustment of the power by the adverb’ 
"specially”, there is no doubt whatsoevei) 
that the Legislature does intend to con- 
vey that the entrustment • of the power 
must be done specially and not otherwise. 
It is true that, the word "specially” may 
have a different connotation in different 
contexts. But, from the context in which' 
the word, appears in the above expression, 
the -Legislature appears to have used the 
word ."specially” in contradistinction to 
the word "generally”. In other words, in 
order that the expression may be satisfied 
what the State Government must do is 
to entrust the power specially and not 
generally. If the entrustment is general, 
then, it does not satisfy the expression. 
But, the above approach leads only to a 
negative conclusion. It does not convey, 
clearly the ideas as to what exactly is spe- 
cial and what is general. The idea may 
have to be ascertained with the aid of dic- 
tionary or other aids which are usually 
adopted for construing statutes. But, 
before we undertake this task, in 0115 
judgment, it is .easy to dispose of the 
contention of Mr. Ihakore that, in order! 
that an entrustment may be special, it 
must be by name and in no other way. 
In support of this argiunent, Mr. Thakore 
brings to aid the fact that sec. 56 con- 
fers wide power upon the officers named 
therein. The power is to restrict the 
movements of a citizen. He contends that, 
the legislative policy appears to be that 
the enjo3rment of such wide .power must 
necessarily be restricted to the hands of 
a highly placed officer like the Commis- 
sioner or the District Magistrate and that, 
if the same is to be placed in the hands 
of an officer of a lower rank like a Sub 
Divisional Magistrate, then, the entrust- 
ment thereof must be done by the State 
Government by an exercise of its special 
discretion and that this restriction is 
placed on the State Government in order 
that the Government may bear in mind 
not merely the official position of a Sub 
Divisional Magistrate, but, it must also 
satisfy itself that the person concerned 
has . also the special experience and equip- 
ment which would ensure it that the 
power will be enjoyed with propriety and 
.iustice. Mr. Thakore contends that, the 
latter result can be obtained only if the 
expression is construed to mean that, in 
each case, the State Government must 
consider the name of the Sub Divisional 
Magistrate concerned and if it is satisfied 
that the officer has the necessary experi- 
ence and equipment, it should- name the 
officer accordingly so as to ensure that the 
power will not be abvsed. Now, in onr 
judgment, there is considerable force in 



« G"J. Sataddin SheitH v. ir. s. Thafcar (FE) (Mabhov C T« 

tte armiment of Mr. Thakore that the On. C. J.J A.LR. 

tefefbrthfsT?'?;"* ^Sa'S‘o„°L“ =e.«d„a 

exerci3ed\ya®ped^°iS“?i”if„L" “ 

^d^ent, it does not foUow therefrom 
that the power can be conferred only on 
ae officer concerned by name and not ffi 
manner. It is true, as we sLu 
thltThl''n^°;i^* themaffi idea” 

be selected and 


— . voiii BtJiecuon or 

on whomTol^'is ^ “‘^vfdud 

on to con^d^®^ ?he nV Roes 

behalf of the Pm? objection raised on 

strative grounds "^ni- 

observe that^rsuS diffi®f,7^“>"Jher ^ 
arise if the officer is 

name. However o®, empowered by 

given SS^KSa? 

elusion of his thnf ^or this con- 

power should be bv 

ment, the learoL our_ judg- 


chpsen by thrsTate G?;li^|;fand that ^uld be by 

this process can be done only ff the iden- ?'®”-;, JudS^ ha^^ombtif f 

tity and individuaHty of the officS con the effect of seSion 

iisSf£t# j^s 


4 -u^ 4 -~j jjui, m our judemenf 

^t does not mean that if once the ffien- 
hty and mdividuaUty is established, ffie 

eSnot necessarily be named and 

ca^ot be entrusted with the power by 

confidence in a 
wiio is a Sub Divisional 
being, and the 
State Government has the authority to 

+w®f on him. But, if 

ffiat is not the mtention of the Govem- 
m^t, and the Government wants that a 
particular Person occupying the ■ position 
of_a Sub Dmsional Magistrate at 
fc exerase the power whilst he 

.j a particular 

^ei appear to be any 
restriction ^mherent in the aforesaid S- 
pression. winch would oblige the Govern- 
^nt not to entrust the power to him by 
official designation. Moreover, such a 
^ted construction of the above 
egression is not justified by the 
^ae language used in section 15 of the 
Clauses Act. Under that section, the State 
Government has the authority to appoint 
’*^P. execute any function by 


Bench of the ^ ■L’lvision 

Bmperor v Savlai-i”^®^ Court in 

49 Bom LR 798- ?o®/o^S^^ 
the bSis of sec~^^^i?T5® 156) on 

fhp j p' sub-section fl) of 

constTue Is ?Se?1n T PP®" 

the Sind Com “ 

which holds that solitary Court 

entrntw^ ^ expression requires 

S otW Cof N“e of 

tSt Ibf fP ex- 

^ eliove reasons, we are not 

«ie first part Jl M? 
Thakpre’s, contention that the Soresrion 
bv J conferment of power 

tifai ^ ^ PP ell*er way. We hold 

mat if power is conferred upon the Sub 
Ihvisiom Magistrate by virtue of his 
office, then, it does not cease to be a' 
special conferment of power. 

8, That brings us to the question about 
spedal conferment of 
power. The learned acting Advocate 
General contends that the te^ “ 


. execute any function by power. The learned actinv 
name pr by virtue of his office, unless it General contends that the 

expressly provided. In our aally’’ is intended to emphasise^p 
3iidgnent, the word "specially’- as tised that the power which is tn hn 

expression ^cannot be by the State GoTSSnent ^^ 
regarded as a special provision to the con- power mentioned in^Prtio,f ra TTr^ 



ultj conierment oi power 

oil a person by virtue of his office. In our 
judgment, section 15 of the Clauses Act 
IS applicable both' when the State Gov- 
ernment has the authority , to confer 
generally. In order 
f ®+ State Government may be res- 
s j ®P m the aforesaid manner, in our 
judgment, the statute must clearly state 
mat the conferment of power was intend- 
^ to be by name and not by virtue of 
Piuce. Mr. Thakore derives support for 
™ shove contention from the j'udgment 
A tttP® Sind Court in Emperor v. Udho, 

1943 Sind 107. In that case, the 
> * . 


X j j j wie power wmeh iq in- 
tended to be conferred unde7Siln^6 

ns? Legislatm-e intends, by'^Se 

“S. 

In the lirsf°'LtS?" "“tte “sme 
result cm be obtained by the omis- 

"specially” and, in that 
Word "specialiv” wnnid iin 
Si?,fi?V-PP®: Moreover, the idea of the 


!sma lOY. in tnat case, the GUDerflnntic wouia oe 

Smd Court was called upon to construe power is containe^'i^’ fi. ^® -P^ 

ffie expression "by an Assistant or Deputy that behalf ” expression "in 

Supermtendent especially empowered ^ the LeeislatiirP+n^f,c®®+i, ”p ^®3son for 

S -i -"“"s 

nbotm nnpmsslon implies the m^erdse by; "npedally^rMoXSf thfnboJelSeSS 
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iqgo Sabuddm Sheikh v. J. • _ ,^ompnt very weighty reason which is 

pnnflict with the grammatical 3_. learned Judge, is tha^ 

as a.whole 51 


^„.nwouldconflictmtnxne ^ 

reading of the ggion "specially” 

our judgment. „^ho is) 

as used m the auiecu Govem- 

specially has reference to the 

ment in .that ®^d the refer- 

Sub Divisional. ’ emphasise that 

once is made m ordM t emp ^hom 

Ithe Sub (inferred must be tne suo-seouLUix 

Ithe power is to. be State Govern- the very wormng _ Sunerintendent 

peded mit not be by an .in 

ment and the conlennmt oi S®? to our minds nnpliK 

officpr is selected this benan ci^ix> certam 


’’?''aTb?‘'th?7arre1eaSedjrdSe:isthab 

iS wMd^'aPecial" ^dudes ^ “nw^ 

of the conferment of ^ower on ^ s 

^°^Anart from all other consteatio^ 
DepSj sipSntSent 


sdert^d' be by an Go^^-^ > 

ment and x^-i .jhe conferment of ^wrlv to our minds implies 

EdtetaHy S? S>vd.it ot a 

the power. of his office, the the expose ^^^^ation as regards an 

g.sr'X te ao M.Sal on ’^XaSieTe'dipnS 

Sddual in whom the Stete Gove ^ conjened; “d to authoMe me oep ^ 

S^lallh that he vnU he Supenntend^t of Pohce 

of his e5^®’^®“'^®onri^tions^ to discharge ever he may be, how r n ^^^ould 
similar dSST^st upon 1^ successors offi^^ Y 

Ithe responabihty or g^g;e‘^terpretation be,+- «^a“st the prmcipie 
Jhieh was placed by m^^ ^ ^ ... 

Court which had j^^dian Opium Act, 

expression used v. 

in the cf ® “Li f Mad 1159. The same 
Emperor, the Sind Court 

interpretation is J43 Sind 107, al- 

TT/iVir>’.<; case, Alt'- 15^^ „ T,.,-rT TTiffh 


.r.pc;Qors to this omce may uc 

suuuaj. ''“*"7 .T4_„ -- riiitv casr upuii Tirmciple of selection 

,the responabffit^r d interpretation ^e to go agamg and to be 

by the section. T Madras High embothed in form or nature of a 

Jhich was placed by m^^ ^ ^ “”=‘'rf„d“no? a Sd |owm." 

Court w>P*.¥i Z Sdian Opium Act, £ene^^^^^“°‘ ,ecfion 39 of the 

Code reads as follows: _ 

"39. (1) In conferring powers under 

Code the State Goveminent y 

Sde? ™pm^e? persons specially hy.naine 
S^of W office, or desseyf 
officials generally by .their offia^ titles . 

° This if an enabUng mb-m*on. It rn- 

the modes in which tne 
Sient m?y confer powers under the 
S Thfmodes indicated ,are_ two^in 


^t^retation is P^^^igYs^Sind 107, al 
in Udho’s caj. ^ Bombay High 
ready referred to. Bom LB 

Bom 156) already 
798 = (AIB 10^6 ggjne m- 

ref erred . respectfully in agree- 

terpretation. We 5 ^erpretation plac- 

ment with ab^e uu ^^rities. to the ^ode. The modes todicatea ,ar« bwu a 
ed in the above th^e j^^d number. One may be caUed, the specim 

cases of.Mahomad ,^gg tlm general ,mod^ 

1159, and cupport is derived , conferment of power. The special mode 

(AIB 1948 Bom 156) suw as conferment, of power on per- 


\Am 1948 Bom 156) s^M-i;.s-ction (1) 
from the ?? In Udho’s case, 

of section 39. of the Code t 
AIB 1943 Sm.d 107 

result IS oht^ed^^ expression without 

Slerenc^^ to the ^t^MB wTs 

lifjM”fdS£cUasfoI- 
lows at page 1160: ^ light 

.'Section 39, 

on what is meant by speaauy 

ing persons. Government 

It dGclarGs that r»f¥ipinls SGnsral** 

may titli o?%Ssons spe- 

ly by their offi^^^nrof their office, 
class of o^aL isjn- 
vested with powers to t^J=®^^geSaBy’ 
it -would ^P^ Bi^Qrd ^generally’ is in 

rs to S word 

used in speakmg of individuals. 

Seshagiri Aiyar J., 

fo"r“hii^ SlagS.?co?c?us?on. Onerea- 
?on7sSi£the above expressmn were to 
be construed in a generffi ^ay, then, n 
would be enlarging the de^tion of to 
word "Magistrate” as defined m ^ 
Opium Act. The . second and, m our 


mode and the second, tim general 

S contorment of power, "nie special inode 

is shown as conferment, of 

sons "by name or m v^ue of them 

office.” The general mode is ^ 

mpnt of power on classes of oiiiciais y 

SS official titles.” Therefore according 

to the above sub-section, if power is 

conferred on a person or persons by u^ui© 

S bT^Se of his or their office, 

i+ is a special conferment of power. If,, on 

™ pmso'ns’'“m toSmlf°" bS! wfn 

i mode is very simple, when- 

Mmon is empowered by name, it is 

f iSfial mode of Snferment of .power. 

But whenever power is conferred, not y 
But wx^nev ^gice occupied by 

ilhr»c«3tM 

l€IFl^S«|toS 

1 “^ 12 |liu| 2 “S^oSl ?ut 
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occupy fa not mentioned but the official 
title. The sub-section contemplates a 
clear distinction between the office of an 
official and his title. Broadly speaking, the 
distinction appears ,to be that, when a 
person belonging to a certain class of 
office occupies a particular office, then, 
power can be conferred upon bim in vir- 
tue of the office occupied by him. But, 
if power fa conferred upon the whole 
class to which the officer belongs, then, 
it is done by' virtue of his official title. 
Probably, a Sub Divisional Magistrate 
is an official title. But, if a Sub Divisional 
Magistrate is posted in a particular Sub 
Division to discharge the duties of his 
office, then, though holding the title of a 
Sub Divisional Magistrate, he would be 
occupying the office of the Sub Divisional 
Magistrate at that particular place, iffiere- 
fore, if power is conferred upon Sub 
Divisional Magistrates, then, it will be a 
general power. But, if power is conferred 
upon a Sub Divisional Magistrate occu- 
pying a particular office at any given 
time and place then, it would be a special 
conferment of power on Mm. The distinc- 
tion between the two modes will still 
persist. Whether an officer is empowered 
by name or by virtue of his office, he fa 
ail ffie same a particular officer. If, on the 
other hand, if an officer alone is not given 
power but the whole class, of wMch he fa 
one, then, it will be a general conferment 
of power. The learned acting Advocate 
General is right that it is not proper to 
take the aid of the aforesaid sub-section 
for the purpose of construing other statu- 
tes. It may be that, one may be justified 
in taking the aid of the aforesaid sub- 
section when construing statutes in parj 
materia or statutes dealing with criminal 
matters. But, at the same time, in our 
judgment. Courts rhust remember, when- 
ever they are called upon to interpret an 
expression of the aforesaid _ type in a 

different statute, that, the primary .duty 
is to construe the expression according to 
the ordinary canons of construction in 
the context in wMch the expression is used 
in that particular statute. But, , all the 
same, in the absence of any mdication in 
the statute to ,be construed, if the legis- 
lative mind is sought to be understood 
with the aid of the aforesaid sub-section, 
we do not see any flaw in that approa^, 
although, while .taking the aid of me 
sub-section, one must bear in mmd that it 
cannot be regarded as a defimtion.clai^e 
or as conclusive, overriding ml other 
considerations. Approactog sub-section 
(1) in the above manner, in our judgment, 
the same result is obtained that we have 
arrived, at originally pn a construction of 
the expression used in section 56 of the 
Act. In our judgment, the emphasis, in 
the case of special confermmt of power, 
is on the individual or individuals and, 
in the case of general conferment, the 


emphas^ fa solely on the class of officers 
by their official title, Iherefore, when- 
ever we get a case where power is con- 
ferred on .an officer, either by name or 
ex officio, then, it is a special confer- 
ment of power on him, whereas, ,if power 
is conferred on a class of officials by offi- 
cial title, then, it is a gmeral confer- 
ment of power on the class. In that view 
of the matter, in oiir, judgment, , the con- 
clusion arrived at by the learned Judges of 
the Madras'. High .Court in Mahomad 
Kasim’s case, AIR 1915 Mad 1159 and the 
conclusion of the learned . Judges of the 
Sind Court in Udho’s case, AIR 1943 Sind 
107 except its conclusion about .naming 
the officer, appear to be correct. In Savla- 
ram’s case, 49 .Bom LR 798= (AIR 1948 
Bom 156) the learned Judges of the Bom- 
bay High Court appear to have .accepted 
the same view in one part of the judg- 
ment wMch, as two of us have stated in 
the referring judgment, represents the 
ratio of the case. The passage wMch 
occurs after the quotation of sub-section 
(1) of S. 39 of the Code wMch represents 
the ratio, is as follows, at page 801: 

"TMs throws a flood of light on what is 
meant by 'specially empowering’ persons. 
It emphasises the distinction between 
'specially empowering’ . and 'generally 
empowering.’ "V^en a class of officials is 
invested with powers to try certain, offen- 
ces or to do certain functions, it would 
appear that, they, are 'generally empowei^ 
ed”, but if any persons are so empowered 
by name or in virtue of their office, they 
are said to be 'specially empowered . This 
distinction was clearly .pointed out in 
AIR 1915 Mad 1159, where S. 3 of tlie 
Opium Act, 1878, had to be interpreted.” 

However,' so far .as Savlaram’s case, 
49 Bom LR 798= (AIR 1948 Bom 156) fa 
concerned, although the above passage, .in 
our judgment, clearly represents the la'w: 
on ffie subject, the difficulty arises .be- 
cause the learned Judges did not accept 
the proposition laid down in Udho’s case 
AIR 1943 Sind 107 wherein the learned 
Judges emphasise the concept of selection 
and discrimination in the matter of con- 
ferment of power. The second difficulty 
in Savlaram’s case, 49 Bom LR 798= (AIR 
1948 Bom 156) arises, on account of the 
actual apphcation of the law on the sub- 
ject to the notification which .their Lord- 
ships had to apply on the facts of that 
case. From the facts narrated in the case 
it is quite clear that, Mr. Crone who 
had issued the , search warrant in that 
case, was not the person occupying the 
position of an Assistant Superintendent 
at Poona when the notification was issued. 
The notification was issued as far back 
as 1928 and the special search warrant 
was issued in 1944. In spite of tMs, their 
Lordsliips held that. Mr. Crone was 
specially empowered, and the reason 
wMch Lolcur J., speaking for the Court, 
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^ves is to be found in the following pasr 
sage at page 801; 

*'I respectfully think that when a parS- 
cular place was selected by Governor, 
it is conceivable that Government intend- 
ed to post there only such assistant 
or Deputy Superintendent as was com- 
petent to exercise the power under Sec. 6 
of the Act. This would be covered by the 
words 'in virtue of their office’ used m 
S. 39 of the Criminal Procedure Code. 

In support of this conclusion, Lokur J. 
has relied upon the' Madras case of 
Alaga Pillai v. Emperor, AIR: 1924 Mad 
256. As we shall presently point out, it is 
by no means clear that the facts in Alaga 
Pillai’s case, AIR 1924 Mad 256 , were on 
aU fours with the facts in Savlaram’s case, 
49 Bom LR 798= (AIR 1948 Bom 156) but, 
apart from this, in our judgmeih, the 
above reasoning which has been adopted 
by their Lordships of the Bombay High 
Court in Savlaram’s case, 49 Bom LR 798 
= (AIR 1948 Bom 156) does not represent 
correct test. It jettisons the rule which 
is to be obtained on a proper construc- 
tion of sub-section (1) of Sec. 39 of the 
Code, In our judgment, if a notification 
empowers, not a person holding a parti- 
cular office at a particular pomf 
of time, but, empowers aU his 
successors in office, then, the Government 
does not select any particular person, an 
individual or an officer, for the confer- 
merit of power, but it selects a place and 
confers power upon all officers who may 
happen to be transferred at that place, 
including an officer who may not have 
been in service at the time when the noti- 
fication was issued and about whose capa- 
city or experience the Government may 
not have the slightest idea at the time 
when the notification is issued. In our 
judgment, it is wrong to regard such a 
notification as a special conferment of 
power and not general. Therefore, though 
we accept the ratio as embodied in Savla- 
ram’s case, 49 Bom LR 798= (AIR 1948 
Bom 156) as having been correctly laid 
down, we cannot hold that the applica- 
tion of that ratio to the facts of the case 
which the learned Judges had to deal 
with is correct. Severalof the Judges who 
have difiered from Mohamed Kasim’s case, 
have had occasion to refer to 
Alaga Pillai’s case. Some of the 
learned Judges have construed the 
latter case as being inconsistent with the 
former case and some others have ex- 
plained the latter case on the basis that 
the Second Class Magistrates were men- 
tioned in the notification relevant in that 
case by names. The notification relevant 
m that case is not to be found in the 
judgment. Therefore, it is difficult to ex- 
plain the latter case on one or the other 
groimd. All that one can say is that, their 
Lordships did not differ from the ratio 
laid down in Mohamed Kasim’s case, but. 


on the notification before them, they held 
that the ratio in that case was satisfied. In 
oiir judgment, it will not be proper to 
hold that the Division Bench in Alaga 
Pillai’s case intended to by-pass Moha- 
med Kasim’s case in. reality, though con- 
ceding lip sympathy towards it. We are 
not prepared to, hold that Alaga Pillai’sj 
case is inconsistent with Mohamed 
Kasiro’s case. In our judgment, the Mad- 
ras view, in view of the special reasoning 
given in , Mohamed Kasim’s case, must be 
taken to be one which we have extracted 
from the judgment of, Spencer, J. and 
which we have reproduced from the judg- 
ment of Seshagiri Aiyar, J. 

9. Therefore, on the whole, we 
have come to the conclusion that, 
the correct interpretation of the 
expression which we have to con- 
strue is that, in order that there 
may be a special conferment of power 
under section 56 aforesaid in regard to a 
Sub Divisional Magistrate, power must be 
conferred upon that officer either by his 
name or by virtue of his office. In either 
case. Government must have definitely 
before its mind’s eye the particidar in- 
dividual or person^who is being selected 
for the confermerif of power. If that is 
not so, then, the officer is not spe- 
cially empowered. On the otherj 
hand, in our judgment, if power is con- 
ferred upon the classes of Sub Divisional 
Magistrates, which will be the case if 
more than one particular individual is in- 
tended by the Government — and spe- 
cially so if the Government intends to em- 
power the successors in office of the 
Sub Divisional Magistrates concerned — 
then, it is a general conferment of power. 

10. Before we part with the above 
topic, it is necessary to mention one more 
judgment, in which the same view has 
been taken, which case was fairly pointed 
out to us by the learned acting Advocate 
General, and some other cases in which 
according to the learned acting Advocate 
General, a different view has been taken. 
The same view has been taken by the 
Saurashtra High Court in Polubha Vaju- 
bha V. Tapu Ruda, AIR 1956 Sau 73. 
The cases which, according to the learned 
acting Advocate General, take a different 
view, are the State v. Judhabir Chetii, 
AIR 1953 Assam 35 (FB), K. N. Vijayan 
V. The State, AIR 1953 Trav. Co. 402; 
Public Prosecutor (Andhra Pradesh) v. N. 
Shriramabhadrayya, AIR 1960 Andh Pra 
282, Ashiq Hasan Khan v. Sub Divisional 
Officer, Sadar Monghyr, AIR 1965 Pat 446; 
and State of Mysore v. Kashambi, (1963) 
2 Cr. LJ 226 (Mys). In view of the strong 
reliance placed by the learned Acting 
Advocate General on those cases, it is 
necessary to consider them now. In aU 
these cases, except (1963) 2 Cri LJ 226 
(Mys) the challenge to the notifications was 
grounded on the fact that the conferment 
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bhah C. J., after .referring to the reasons 
given by Thadani C. J. for his above 
view, makes the following. observations at 
page 74 : 

"With all respect, we .are imable to 
agree with this view of the Assam High 
J;°urt. It is true that the heading of 
Chapter n of the Criminal P. C. is 'The 
constitution of powers. of Criminal Courts 
.officers’ and the word 'office’ in the 
means the office of a .Judge or 
a Magistrate. Even so, it does not neces- 
o ^olude the concept of a Judge or 
a Magistrate being an official; and this 
Wew^ fortified by the heading of.Chap- 
^ toe Code, which is 'Power S 
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mind’s eye the particular individual or against the view which we have taken as 
person who. is being selected for the con- to the correct interpretation of the ex- 
ferment of power. pression "specially empowered.” 


12. • That takes us to the second ques- 
tion formulated by the Division Bench. 
We have already indicated in a previous 
part of this judgment the interpretation 
which the .learned acting Advocate Gene- 
ral places upon the notification in ques- 
tion. In our judgment, that intensretation 
is the correct interpretation having regard 
to the provisions contained in sections 15, 
16 and 18 of the Clauses Act. In so far as 
tliis notification confers power on the 
ofScer who actually occupied at the 
date of its publication the post of 
a Sub Divisional Magistrate, the 
notification may be valid. But, in 
so far as that notification piuports to 
confer powers on the successors of the 
Sub Divisional Magistrate who may hap- 
pen to be appointed at some future date, 
the entrustment of power being general, 
is invalid. The learned acting Advocate 
General contends that, such interprete- 
tion of the notification is inconsistent with 


13. The next argument of the learned 
acting Advocate General is that, though 
the impugned notification takes within 
its purview not only officers who were 
Sub Divisional, Magistrates at the tune 
when the noMcation was -published but 
all Sub Divisional Magistrates who hap- 
pen to be appointed in the sub-divisions 
mentioned in future, the general effect of 
the above notification is that, at any 
given time, there would be only one 
single Sub Divisional Magistrate who will 
be exercising the power under section 56 
and that this would, in , law, amoimt to 
special empowerment . and not general. 
We cannot agree. with this submission. In 
our_ judgment, for the purpose of consi- 
dering the validity of a notification, the 
.t^ is not whether it confers, at one given 
time, power bn one particular officer, 
but, the test is as to whether, under , that 
notification, power is conferred on one 
individual or a class of officials. In the 


the findings which were given by a Divi- 
sion Bench of this High Court in Special 
Civil Appln. No. 1475 of 1965 (Guj) and 
the group of other special civil applica- 
tions, of which I was one of the Mern- 
bers and in which the question for consi- 
deration was whether one Master, a Spe- 
cial Land Acquisition Officer, was fa- 
cially appointed to perform the functions 
of a Collector within the meaning of sec- 
tion 3, clause (c) of the Land Acquisition 
Act. The judgment in those applications 
was delivered on 15th October 1966." We 


cannot agree with the submission of the 
learned acting Advocate General. In that 
case, the Court had to deal with not one 
single notification but the combined effect 
of two notifications. In the first notifica- 
tion, Master was appointed as a Specim 
Land Acquisition Officer by name and 
in the second notification, aU Special Land 
Acquisition Officers were empowf ed 
the powers of a Collector ^thin me 
meaning of Section 3, Clause (c) m the 
Land Acquisition Act. The Division Senm 
considered the combined effect of the 
aforesaid two notifications, .and craie to 
the conclusion that, tiie proper mterpre- 
tation of the two notifications w^ 17 
Master was specially appointed a Couec- 
tor within the meaning of Sea % 

(c) of the Land Acquisition _Act. We 
to see how that interpretation can h^p 
the prosecution in the present case, m the 
present case, there is one single nomca- 
tion and the Sub Divisional Magistrates 
who have acted under the notification are 
not mentioned therein either by name or 
by virtue of their office in the sense that 
we have interpreted the clause specially 
empowered” in this judgment. In the 
judgment delivered on 15th October 1966, 
we do not find anything which militates 


present case, in our judgment, having 
regard to the submissions made by the 
learned acting Advocate General based 
upon sections 15, 16 and 18 of the Clauses 
Act, the correct interpretation is that, not 
only the Sub Divisional Magistrate who 
was working in the respective sub-divi- 
sion at the time when the notification was 
issued, but, aU his successors are also in- 
tended to be included. Not only the suc- 
cessors who were holding ffie offices of 
Sub Divisional Magistrates in their sub- 
divisions then, but, also the persons who 
were not borne in the cadre on the date 
on which the notification was published. 
Under the circumstances, in our judg- 
ment the proper interpretation of the 
above notification is that, it confers a 
general power on the Sub Divisional 
Magistrates concerned and, as such, does 
not satisfy the requirement of section 56 
of the Act. 

14. Therefore, the finding on the 
second query of the Division Bench \viU 
be that, respondent No. 1 is not specially 
appointed under the impugned notification 
fvithin the meaning of the expression 
"specially empowered” used in section 56 
of the Act. 

15. The case vfiU go back ivith the 
aforesaid two findings to the Division 
Bench concerned for disposal according to 
law. , , 


IG. The case referred to this Full 
Bench has been set down today for deli- 
veiy of .judgment. The learned Acting 
Advocate General todas”^ draws our atten- 
tion to the judgment of their Lordships of 
the Supreme Court in Sindhi Lohana 
Choithram v. State of Gujarat, Criminal 
Appeal No. 13 of 1964= (AIR 1967 Guj 
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1532), in which, according to the. submis- 
sion of the learned acting Advocate 
General, the same point which was refer- 
red to this Pull Bench has been decided, 
Mr. Thakore, on the other hand, contends 
that, though the Supreme Court resolves 
the conflict between the Sind case of 
Udho, AIK 1943 Sind 107 and the Bom- 
bay case of Savlaram, 49 Bom LR 
798= (AIR 1948 Bom 156) it does 
not • touch the point which he has 
raised for the decision of the Full Bench, 
Now, the question which directly arose for 
decision before their Lordships of the 
Supreme Court in the above case was 
whether, in order that a person may be 
specially empowered within the meaning 
of S. 6(1) (i) of the Bombay Prevention 
of Gambling Act, it is necessary that he 
should be designated by name only and 
that a designation by his official title is 
not sufficient. Now, on that point, their 
Lordships have definitely held that a per- 
son, though he may be. appointed by vir- 
tue of his office, still, he would 
be specially empowered within mean- 
ing of the aforesaid section 6(l)(i) 
of the Bombay Prevention of Gambling 
Act. After .referring to the two cases of 
Udho, AIR 1943 Sind 107 and Savlaram, 
49 Bom LR 798= (AIR 1948 Bom 156) 
their. Lordships have expressed their con- 
clusion in the following words: 

"We think that where power is confer- 
red on a .person by name or by virtue of 
his office, the individual designated by 
name or as the holder of the .office for 
the time being is empowered specially. 
Judged by this test, the notification dated 
January 22, 1955, specially empowered 
Shri Pandya as the holder of the office 
of the Deputy Superintendent of Police, 
Porbandar, to issue the search warrant 
under S. 6.” 


On the one hand, Mr. Thakore em- 
phasises this aspect of the case, namely, 
that, it is the individual who becomes 
designated .by name or by holding the 
office, on the other hand, the learned 
acting Advocate General contends that the 
above passage does not emphasise the in- 
dividual to be empowered, but, emphasises 
that, a holder of an office can be. specially 
empowered without naming him. In sup- 
port of his submission, the learned acting 
Advocate General relies specially upon a 
later passage in the judgment which is 
as follows: 


For the purpose of this case, if Is 
sufficient to hold that a notification con- 
fer^g power _ on the Deputy Superin- 
tendent of Police of Porbandar to .issue 
a search warrant specially empowers the 
holder of that office by .virtue of his office 
to issue the warrant.” 


.their Lordships hav 
laid down that a person can be speciall- 
empowered even though he may b 


namea oy ms omcial title, we have not 
taken a different .view. We have agreed 
with the ratio in Savlaram’s case, 49 
Bom LR 798= (AIR 1948 Bom 156) .and 
definitely disagreed with the ratio in 
Udho’s case, AIR 1943 , Sind 107 on that 
particular subject. But, in. our judgment, 
the further question .as to whether the 
suct^ssoir in office of a person designated 
• i official title, when intended to be 
mcluded, is specially or generally em- 
powered, their Lordships have .not ex- 
press^ any view in the above case. That 
question did not directly .arise for deci- 
of their Lordships. It was not raised 
before them, nor do we .find anything in 
me above obseiwations, on which rehance 
IS being ifiaced by the learned .acting 
Advocate General, to justify the submis- 
sion mat the^ successor , in office of an 
office-holder is also specially empowered 
when he is mtended to be included. .In 
mis respect,^ it is important to notice that 
the .two alhed questions which usually 
a^e m connection wim a question of tins 
lyps iiave been definitely and expressly 
kept open by , their Lordships of me 
Suprraie Court, Their Lordships have de- 
fimtely stated mat mey were not called 
upon ,to resolve me controversy which 
has arisen between different High Courts 
as to whemer, when aU Magistrates of a 
certain class are .empowered to try cer- 
tain cases, they can be said to be special- 
ly empowered or generally empowered, 
ihey have also not expressed any opinion 
question as to whemer the office 
which a Magistiate holds is an office and 
whether, a Magistrate is an official or not. 
Whereas, mese two questions, in our 
jud^ent, have no bearing on me above 
question when the -controversy is .only as 
to whether me person should be designat- 
ed by name or by official title, .they have 
some bearing on me question as to whe- 
mer a person can be said to be specially 
empowered when he is not the person on 
whom power is conferred either by name 
or, by official title but happens to be the 
successor-m-office of me person on whom 
me power is so conferred. In our opinion, 
me judgment, which ,we are delivering 
today _ ^d which was prepared before 
bmcmi Lohana Choithram’s case Cri 
Appeal No 13 of 1964= (AIR 1967 SC 
1532) was deaded, is not affected by me 
latter judgment. It is noteworthy that 
me view which we have expressed in thi.g 
judgnient that, a Sub Divisional !Magis— 
trate is specially empowered even though 
me power may have. been so conferred on 
him by virtue of his office, stands con- 
fiiroed by the decision in.Sindhi Lohana 
Choithram’s case, Cri Appeal No 13 of 
1964= (AIR 1967 SC ,1532). The learned 
actmg Advocate General states that, as 
meir Ikirdships of me Supreme Court 
have, in .terms, approved of Savlaram’s 
case. 49 Bom LR 798= (AIR 1948 Bom 
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156), they must be taken to have .also 


A.tK, 


approved of the test of the plarwfich 
was laid down therein. We c^not Sree 
Jk J^d^ent, the further question 
about the successor in office of the person 
specially empowered was 
Lordships, nor is there 
lud^ent to show that 
called upon to de- 
cide the correctness of the test of place 
1 -n lodgment, the question whether* 
in order that a person designated by vir- 
tue of his office may be said to be spe- 
cimly empowered, the empowering auth- 
ority must .have de&iitely before its 
minds eye the particular individual or 
person who is being selected for the con- 
lerrnent of .power, was not before their. 
Lordships of the Supreme Court and the 
queshon is still res Integra and, therefore, 
our jud^ent on the latter question does 
gpt t^tate against the decision in 
bmdhi Lohana Choithram’s case, Cri. Add 
No. 13 of 1964= (AIR 1967 SC 1532). 

17. For the above reasons, we direct 
that the two points referred to this Full 
Bench by ,the Division Bench should be 
aMwered as already indicated. The case 
will go back to the Division Bench for 
disposal, according to law and in the light' 
of this judgment. 

SSG/D.V.C. Answered accordingly. 


some persons who could t j 

were manufactu^., ^ced, 


AIR 1969 GUJARAT 14 (V 56 C 2)' 

N. G. SHELAT, J. 

Sevantilal S. Shah, Petitioner v. State 
of Gujarat, Opponent. 

Criminal Revn. Appln. No. 403 of 1965, 
D/- 12/16-1-1967, against order of Chief 
City Magistrate, Ahmedabad, in Cri. Case 
No. 649 of 1965. 

(A) Criminal P. C. (1898), Ss. 20 and 

202 — A City Magistrate can exercise 
jurisdiction in a case within the city — ■ 
Allotment of areas in the city to different 
City Ma^trates is merely for sake of ad- 
ministrative convenience — This does not 
bar making or having an inquiry or in- 
vestigation made by a Police Officer under 
S. 202 of the Code. (Para 4) 

(B) Criminal P. C. (1898), Ss. 4(l)(h), 
lp,(2), 200, 202, 203, 204, 4(l)(e) — Com- 
plamt about a non-cognizable offence 
agamst persons the complainant cannot 
trace — Magistrate is bound to cause an 
enquiry to be made by the -Police before 
he can dismiss the complaint under S. 203 

' — ^herwise the complainant will be 
rendered helpless since in such cases the 
police cannot act without being authoris- 
ed by a Magisriate. (Trade & Merchandise 
Marks Act (1958), Ss. 78 & 79). 

A fountain pen manufactiirer filed a 
complaint before a City Magistrate thaC 

EL/HL/C207/68 


fSSf “ “tiaiw into the™ 

SoSnd 1 complaint on the 

culprits not having been 
amed, no purpose would be served by 

Sit f revision, it was held 

“a.- 0 caused an inquiry or in- 
S ttie PouS under 

mider 2 of <Lsinissed the complaint' 

TrSf 79’S^thl^ 

Merchandise Marks Act being 
o?os. the Police could not 
mve^gate mto them without being auth- 
a . Magistrate. Hen^ the 
‘tossing the com- 
ordering an investigation 
bpinief ^cLce rendered the complainant 
hapless. Investig^ons into offences such 
as the above could not be effectively ear- 
ned out without the assistaSrS ffie 

Pohee force. ^aras 5 & 9) 

the purpose of ascer- 
fe^g the truth or fakehood of the com- 
u have a very wide meaning cover- 
ing all aspects of the complaint and not 
merely the_ truthfulness or otherwise of 
ablations in relation to an offence 
omy. That purpose includes the ascer- 
tainment of a person committing the of- 
fences and the manner in which he is 
committing them. If it is not so con- 
strued, a citizen aggrieved under such 
circumstances would be rendered helpless 
^d that caimot be the intention of the 
Legislature. Further, the Magistrate il 
not only ^powered to cause an inquii? 

+u ^Lo order a 

thorough mvesbgation to enable himself 
to act either under S. 203 or S. 204 of the 
>JouG, (Parn 8) 

, ^t^er S. 202 the Magistrate 

has the discretion either to order an en- 
quiry or not and it is also true ffiat a 
complam^t has no right to insist on al 

ca^a^e a non-cognizable 

i t ^ Magistrate has, however, got to 

iS^of the natoe and ’chlmS 

offences alleged to have been 

^ whether with- 

out pohee assistance he can inquire into 

S'brinp^h^^ enable the complainant 
tte offenders to book. AIR 1935 
Bom 76. Ret (p^ gj 

Cases Referred; Chronological Paras 

76 (V 22)=ILR 
59 Bom 171=36 Cri LJ 483, Morar- 
31 Jivraj V. Bai Panchibai Narsi 
Sawal g 
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Sevantilal S. Shah. v. Stafo (Shelaf J.Ti 


Guj. 15 


S. M. Shah and J. C. Brahmbhat^ for 
Petitioner; G. T. Nanayaty, Asst. Govt, 
Pleader, for Opponent 

ORDER ; — This application in revision 
arises out of an order passed on Augu^ 3, 
1965 by Mr. D. C. Mehta, .C^ef City 
Magistrate, Ahmedabad, in Criminal Case 
No. 649 of 1965, whereby the complex 
came to be dismissed under section 203 
of ^e Criminal Procedure Code. 


2. The Gujarat Industries Private Ltd, 
Bombay having its registered office at 
Bombay-4, of which the complainant Mr. 
Sevantilal Shah happens to be the Secre- 
tary, has been manufacturing fountam 
pens and its components of different 
varieties such as 'Ashok”, "Service , 
"Champion” etc, and of those, the most 
popular fountain pens in demand, are 
"Champion” and "Ashok”. The annual 
sale of the fountain pens extends over 
rupees thirty lakhs and out of the same, 
the sale of "Champion-555” fountain pens 
covers a sum of rupees six lakhs or so. 
The prices of "Champion” and ".^hok 
fountain pens are about Rs. 18/- and 
Rs. 7-50 to Rs. 9/- per dozen respectively. 
Ihe complainant has then alleged that the 
trade mark on the foimtain-pens manu- 
factured by his company are "Champion 
and "Ashok” and the same are registered 
in the office of the Trade and Merchan- 
dise Mark Registery at Bombay imder 
Trade Mark Nos. 157902 and 157905 res- 
pectively. His company has, thus, acquir- 
ed an exclusive right to use the said Trade 
Marks in the realm of fountain pen in- 
dustry and the same has become well 
known to the trade and the public on 
account of its extensive use. has then 
referred to special marks indicated on 
those foimtain pens manufactured by his 


Company. 

2A. The case of the complainant then 
is that he has learnt from his agents that 
some traders whose names and addresses 
he is not able to know, have been counter- 
feiting, using and selling such and similar 
founttin pens and their components 
bearing the same Trade Marks "Cham- 
pion” and "Ashok” in the City of Ahmeda- 
bad within the jurisdiction of the Court. 
Such fountain pens are being sold at ex- 
tremely low price in the markets at 
Ahmedabad and elsewhere. He has also 
produced along with the complaint the 
fountain pens manufactured by them as 
also the foimtain pens marked with 
counterfeit Trade Marks similar to those 
of his Company for the purpose of com- 
parison etc. Thus, according to the com- 
plainant those persons have committed 
and continued to commit offences punish- 
able under sections 78(b) and 79 of the 
Trade & Merchandise Marfe Act, 1958, 
hereafter to be referred to as 'the Act. 
Towards the end of the complaint; he has 
requested the learned Magistrate to direct 


the Inspector of Police, Crime Branch, 
Ahmedabad, to make inquiries and find 
out the persons dealing and manufacturr 
ing sudi counterfeit goods so as to be dealt 
with in accordance with law. 

3. Since the learned Magistrate thought 
that the complaint was va^e, he requir- 
ed the complainant to give the particulars 
of the place within the jurisdiction of his 
Coiirt where the offences are being com- 
mitted. The complainant thereupon gave 
a statement on July 1, 1965 to the ^ect 
that the coimterfeit goods in question 
are being sold on the Gandhi Road, 
Relief Road etc. in the City of Ahmedabad. 
After hearing the learned Advocate for 
the applicant, the learned Magistrate 
foimd that since the complainant does not 
know the particulars about the accused 
persons as also the particulars about the 
date or dates or about the place or places 
of the commission of offences, no useful 
purpose would be served by making any 
inquiry in reject of the complaint and 
since in his view there were no sufficient 
reasons for proceeding in the matter, he 
dismissed the complaint tmder section 203 
of the Criminal Procedure Code. Feeling 
dissatisfied with that order, tiie complain- 
ant has come iu revision before this 
Court. 

4. Whenever any complaint is before 
the Court, what is necessary to know is 
as to whether the facts averred constitute 
an offence and see as to whether any such 
offence is committed within his jurisdic- 
tion, It would be further seen whetiier 
any action is required to be taken and 
if so against whom, if the persons are 
named therein. Now while it is true that 
the complaint does not disclose tiie name 
or names of persons who are said to have 
committed any of the offences rmder sec- 
tion 78 and/or section 79 of the Act, the 
averments made in the complaint along 
with enclosures filed therewith do prima 
facie show that the offences in respect of 
such fountain pens bearing the Trade 
Mark as referred to herealjove of the 
complainant-Company are being commit- 
ted by some persons and again at differ- 
ent places in the City of Ahmedabad. 
As to the vagueness with regard to the 
place the offences are said to have taken 
place in the City of Ahmedabad, the com- 
plainant has in his additional statement 
referred to certain places such as Gandhi 
Road, Relief Road etc., where such foim- 
tain pens are being sold. But having 
regard to section 20 of the Criminal Pro- 
cedure Code, every City Magistrate can 
exercise jurisdiction in aU cases within 
the City of Ahmedabad for which he is 
appointed and the mere fact that for the 
sake of administrative convenience, dif- 
ferent areas in the city of Ahmedabad 
have been allotted to different City Magis- 
trates, would not come in the way of 
making 05 having an inquiry or investi- 
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gation made by any police officer under 
section . 202 of the Criminal Procedure 
Code, So far even the learned Magistrate 
does not appear to feel any difficulty, 
and the learned Assistant Government 
Pleader has gone further in saying and 
very rightly so, that not only the offences 
are committed or being committed in 
Alimedabad, but that these are such of- 
fences -which cannot be detected by ordi- 
nary laymen except -with the assistance 
of the police investigation — -which the 
learned Magistrate alone can get it done, 
the offences being not cognizable in 
character. 


5. Thus the short point, that requires 
to be considered is as to whether a non- 
cognizable case of the kind referred to 
above, which does not disclose the name 
or names of the persons sought to be pro- 
secuted is or is not required to be inquir- 
ed or investigated into by the Court hav- 
ing regard to the pro-visions contained in 
section 202 of the Criminal Procedure 
Code. Now, the learned Magistrate has 
t^en cognizance of a complaint in respect 
of offences under sections 78 and 79 of 
the Trade & Merchandise Marks Act 
since they are undisputeffiy non-cogniz- 
able offences under section 200 of the 
Criminal Procedure Code. The "offence”' 
as defined in Section 4(lKo) means any 
act or omission made pxmishable by any 
law for the time being in force. It can 
be either a cognizable offence or a non- 
cognizable one, "Non-cognizable offence 
means a case in which a police officer, 
within or -without a presidency-town, rnay 
not arrest without warrant”. Now section 
155(2) forbids any police officer from in- 
vestigating a non-cognizable case . -without 
the order of a Magistrate of the first or 
second class ha-ving power to try such 
case or commit the same for trial or m a 
Presidency Magistrate. Then sub-seraon 
(3) says that any police officer recei-vmg 
such order may exercise the same powers 
in respect of the investigation (except 
the power to arrest without -warrant) as 
an officer in charge of a pohce st^on 
may exercise in a cognizable c^e. i^s, 
it is -under the orders of a Magistrate that 
[an investigation in respecrt of a non-c^- 
nizable case can be done by a 
cer in the same manner as he womd be en- 
Ititled to do under Chapter XIV. of the 
Criminal Procedure Code m ^elahon to 
,any cognizable case except no doubt thm 
he would not have the power to 
him -without the warrant being issued by 
a Magistrate. In other words, once the 
1 order is made by the Magistrate, the m- 
vestigation can be done by a police offi- 
cer in the same manner as he would do 
in respect of any cognizable case imder 
the pro-visions of the Code, 

G. Section 200 of the Code entitles a 
Magistrate to take cognizance of an of- 
fence on complaint and it further provi- 


des for a procedure for him to follow in 
Chapter XVI of the Code. As required 
under section 201, the complaint must be 
to a competent Magistrate to take cogni- 
zance of the . case and in case it has been 
made to a Magistrate who is not com- 
petent to take cognizance of the case, he 
shall return the same for presentation to 
the proper Court with an endorsement 
to that effect. Then comes section 202 
which pro-vides as under : — 

"202. (p Any Magistrate, on receipt of 
a complaint of an offence of which he is 
authorised to take cognizance, or which 
has been transferred to him under section 
. 192, may, if he thinks fit, for reasons to 
be recorded in writing, postpone the 
issue of process for compelling the atten- 
dance of the person complained against, 
and either inquire, into the case himself 
or, ■ if he is a Magistrate other than a 
Magistrate, of the third class, direct an 
inquiry or investigation to be made by 
any Magistrate subordinate to him, or by 
a police officer, or by such other person 
as he thinks fit, for the purpose of ascer- 
taining the t^uth or falsehood of the 
complaint: 

« IC s; C «:)> 

Then section 203 of the Code entitles 
any such Magistrate to dismiss the com- 
plaint, if, after considering the statement 
on oath (if any) of the complainant and the 
■witnesses and the result of the investiga- 
tion or inquiry (if any) under section 202, 
there is in his • judgment no sufficient 
ground for proceeding. In such cases he 
shall briefly record his reasons for so 
doing. If, on the other hand, in his opi- 
nion, there is sufficient ground for pro- 
ceeding, he would issue process as contem- 
plated under Section 204 of the Criminal 
Procedure Code. Thus, the cumulative 
effect of sections 200 to 203 of the Cri- 
minal Procedure Code would be that the 
City Magistrate, as in the present case, 
was authorised to talce cogmzance of a 
complaint filed by the complainant in res- 
pect of the non-cognizable offences punish- 
able' imder sections 78 and 79 of the Act 
and before issuing process he would be 
justified if he thought proper to direct 
any police officer for making an inquiry 
or investigation and that would be for 
the purpose of ascertaining the truth or 
falsehood of the complaint. 

7. What the learned Magistrate, how- 
ever, felt was that no names of the 
persons who were sought to be proceeded 
against are disclosed in the complaint 
and therefore no useful purpose would be 
served by hawng any such inquiry made, 

8. In that respect one has to turn to 
the definition of the term "complaint” as 
given in section 4(l)(h) of the Code mean- 
ing the allegation made orally or in writ- 
ing to a Magistrate, -with a -view to his 
taking action under this Code, that some 
person, whether Icnown or unlrnown, has 
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[ter of the offences alleged to havp 

[coniuHtted and referred to hi tte com° 

paint and at the same time see as to 

kdiether witiiout the assistance of p^Hce 
investigation such offences can 
at aff become possible to be inqihrS inM 
on .^^^strate himself and enable the 
compliant to bring the offenders to 
book. One of the offences alleged to have 
been con^tted is about some person ot 

dlsSiSi^nT^ applying false trade 

description to goods and thereby passing 

off those gooos as of the marks of thf 
complamant-Company in the market 

goods and apply- 

?ecSt°5r°'?l be t^g place in 

secret for if that were bemg done in a 

manner which could be easily traced, the 
wo^d not have found any 
^fficultj, m tracmg those persons manu- 
farturmg suA fountam-pens or goods in 
^ect of wluch the complaint is lodged, 
pmese are agam the offences in the nature 
of ccntomng offences and the collection 
o^ eviaence in relation thereto can well 
be had only if suitable investigation by 
pohce is made. In my viexv, therefore, 
these are such offences which obviously 
require to be referred to the police agency 
for making an inquiry or investigation, 
and not to exercise proper discretion in 
respect of such offences would be tanta- 
mount to negation of justice in finding 
the crimes and the persons committing 
the same. The learned Magistrate has, 
therefore, failed to exercise jurisdiction in 
not directing a police officer to investi- 
gate into the said offences as also the 
persons _ who have , committed or been 
.commiiting the . same in the City of 
[Aliniedabad. If after a suitable investi- 
gation made by the police officer, no such 
I person who could be proceeded against, 
can be found, it would be perfectly open 
to the learned Magistrate to dismiss the 
complaint, but to do so ivithout having 
any such report from the police officer 
would be far too premature and would 
amount to denying the assistance to the 
complainant through Court in having any 
such investigation made in respect of the 
offences alleged in the complaint. 

10. I, therefore, set aside the order 
of the learned Magistrate dismissing the 
complaint under Sec. 203 of the Crimi- 
nal Procedure Code and direct the case 
to go back to the learned Magistrate who 
shall direct the police officer in the City 
of Ahmedabad to inquire and investigate 
into the offences alleged to have been 
committed under sections 78 and 79 of 
the Ikade & Merchandise Marks Act in 
the City of Ahmedabad and after obtain- 
ing the report, proceed to dispose of the 
case in accordance with law. 

TVN/D. V. C. Petition allowed, 


& Co- (Bhagwati C. J.) ALB. 
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bSSI the balance of the price , m respect 

W when Sf bricSs a^e alleged to. have 
been sold and dehvered by the plaintiffs 

hnt it was the case A^^rst“3e“ 

the affidavits in reply 5 f 

dant was dissolved prior to the fihng oi 

sSt The Sfd 

diverse quantities ^ of bricks were 
and delivered by the plaint^s to ^ue a 

the said transactions, an f^count w 

SS3£“lup?i^d Yb‘!'tV^h? eSoSil 

defendants was debited i yy^g 

and the various amounts paid by tpe 
defendants to the ijaintiffs m ba^ 
ment of the price of the bncks were 
Sted in this account. Accorto^ to th 
plaintiffs, a of ^ 377 ^as^ due 

tte defendant^ Med t P 

from the. defen- 
%fter the defendants 

au=nTg" ihS; 

*r/feX“S“t“4an| 

ta tyf TnrMSdaSs ml 

f3&4^ndth7kher by defendant No. 5 
learned Judge hearing the summons 
for judgment, after taking, mto account 
the plaint and the. affidavits, made an 
order granting conditional leave to the 
defendants to defend the suit on their 
depositing a sum of Ks. 4000 on or before 
25th March 1965. Defendants nos. 1 to 4 
thereupon preferred the present reinsion 
application in this Court challengmg the 
validity of the said order. 

2. The revision application originally 
came up for hearing before A. D. Desai J. 
on 29th September 1967. Before that date 
a decision was given by Raju J. on 23rd 
August 1967 in Civil Revn. Appln. No, 
1116 of 1963 (Guj) holding that section 
122 of the Civil Procedure Code in so far 
as it empowered the High Court by rules 
to annul, alter or add to all or any . of 
the rules in the First Schedule was in- 
consistent with the Proviso to Article 227 
and was, therefore, unconstitutiorial and 
ultra vires Article 372 of the Constitution. 
If this decision was correct, rules 142 to 
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148A of the Ahmedabad City Civil Court 
Rules would, be ultra vires since they 
were made under section 122 and were 
admittedly inconsistent with the amended 
Rules of Order 37 though to a limited 
extent and it' would not be competent to 
the learned Judge of the City Civil Court 
to impose a condition while granting 
leave to the defendants to defend the suit. 

A. D. Desai J., however, found difficulty 
hi agreeing with the view taken in this 
decision particularly since, in his opinion 
this decision was directly in conflict with 
a decision given by a Division Bpch., of 
this Court on 2nd February 1967 in Civil 
Revn. Appln. No. 1089 of 1966: AIR 1963 
Guj 223). He, therefpre,- referred the 
revision application .to a Division Bench 
and that is how the revision application 
comes before us. Ik may be pointed out 
that it does not appear from the record 
of Ci'vffi Revn. Appln. No. 1116 of 1963 
(Guj), that notice to the Attorney General 
was issued by Raju J. before, declaring a 
part of section 122 of the Civil Procedure 
Code unconstitutional and ultra vires; But 
since the question of vires of a part of 
section 122 of the Civil Procedure Code 
was. involved in this revision application 
A. D. Desai J. while referring the revi- 
sion application to a Division Bench, 
ordered notice to issue to the Attorney 
General. No. one, however, appears on 
behalf of the Attorney General. 

3. The flrst question which arises for 
consideration is whether section 122 of 
the Civil Procedure Code in so far as it 
empowers the High Court by rules to 
annul, alter or add to all or any of the 
rules in the First Schedule is inconsistent 
with the Proviso to Article 227 and is, 
therefore, unconstitutional by reason of 
Article 372. Now Article 372 provides that 
notwithstanding the repeal by the Con- 
stitution of the enactments referred 
to in Article 395 but subject . to 
the other provisions of the Constitution, 
all the law in force in the territory of 
India immediately before the commence- 
ment of the Constitution shall continue in 
force therein until altered or repealed or 
amended by a competent Legislature or 
other competent authority. It can, there- 
fore hardly be disputed that if any part- 
of section 122 of the Civil Procedure 
Code is inconsistent with any provision 
of the Constitution, it would cease to be 
in force by virtue of Article 372. The 
view taken by Raju J. in Civil Revn. 
Appln. No. 1116 of 1963 (Guj) was —and 
that is the view relied upon by Mr. 
S. K. Jhaveri, learned advocate appear- 
ing on behalf of defendants nos. 1 to 4 in 
support of the revision application — that 
the impugned part of section 122 em- 
powering the High Court to make rules 
annulling, altering or adding to all or any 
of the rules in the First Schedule was 
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1^1 “> Artide ’ 

ihe learned Judge observed: . 

powers to the 

agh Court to make rules. This power is 
very ^ -rode. It gives powers to the Hioh 
make rules, which have the 
^ect wen to amend the Civil Procedure 
Code, Frrst Schedule of the C., P. Code 
‘^ivil Procedure Code, 
power to make rules inconsistent 
^tn any law is not given by Art. 227 of 
me Ct^Utution. In fact. Art. 227 of the 
CoMtituhon takes away the power to 

make rules inconsistent with any prmd- ^Constitution. The’ apphcabii^" nV " a 

?22 C 372 postulates thS?he?e > 

powers to the High behveen the Proviso to Artid^?? 

Court, which are far wider than those ®nd loo — j ,, , _ Oracle 227 


. „ A.Lg. 

tion 12 fS the under ^ec- 

there ic section 122 and if 

Ir “s 

CorStimSon Tho ‘^°u™encement of the 

^ne apphcabihty of Arti-i 
cle 372 postulates tbat.rho^,, 


i- ; i \waer tnan mose 

men by Article 227 of the Constitution. 
AO that extent, there is an inconsistency 
as contemplated in Article 372 of the 
Constitution.” . 

T^s wew taken by the learned Judge 

: riTror»fi<rr ?ai - i . 


1 ? thf Ralu j! hSd 

™ • fonher case mat there was such 
mcoMst^cy, a Division Bench of this 
^irrt pomted out while disposing of the 
reviaon apphcation that there was no 
^ch ^ mconsirtency and in view of that 
decision of the Division Bench, there was^ 
no scone at .all . wa?. 


r j- — yV . uy cue xeamea Juaffe dAricnnn /^-p 4-u^ -n- . . ^ vxcvv ui cuai 

IS directly m conflict with what a DM- ^^5^000 at^u 

son Bench of this Court said in Civil A^tSe 37 ? applicability of 
10-29 of 1966, D/- 2-2- of Pp • ? .“ot appear from the, 

196.8 Guj 223). That revision k ^'ul.Reyn. Appln 


^Wnr, Auoa u± lyoo, JJ/- Z-Z- 

1967— (.^R 1968 Guj 223). That revision 
application was ' also directed against a 
judgment of Raju J. where the learned 
Judge had held Rr. 142 to 148A ultra vires 
mter aha on the ground that the proviso 
to Article 227 prevented the High Court 
from making any rules under section 122 
inconsistent with any law and the High 
Court had, therefore, no power to make 
nues 142 to 148A which were inconsistent 
with the amended rules of Order 37. 
Overruling this view, a Division Bench' 
of this Court to which I was a party 
pointed out: : 


to hM Bench %vas pointed out 

uo doubt that if this 
deasion had been pointed out .to him ho 

mo the .greatest respect to 

Isamed Jud^e we express our df^- 

Ind'S vieS^taken b^ 

^d hold that section 122 in its entiretv 

commence-! 

... t of the Constitution and no part of 
t IS unconstitutional or ultra vires. 

4. That takes us to the second conten- 

on behalf 

oJhS ilo^«°”^'‘L5l..^°ntended that .the 


"pe proviso to i^ticle 227 declares of me petitioners. He contended''thot%hp 
that any rifles made, by me High Court order granting conditional five t? 
mraerciseof its rule-niakmg power under fend me suit was bad inasmunh -.e •+ 
A^cle 227 clause ( 2 ) shaU not be incon- not disclose rSns 
sistent vnm the provisions of any law based. The argument was that cini* 

to torce, This UMta- order was a SIS' SAmadfby Si 
proviso to Article learned Judee in tha p-i^oT-pjors 


±ur ine ume oeing m lorce. This limita- 
tion imposed by the proviso to Artide 
227 which requires mat the rules must 
not be inconsistent with me provisions of 
any law for me time being in force is, 
merefore, by me clear and specific lang- 
uage of me pro\nso applicable only , where 
rules ^ are made by me High Court in 
exercise of its rule-making power imder 
Arhcle 227, clause (2) and has no appli- 
cation where rules are made by the High 
Court in exercise of rule-making power 
under some, other statutory provision. 
The proviso to Article 227 also does not 
operate as a limitation on the exercise 
of me rule-making power belonging to 
the High Court under section 122 of the 
Code. Article 227 clause ( 2 ) and section 
122 of the Code are two distinct and 
different prolusions conferring rule-making 
power on the High Court and the limita- 
uon imposed by the proviso to Article 227 
„,,®PPR 5 ^ble only to me exercise of me 
le-malong power conferred under Arti- 


t J uiuer maae oy me 

Judge in the exercise, of his judi- 
SA it was necessary mat it 

should set out me reasons .so mat the 
rewsiond Court could examine the vali- 

reasons which. prevafled vdth 

Jud^e in exercising his dis- 
cretion in me manner he .did. But mis 
argument stands concluded by a decision 
given by a Division .Bench of mis Com? 
T 8 m February 1967 in Civil Re?? 
sff?A.^%^^96 of 1966, .Viiay Kumar K. 
ohah V. Firm of Pari Nareshchandn 
Jay^tilal, (AIR 1968 Guj .247) The 
Diwsion . Bench pointed out in this case 
not mecessary that an order 

me summarj' procedure 
reasons m support of me 
absence of reasons does 
not vitiate me order, kir. S. K. Jhaveri 
however, pointed out that this decision 
can no longer be regarded as good law 
in view of a recent decision of .the 
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Supreme , Court in Bhagat Eaja v. Umon 
of^India, AIR 1967 SC 1606. We ^ve 
carefully gone through this decisiph of the 
Supreme . Court but we do not think there 
is anything in it which over^es what 
the Division Bench said in Civil Reyn. 
Appln. No. 1196 of 1966= (AIR 1968 Gi^ 
247). The decision of the Supreme , Coi^ 
was concerned . with a case where the 
Central Government was functioning ^ as 
a tribunal hearing a revision ap^cation 
against the order of the State Govern- 
ment rejecting an application for a nun^ 
ing lease under section 19 of the Mines 
arid -Minerals (Regulation and Develop- 
ment) Act, 1957 read . with the amended 
rule 55 of the Mineral Concession Rul^es, 
1960 and the question was whether the 
Central Govt, while making an order re.iect- 
ing the revision application was boimd to 
give reasons in support of the order.. The 
Supreme Court held that .the Central 
Government ought to have given reasons 
and since no reasons were given, the order 
was liable to be quashed and set aside. 
The decision of .the Supreme Court was 
expressly and in so many terms confmed 
only to tribunals exercising judicial or 
quasi- judicial .powers and reference o 
Courts of law was dehber^ely avoided 
while stating or discussing the pnnciples 
on which the decision was based. We can- 
not, therefore, read this decision of the 
Supreme Court .as_ laying down that 
wherever an order is made by a Goun 
of law it must necessarily be .accompamed 
by a judgment giving reasons in support 
of it The question whether an order 
made by a Court of law is required to be 
supported by a judgment .setting out rea- 
sons would be governed by the Code of 
Civil Procedure. So far as. an order grant- 
ing or refusing leave to defend in a sum- 
mary suit is concerned, there is no Pro- 
vision in the Code of Civil Procedure 
which requires that such an order ,m^t 
contain reasons for the making of _ the 
order. As pointed out by the Division 
Bench of this Court in Civil Reyn. Appm. 
No. 1196 of 1966= (AIR 1968. Gup 247): 
"We do not find anything in Rules 142 
to 148A which requires .that the order 
must disclose the reasons in support of it 
or that it must be accompamed by a 
judgment giving the grounds in support 
of the order. There .is also no provision 
in the body of the Code or in the rules 
in the First Schedule either as originally 
enacted or as amended by the High Court 
•from time to time which requires .that an 
’• order granting or refusing leave to defend 
a suit filed under .the summary proce- 
dure must set out the reasons for the 
making of the order.” We are, therefore, 
unable to accede to the contention of Mr. 
S. K. Jhaveri that the decision .of this 
Court in Civil Revn. Appln. No. 1196 of 
1966= (AIR 1968. Guj 247) holding that an 
order granting or refusing leave to defend 
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a suit filed under the summary procedure 
does not .require to be accompanied by a 
judgment giving reasons in support . of 
the order is ; overruled by the decision of 
the Supreme . Court in Bhagat Raja’s case, 
AIR, 1967 SC 1606 (supra). The validity 
of the order impugned in the present 
revision .application cannot, therefore, be 
challenged on this ground. 

5. The last contention urged by Mr 
S. K. Jhaveri on .behalf of defendants 
Nos. 1 to 4 related to the merits of the 
order i passed by the, learned Judge. But 
so far as the, merits are concerned we do 
not think there is any case made .out on 
behalf of defendants Nos. 1 to 4 for inter- 
ference under section 115 of the Civil 
P.. C. It appears clearly that the learned 
Judge of the City Civil Court; . on 
a consideration of the plaint and the 
affidavits, - was not satisfied that a bona 
fide triable issue was raised . by the affi- 
davits .in reply and entertained a doubt 
as to the genuineness of the defence and 
he, therefore, did not grant unconditional 
leave to defend. the suit but granted leave 
to defend subject to the condition of 
depositing Rs. 4000 as security towards 
the plaintiffs’ claim. This view taken by^ 
the learned Judge on a consideration of 
the plaint .and affidavits may be correct 
or incorrect. It may even be wholly 
wrong. That is ,not a matter into which 
this Court acting in exercise of its revi- 
sional jurisdiction can .enter, though we 
may point out that on a consideration of 
the plaint and the affidavits we . are satis- 
fied that the learned Judge was right in 
granting to the defendants leave to de- 
fend the suit on condition of depositing 
Rs. 4000. This last . contention urged on 
behalf of defendants Nos. 1 to 4 must, 
therefore, be rejected. 

6. These were the only grounds urged 
in support of the revision application and 
since there is no substance in them, the 
revision application fails and the rule 
is discharged with costs. On an applica- 
tion being made by .Mr. S. K. Jhaveri on 
behalf of defendants Nos. 1 to 4, we ex- 
tend the time for. making the deposit upto 
!14th December, 1967. 

SSG/D.V.C. Applications dismissed. 
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Yaduray Bansi, Appellant v. Sunderbai, 
Respondent. 

Appeal No. 234 of 1963 from Original 
Decree, D/- 28-3-67. 

(A) Hindu Marriage Act (1955), S. 23 
(l)(b) — Relief on ground of cruelty — 
Cruelty must not have been condoned by 
petitioner before filing petition — Last 

*Only portions approved for reporting 
by High Court are reported here. 
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petitioner has nnt S the 

ed the crudty Sd “anner condon- 

(di: :’•••’• 

• * . . . 

accordingly.” decree such relief 


acte of cruelty not established — Peti- 

Ke;;,.s?rr " - ‘O” 

Orc^afily as a rule of prudence and 
practice, though not as a rule of law in 
^ses of matrimonial causes the^ Surt 


expect to get some corro- . , . 

ration from other evidence or even from <-• ^ reading of clauqp 

circumstances in regard tn 23(1) of tha ^ Sec- 

particulars relating to the acts of^riS^ Court is satined that before 
aUeged by one against the othlr if S in caff of a 

only in very rare ^ses whfflanSat too "" Sve been ffnnff 

when the evidence of the party To s„°h P?«tioner - before filing 

conlidenc? and the PetiLn is bas?d on 

reliability, m the given circumstanc^ Tf IH^Pt . incident which 100^1 ^ 

= WrUcular case, that the cS5“S^art “5^ »* Um?d i? i 9 «fe S 

u^n the same without any corroboration. ^ *t 3 ve been condoned 

While no direct evidence to sunnorf- n two incidents can oncn 

be had, there must be s?me ‘=°Pdofe5 1 - 

““by^”^ Sr p i. 

r__ -“Patt. the learned advocate 


AIR 1933 All. 634, Ref. (Para 7) 

Chronological Paras 
fl949) MR 1949 Assam 14 (V 36) = 

53 Cal WN 302, Mirjan AJi v. Mt 


6. 7 
6 


Maimuna Bibi 

(1948) 1948-1 All ER 435=205 LT 
Jo 148, Kafton v. Kafton 
(1935) ILR 62 Cal 541, Stones v. 

Stones 

(193^ AIR 1934 Pat 475 (V 21) = 

Carroll v. Carroll '4 

(1933) AIR 1933 All 634 (V 20) = 

55 All 743, Mt. Anis Begam v. 
Muhammad Istafa Wall Khan 7 

S. B. Vakil, for AppeUant; K. G. Bhatt. 
for Respondent. 

JUDGMENT : 1-5. * ■ • 

®- E'^^P tf. for a moment,, we were to 
take it that she was ill-treated or beaten 
some time, before she. went on, the 
last occasion in March 1960, she can be 
taken to have duly condoned the .same, 
and more so when she had gone to his 
place at Umred of her own accord. It 
was urged that under Section 23(l)(b) of 
the Hindu Marriage Act, 1955, any act 
of cruelty _ committed by her husband 
would obviously be taken as condoned, 
and therefore, ^ that ground of cruelty can- 
not be considered a good ground for 
claiming any such relief of judicial 
separation. The relevant part of section 
23 of the Act provides as imder : — 

"(1) In any proceeding under this Act, 
whether defended or not, if the Court is 
satisfied that ; — 

(a) 

(b) where the groimd of the petition is 
the ground specified in clause (f) of sub- 
^^^Ppp ( 1 ) of section 10 or in clause (i) of 
sub-section (1) of section 13, the peti- 

any manner been acces- 
to or connived at or condoned the 


for the .resijondent, bv a advocate 

case of Stones ^ reference to a 

Cal 541, where H ^^R 62 

matrimonial offence *bat a 

condonation of *be 

offence, operates to ^e^ve 

doned offence, enabling TL 

rLSce --Sa, 

doned may be revived ac - ,,,., 4 . • * .P, 

offence by subsequent desertiff 
this purpose desertion for 3 yMrsffiP^o,i 
not be established.” This casJ ^ 

ther rehed upon by Mr Bhatt 

that the requirement by the Court 

roboration where cruelty iq allaJ 
merely a matter of praT L ^nd 

Pf law. and it has nevff beeffdeci'ded 
ftat the Court is not entitled fn a prS 

5£ri“ 

corroborated _ testimony of the neti 

Sing • a.s t^^the"''^" time 

^y corroboration to the^ffuffmffr’s 
dence, it can be said that even ^ 

^ condoned by the wife 
L latyr on ^roL'd irffe 

deserted Lt tw^i, cruelty and/or 

ueseriea. isut that has to be so nnlv fnr 

£d 'thft he^^hff t^^tiaving before. ^ 

t t he has continued to bo of the ^ 
provided the petitioner is able 
to establish by reliable and sufficient evi- 
dence the acts of cruelly on the part of 
^r husband winch obliged her to leave 
tile place and then file the petition for 
Ip other words, in 
order to strengthen or add justification 
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to her being obliged to live separate 
from her husband on grounds of cnielty 
and, desertion, previous instances of simi- 
lar character may well be relevant but 
it cannot serve as good groimd for ob- 
taining judicial separation unless sufficient 
and reliable evidence with regard to the 
last acts of iU-treatment and cruelty or/ 
and desertion which led her to file the 
petition, are established in the case. In 
the first case, I am not satisfied with her 
evidence alone in that direction, and even 
if any such acts were committed, they 
stood condoned by her as soon as she 
went to her husband’s house of her own 
accord on the last occasion. 

7. It is; therefore, necessary for her to 
establish the matrimonial offence such as 
that of cruelty on the part of her husband 
so as to cause reasonable apprehension in 
her mind that it is harmful and 
injurious to live with her husband. 
The onus of proof of any such matri- 
monial offence is on the person .who al- 
leges the same namely the petitioner in 
the present case. The parties to such a 
petition are obviously interested in the 
relief that one claims against the other 
and each side is likely, therefore, to 
either exaggerate or even go beyond what 
might have actually happened, for ordi- 
narily solemn marriage ties cannot easily 
be disrupted unless, it has become highly 
unbearable for one to stay with the other. 
In a case of this character, therefore, 
while rule of law may not require cor- 
roboration in the sense that even the 
testimony of a single person such as even 
the party in a proceeding can be acted 
upon if it inspires confidence and the 
reliability that it should, but as pointed 
out from the decision in the case of (1948) 
1 All EH 435, as a matter of practice 
Court would ordinarily require some cor- 
roboration. In fact, if we refer to the 
judgment of Tucker L. J., it has been 
pointed out that there may be many cases 
in which it would be unsafe to act upon 
without corroboration, though no doubt 
the Court would be entitled to act upon 
without corroboration in a proper case, 
where there is no doubt where the truth 
lies. Then it is observed as under ; — 

“I do not desire to be understood as 
sa 3 dng anything to weaken the require- 
ment that corroboration in these cases is 
highly desirable, but there may be cases 
in which the Court feels that it can safe- 
ly act without corroboration.” 

It is no doubt true that in cases of 
, character where cruelty is committed 
inside the doors of the house, eye witnes- 
ses may not be possible to have. In 
Carroll v. Carro^ AIR 1934 Pat 475, it is 
observed that "in a case of cruelty it is 
necessary to have corroboration of the 
evidence of petitioner.” In another case 
of Mirjanali v. Mt. Maimima Bibi, AIR 
1949 Assam 14, it is observed that "it is 


well-established principle that in matri- 
monial causes, the, uncorroborated testi- 
mony of one of the parties to the marri- 
age is not sufficient to prove cruelty. 
There must be some corroboration of that 
evidence, though obviously it is not neces- 
sary to examine an eye-witness to the al- 
leged acts of cruelty”. On the other hand 
it was pointed out that in case of Mt. 
Anis , Begum v. Miihammed Istafa Wall 
Khan, AIR 1933 All 634, at p. 640, it has 
been observed that "when the question is 
of the husband’s cruel treatment towards 
his wife, evidence of a large number of 
witnesses cannot be expected to be forth- 
coming, and much wiU depend on the 
statement of the wife corroborated by the 
circumstantial evidence, particularly when 
the cruelty is alleged to have taken place 
inside the house of her husband.” The 
effect of all these decisions is that ordi- 
narily as a rule of prudence and practice, 
though not as a rule of law, in cases of 
matrimonial causes the Court should al- 
ways expect to get some corroboration 
from other evidence or even from circum- 
stances in regard to the material parti- 
culars relating to the acts of cruelty al- 
leged by one against the other. It is only 
in very rare cases where and that too 
when the evidence of the party to such a 
cause inspires the confidence and the 
reliability, in the given circumstances of 
a particular case, that the Court can act 
upon the same without any corroboration. 
While no direct evidence to support a 
party may be had, there must be some 
reliable circumstances which tend to sup- 
port the testimony of a petitioner and it 
is in that light that we have to consider 
the effect of the evidence led in the case. 
In the present case, however, it is difficult 
to put implicit reliance on the evidence 
either of the petitioner or the opponent. 
Each side has not chosen to tell the truth, 
and while one has tried to exaggerate to 
the highest extent, the other has tried to 
minimise his attitude and acts with regard 
to the relations existing between them. 
Apart from that position, this is- a case in 
which some corroboration appears to be 
available with regard to the acts of cruel- 
ty alleged against the husband and yet 
none is brought on record. 

8 - 11 . . * * * , 
RSK/D.V.C. Appeal allowed. 
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J. B. MEHTA, J. 

Shri Laxmidas Damodardas, Applicant 
V. L. Chandrabhan and another. Oppo- 
nents. 

Civil Revn. Application No. 788 of 
1964, D/- 13-9-1967. 

*Only portions approved for reporting 
by High Court are reported here. 
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Civil P. C. (1908), Ss. 13, 45 — Ex iiarte 
decree passed by Court at Agra against 
resident of Junagadh territory — Decree 
is nullity — Decree transferred to Juna- 
gadh Court in 1958 — Decree not exe- 
cutable. AIR 1951 Bom 125 (FB) and AIR 
1951 Bom 190 held impliedly overruled 
by AIR 1962 SC 1737. 

A judgment in personam pronoimced in 
absentem by a foreign Court against a 
person who has not . submitted himself to 
the jurisdiction of that Court and which 
is incapable of execution outside the ter- 
ritorial limits of that Court, is a nullity, 
and if, at the time it is passed, it has no' 
validity as a foreign judgment, it would 
not acquire new force but continue to. ba 
inexecutable even after the advent of the 
Constitution. AIR 1951 Bom, 125 (FB); and 
AIR 1951 Bom 190 held impliedly over- 
ruled in AIR . 1962 SC 1737. Case law 
discussed / . (Para 4) 


(195^ air 1951 Bom 190 (V 38)= 

ILR (1950) Bom 640, Chunnilal 
Kastur Chand v. Dundappa Dam- 
appa 23 

(1894) 21 Ind App 171=ILR 22 
Cal 222 (PC), Sirdar Gurudayal 
Singh V. Rajah of Faridkote . 3 

P . V. Hathi for V. G. Hathi, for Appli- 
cant; Opponents served. 

ORDER-; — This revision application 
raises an interesting question as to whe- 
ther an ex, parte decree passed . by a Court 
in British, India could be executed by the 
Courts in _ the. territory in the Indian 
States which at the time of execution 
haye merged in the territories of ■ India. 
This application was originally filed as 
a second' appeal as the appeal against the 
trial Court’s order rejecting the contention 
of the judgment-debtor that such a 
decree, was a nullity was summarily dis- 
missed by the first appellate Court. 


The crucial date for detenhining the 
validity or enforceability of an order op 
a decree is the date when it is made. 
Therefore, if a decree is unenforceable 
in a particular Court the time when it is 
passed, it would not become enforceable 
and valid simply because of the political 
changes that take place, unless there is 
a specific provision to the contrary. AIR 
■1956 Raj 81 (FB), Foil, (Para 3)' 

Thus the ex parte decree passed by a 
British Indian Court at Agra against the 
defendant, a . non-resident foreigner, in the 
Junagadh territory is a nullity and no| 
executable. (Para 4j 

Cases Referred; Chronological ParaS 


(1962) AIR 1962 SC 1737 (V 49)= • 

(1963) 2 SCR 577, Moloji Nar Singh 
Rao V. Shankar Saran, 3, 4 

(1962) AIR 1962 Andh Pra 400 (V 49)= 
ILR (1962) Andh Pra 781 (FB), 
Krishna Murthy v., Venkat Rao .4 

(1956) AIR 1956 Punj 193. (V 43)=' 

ILR (1956) Punj .434 (FB), Radhe 
Sham Roshan Lai v, Kundan Lai 
Mohan Lai • 3 

(1956) AIR 1956 Raj 81 (V 43) = ILR 
(1956) 6 Raj 236 (FB), Laxmi Chand 
V. Mst. Tripuri . 3, 4 

(1955) AIR 1955 Nag 103 (V 42) = 

ILR (1955) Nag 194, Ramkisan 
Janaidlal v. Harmukharai Lachmi- ^ 

(19^4)^^IR 1954 Cal 67 fV 41)=92_ 

Cal LJ 24, Shah Kantilal v. Domi- 
nion of India _ 3 

(1954) AIR 1954 Sau 123 (V 41) 

(FB) Gokaldas Naranji v. Dwarka- 
das ^ 

(1953) AIR 1953 SC 441 (V 40)= 

1953 Cri LJ 1923, Kishorilal v. 

Shanti Devi 3, 4 

(1951) AIR 1951 Bom 125 (V 38)='. 

53 Bom LR 398 (FB), Bhagwan 
Shankar v. Rajaram Bapu Vithal 2, 3 


2. The short facts which have given 
rise to this application are as under : — 

The decree-holder Suresh Bangles 
Store through _ the partner L. Chandra- 
bhan had obtained a decree in the Small 
Cause Court at Agra, against the two 
§udgment-debt6rs Laxmandas Damodardas 
and Laxmidas Damodardas, in Civil 
Suit No. 488 of 1949. 'The decree 
was kept alive and the last execution was 
applied and disposed of on 27-6-58. The 
decree-holder thereafter sought execution 
of the said decree after getting the same 
■transferred to the Court of the Civil 
Judge (S. D.) at Junagadh by making an 
Execution Petition No. 183 of 1958 dated 
17-9-58. The judgment-debtor No. 2, who 
is the present petitioner, had in the said 
Execution deposited decretal amount 
under the protest and had contended that 
the ex parte decree passed against him on 
11-8-49 by the Court at Agra in British 
India was a decree of a foreign Court and 
it being an absolute nullity, it could not 
be executed ‘against the said judgment- 
debtor, after the formation of the Union 
of India oh the footing that at the time 
of the present execution Junagadh ter- 
ritory had formed part of the Indian 
Union. The trial Court negatived the said 
contention relying upon a Full Bench 
decision of the Bombay High Court in 
Bhagwan Shankar v. Rajaram Bapu 
iVithal, AIR 1951 Bom 125, approving the 
earlier decision in Chunnilal Kasturchand 
V. Dundappa Damappa, AIR 1951 Bom 
190. The trial Court, therefore, held that 
even though at the date of the decree ' 
viz. 11-8-49, the Agra Court was a foreign 
Court vis-a-vis the State of Saurashtra in 
which this Junagadh Court was_ situate at 
the time of applying for execution of the 
said decree, tlie said Junagadh Court had 
ceased to be a foreign Court and so it 
had jurisdiction to execute the _ decree. 
The trial Court, therefore, negatived nil 



1969 Laxmidas v. L, Chandrabhan (J. B. Mehta J.) Guj. 25 


the claims and ordered execution of the 
decree even against the judgment-debtor 
No, 2. Against the said' decision the appeal 
of the petitioner-judgment-debtor was 
summarily dismissed by the • District 
Judge at Jxmagadh, The second appeal 
was also summarily dismissed but as the 
certificate was granted for Letters Patent 
Appeal, the said appeal was filed. In fte 
said Letters Patent Appeal, the Division 
Bench consisting of Bhagwati J. (as he 
then was) and myself allowed the appeal" 
and the matter has been remanded with 
a direction that the said second appeal, 
which was incompetent should be regard- 
ed as a revision application and should 
be disposed of as such. Accordingly, the 
said second appeal was converted in'to 
a Civil Revision Application and it has 
now come "up before me for disposal. 

3. Mr. Hath! contends that the afore- 
said Full Bench decision of the Bombay, 
High Court must be considered as im- 
pliedly overruled by the decision of the 
Supreme Court and, therefore, this revi- 
sion application ought to be allowed. The 
said two Bombay decisions arose in con- 
nection with similar ex parte deCTees of 
British Indian Courts. In the decision in 
AIR 1951 Bom 190, the DMsion Bench 
was concerned with the question of exe- 
cutability of an ex parte decree of the 
Court of Belgaum in the territory of 
Jamkhandi State after the said Indian 
State had merged in the Bombay Pro- 
vince. In the FuU Bench decision in AIR 
1951 Bom 125, however, the ex parte 
decree was of the Court at Sholapur in 
British India and was sought to be exe- 
cuted against a non-resident foreigner 
who was in the foreign territory afl 
Akalkot, which was also a native State 
area which merged with the Indian Union. 
In both these decisions the Bombay 
High Court had interpreted the rule of 
international law laid down in Sirdar 
Gurudayal Singh v. Rajah of Faridkote, 
21 Ind App 171, at page 185 where Earl 
of Selbome speaking for the Judicial 
Committee laid down the following rules 

"In a personal action, to which none 
of these causes of jurisdiction apply, 
a decree pronounced in absentem by a 
foreign .Court, to the jurisdiction of which 
the defendant has not in any way sub- 
mitted himself, is by international law 
an absolute nullity. He is under no obli- 
gation of any kind to obey it; and it must 
be regarded as a mere millity by the 
Courts^ of every nation except (when 
, authorized by special local legislation) in 
the coimtry of the forum by which it 
was pronounced.” 

These are doctrines laid down by all 
the leading authorities on intemationai 
law; and no exception is made to them 
m favour of the exercise of jurisdiction 
against a defendant not otherwise sub- 
ject to it, by the Courts of the country 


m which the cause of action arose, or in 
cases of contract by the Courts of locus 
solutionis. In those cases, as well as all 
others, when the action is personal, the 
Courts of the cotmtry in which a defen- 
dant resides have power, and they ought 
to be resorted to, to do justice.” In the 
aforesaid two Bombay decisions, the 
aforesaid rule was interpreted to mean 
as observed by Chagla C, J. speaking for 
the Full Bench in AIR 1951 Bom 125 at 
p.127, that such an ex parte decree of a 
foreign Court was not an absolute nullity, 
, but .merely there was an impediment in 
the way of its being executed because 
such a decree could he enforced in the 
forum by' which it was passed, provided 
special local.- legislation authorised that 
forum. If, therefore, sec. 20 of the Civil 
Procedtire Code authorised' the Court to 
exercise jurisdiction against a non-resi- 
dent foreigner on the ground that the 
cause of action arose within the jurisdic- 
tion of that Court the decree when passed 
was a competent decree. -Their Lordships 
further considered that the material time 
So consider jurisdiction of the Court in pass- 
ing the decree was the date when the suit 
was instituted and so section 20 having 
empowered the British Indian Courts to 
pass decree, the decree was not an -abso- 
lute nullity. If, therefore, at the material 
date of execution the Indian State in 
which it was sought to be executed had 
merged in the Bombay Province and had 
ceased to be a foreign territory, the judg- 
ment-debtor had ceased to be a foreigner 
and the Court in that Indian State area 
had ceased to be a foreign Court vis-a-"vis 
British Indian Court as both the Courts 
were subject to the same common muni- 
cipal law viz. the Indian Civil Procedure 
Code. On that basis it was held that the 
decree could be executed and the ques- 
tion of private intemationai law did not 
arise at all. It was further held that there 
was no question of the taking away of 
any vested right as prejudice has been 
caused by the Act of the State which al- 
tered the status of the Indian State 
territory and also altered the status 
of the defendant and made the 
Court in that Indian State the Municipal 
Court and made the defendant also a 
citizen. Even though at the time of the 
decree, the defendant and the Court con- 
cerned were a foreigner and a foreign 
Court. It is clear from these conclusions 
reached by the Bombay High Court that 
the said decisions proceeded on the fol- 
lowing premises: — 

(1) That the ex parte decree obtained 
in the British Indian Court against the 
non-resident foreigner was not an abso- 
lute nullity, but it had merely an impedi- 
ment in the way of its being executed 
in the foreign territory. 

(2) That the material date to be consi- 
dered was not the date of the decree but 
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the date when the execution was sought 
and if on that date impediment in the 
way of its execution was removed by 
reason of certain political changes which 
added the said Indian State territory into 
the - territory of the Union of India, the 
said decree could be executed. 

(3) That there was no question of giv- 
ing retrospective effect as whatever pre- 
judice has been caused was only by an 
Act of the State which altered the status 
both of the foreigner and of the foreign 
Court and so at the date of the execu- 
tion. When the impediment in the way 
of execution disappeared by the merger 
which was the Act of the State, the 
decree became capable of execution as al 
that relevant date of execution the de- 
fendant had ceased to be a foreigner and 
the Foreign Court had ceased to be a 
foreign Court and both the Courts had 
become subject to the common municipal 
law viz. the Civil Procedure Code. 

Now, all these premises no longer hold 
good after the decision of their Lordships 
of the Supreme Court in Moleji Nar- 
singh Rao v. Shankar Saran, AIR 1962 
SC 1737. That was a case where an ex 
parte decree of the Gwalior Court passed 
on 18-9-48 when Gwalior was an Indian 
State was transferred by the Gwalior 
Court by the order dated 14-9-51 for exe- 
cution to the Court at Allahabad in U. P. 
Their Lordships of the Supreme Court 
held that at the time of passing of the 
decree in November 1948 the Gwalior 
Court was a Foreign Court within the 
meaning of the Indian Civil P. C. as it 
was a Court situated beyond the limits 
of the provinces which meant the pro- 
wnces what was the British India _ and 
which had no authority in the provmces 
of British India and was not established 
or continued by the Central Government. 
Thereafter their Lordships considered at 
page 1743 the aforesaid rule laid down by 
the Privy Council in Gurudayal's case, 
(1894) 21 Ind App. 171 and held that the 
respondent not having submitted to the 
Gwalior Court’s jurisdiction the decree 
was ,a nullitv outside the territory of the 
State in which the Court passing the 
decree was situate and, therefore, on the 
basis of such a decree no action could be 
brought in what was . British India, the 
decree being 'Of a Court in an Indian 
State. At page 1744 their Lordships fur- 
ther observed that the effect of their 
Lordships’ decision in Kishorilal’s. 
case (AIR 1953 SC 441) was that the 
effect of the judgment obtained before the 
constitutional changes did not change un- 
less there was a specific provision to that 
eff.-ct. Following the aforesaid decision, 
Wanchoo C. J. (as he then was) in Laimi- 
chand v. Mst. 'Tripuri, AIR 1956 Raj 81 
(FB) held that the crucial date for deter- 
mining thv validity or enforceability of 


an order or a decree was the date when 
it was made. Therefore, if a decree was 
tmenforceable in a particular Court at the 
time when it was passed, it would not 
become enforceable and valid simply be- 
cause of the political changes that took 
place unless there was a specific ■ provi- 
sion to the contrary. The Calcutta High 
Court in Shah Kantilal v. Dominion of 
India, AIR 1954 Cal 67, also held that 
there was no retrospective effect of tiie 
Constitution including its definition of the 
words, "Territory of India’’ which had 
, the effect of converting what was a for- 
eign judgment before the Constitution of 
India to a domestic judgment after the 
Constitution. The argument raised against 
the decree of the Gwalior Court being a 
nullity and not remaining so after tte 
Constitution must therefore fail. In the 
next paragraph their. Lordships have con- 
sidered the question as to whether the 
decree in question which was a valid 
decree under the Madhya Bharat Code 
of Civil Procedure had only an impedi- 
ment to its executability which was re- 
moved as a consequence of the constitu- 
tional changes and the subsequent amend- 
ments of the Indian Code. Repelling this 
argument their Lordships stated as 
under : — 

"The decree was in the international 
sense a nullity outside Madhya Bharat 
even though according to the law in 
that State it was not so. We have already 
held that the decree was foreign when it 
was born in Gwalior and it continued to 
be so as there was no process or proce- 
dure for its becoming a naturalised Indian 
decree. The decree being a nullity outside 
the Courts of the United States (Madhya 
Bharat), in the absence of any specific pro- 
vision it could not be enforced in the 
United State (Madhya Bharat). It will 
not be correct to say that the decree 
which was a nullity before the Constitu- 
tion came into force suffered only from 
the defect of enforceability by execution. 
Section 13 creates substantive rights and 
is not merely procedural and therefore 
defences which were open to the respon- 
dents were not taken away by any con- 
stitutional changes in the absence of a 
specific provision- to the contrary. It is 
erroneous to say, therefore, that the 
decree of the Gwalior Court was unen- 
forceable when passed because of some 
impediment which the subsequent con- 
stitutional changes had removed; but that 
decree suffered from a more fundamen- 
tal defect of being a nullity and the 
rights and liabilities created under it 
remained unaffected by subsequent chan- 
ges. That, in our opinion, is the effect of 
the judgment of this Court in Kishori 
LaTs case, AIR 1953 SC 441, See also, 
Radhesham Roshan Lai v. Kundan Lai 
Mohanlal, AIR 1956 Punjab 193 (FB), 
where it was held that the right of the 
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of India within the meaning of Article 
1(3). Finally, Mr. Hathi had relied upon a 
very well considered judgment of the 
Full Bench of the Andhra Pradesh High 
Court in Krishna Murthy v. Venkat Rao, 
AIR 1962 Andh Pra 406,- which has also 
followed the ratio of Wanchoo C., J. (as he 
then was) in the aforesaid Full Bench 
decision of the Rajasthan High Court in 
AIR 1956 Raj 81 which was approved by 
their Lordships of the Supreme Court. 
In this decision at page 406 the Full 
Bench had also considered the question 
whether it would make any difference if 
the decree passed was not of the foreign 
Court but of the British Indian .Court 
and their Lordships observed that if the 
basis of the non-executability of the 
decree was its character as on the date 
on which it was passed, if such a decree 
was non est and could not become 'posi- 
tive, effective and legal entity,’ at a later 
stage, the same logic should apply to 
judgments of Courts in British India. 
■There can be ho essential difference in the 
nature, of both the judgments. Their 
Lordships referred to sec. 3(45) of the 
General Clauses Act and held that it could 
not alter the situation a_s it only said 
that a decree passed. by a Court to which 
the C. P. Code applied could be exe- 
cuted throughout the territory of British 
India or provinces defined in Section 
3(45) of the General • Clauses Act of Part 
A States as defined in the Constitution. 
That would not take in native States 
which came to be termed as Part B 
States after the Constitution. In both the 
cases, the nature ■ of the judgment was 
that of a foreign judgment and if they 
suffered from some defect as want of 
jurisdiction or otherwise, at a particular 
■time they continued to be subject to that 
■ defect. In; the aforesaid decision, varioirt 
decisions have been referred to and it is 
observed that the weight of judicial opi“ 
nion was in . favour of the view whicn 
their Lordships had taken that a . judg- 
ment in personam pronounced in absentem 
by a foreign Court against a person^ who 
had not submitted himself to the jurisdic- 
tion, of that Court and which was incap- 
able of execution outside the territonm 
limits of that Court, was a nullity and if, 
at the time it was passed, it had no vah- 
dity as a foreign judgment, it would not 
acquire new force but continued to be 
inexecutable even after the advent of the 
Constitution. Therefore, in view of the 
aforesaid Supreme Court decision, I am 
bound to hold that the aforepid Full 
Bench decision of the Bombay High Court 
is ho longer good Taw and as the trial 
Court has held the decree to be execu- 
table following the said decision, the 
decree of the trial Court ought to be set 
aside as it has sought to execute a decree 
which is non est and an absolute nullity 
in the international sense. 


Civil Revisioa 

Application IS aUowed and the decree of 
the. lower Court is set aside and the exe- 
cution application of the judgment-holder 
.IS dismissed with costs. Rule accordingly 
made absolute. There shall, however, be 
no order as to costs of this Civil Revision 
Application. 

MVJ/D.V.C, Application allowed. 

AIR 1969 GUJARAT 28 (V 56 C 6) 

A. R. BAKSHI AND V. R. SHAH, JJ, 

, , Hiralal Hargovindas, Appellant v. 
Popatlal Sankalchand Patel and another, 
Respondents. 

Letters Patent Appeal No. 42 of 1964, 
D/- 2-8-1967, against ■ order of Divan, 

J. in A. F. O, No. 100 of 1964. D/- 8-10- 
1964. 

Civil P. a (1908), O. 39, Rr. 1 and 2(3), 
p. 21, R. 32, -Ss. 36 and 94 — Injunction 
under O. 39, R, 1 — Breach thereof is 
punishable under O. 39, R. 2(3) — O. 21, 

B. 32 and S. 36 not meant for empower- 
ing Court to punish party. AIR 1945 Nag 
134. and AIR 1941 All 140, .Diss. from. 

A combined reading of Section 94 and 
O. 39 Rr, 1 and 2, leads to the conclusion 
that the punishment prescribed by sub- 
rule (3) of R. 2 applies to an injunction 
issued under Order -39 and S. 94 C. P. C, 

It may be that sub-rule (3) was drafted s 
somewhat inartistically but the intend- 
ment of the legislature appears to be 
clear, namely, to punish persons guilty of 
violation of injunctions issued under 
either of the two rules. Order. 21, Rule 32 
read with sec. 36 C. P. C. is . not intend- 
•ed to apply to temporary injunctions 
issued under Order 39. Order 21, Rule 32 
read with Section 36 C, P. C. deals with 
execution of orders. The remedy provided 
under Order 21, Rule 32 and Sec. 36 
could be availed of only by parties to a 
proceeding and it does not empower a 
Court suoimotu to punish a person for 
breach of an injunction. These provisions 
are meant to enable a party to enforce 
the injunctions contained in the decrees 
or orders but not for the purpose of em- 
powering a Court to punish a party guilty 
of disobedience. AIR 1926 Mad 574, AIR 
•1946 Pat 47 and AIR 1936 Pat 23 and AIR 
1963 Andh Pra 136, Rel. on. AIR 1945 
Nag 134 & AIR 1941 AH 140, Dissented 
from, (Paras 8 and 9) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Andh Pra 136 (V 50)'= 

(1962) 2 Andh LT 389, T, K, 

Nagaiah v. D. Sambaiah 6, 11 > 

(1946) AIR 1946 Pat 47 (V 33)=ILR 
24 Pat 606, Sitaram v. Lachmi- 
narain <5, 10 

(1945) AIR 1945 Nag 134 (V 32) = 

ILR (1945) Nag 336, Pannalal Bose 
V. Shreeram Daluram 5, 7, 11 

GL/GL/C887/68 



Hiralal v. Eopatlal (BaksM J.) 


Guj. 29, 


1969 

{IQiD AIK 1941 AH 140 ^ 

^ (1941) AH 295, Janak Nandini v. ^ 

(iSef Am“^6 Pat 23 (V 23)- 
‘ nSl?pA 32». JangBsiadur 

alfASfKfr(vi3,-y-“ 
'“4^3““— delink V. ^ 

Benaras qao fV 'i'>=7 

riJ^at^S^ e, .0 

S. K. She^t. «fr\°b«£'S 

g’^c"'i?SS^Bi.oidentNo.2. 


the High Court which was disused st^- 
marHv by Divan J. on 8th October 1M4. 

It is against that order of di^ssal 1^t 
the present Letters Patent Appe 
been preferred by the appeUant. 

2. As regards the question of owner- 
ship of the two rickshaws, the totog ot 
the learned Judge of the 
that the two rickshaws belonged to tPe 
appeHant has not been seriously chH- 
lenged by Mr. .S. N. Sh^at appeai^g on 
behalf of the appeHant. There is sufficient . 
material on the record to support t^ 
finding of the learned Judge. In the first 
place, the two rickshaws were shown m 
the list of properties ^exed to 
tion as belonging .to the appeUaiH. _mien 
an inventory was taken on 22nd Ma^ 
>1960 in the presence of the, appellant, two 
.r^ovnoe nf TTnii ‘N'lirmahmad 


r Kesponaem- o 1960 in t.Pe presence ox 

C Shah, for Kespondent N . • Tjermits in the names of Haji Nurmahmad 

‘■RaTr«5Tn J This Letters Patent A^. j^am Dunger in .respect of ^if t\vo 

out of proceedings for conr jjckshaws were found. The appeHant filed 
oht against the appeHant for mam petition as .also to 

tempt taken o , injunction grant- ,, annlication for mjunction and no- 

*>r?'^°Ll™nCT“^5S“No, 24 ol.lMl. £ ttat reply hae he denied 

ed m hisoHerw^ there were two .[^q rickshaws mentioned 

In these g the the ^ schedule were not of his 


^ oT^sSaw^'^bSiffig No. BYD ^eTship Besides this, there are 
transf^ of r^rn 1890) and the other; facts and circumstances which estab- 

9602 of rickshaw bearing beyond doubt the fact that the Iwo 

in respect of tranbxex u xj^ii „.n.rr,o-rc-hi-n nf the 


. -....x rr-F i-ransfer ol pevonQ aouot uie Xdi-t, uxa.- -y- 

^ ^^-RVD 9410 by the appeUairt m con- .^cbshaws were of the o^ership of ffie 
No- ^ F +v,p order of Injunction pass- a,,neHant The evidence discloses that tne 

traventon of ^ orda ol ^2^^^ was in possession of the two 

^ the appellant and respon d^t rickshaws that the appellant got the ^o 

^^^fif^sing of their property, ^ckshaws plied on hire andcoHected the 
No. 2 g"^°£Terved on the appel- gc7mrout of such hire; that the appel- 

Mnd MarS 1960 when^ mv^- maintained day to day accounts of 

laiit on 2.inQ "^_\._„ctiiken. These two _ +ioe,c-Q t-nm nr-VciT-iaw!? bv 


^^Mnd March 1960 when^ iuv^- maintained day to day accounts of 

lant on 22nd m .^ese ^o earnings of .these two rickshaws by 

'■^.wfwere'^ slSS as ProPfrtl®? SedltiSTthe eamings and treating them 

rickshaws ^^T^oliant in Schedule A utilized the same for, ex- 

penses incurred in connection with the 


ricksnaws wcx^ in Schedule 'A 

longing to the ^^Ij^gmain petition 

•which was unne^ taken in the 

“LweTte feat oPP'y®\«fenrrf^o 

" i? r’S.e^T?? MIO 

Sid the nacK tte Se 

pect of rickshaw No. ricLbaw 

of the petitionmg creditor th AnrH 

ISaSfSsIs 

injunction and that ffieapp ^.^- pygViaw s. 

ed with possession of the two nc^n^^ 
The defence of the appsUs^t 
Se ricSaws did not belong to him 
iVint he had not committed any oreacn 
of the order .of injunction. These twoap- 
of the two nckshaw 


penses mcurreo m eumiekii-xuu. wxuir 
said rickshaws as also for his household 
and personal expenses. The appellant ma 
not examine the permit holders or me 
drivers plying the rickshaws to prove Jus 
version that the accounts in respect ^ of 
the two rickshaws were merely mam- 
tained on behaH of the drivers and that 
he liad nothing to do with the same. 

3. The appellant, stated in his eyidence 
that he had maintained accounte in res- 
pect of the rickshaws; tliat he had given 
bonus to the rickshaw drivers; that he 
had given moneys by way of permit cJiar- 
ees to tlie persons , in whose names me 
hermits of the two rickshaws _ stood and 
^ . n t -T J +1^0 Qo-mTncr^ as nlS 


mat ne nau. rrv,oco +wn an- nemiits oi tne wo 

of the order .of i^^ctiom ^^^^J^baws that he had treated the eammgs as ^ 

plications in respert of ^^g^ed own by crediting them on the credit side 

were heard together^ and. then appropriating ,them_ towards not 

Judge of the City T.ir-lr.;>iaws onlv the expenses incurred in respect of 

it was established that .the Sji^-icfehaws but also towards his house- 

belonged to the appeHant and the appel- There is no note that has 

lant had disobeyed bSn mSSed by the appeHant which 

issued .on 21st Mamh would shov/ that he was getting a remi^ 

the appeUant to be committed to neration of Ks. ,15 per month in respect' 

prison for one day _m respect of ^ ^b of the rickshaws. The ean^gs 

the breach of i^^unction and f^er oi ea^-^ rickshaws appear to .have 

ordered both the pui^liments to^^ , been credited from day to day and a 

currently. Agai^ tl^ order, g® ^ bas been maintained in the form 

lant preferred Appeal No. .100 of 1964: m diary nai. u 
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nL% where there are corres- 

ttesrfaSes'weiS' “ “> ‘■™ 

learned trial 


V, Popatlal (Bakshi J.) 

A.LB. 

3t page 136 of the rp-nn-rf f*. i. 
served that report, it has been ob- 


was wrone in itc Court below 

ence of an order- disobedi- 
Civil P n passed under O. 39 R i 

R 2 n^'Tt' Punishable, under 0 39 

ft?ichVfor pSalt^’ 

-a oneSo„?%-SoM”l“ 


T J , appropriated. The 

ac« and th tLu'and the 

adralSd^'°°'“° appellant has not 

advanced any argument. to show that the 

ITdta b;‘?h^ dieuntems rLS! 

rea to by the learned trial Judge were 
false or that the learned trial Judge had 
m any marmer, erred in the appreciation 
of evidence on the basis of which he had 

™ conclusion as regards th^ iTwarTbrT'^°“^ ^ 'a^d“ 

mvnership of the two rickshaws It must Pat^ Court relied on.ILR 15 

we're orth^' ‘»ori,*sSwi SLa 

were of the ownership of the appeHant authoritieT on alter a-eviewins several 
4. It_ has net, been disputed .before us — £ 

orders passed under R i nf +jfr “ 

SSVlo- VPawf • io^L^ 

(AIR 1936 15 Pat 320 = 


4 .in„ i .oeiore us 
^at the two rickshaws were transferred 
^bsequent to the order of injunction., The 
ation that has been canvassed by 
Mr. Shelat was as, regards the legality of 
the punishment _ passed by the learned 
taal Judge agamst the appeUant. Mr. 
Shelat contended that the order of in- 
junction was passed by the learned . trial 
JiMge i.mder clause (b) of Rule 1 of Order 
of the Code of Civil Procedure 
Md that there was no provision in 
Rule 1 of Order XXXIX or in, any other 
rule of that order empowering the Court 
to impose any penalty for breach of an 
m.i unction granted under Order XXXIX, 
Rule ICb). In sub-clause (3) of Rule 2 of 
Order XXXIX, there is a provision for the 
^position of penalty in case of disobe- 
dien(^ of the terms of an injunction, but 
Mr. Shelat . contended that sub-clause (3) 
of R. 2 provided for the breach . of the 
terms of an injunction granted under 
Rule 2 and not Rule 1 of Order XXXIX. 

It was contended ,by Mr. Shelat that a 
provision for imposing penalty for disobe- 
dience of . an injunction similar to clause 
(3) of Rule 2 does not appear below Rule 
1 of Order XXXIX • and that therefore, 
the Legislature never intended that a 
breach of an order for injunction issued 
imder Rule 1 should be punished. On the 
basis of this argument, Mr. Shelat con- 
tended that the learned trial Judge had 
no power to punish the appellant for 
breach of the order of injunction passed 
against him. . 


Ordpr 'TT,^ ---yu uuuer ±tuie ,2 of 
ww;? .law has been re- 


5. The exercise of the power to punish 
for breach of an injunction has been 
justified by courts in India on two 
grounds, firstly on the basis of Section 
36 read with Order 21, rule 32 of the 
Civil Procedure Code and secondly on the 
basis of section 94 rea'd with clause (3) 
of Rule 2 of Order XXXIX. The Nagpui 
High Court in the case of Pannalal Bose 
V. Shreeram Dalurain, AIR 1945 Nag 134. 
has taken the view that disobedience of 
an injunction issued under Order 39, 
Kuie 1 is not punishable tmder Order 39. 

but can be .dealt with under 

and'^-ffi ^,“1? Sections 36 

ana 58. Civil Procedure Code. In that case 


viewed in TT R qa i n a re- 

All 1401 295 = (AIR 1941 

parison of Pr i ^ leased, on a com- 
P C wi?h O- 39. Civil 

1889 ” 3nd 493, Civil P. C., 

Tijd«oe l\°wever, admitted by the 

onnct decided -that case th^ the 

co^truchon they were placing on the 
i^es as they stood was by declarine that 
the drafting was not lucid and tha“ft wfs 
desirable for tte Legislature to re-draft 

^irh replacing R. 2(3). with 

such modifications as may be required 

2, and m particular R. 2(3). was not Wi- 
cal one but a strained one Thp-u- 

the^^ drafting was defective, but 

they thought that the intention wnc 

injunctions where 
R 2 oro 39 '^^s issued under R. 1 or 

the fact 0" 

likelv to nS Legislature was not 

^ hrpnnP i P^°'^sion of a penalty 
tor breach of an mjunction under O. 39, 

nenaif^^XP the ,rules stand, no 

penalty has been prescribed for breach 

n injunction granted under , 

Inamauch as R. 2 refers to a tempo- 
rary mjunction granted in a suit for re- 
straimng the defendant from committing 
a breach of contract or other injury of 
any kind, sub-rule (3) provides that the 
Court may attach his property or put him 
in the civil prison in case of disobedience. 



1969 


Hiralal v. Popatlal (Bakshi J.) 


Guj. 31 


kVVif r 

Inasmuch SferenM^fi that 

STroyea a penalty mUy 
obedience of an in E. 2. 

special circn^tences ^.g^sonable con- 

This appears to b th ^ 

fofr39 ?hrABah?bad^^^^^^^^ 

TTR fl94l) All 295 at ■ p. 300 - (AiK ^ 

AU 140 et P.U2) to^inted Opt^^Jhay^^ 

interpretation one, and that it 

Court was not ^ natural meaning 

2® afTwas jX)ssibla 

of O. 39, XV. issued under 

to enforce the iss 

01 a^S P C. The Allahabad 
ffigh Court has thus *= 

Legislature has an Siiunction 

penalty for ^isobe^ence oI ^n 

issued under O. 39. y / patna High 
therefore ^^e argument of the 

XSab^TSa 0^"^ S- 

'ifi f'ivil P. C. lays down that 

■■•the provisions "J lo ta? as 

Si;?rrap“» ^ 

to the a*““f"°* 2 ”-“ntions contain- 
Under O. 21, E. ™ Z-oed in certain 
ad in decreca aan be ni s. 3G 

ways, and by the aPP C. can 

an order un'ier O. ^9’ r- ’ penalty such 

be, enforced by imposing ^ 

as is provided for in O. ^l, -cv. 

decree . . • -loj nnnortunity of obey- 
passed, ^gpd ha? wUfully failed to 
ing the decree a be enforced in 

obey it, the an injunction 

the case of a decree . ^ . I 

S Si tS— of MS property or by 

‘’"Slis is a penalty .that .Is 
M pcriS' <S° dStlo'" ta the civil 

aso?y%\wevar hyreaula ed b^^^^ 

^ISr^hTiSjahabS ffigh court 4 res- 
fS'iy? IJ-T aSi WSe^lt .S^'and 

hold that disobedience “t an injunction 
issued under O. 39. Ih 1 C.^ P- C.. IS 
not punishable under O 39, K. 2 (3b hut 
can be dealt with under O 21. K. 
read -with Ss. 36 and 58, Civil P. C. 

In this case, the Nagpur High Court 
followed a similar view that was taken 
by the Allahabad High Court in_ the case 
of Janak Nandini v. Kedar Naram Smgh, 
AIE 1941 AU 140. 

G. The other view that sub-clause (3) 
of Rule 2 of Order XXXIX appUes to 
cases of disobedience of aU injunctaons 
issued under section 94 of the CiyU Pro- 
cedure Code was taken by the liadras 


High Court in Adaikk^ 1^6 

Derial Bank, Madura Branch, AIR 1926 
Mad 574. At p. 574, the relevant obser- 
vations are as foUows;- 

"Under S. 94, Civil Procedure Code, 
the Court is empowered to commit a 
person guilty of .disobedience of am m- 
iunction to the civU prison and to mrecc 
that his property shaU 
sold. O. 39. R. 2(3) prescribes the 
n.ent and under it, the person m deMt 
may be detained in the civU prison for a 
term not exceeding six moiUhs, and his 
property may be attached, The /rafting 
of this rule, as has been pomted out m 

Ramprasad An^20) 

ILR 42 AU 98= (AIR 1919 All 20) iS 

somewhat inartistic, but there is no doubt 
that it appUes to disobedience gener^ 
of an injunction granted by Cou^ 
O. 39, R. 2(3) appUes not only to Msob^ 
dience of an order issued under Clauses 
(1) and (2) of that rule but has a more 
general appUcation, it apphes ahke to 
disobedience of aU ii^unctions is^ed 
under S. 94. See also Knsnnapur Mutt 
by Vidyapuma Thirthaswam v Vicar 
of Suritkal Church, AIR 1918 Mad 340. 

In T K Nagaiah v. D. Sambaiah, AIK 
1963 A^idh Pra 136, it was held that a 
combined reading of S. 94 and O. 3^ 
Rr. 1 and 2 would lead to the conclusiM 
that the punishment prescribed by sub- 
rule (3) of R. 2 appUes to an injunction 
issued under O. 39 and S. 94. In that deci- 
sion the decisions of the Madras High 
Court in AIR ' 1926 Mad 574 pfemd to 
above and AIR 1936 Pat 23 and AIR 1946 
Pat 47 were reUed upon. It was observed 
at page 137 that — 


"A perusal of Sec. 94 C. P. C. clearly 
indicates that it is intended to take in 
breaches of all injunctions, that section 
being couched in general terms. We are 
not persuaded that the generaUty and scope 
of relevant statutory provisions should 
be confined to breach of injunctions issued 
under R. 2 or Order 39, C. P. C It is true 
that the provision containing the pumsn- 
ment for disobedience of injunctions is 
included as part of rule 2 but that is not 
decisive of the matter Order 39 C P. C. 
has to be read in the hght of Sec. 94 C. P. 
C In our considered judgment, this was 
iiitended by the legislature to be appUed 
to aU breaches of injunctions issued 
under Order 39 and Sec. 94 C.- P. C. It 
cannot be postulated Mat the Mgislatime 
did not provide for Penalty through some 
inadvertence in Order 39, RMe 1 C. R ^ 
for punishing persons guilty of disobe- 
dience. of orders of Courts. 

7 It is argued for the appellant on the 
basis of ILR (1941) AU 295= AIR 1941 
Ail 140 and AIR 1945 Nag 134 that the 
legislature had not omitted to prqwde a 
oenalty for breach of injunction is^ed 
midemOrder 39, Rule 1. C. R C. m that 
the injunctions contained in Orders could 
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be enforced -under Order 21, Rule 32 
read with Section 36 C. P. C. and that it 
would not be natural to interpret Order 
39, Rule 2, sub-rule (3) as covering orders 
under Order 39, Rule 1. We are unable 
to assent to the principles enunciated in 
the -two cases cited above. 

8. We are not satisfied, that Order 21, 
Rule 32 read with sec. 36 C. P. C. is in- 
tended to apply to temporary injunctions 
issued under Order 39. Order 21, Rule 
32 read with section 36 C. P. C. deals 
■with execution of orders. The remedy 
pro-vided under Order 21, Rule 32 and 
Sec. 36 could be availed of only by 
parties to a proceeding and it does not 
empov/er a Court suo motu to punish a 
person for breach of an injunction. These 
pro-visions are meant to enable a party to 
enforce the injunctions contained in the 
decrees or orders but riot for the purpose 
of empowering a Court to punish a party 
guilty of disobedience. That being the 
object of Order 21, . Rule 32 read -with 
Sec. 36 C. P. C. resort cannot be had to 
those pro-visions for the purpose of puni- 
shing a person for breach of an injunc- 
tion. 


9. In our opinion, a combined reading 
of Section 94 and O. 39, Rr. 1 and 2, 
C. P. C. leads to the- conclusion that the 
punishment prescribed by sub-rule (3) 
applies to an injunction issued undei! 
Order 39 and S. 94 C. P. C. It may be 
that sub-rule (3) was drafted somewhat 
iriartistically but the intendment of the 
legislature appears to be clear, namely 
to punish persons guilty of violation of 
injunctions issued under either of the 
two rules. 

10. We are fortified in this opiruon of 
ours by the judgment of a Di-vision 
Bench of the Madras High Court in 50 
Mad LJ 401= AIR 1926 Mad 574. Venkata’ 
Subba Rao and Madhavan Nair JJ., laid 
do-wn in that case that sub-rule (3) of 
rule 2 applies not only to disobedience of 
orders issued urider clauses 1 and 2 of 
that rule, but it applies^ equally to dis- 
obedience of an injunction issued under 
Section 94 of the Code. The learned 
Judges referred -with approval to the 
judgment of Kumaraswamy SastriJ.; m 
7 Mad LW 328: AIR 1918 Mad 340. Tlie 
■view talcen by the Patna High Court in 
Jang Bahadur Singh v. Chabila Koin, 
ILR 15 Pat 320= AIR 1936 Pat 23 and 
Sitaram v. Lachminarain, ILR 24 Pat 606 
=AIR 1946 Pat 47 is in accord -ivith this 
doctrine. We are not satisfied that the law 
stated in 50 Mad LJ 401= AIR 1926 Mad 
574 is -wrong and that it requires recon- 
sideration, as suggested by the learned 
counsel for the appellant. We feel that it 
brings out ■ clearly the spirit of Sec. 94 
and Order 39 C, P. C. 

11. It would be convenient here to 
quote the provisions of Order XXXIX, 
Rules 1 and 2: 


"Where in any suit it is proved by 
amda-vit or otherwise — 

• (a) that any property in dispute in a 
smt IS m danger of being wasted, damag- 
ed or alienated by any party to the suit, 
or, -wrongfully sold in execution of a 
decree, - . 

(b) that the defendant threatens, or in- 
tends, to remove or dispose of -his pro- 
perty -with a -view to defraud his credi- 
tors, 

the Court may by order grant a tempo- 
rary injunction to restrain such act, or 
make such other order for the purpose of 
staying and preventing the wasting, 
damaging, alienation, sale, removal or 
disposition of . the property as the Court 
thinks fit, until the disposal of the suit 
or until further orders, 

2(1) In any suit for restraining the 
defendant from committing a breach of 
contract or other injury of any kind, whe- 
ther compensation is claimed in the . suit 
or not, the plaintiff may, at any time 
after the commencement of the suit, and 
either before or after judgment, apply to 
the Court for a temporary injunction to 
restrain the defendant from committing 
the breach of contract or injury com- 
plained of, or any breach of contract oc 
.injury of a like kind arising out of the 
same contract or relating to the same 
property or right. 

(2) The Court may by order grant, such 
injunction, on such terms as to the dura- 
tion of the injunction, keeping an account, 
giving security, or otherwise, as the 
Court thinks 

(3) In case of disobedience, or of breach 
of any such terms, the Court granting an 
injunction may order the property of the 
person guil-ty of such disobedience or 
breach to be attached. and ma.y also 
order such person to be detained in the 
ci-vil prison for a term not exceeding six 
months, unless in the meantime the Court 
directs his release. 

(4) No attachment under this rule shall 
remain in force for more than one year, 
at the end of which time, if the disobedi- 
ence or breach continues, the property 
attached may be sold, and out of the pro- 
ceeds the Court may award such compen- 
sation as it thinks fit, and shall pay the 
balance, if any, to the party entitled 
thereto.” 

It is, no doubt, true that the proyision 
for penalty for breach of an injunction is 
not contained as a separate clause in 
Rule 1 and it is equally true that it is 
sub-rule (3) of Rule 2 which provides for ' 
the disobedience or breach of the terms 
of an injunction. But that could not be 
considered to be conclusive of the matter. 

It appears that by some deficient or in- 
artistic drafting, the provision for impos- 
ing the penalty for disobedience of an 
injunction has been included in sub-rule 
(2), but the intendment of the Legislature 
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FULL BENCH 

S. MURTAZA FAZL ALI C. J., JASWANT 
SINGH AND R. N. GURTU JJ. 

Bakru and others, Appellants v. Badarud- 
din, Respondent. 

Civil Misc. Appeals Nos. 8 of 1965 and 86 
of 1966, D/-17-4-1968, against order of 

Custodian General, Srinagar D/-25-3-1965. 

(A) Jammu and Kashmir Evacuees’ (Ad- 
ministration of Property) Act (6 of 2006), 
Ss. 30 (1) (b) and (c), 8, 14 and 25-- 

Area of jurisdiction exercised by Custodian- 
General in revision — For all practical pur- 
poses same as appellate jurisdiction. 


A comparative study of Clauses (b) and 
(c) of SuD-secfion (1) of S. 30 of the Act 
would show that, whereas Cl. (b) allows an 
appeal only from the original or appellate 
order passed by the Custodian, an Addi- 
tional Custodian or an authorised Deputy 
Custodian, no such restriction is imposed by 
Cl. (c) which is couched in very \vide terms. 
The intention of the Legislature obviously 
was to confer on the High Court the power 
to entertain and hear appeals from all orders 
passed by the Custodian-General, whether 
on his appellate or revisional side. It 
would be pertinent in this cormection to 
obsen'-e that the area of jurisdiction exer- 
cised by the Custodian-General is very 
wide and is for all practical pu^oses the 
same as the area or appellate jurisdiction. 
Therefore, an appeal lies to the High Court 
from an order passed by the Custodian- 
General in revision against an order made 
by the Custodian, an additional Custodian or 
an authorised Deputy Custodian rmder 
8, 14 or 25 of the Act, AIR 1956 SC 
Foil.; AIR 1957. Madh Fra 32, Rel. on. 

(Para 7) 

iL/FL/C651/68 
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(B) Jammu and Kashmir Evacuees’ (Ad- 
ministration of Property) Act (6 of 2006) 
S. 30 (c) — Word “the” occurring in CL (c) 
does not oust High Courfs jurisdiction to 
hear appeal from Custodian-General’s order. 

As Cl. (c) of S. 30 is couched in words 
of wide amplitude and the Legislature has 
not limited the right of appeal to the High 
Court from an order or the Custodian- 
General by providing that appeal would ho 
only against appellate orders of the Gusto- 
^an-General and as the area of two juris- 
dictions — appeal and revision — is indis- 
tinguishable and, in fact, co-extensive, the 
use of the word “the” should not deter the 
High Court from holding that the imisdiction 
of High Court to entertain appeal against an 
order of the Custodian-Generm is compre- 
hensive so as to include within its sweep 
the order passed by the Gustodian-Generm 
in exercise of his appellate as well as revi- 
sional powers. Aw other construction 
would lead to absurd results and leave the 
door open to any litigant to oust the juris- 
diction of the Hi^ Court by styling his 
remedy before the Custodian-General as a 
revision instead of an appeal. Grammatical 
niceties should not be resorted to without 
necessity and rules of grammar may bo 
departed from and constructioh in conformity 
with the main object and intention of the 
statute may be put AIR 1934 All 388, 
ReL on. (Para 8) 

Cases Referred: Chronological Paras 

(1957) AIR 1957 Madh Pra 32 
(V 44) = 1957 Jab LJ 210, Badrul 
Sharma v. Custodian of Evacuee 
Property S 

(1956) AIR 1956 SC 77 (V 43)= 

(1955) 2 SCR 1117, Indira Sohan- 
lal V. Custodian of Evacuee Pro- 
perty S 

(1934). AIR 1934 AU 388 (V 21)= 

ILR 56 All 781, Mt Mewa 
Krmwar v. Bomrey 8 
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lanlf" A for Appel- 

pSent ■ ^ for R^es- 

thaK'^W J-: The short question 

^fll n u ? refe^ed for decision to the 
TJi'^sion Bench of this 
MisceUaneous Appeals Nos 8 
of 1965 ^d 86 of 1966 is whedier an ar^ 
*0 Je High Court from an ordS 
of the Custodian-General passed by him in 
region ag^st an order made by the Cus- 
todiai^an Aditiond Custodian or an autho- 
red Deputy Custodian under Sec, 8, Section 

. .or Section 25 of the Evacuees’ fAd- 
n^trarn of Property) Act, 2006, herein- 
after referred to as ‘the Act\ 

I ^0 heamig of the reference, the 

learned counsel for the appellants have 
urged that a compamon of Clause (c) \vith 
Clauses (a) md (b; of sub-section (1) of Sec- 
bra 30 of the Act would show that under 
Claire (c) It ^ not necessary for an appeal 
to r to the High Court that the order ap- 
peaJra against should have been passed by 
Custodian-General in exercise of his 
appeUate powers. They submit that the 
qualifications attached to the orders by 
Claires (a) and (b) being absent in Cl, (c) 
of Section 30 (I) of the Act, the High 
CoT^ s juiisdicdon to entertain appeals 
against the orders passed by the Custodian- 
General in revision is not barred. 

3. They have further contended that the 
orfy restriction against an appeal to the 
High Court from the order of the Custo- 
dian-General is that contained in the pro- 
viso to Clause (c) which lays down that no 
appeal shall lie to the High Court against 
concurrent finding of the Custodian, and 
the Custodian-General. 

4. The learned counsel have further 
l^ged that the area of juiisdictioii exercised 

the High Court in appeal and revision is 
{be same, and a person cannot oust the 
jurismction of the High Court by filing a 
revision instead of an appeal before the 
Custodian-General. They have strenuously 
argued that such a construction should be 
put on Clause (c) of Section 30 (1) of the 
Act as would sujraress the miscnief and 
advance the reme^. 

5. ^ Mr. Malik, on the other hand, has 
rabmitted that the use of the word “the” 
in Clause (c) of sub-secti'on (1) of Sec, SO 
^ the Act is very significant. He submits 
that the word “the” particularises the order 
passed by the Custodian-General and refers 
onlv to the order passed by him on the ap- 
pellate side and not on the revisional side. 
According to, Mr. Malik it is only the ap- 
pellate order made by the Custodian- 
General that is made appealable to the 
Higli Court. 

6. We have heard the learned counsel 
for the parties at length and have given our 
aaxiot^ consideration to the point involved 
in this reference. For the purpose of this 
reterMce we consider it uimecessary to set 
Out the facts of the aforemenb'oned appeals. 


A.I.E. 

been referre^t^^'^^® question that has 

°° apped shall lie to the 
the^ChS,^;!^ agai^ concurrent finding of 
the Custodian and .the Custodian-General 

manner rad 

prescribed. as may be 

piaSf appeal,!; 

may dispose of it, Eself 
over for disposal^ t^^ AddiH^^^i 
^ra or to a Dennhr p, . ^ Custo- 

by the Custodian^ authorised 

(in this secSi 

Deputy CustodiS): ^ authorised 

As^osal to the auth?rgid'^“ejVc“us£ 

Ad*HnS® (p^^o^^-General), Custodian, 
Adtotional ^stodian or authorised Custo- 
Ara may at any time, either on his own 
motion or on appheation made to him in 
1 record of any pro- 

ceedmg under this Act- which is pLSne 
been disposed of by a£ oXef 
suborc^ate to him for the purpose of sato- 
firag himself as to the legality or propriSr 
of any order passed in the sd^d prSdS 
rad may pass such order in rllaS 
thereto as he thinks fit Prnvirh^ fW 
£ustodian-Generd), the AdditioL^Qisto- 
authorised Deputy Custodian 
stall not, under this sub-section, pass an 
order revismg or modifying any order affect- 
mg any person ^vithout ^ving^ S Sn 

ofSeing 

Prowded further that if one of the offi: 

u^'“ tlus sub- 

other officefto dT'so 


.j^'.,.Tbo (Custodian-General), Custodian, 
Additional Custodian or autliorised Deputy 
Customan but not a Deputy or an Assistant 
L-ustodian may, after giving notice to the 
parties concerned, review his own order. 

6. Subject to the foregoing provisions of 
uta ^cti'on, any order made hy tiro (Custo- 
man-General), Custodian, Additional Custo- 
man, authorised Deputy Custodian, Deputy 
Custodiim or Assistant Custodian shall bo 
iinal and shall not be called in question in 
any Ck>iirt by way of appeal or revision or 


1969 

ia any original suit, application or execution 

an appeal only , , Custodian, an 

pel«’ order Pflll autobed 
Additional .Cmtodim “ “ b 


,lSrSt°r?opS entSto^^dh^ 

Sf 4‘fx Vl%?dia^- 

lall practical PU^os®s lie s^e 

“rtf 

r„n^Se'cto who’had oeetg^^g 
examine tie ^cope |®^p °peX Act wHich 
Sta^rtei^rr/Jo^^iyof our Ant, 
lobserv^ ^*°tomded that the i^ional 

poiLlip be orer^ed 
an appeal provided Custodian 

that it was C^todian-General 

*i noto for r^on or .to 

Se^ifoSef'of^? £ -rha-?; 

K^W^f-SeTuSer ^e AC 
as persons aggrieved. _ . 

Section 2|, ^Jfbe'^coSed as being 

terms and it limitations Nor can the 

subject to apy such ^toiom ^ ^ 

scope of xevisipnal powers oe ^ 
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us to be unsustainable. As Clause ( 5 ) ^ 
couched in words of wide ampHtode and the 
Legislature has not limited the right of ap- 
pea to the High Court from an order ot 
file Custodian-General by providmg that^ 
appeal would lie only agan^t appeUate 
orders of the Custodian-General and as the 
area of two jurisdictioi^, appeal^ arid revi-, 
sion is indistinguishable and in fact co-] 
extensive, we think that tbe use of tie word 
“tie” should not deter ns from holding that 
the jurisdiction of the High Court to enter- 
tain an appeal against an order of the Cik- 
todian-General is comprehensive so as to 
include within its s^veep the order p^sed 
by the Custodian-General in exercise ,ot iis 
appellate as well as revisional powers. Any 
other construction, in our opinion, would 
lead to absurd results and leave the door 
open to any litigant to oust the jurisdiction 
of the High Court W styling his remedy 
before the Custodian-General as a revision 
instead of an appeal The nse^^oL the word 
“riie” instead of the word an cannot, 
therefore, alter toe construction timt ^ to 
be put on Clause (c) of Section 30_ of toe 
Act It would be advantageous in tins 
cormection to state that John Bouvier, a 
celebrated author, while defining toe word 
“toe” in his work entitled “Bouvier s Law 


Dictionary and Concise Encyclopaedia has 
observed as follows: — 

“Grammatical niceties shomd not be re- 
sorted to without necessity,” 

Reference in this connection may also be 
made to another authority reported in AIR 
1934 AH 388, where it was held that the 
rules o£ grammar may be departed from and 
construction in conformity with the main 
object and intention of the statute may be 
put. 


?elf as to toe ^^ty^or propnety of any 
order of tbe Custodian. l j* f\C 

Again in Badrul Sharma v. Custoc^n of 
E^ee Property, AIR 1957 Madh Pra 32, 

h ha^ been held that toe revisional powers 
of toe Custodian-General are very ■wide ^d 
for all practical purposes 
from his appellate powem. 
said authorities, it is clear t^t toe 
dian-General exercises unfettered poweis 
while hearing a revision and can pass any 
order toat he may deem to he proper and 
warranted by the facts and circ^tances ot 
a case. We are, therefore, unable to accede 
to toe contention of Mr. Malik dmt ^ap- 
peal from an order passed by the Custodian- 
General in revision against an pr^ inade 
by toe Custodian, an Additional Custody 
or an autoorised Deputy Custodi^ untmf 
Section 8, Section 14 or Section 2o of toe 
Act, is not maintainable. 

8. The contention of Mr. Mal& -with res- 
pect to toe use of the word toe occurrmg 
in Clause (c) of Section 30 also appears to, . 


9. The legislative history of toe law re- 
lating to evacuee property also seems to 
lend support to our opinion. We_ have haa 
so far two principal Acts relating to this 
subject in our State, toe first being _ the 
Jaminu and Kashmir Evacuees’ (Administra- 
tion of Propert)^) Act, 2005 (Act No. 10 of 
2005) and the second being the Jammu and 
Eaclirm'r Evacuecs’ (Administration of Pro- 
perty) Act, 2005 (Act No. 6 of 2006) ^yhich 
repealed toe earlier Act of 2005. Section 7j 
of toe Act No. 10 of 2005 conferred only 
a limited ri^t of appeal It entitled only 
a person aggrieved by an original order of 
an Assistant or Deputy Custodim of an 
evacuee property passed under Sec.6 
of toe Act (i.e., an order passed on an apph- 
cation seeking confirmation of a sale, mort- 
gage, pledge, lease, or other transfer of any 
toterest or ri^t in or over any property 
made by an evacuee or an intending eva- 
cuee) to go up in apped within sixiy days 
from toe date of the order to the Custoc^ 
of Evacuee Property. Sec. 30 of the latto 
Act as ori^nally enacted, and ^ it stood 
before toe 1st of Phagan 2007, (Bikrami) ran 
as undCT 


miuci ; — •- . 

“Appeal, review or revMon: 80. itoy 
person aggrieved by an order made under 
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may 


Section 14, or Section 25 
prefer an appeal — 

* 1 ? Custodian where the original 

Court where the origina] 
Aihtio^nnl Custodiaif^ 

Dep,S“cus,S*“ ” “ 

2. The appeal shall be presented in such 

prSbed^'^'^^ ^ 

3. Tim Custodian to whom the appeal is 
prefeired under Clause (a) of sub-section (1) 
may dispose of it himself or may make it 
oyer for disposal to an Additional Custo- 

K 4 . 1 ,°^ A° Custodian authorised 

by me Custodian in writing in this behalf 
(m thus ^cfaon referred to as the auihorised 
Deputy Custodian): Provided that no appeal 
tom an order of a Deputy Custodian shall 
be made over for disposal to the authorised 
Deputy Custodian. 

4. ne Custodian, Additional Custodian 
or authorised Deputy Custodian may, at 
any time, either on his own motion or on 
application made to him in this behalf, call 
for the record of any proceeding under this 
Act, which is pending before or has been 
^posed of by an officer subordinate to 
bim for the piupose of satisfj^g himself as 
to the legality or propriety of any order 
passed in the said proceeding and may pass 
^ch order in relation thereto as he thinks 
nt: 

Provided that the Custodian, the Addi- 
tional Custodian or the authorised Deputy 
Custodian shall not, under this sub-section, 
pass an order revising or modi^mig any 
order affecting any person without giving 
such person an opportunity of being heard: 

Provided further that, if one of the offi- 
cers aforesaid takes action under this sub- 
section, it shall not be competent for any 
other officer to do so. 

5. The Custodian, Additional Custodian 

[■Hnrjc<=«^ T^^a-nnHr. Tinf nnf- a 
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'. me uustooian, Aaoiuonai \_.ustoaian 
or authorised Deputy Custodian but not a 
Deputy or an Assistant Custodian may, after 
giving notice to the parties concerned, re- 
view his own order. 

6. Subject to the foregoing provisions of 
this section, any order made by the Custo- 
dian, Additional Custodian, Deputy Custo- 
dian, or Assistant Custodian, shall be final 
and shall not be called in question in any 
Court by way of appeal ; 0 r revision or in 
any original suit, application or execution 
proceeding”. 

It will be noticed that Secfa’on SO of the 
Act, as it _ stood before the 1st Phagan 
2007, pro^'ided that any person aggrieved 
by an order made under Section 8 (i.e., an 
order inade on -a claim preferred by any 
person in respect of any right to or interest 
in any property which is notified under S. 6 
^ evacuee property or in respect of wliich 
is regarding surrender of possession 

K made by the Custodian), Section 14 (i.e. 


property hv interest in any evacueg 

fcSfeSaWs: 

1st Phagan. 2007, Ve^Sstodi^-S^ 

were whS 

S the Government 

Act L ® ‘^’^ties under the 

No *23 oFlooT^th^/ Amending Act 

Sp "narAA ^ functioniry by 

crlat^or th ^ ^stodian-General w^ 
Section’ 30^*^ manifest ^t whereas under 

edbvth^mp^,^^„v A (c) as amend- 

wid7 5,wm ot^fp4^ ■“>* 

conferred on fL ^ ^ revision were 

on annirT ^ • 9®5^odian but trammeb 

Pnnrf appellate jurisdiction of the High 
Court were removed to a large extent md 
ffi^annp^y passed by ffie Custodian-General 
in sppe^ or revision from the order made 
by l£o Curtodia;. m AddiSoool 

lecS, “s s'S?? Custodian “S 

|SdiSn"fe?^‘’!SC ta. 

ffition only that the older ^ 

a; 


of sfc- 

of fho“ l£d“Sfo1SLS“p”S' l?™'3,o“c°„^?S; 
<^n-General on revisional side is maintain- 

ingty! reference is answered accord- 

paPj bles shall go back to the Bench con- 
cerned for decision of llie appeals on rneriS. 

12. S. M. FAZL ALT, C. J.: I agree. 

13. GUBTU J. s I agree. 

T)GB/D.V.C. Order accordingly. 
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AIR 1969 JAMMU AND KASHMIR 5 
(V 56 C 2). 

FULL BENCH 

S. MURTAZA FAZL ALT, G. J., L N. 

BHAT AND ANANT SINGH, JJ. 

Rattan Lai, Petitioner v. State, Respon- 
dent. 

Criminal Revn. No. 69 of 1968, D/-18-7- 
1968, from order of S.J., Jammu, D/-17-1- 
1968. 

Jammu and Kashmir Constitution Act (14 
of 1996), Ss. 5 and 88 — Jammu and Kash- 
mir Essential Supplies (Temporary Powers) 
Ordinance, 2003 — Difference between 
Ordinance issued under S. 5 and one issued 
under S. 38 — Former has a force of law 
and no Court can challenge its legali^fy 
The latter, however, will he a l^v for six 
months — Essential SuppUes (Temporary 
Pmvers) Ordinance, having been issued 
under S. 5 has force of law — Prosecution 
under if is not barred. AIR 1964 SC 381 
and AIR 1966 Raj 247, Reh om 

(Paras 4, 5 and 6) 

Cases Referred! Chronological Paras 
(1966) AIR 1966 Raj 247 (V 53)= 

1966 Cri LJ 1338, Ghasi Ram V. 

State ^ 

(1964) AIR 1964 SC 381 (V 51)= 

(1964) 1 Cri LT 269, Makhan 
Singh V. State of Punjab P 

(1954) AIR 1954 SC 683 (V 41)= 

1954 Cri LJ 1736, State of Uttar 
Pradesh v. Seth Jagamander D^ P 

(1951) AIR 1951 All 703 (V 38)= 

52 Cri LJ 1094, Jugmendar Das v. 

State " 

I. D. Grover, for Petitioner; Amar Chand, 
Ad^. Advocate-General, for Respondent. 

BHAT J.! The petitioner was prosecuted 
under Section 3/7 of the Essential Supplies 
(Temporary Powers) Ordinance, 2003 be- 
fore the Sub-Registrar, Magistrate, Jammu. 
An objection was raised on behalf of the peti- 
tioner before the learned Sub-Registrar that 
the prosecution was not maintainable. The 
Suh-Registrar-Magistrate rejected this con- 
tention of the petitioner on 11-7-1967 
against which a revision petition was pre- 
ferred before the learned Sessions Judge, 
Jammu, who also by means of his order 
dated 17th January 1968, rejected the revi- 
sion petition. A further revision has been 
presented in this Court against the order of 
the two Courts below.' 

2. We have heard the learned counsel 
for the petitioner as well as the Additional 
Advocate-General. 

3. The argument of Mr. Inderdass 
Grover is that the Essential Supplies (Tem- 
porary Powers) Ordinance, :2003, was pro- 
mulgated by His Highness for a limited 
period. It was during the war that the pro-, 
mulgation of this Ordinance to control the 
nnpo^ . export, production, supply . and 
distribution of a nd trade and commerce, in 

IL/IL/DI93/68 ^ ^ 
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food-stuffs, etc., became necessary. The 
war came to a close in the year 1946. As 
the Preamble of the Ordinance indicated, 
it was for a limited period, the Ordinance 
came to a close since the war was over. 
Therefore, the Ordinance having roent its 
force, no prosecution could be launched 
under it. 

An alternative argument was advanced 
by Mr. Grover to me effect that even if 
the Ordinance was promulgated by His 
Highness under the Constitution Act of 
1996, -under Section 38 of the same, it could 
last only for six months and the Jammu and 
Kashmir Defence Ac^ 1996 (Act No. 21 of 
1996) could remain in force during the 
continuance of the last war and for a period 
of six : months thereafter. His further argu- 
ment was that under Part XYIH of me 
Constitution of India, the power to declare 
an emergenc y v ested in the President only. 
This Part XVlll of the Constitution of India 
was made applicable to the State of Jammu 
and Kashmir, excepting Articles 358, 357 
and 360. There was a proviso added to 
Article 352 which shall be mentioned here- 
after. Therefore, according to the learned 
counsel for the petitioner, after the 14ih day 
of May 1954, the power of emergency legis- 
lation vested in the President of iltodia and 
will be deemed to have been taken away 
from the State Le^Iature or any other 
authority who could, before the introduc- 
tion of the Constitution into the State of 
Jammu and Kashmir, promulgate such 
Ordinance. 

4. We shaU examine these arguments 
separately. The Essential Supplies tempo- 
rary Powers) Ordinance, 2003, was promul- 
gated by His Highness under Sec. 5 of the 
Jammu and Kashmir Constitution Act, 1996 
(Act No. 14 of 1996), and came into force 
from the 15th day of Assuj 2003. The 
Preamble of this Ordinance says: 

“Whereas an emergency has arisen which 
makes it necessary to pro-vide for the conti- 
nuance during a limited period of powers 
of control, the import e:5)ort, production, 

supply and distribution of, Now, 

therefore, in exercise of the powers reserved 
under Section 5 of the Jammu and Kashmir 
Constitution Act, 1996, His Highness is 
pleased to make and issue the foUo-wing 
Ordinance.” 

The emphasis of the argument of Mr, 
Grover is that admittedly this Ordinance 
was enforced or promulgated for a “hmited 
period”, the limited period began from 15th 
Assuj 2003, which is equivment to 1946 
A.D. At the worst, the . Ordinance could 
be held to be alive during the war or in 
the words of Jammu and Kashmir Defence 
Act, 1996, for six months after the -war. 
The war came to an end in the year 1946 
and therefore any prosecution under- this 
Ordinance in the year 1966 would be 
meaningless because the Ordinance would 
have had spent its force.- The introduction 
of Jammu and Defence Act, 1996, or De- 
fence Rules in this argument is not at all 
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warrmted or called for. The prosecution is 
not launched under the Defence of Jammu 
and Kashmir Act or the Defence Rules of 
&e State. This is a separate piece of legis- 
lation in the shape of an Ordinance pro- 
mulgated bv the erstwhile Ruler. While 
discussing this aspect of the case, the argu- 
ment of Mr. Inderdass Grover was that 
under Section 38 of the Jammu and Kash- 
mir State Constitution Act of 1996, the life 
of an Ordinance would he only six months 
from the date of its promulgation. There- 
fore, he argued, this Ordinance was no 
longer law; but the learned counsel’s argu- 
ment fails to see the force of an Ordinance 
issued by His Highness u/s 5. of the J. & K. 
Constitution Aet of 1996 and issued under 
Section 38 of the same under Section 5 of 
the Jammu and Kashmir Constitution Act 
“all powers, legislative, . executive and judi- 
cial, in relation to the State and its govern- 
ment are hereby declared to be and . to have 
always been inherent in and possessed and 
retained by His Highness and nothing con- 
tained in this or any other Act shall affect 
or be deemed to have affected the right and 
prerogative of His Highness to make laws, 
and issue proclamations, orders and ordi- 
nances by virtue of his inherent authority”. 

If His Highness issued any ordinance, it 
had the force of law as if it nad been pass- 
ed by the Legislature of the State and no 
Comrt or authority could question its legality 
or validity. 

^ The Ordinance contemplated under Sec- 
tion 38 lays down that the Council may, in 
case of emergency or where immediate 
legislation is required in any matter affecting 
the peace and good government of the 
State submit to His Highness an Ordinance 
'and such Ordinance on being assented to 
by His Highness shall have the force of 
law for a period not exceeding six months 
from the date of its promulgation. The 
plain reading of this section would make it 
clear that an ordinance issued under that 
section would be issued (1) on the recom- 
mendation of the Council; (2) when imme- 
diate legislation was required; (3) it must bo 
pertaining to the peace and good govern- 
ment of the State; (4) after receiving the 
assent of His EUghness it would be law 
■for six months. But die Essential Supplies 
(Temporary Powers) Ordinance, 2003,_ was 
promulgated by His Highness under in- 
herent authority as contained in Section 5 
and therefore it had the force of law, imless 
repealed by any competent authority which 
would be^ either His Highness himself pc 
the State Legislature under the new Consti- 
tution of the State. 

6. Then again wo take up the words “a 
limited perioa’ so much emphasised upon 
by Mr. Inderdass Grover. His argument 
was that the Ordinance was promulgated 
for a limited period, which according to 
him should bo constimed as the perioa of 
war or at the most six months thereafter, 
which means that after October 1946 when 
the war came to an end, six months there- 
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^er the Ordinance would be deemed to 
have ^ent its force. In support of tto 
^0 authorities:' AIR 
703 and AIR 1954 SC 683. In 
which was decided by 
^«P 0 rted as 

^R 1951 All Z03, went in appem to the 
oupreme Court and its decision was report- 
ed m -^R 1954 SC 683. The relevant por- 
tion ot that decision lays down that : 

'When a statute is r^ealed or comes to 
an automatic end by efflux of time, no pro- 
secution for acts done during the continu- 
ance of the repealed or expired Act can be 
commenced alter the date of its repeal or 
expiry because that would amoimt to en- 
forcement of a repealed or a dead Act. In 
J rP®o^^ statutes this rule stands 
modified by Section 6 of the General 
Clauses Act. An expiring Act, however, is 
not governed by the rule enunciated in that 
section. 

So far" as this proposition of law is con- 
cemed, there can be no dispute about it. 
When a certain piece of legislation has 
ceased to ei^t, any prosecution under the 
would be mal^g a dead horse gallop, 
^^en ™ere is no life in the horse, how can 
It g^opi^ Therefore, any prosecution 
launched under a repealed Act or Ordinance 
^„™®3J™gfoss and cannot be maintained. 
What IS foe crux of foe matter is that who 
whether foe limited period for 
which this Essential Supplies (Temporary 
Powers)^ Ordinance, 2003, was promulgated, 
l^s expired or not. In our opim'on it is not 
foe Courts which can say that a particular 
emergency has either arisen or has come 
to an end. It is for the authority in whom 
foe power to declare foe emergency is vest- 
ed, to declare by any subsequent declara- 
tion that foe , emergency has ceased The 
Courts cannot substitute their opinion when 
foe emergency shoiild be deemed to have 

r we are sup- 

ported by foe following authorides- AIR 
1964 SC 381 and AIR 1966 Raj 247 In 
^I^ Supreme Court authority it has been 

....The fact that emergency may last 
for a long period and as a consequence citi- 
zens may be precluded from enforcing 
fondamental rights under Articles 14 21 and 
p durmg the period of foe order has no 

of detention. How 
long foe Proclainafaon of Emergency should 
restrictions should bo 
imposed on foe fundamental rights of citi- 
zens dunng foe pendency of foe emei- 
“Otters which must inevitably 
De lett to foe executive because foe execu- 
uve kno\vs foe requirements of foe situa- 
faon and foe effect of compulsive factors 
„ operate during foe periods of grave 
crisis . ^ 

In the Rajasthan authority it has been 
laid down that — 

T_t cannot be said foat there was no justi- 
ncahon for foe continuance of foo procla- 
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j-i-p of tBe President whenever he of 

mation of emergency , at date o financial stabihty or cre^t of ^ 

■netitioner s detention m 1964 wn £ territory thereof is th^t^ 

CcWtion was ^Articles 356 and 860 of' gie Con^- 

^hinese aggression ia P^^S^^^I^onlamation tution of India are not apphcable to Ae 
cause the question Wt? allowed to State of Jammu and Kashmir Under AA- 

„JS^te«ua.dKash^ and .treads 

“No Proclamation of Emergency made on 
grounds only of internal disturbance or im- 
minent danger thereof shall have ^ect in 
relation to Sie State of Jammu and Kas^ 


stitution, been leit 

r“U“"orS‘e 

to interpose *e^- 

selves in such matter, 


Therefore, when i Q^^^^'rity on 

\-\^-“^nf i^merje^crtow tSr 

the basis of an enierge y, 


reiauuu lu tiTjx — i •x. 

(except as respects Article 354) unless it is 
made at the request or wi& die ^ncm- 
aelia^ of an emergency, uuw — ^^nce of the Government of that State. 

emCTgenw should con authority, ^s would be clear from reciting ^e above 

44...r>1^r nnf-mn tne QlSCreuou ^ . .. 1 ^.V?_ t? ^Tp.Tnnnrarv 


emCTgenw shoma cuu authority, would be clear from recitmg above 

tirely wtW fccrgto . Articles, this Essential Supphes (Temporary 

The Courts ?^ft^-^®tter independently, powers) Ordinance, 2003 (Ordmance . No. 1 

pretation or i^hge m g- to this case, £003) was not issued imder any of the 

tnless die stated to have ves^ in the President under Part 

the short OrdiSince ^1 continue to of the Constitution. In facb "^eu 

been over, 9^ f^the executive or for ^ Ordinance was promulgated, the Con- 

be in force. is lo the local gtitution of India was not enforced and even 

the State ^Sting to the Jter the enforcement of the Constitution oi 

conditior^, produ&o^ etc., ££ and its limited application to the 

control, the imp rt, ^ to make and keep gtate of Jammu and Kashmir from of 

of “ Iv of the same for Ae ^ 954 ^ the matter covered bv Ae Essen- 

the effective supply o power imder tial gnpphes (Temporary Powers) Ordm^ce, 

public at i^Se. “ev factors. There- £003, is quite foreign to and is not wthm 

this Act to ® . I -j^j. Xnderdass is oi the purview of Part XVIII of the Consti- 

fore, d^ Stete has two Houses tution of India. Under Article 372 of the 

no avail to mm. in , ^l^ture feels that Constitution of India all laws in force in the 

of Legislature, jf . £ ® continuing this territory of India immediately before thei 

there is no ^cessuy food-grains, it can commencement of the Constitution shall 
power of ttij- Ordinance by means continue in force therein until altered or re- 

very easily q'jh that is dorm, pgaled or amended by a competent Le^-, 

which was issued under *e future or other competent authority. In the 
this Ordinanc erstwhile Buler shall apphcation of this Article to the State of 

inherent c 1 and shall contoue Jammu and Kashmir a reference to the laws 

have the fore tatute book of the St^. force in the territory of India shall hi' 
to rem^ argument under Part XVIII elude reference of ‘Hickyats’, ‘Mam, Ishti- 

wii IS?! » 


State Council Resolutions, Resolutions of 
the Constituent Assembly and other in- 
struments having the force of law in the 
territory of the State of Jammu and Kash- 
mir. 

The Essential Supplies (Temporary 
Powers) Ordinance, 2003, was law in force 
at the time of application of the Constitu- 
tion of India to the State. This Ordmance 
has not up to the time of this decision been 
repealed by His Higlmess who promulgated 
it or after him by his successors, the State 
Legislature. Therefore, its operation is 
• t 1 riichirnoTipp uuuci saved. Under the Constitution of Jar^u 
aggression or “^em^ .^iT^emergenSr Sd Kashmir, Sec. 157 after the repeal of 
Article 356 a proclama r_u,.„ of con- the Tammu and Kashmir Constitution Act^ 

mtw r 4 , State. He 1996^14 of .1996),, aU laws , in force m *. 


mtroauceu. „.v,owo-fancips which 

safegumd ag^t ^®y^ namely, 

m L Lergemy due to external aggression 

(1) an emerpney Que emergency 

Se S fto^f^Stional machine^ in 

Stete^ anHs) financial emergency. Under 
S5de 352 W the Constitetion, a nmek- 
mation of emergency may be rnade ^7 ^ 

President when he is satisfied tha 
emergency exists whereby the secu^ o 

S or of any part of the temtory hereof 
If threatened, wither by wp or ertemd 
aggression, or MemA tobme^ Und« 


satuaonai mat-unici^r , 

President is empowered to make a procla- 
mation under this article whenever he ^satis- 
fied that the Government of the State cm- 
not be carried on in accordance with the 
provisions of the Constitution either on the 
report of the Governor of the State or other- 
wise. Under Article 360 a proclamation or 
fingnHnl emergency can be made by the 


State immediately before the commence- 
ment of Constitution shall continue m 

force until altered or repealed or amendp 
by competent authority. Nottog of the 
sort has been done so far and therefore, 
the Essential Supplies (Temporary Powers) 
Ordinance, 2003, continues to he the law m 
force in the State and any person who con- 



8 J. & K. Subhash Chander v. Bodh 

travenes any of its provisions can be pro- 
perly and legally prosecuted under Ihis 
Ordinance. 

7* _ Therefore, there is no force in thfq 
revision petition, which is dismissed. 

8. S. MURTAZA FAZL ALI C.J.; I 

agree. 

9. ANANT SINGH J.; I agree. ' 

GGM/D.V.C. Petition dismissed. 


Raj (Jaswant Singh jf.) 


A.LR. 


AIR 1969 JAMMU AND KASHMIR 8 
(V S6 C 3) 
giASWANT SINGH, J. 

Subhash Chander, Petitioner v. Shri Bodh 
Raj and another. Respondents. 

Civil Revn. No. 202 of 1967^ D/-3-5- 

1968. 

Ovil P. C. (1908), Ss. 144, 151 — Abuse 
of process of Court — Restitution — Court 
has inherent power to grant — (Maxim 
— Actus Ciuiae Neminem Gravabit). 

The Court has inherent power to rectify 
its own mistake or mistakes of its officer and 
to redress the wrong which may have re- 
sulted from an abuse of the process of the 
Court and to order restitution where the 
ends of justice may so require. Section 151, 
Civil P. C., which is based on the principle 
Actus Curiae Neminem Gravabit, an act of 
the Court shall prejudice no person, covers 
all such cases. (Paras 7, 8) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 Mad 404 (V 51) = 

ILR (1964) 1 Mad 923, Chokalingam 
Asari v. N. S. Krishna Iyer 7 

(1959) AIR 1959 Ker 401 (V 46) = 

1958 Ker LT 331, Padmanabha 
PiUai Govinda Pillai v. Padmanabha 
Pillai Raman Pillai 7i 

(1937) AIR 1937 Mad 694 (V 24) = 

1937 Mad WN 342, Radha Bai 
Maharanee v. ijagannadha Naidu 7 

(1870) 3 PC 465 =7l Moo PC (NS) 

314, Rodger v. Comptoir D’Escom- 
pte De Paris ® 

Ishwar Singh, for Petitioner; V. S. Mal- 
hotra, for Respondents. 

ORDER: This is an application to revfee 
the order dated Slst December, 1966 of the 
Munsiff, Jammu, holding the apphcabon, 
made before him under Section 151, Civil 
P. C. by Vinod Kumar respondent No. 2 


dent No 1. On the execution of this decree 
bemg t^en out, a warrant for eviction of 
me jud^ent^ebtor and delivery to the 
decree-holder of the possession of the shop 
tor which decree had been passed was 
Ksued and the Nazir of the Court was 
deputy by the Munsiff to deliver posses- 
shop to ,the decree-holder, 
un the - Nazir making a report that posses- 
sion of the shop was duly delivered on 2-8- 
Nishandehi of Charanjit Lai, 
me father of the petitioner decree-holder, 
me execution application was consigned to 
S® sa&faction of the decree. 

XT September 1966, the respon- 
^ ^ application before the 

Munsiff Jammu stating that he had been 
\wongfully and fraudulently deprived in his 
absence of possession of the shop which had 
been got on rent from Rajinder Kumar and 
in which he was carrying on the business 
of sp^e parts, that the shop of which posses- 
sion. had been taken away from him by the 
N^ir of the Co^ was not the shop for 
which decree had been passed and praying 
mat imst^e be rectified and possession of 
the shop be restored to him. 


1 . :j. ny vmoa xv-uiuai 

herein, for restoration of possession of the 
shop mentioned in the application, (on^me 
ground that it was not the shop for which 
me decree for ejectment against respon- 
dent No. 1 had been passed) to be maintain- 
able. 

2. The facts relevant for the purpose of 
this petition are : — 

On the 28th April, 1966, an ex parto 
decree for ejectment from a shop situate on 
B. C. Road, Jammu, was passed in favour 
of the p etitioner against Bodh Raj respon- 

HE/HL/D244/68 


3. The application was' resisted by the 
pefationer-decree-holder contending inter alia 
toat the decree had been satisfied, that the 

become functus officio, that the 
apphcabon under Section 151, Civil P. C. 
was not mai n tainable and that a separate 
smt ought to have been brought by respon- 
dent No. 2 for, possession of the shop. 

4. The learned Munsiff after consider- 
ing the objections and hearing the submis- 
sions of the learned counsel for the parties 
held that the apph'cafa’on was maintainable 
and if after summary inquiiy it was found 
that possession of a shop other than the one 
for wluch decree had been passed had been ' 
dehvered action under Section 151 Civil 
P. C., could be made. With these fihdfo^ 
he called upon the respondent No 2 to 
lead evidence m support of his application. 

counsel 

for the_ pebboner appealing in support of 

has conten^d tliat 

to jurisffiction'^ ii^^oI<^?ffiat^e^Shb^ 

6. Mr. V. S. Malhoba, learned counsel 
for respondent No. 2 has on the othe^S 
contended that Section 151, Civil P C 
covered the case and no interference wm 

Jammu.^”"^ Munsiff 

careful consideration of the 
matter and examination of the law bearing 

opinion tliat Sec- 
is based on tlie 
pnnciple Actus Cunae Neminem Gravabit — 
an act of the Court shall prejudice no per- 
son, covers all such c.Tses where the act of 
me Court or any of its officers has resulted 
m some miury to a party or where there has 
been an abuse of the process of the Court 


1969 X1CU3J-W tJ 

I am fortified in ;^Xer ^Co^toii 
if Privy m RodgCT ^ 

D'Escompte De e it was field ^t r;“]7-^ongfu]ly dispossessea oy 

% Moo PC (NS) ^ take care tfiat fie JS k,^ to recover posses- 

it is tfie duW of ^ of wfiole lo^ ^Sg pro^edings in 

no act of tfie Court m to ?. H-^^nocrTteiSiit is dispossessed he 

S°to MR iTu^ J 71 S aae 

1 .!- ISS. 

tolTcMSoS'aSrS by pro- 

F« 2 »RW.lfS 

5,d AIR 1962 SC 547, Refi on; 
^’^er^AuS Contra): A dispos- 

£^to°S“Se SX: 

;ras“hll^ that Sec. Ue^Coi^t to one ^ Irre-iiState- 

exfiaustive of &e powe Sec. 56 of tfie Tenant 

order restitution ^n sm^ require, ^second is tfie usual remedy m the 

Civil Court ^vitfiin tfie prescribed penod^of 


Na.bSM#v.BaioRa»(FBH^.^M: 


J. & K. 9 


(Per Ali, C. *., mi Bbat J., Anant Sta^ 

"• K 4 



been sold nnotfier has been soli 

been 1939 ^er 401, it 

Acam m AIR , ^ i 5 i Civil P- C^ 

.that pedfi'™ the exe’cuting Court 

is maintamable wnere ^ commits , a 

^cts ^vitfiout a specific 

mistake m to t^terms of the 

plot of land eontr^ to e .^^tb. 

Secree. ^^efermce may ^ it 

advantage to MR 19^ C. was not 

w^ field that Sec. i Court to 


iSSSriSiction Sider'^Sec. 151, Civd 

• l-Tto flfoT6S3i^ S.utll'' 
8 . keeping to wew inherent 

orities, I mvn mistake or ^ist^es 

Dower to rectify to cwu ^ -wrong which 
: Pfto officer and to r^^J^e of the 
may have r®sultM Rom ^ ^ ^l^tu- 

gon wfiefe tfil erefore, 

quire. The learned 

No* fteSio for resBbrBon war 

maintainable. -pn<!ons I find no 

J-e £“BS%SrlS wi dir ^-1 

witi costs. 

hgp/d.v.c. 


Act The second is the usual remeay m u.. 
c4 Court wtfito tfie prescnbed 
limi tation. ' 

(B) 


and 


avn P. C. (1908), Preamble 
S 9 _ Provision regarding bar ot 
Ion - Rule as to -r,. 

Statutes — Bar of jurisdiction). _ 

Unless there is a_ specific provkion fiarrmg 
tfie jurisdiction of the ciim .^rirt’ . ft® 
Courts cannot spell out a bar of the ]ur^(^- 
tion of the ci\ffi Court by a process of im- 
plied reasoning. Whenever , a statute conM 
a provision barring the ji^diction of a ci^ 
Court, it must he sMctly construed ^d 
co^ed only to the four comers of toe h^ 
contained to the said statute. (Para 17). 

(C) Civil P. C. (1908), Pre^ble — Re- 

Clauses Act (1897), S. 6 ). 

Whenever a legislature repeals ^ P^- 

Am 1969 JAmro ^ KASHMm 9 ^ Jjn‘°ri2l .fSst l^ve'blTmth ^ 

.KR«AT Sr"Sr Cbronolo^e/^- 
q 'KTORTAZA FAZL ali, C; J.^J-N-BHA Mg 05 ^ air 1963 j and K 56 (V 52) — 

s. filURT^ YnANT SLNGH, |J. ^^S^h LJ 234, Smt. Lakto v 

Nasib Singh,' Appellant v. Bajo Ram, Res- Soh^p^. 3 ,, 

pondent. j Vo 59 of 1966, D/-29-4- ^ -rr u n qr.^) 1 Puni 382 (FB), Bhag 

ntbS? til i, Udham- 


Revision dismissed. 


Second Ap^al No py or^, 

1968, from order of Dist ana . 3., 

Tiur D/-25-6-1966. , 

' T - Tammu. sind. Kssli*' 

(A) Tenancy Laws — amended 

— Dispossession of te°am ny^ 

Remedies for tenant,— 
able — No alternative, right to ™ 

Revenue Court (Per miq^ty) ^ ’ m g-yy^* 

(1908), S. 9) — (Specific Relief Act (l«/7), 

S. 9). 


FL/GL/C6o4/68 


963) AIR I 960 Pun] t y — 

]LR (1965) 1 Punj 382 (FB), B^ag g 
Singh V. Jawahar Sin^ _ 13, to 

(1962) MR 1962 SC 547 (V 49) 

^ (1962) 3 SCR 673, Magiti Sasamal 

V. Pandafi Bissoi . 

nq42) AIR 1942 Lab 217 (V 29) — 

^ ILR ^3) Lab 191 (Fb\ Bam v. 

L^I^Grover, for Appellant; R. C. Nandal 

'“aSSt'^STOGB I.i Tbs only question 

Shete SS % to 



Nasib Singh v. Bajo Ram (PB) (Bhat T.T 


10 J. & K. 

raSpSeSf o?°Sed SerSon°S5 "ol 
2 f Tenancy A^t 

on^‘ filed his suit 

bom a.t?„it1Sd‘®on°2260 
lord, appeDant Nasib sljf “ ^ ^ 

admitted the resoon- 

oral sSre'nli Vth^hoffgS^^^^^ 

of the' cSl 

r,Ji “d the Court of an- 

p^ below bemg the District Judge Udhai^ 
pur, did not accept the appeUant5 cSTe^f 
oral surrender, and held &at Civil Court 
oompetent to try this suih ^ acceS^ 
mg the respondents case of illegal disnossM 
Sion by the appeUant, decreed S 7m? 

»n. ^ ti . . 


q P - 

Sdi?tio^'^X°ava c?X*^ ? 

the land from tie taSoti* 1’““““““ 

tioi%5^of tar of Sec 

extend^ to ? Jii? fnf nL heen| 

and the bar that Tin ,5 possession by 3 tenanti 
tion 56 ^ib-cWe / 9 ^ Sec-| 

has deliberately been <E”eted*° 
it stands now j- law as 

pancy tenant fine ft ^ ^^possessed occu- 
^e is open to him 

M appb?aHot“4f“a^ ”»!» 

,^pT appellant has since filed this an- Provided in Seefen % of t^® rSf a f 
peal. The pomt urged on his behalf is thft ^o second remedv is tiio Tenancy Act, 
m view nffh. ! « that the Civil Co^S^Sfhin fSf “I 


on ms behalf is that 
S provisions of Section 56 (1) 

*® ®°fy comedy avil- 
£ka r^pondent was to make an ap- 
pheafaon to the Revenue Court for r^ 
mstatement to 4e land from which he had 
been wrongly (hspossessed, -otherwise, than 
m due course of raw. It is said that the res- 
pondent hai^g failed to avail himself of the 
^d provision could not go to the Civil 
L-o^ to seek lus possession, since such a 
^t would be barred under Section 85 of 
the lenancy Act 

l®anied District Judge in his well 
considered judgment, has quite ably dispos- 
®u of this issue in respondents favour, and 
1 tonk, for quite good reasons. Section 85. 
®ub-clause (3) is as follows ; — 

• following suits shall be instituted 

m, and heard and determined by. Revenue 
Courts, and no other Court shall take 
cognizance of any dispute or matter \vith 
respect to which any such suit might be 
instituted”. 

7. The class of dispute or matters which 
h^e been excluded from the j'urisdiction of 
other Court than the Revenue Court, have 
been enumerated in the two groups there- 
under. It would be noticed that these two 
CToups refer to so many Idnds of cases, but 
do not include a suit by a tenant for re- 
coveiy of possession in case of dispossession 
by his landlord. It is, therefore, clear that a 
^it for possession by a tenant in case of 

.1 .i*'i 11 11 .1 


the Ci^ Court ®^al remedy in 

of hStiS^ *^® Prescribed period 

refirted^to ^ also 

of this Court, BhltJ^°ou?^4,. 
m AIR 1965^ IT, and'k ^ esteemed brother, 
beld that oncB^'t^ fA^ f®’- ^'^®re he has 
ceases to be a tenS^Ld ^P®®f s®ed, he 
not bring a suii therefore, can- 

in a Revenue Pnnrt possession 

Us sSs“y”l£‘’'S= g" U ™ J a cas^ 

Us™fiy‘’'’S.?drS fe gf-. 

Court. But I hive shoivn aboS thrt 

for recoveiys of possessinn ™at a smt 

tenant is not coverLl hv I/J' '^'fPessessed 
Tenancy Act ^d S of *e 

a suit under the old bamng such 

Act has been dL?ed °f f^® 

7 O n-r|_ »... . _ 


^it for possession by a tenant in case of 
dispossession by the landlord has not been 
Included under Section 85 of the Tenancy 
Act. 

8. It may be mentioned, as the learned 
District Judge, has also pointed out dial 
prior to die amendment or the Tenancy Act 
in 1955 Section 85 had a sub-clause (2) 
which read : 

“A tenant who has been dispossessed and 
who h^ not instituted a suit under sub-sec- 
tion (1) wi^n the period prescribed, shall 
pot be entided thereafter to institute a suit 
m any Court. for the recovery of possession 
*®?“®y or for odier relief for such 
dispossession or qectment". 


in Affi ms Punj 
has no application in t W ^ appellant 
the Pun/ab Ten^c^Act of 

qm-te ^erent from^those S the^Ta^"'* 

JSSS a.?-dfcc'“T‘ 

ed in Sections 50 (a)^and“S° of^d 
Tenney Act. It is My nece^saS%?““^/‘^ 
to them, when I InvA ro refer 

our provisions of the TAm above diat 

different. Tenancy Act are quite 

in tto CM Com"-' ‘'H U- »« 
Jbmojs no mcriMo E nSS ifgTfnnt- 
fore, dismissed with cost. ff*®re- 

view or mmo was based mainly on a Full 


_ Nadb Sto^ V. Baio Bam (EB> m C-U . “ 

reported as fhmitv reported as AIB. ^ 1965 if and K 56, relying upon 

ins griS^^ea^rieaSS 

°&SS/^=5ty’toaBftam self -m^rfSwpTS te lSb 
S b be bas ffif SS^aStborities case TpwT^n barring *e 

Lahore and Supreme . a statate con^ a pr it must be 

above referred to. judgment that i^^^^°onstrued ^d confined only to tbe| 

Brfe to & JLn.- of 

tbat judgment, one pre- of Tplr^r^as ^ 

case is ole^y ^^^JJedy of a disposses- ^ ^ ^ct there was a specific Pro'^jon 

sent case. Tb®^® m „ g^it for recovery of ? q % (2j for ejectment or a disposs^sed] 
sed tenant w^ to Be S„?;twlnbb was subsequently repealed by 

■nnssession before the -u r^mvirion exists, ^o^ant w 1955. Whenever a le^- 

a partiSar provision tbe| 

SrfSrS ? 

Sid the ptenMon in the mstot oge . waj 


ssd tenant to mo “ " Court vnthin 

favour of the c^Hoif 85 , first group, 
be covered on^®^ J®^ee° iSlord and tenant 

MMmim 


4e SSSeMnot inlSd-m- bat al 
“ V a Spoasessed tenant m the eivi 
Court 

18. Beading the various clauses of bec^ 
r tt: - ert A r»i* it* seoms to me 


s-ssg^ia. 


tiie dispute or toere ^ 

about any of ^®. is dispossessed, the 

tenancy. Once a ton^t ^oes not arise 


- - ^ J nf u^s^siou hoes not 
suit forjecove^ It if a right, which L vest^ 
ic u c>— rtccdccinn or 


^t of the le^e: -.rinTos-s^-on^pf 

iu the ^®oa^ ^eeu wrongfully dis- 

property who b posses- 

possess^. On me m posses- 
sion, is dispossessed he can 

Sion, once a Person is p even 

be dism^d _ ^ ^ ^ ^g. 

16. AH C. J learned brothers, 

ment proposed by Y ^ ^ appeal 

Bhat and Anant Smgh JJ-, . j .^ould 

should he dismissed ivith OTSts, hu 
l£ to add a few Imes of my own on the 

points involved in this appeal- 
thaVlhe^iponSi5''a tenant ®of‘'p 

'S'^e‘“ten‘"^tC'S£ra1uf'in M 

Court with the prayer toat he may he put 
in possession of the land as he v^ "P 
sessed against the procedure established by 
law. Both the Courts have foimd that ^ the 


law. Both the Courts nave loimu uuai. ^ — 
question of title was involved, the smt w|S 
maintainable and was not h^ed by h._ o 
of the Tenancy Act, nor under any other 


“ "Tenantf means a person who holds land, 
under the State, or under anoBer perso^ 
and is, or but for a special contract m toat 
behalf would be, liable to pay rent for that 
land, to the State or to that person.... 
S^analysis of this definition manJestly 
shows that before a person can be a tenant 
under the Tenancy Act, he must be holdmg 
the land imder the State or_ some other 
person. The moment a tenant ^ dispossessed 
lither under the provisions _ of ^e Tenan^ 
Act or by force or otherwise, he ceases to 
be a ten^ and therefore no proceedmg ^ 
TOutemplated by Sec. 85 can be launched 
either by or against the said tenai^ The 
leSned counsef for the appellant, howeve^ 
submitted that if this be the posihon, then 
the tenant would have no n^t to file a ^t 
for possession. This ^gmnrat, however, can 
be ^ered in the foUowmg manner. 

19 It is well settled that possessory tide 
is a *good tide in a person to be panted a 
decree for possession under Sec. 9 of the 
Scffic Rehef Act Under the provraons B 
tfe Tenancy Act a tenant has a statutoty 
ridit trSf ejected only , in accordance ^th 

ti,?mmmer lid dov^-m- and the^conditiog 

SSefSl^ ^^lmBord^y“oses° to di^sKS 
ti2%mUme'^Tres1ribe^^^ thTSicy 



f ^ Singh J5 

&e tpS purposes of the Tenancy Act ' ^ 

tUe tenant ceases to occupy the lanJ 

tafia’s “to® h®?' “ ™- 

£11 ft, iSr? .L“t-ge"Sfge fitS 

in due course of law and not othenSS 
such a right which in thig case is a nos 

inTdvS'®Cour‘ adjudioaled 


Koo • T ” ” A. L R, 

,(Evas“i,;“aS 

atitaBo, of - (C.» 

s& J“r" “d mSI 

seotatiM of Kasim* Eepm; 

Sec. 44 Act (4 of 1957) 

on T Bon ofpMJ?TS,“''^^'^ ®'P"»2 

20 I regret I am unable to agree with ^iou to servh iiArS. r^"' <^o°fractuaI obliga- 
uiy jeamed brother Anant Singh T. on the date — . No disnTinTi*fP°«^™?^°^ ® future 
question that a dispossessed tenant has an ^ ^ member of Letrisf-uf^ chosen 

“ possession by ludia Art. IQ^f^ (Comtitution 

taJong proceedings m a revenue Court with- (D) CnnifiHjH ’ e -r 20 ) 

months of the date of his disposses- Section 69 TamT>f^ Jai^u and Kashmir, 

Sion, because Sec. 85 of the Tenancy St mentation of Ih/^^i Eepre-’ 

does not contam any such clause. I^uther- Sec. 44 -J (4 of 1957), 

more, as I W ateady mentioned Sove, not £ taken 

a (Wssess^ tenant ceases to be a ten^ “«°^atiorSp« on fK« T. of 

-I-. - 

and 

sentafion of the P^Ie Sf 
don 24 id) -T ^ of 4957), Sec 

-^orS^ “d “S of 

words "any serviepc^^ servires ). 
used in Sec. 24 (d) ^oea 

The provision means 
Government has mdSfflcen 

service to any concern render any 

any person has person and if 

TO-th the. Government for“4°e ^ §"®®“®of 

of any service underfoi5°^ t ®. Performance 
is not cSuSiS*^? 'K." s »«1 poison 

debt«fa„/of™ iSdMdod to"B,^"'V^'‘ 

^^HooBon Poto. No. 38 of 1967, D/-26.4. gSram^f - 

W ConsUtuBon of Jamma and Kashmir, cSSSSmt oJa^toftS *3 f“l’° 1 “'“'^ SBift 
1956, S. 69 — Jammu and Kashmir Eepre- qualification nor its dis- 

sentation of the People Act (4 of 1957), Sec- 201, Eel. on ® breach. AIB I960 Mad 
bon 44 — - “Holds any ofiice of profit” — -pu cnteHnrr • * (Para 23) 

Mea^g of — Mere issue of letter of ap- Government ^ agreement with the 

pomtment — Not enough — (Words and bonal exnpnc^^ tal^g Joan to defrav eduoi- 
Phrases — ‘Holds”) — (Constitution of emment ^nr agree to serve Gov" 

In&Arts. 191, 58). ' S^fo^bailf T “ "0 

Ihe word Holds” in Sec. 69 has been Legislative Assemblv ° a member of 

used in the present tense, which, means that (F) Con , (Pam 25) 

at the time of the filing of the nomination Section 69 To° Jammu and Kas hmir 

papers or at the time of scrutiny a candi- sentation of Kashmir Eepre 

date must actually hold an office of profit. Sea ^ — wfronl ® of 1957T 

b'on of nomina. 


fWof • 7 tenancy Act and has 

Sp re-instated under 

trm Act. ^at_ is why such a tenant gets g 
nght to be rei^tated under the general law, 
Comt instituting a suit in a civii 

21. For these reasons ! agree that the 
appeal be dismissed with costs. 

HGP/D.V.G. Appeal dismissed. 


AIB 1969 JAMMU AND KASHMIR 12 
(V 56 C 5) 

ANANT SINGH, [f. 

Bam Dass and another. Petitioners 
Gnandu La], Eespondent, 

TT»1 . < ^ _ 


V. 


uaie must actually bold an office ot pitffit. 
The riiere issue of any appointment letter is 
not enough to say that the person concerned 
holds an office of profit on the date when 
the appointment letter is actually issued. A 
person, on securing an appointment letter, 
mav not in?n the nnnnintment. "Ra will ho 


*^i^4upcr rejecDc 

s (iiiiriTu)'"™”'’®"” - 

fio?pSr “uiira^SEH- roJooHon of nomina- 
person, on securing an appointment letter, bon. almn^V ^hong presump- 

may not join the appointment. He ^vilI be ele^Hon hac result S 

deemed to be holding the office only when SS onlv Z uia eriallv affected. It r^ 
he actuaUy joins it. , (Para 17) .^'Peculation, and 

"" •' ■- -Koahn* Bon 


•' ^ ' .. 

(B) Constitution of Jammu and Kashmir, 
Section 69 — Jammu and Kashmir Eepre- 
sentatibn of the People Act (4 of 1957), 
Sec. 44 — Objection to validity of nomina- 
non p.aper — Onus to prove disqualifiai- 
uon or defect is on part>’ who raises objeo- 
uon — Returning officer cannot ask the 

A .1 •_ .• *• 


mono 

or acceptance of nommafaon papers urged). 
Cases Referred; Chronologia'il^^'^IpJS 

O A 1 /V ▼ 


non Returning officer cannot ask the Cases Rcferref!* • 

^didato to whose nominafaon o bjection has (I960) AIR I960 Mad*20WV^ - 

^/TL/C652/68 ^ x?®®’ Velusami Thevar 

V. G. Eaja Namar 24 


Ram Dass v. Chandu Lai (Anant Sm^ 


J. & K. 13 


1969 ^ 

R. H. Bhalgotra, for Appellant; D. 
Tliakur, for Respondent. 

ORDER: In a straig^g^test a 

to the Tai^u |“^aSr^Sclieduled Caste 
Assembly fro™ ^^^-ti^ner No. 1, lost to 

peaaoneg ffled 

Petition before toe Elecaon j^^Uenging 

India, New DelK Xrto,n on the sole 

the vahdity of toe oloofron o^e 

ground toat toe Constitu- 

£„tor candidate g“d to Here. 


puuucii.^* 

to t) ana two official witnesses — . 

8. He also brought on the record 
documentary evidence. 

5. The issues remained the same ^ had 
been framed by toe Election Tnbunal. 

6 In regard to issue No. 3 relatog to 
the’age of Saloch, toe six pnvate witnesses, 
all spoke to the age of Safoch, saying, to 
he was bom 2 to 3 years before toe 
L-bance of 1947, and tbereby, woidd fe 
hi<; affe below 25 years on the date of filing 
te SmSL papers. Saloch, to hh 

dence before toe Election Tnbunal, d^os^ 
aeutoo 10 /(_1Q4R anri hnri nro- 


ground th^t same Constitu- ^^.^tefoTe toe Election Tribunal, d^osed 

another candidate tro^^^ referred to here- on 12-4-1948 and had pr^ 

ency, Cbhap Saloch, was wrongly j ^ Matriculation certificate m support 

sometimes only as aai > 24-1-67 .. IT»1 — c raf -R w.s. Nos. 1 to 6 


leleoted by the „ljl<,h was held 

after finding that Saloch held, 

on 23-15, ^^^^ont, an office of 

rmder a Qualification under 

profi^ wffich hg a ^^titution of 

h^ir St il said that he did not hold 
3 . TheEM^Pettto^^tto*^ 

Election Tnbunto bemg to ^gjore 

of Udbampm. The ^po ^ppo^. 

the Tnbun^l^^«,^ nomination papers 


that he was bom on i.z,-‘±-io^u t--- 

^ced his Matriculation cerifficate m support 
of it. The evidence of R. Ws. Nos. 1 to 6 
is not at all specific. They had no r 

to know toe date or month of bi^ of 
Saloch The learned counsel, Mr. D. U. 
Thakur, appearing for the 
frankly conceded that the evidence with r^ 
vS-d to toe age of Saloch is not sufficient to 
hold that he was below the prescnb^ 
of 25 years at toe time he had ffled to 
nomination^ papers. He therefore, did not 

pr^s ^^5leamed counsel did not press 
'• -- ■ .[jjg non-com- 


I MIS OV/J-txv 

* am not able to 
where those details 
came trom. ims issue, therefore, has rightiy 
been not pressed by the learned counsel tor 
the respondent. j -j j 

8. Issues Nos. 3 and 4 are decided, m 

favour of the petitioner. . n 

9. The real issues which, require to be 
carefully considered, are issues Nos. 1 and 
2, which I would put in the foUowmg 
words. (See Para S). 

®b.“x^S=rsS ; Chaiiu hate M son. _ 

possess age ^^ahficaSon g 

?o°n.toSo'S''p^e? was soruttoised and re- 


referred to nereaitci 

tii7 Art. ’ TEe Elegion Tnb^jS^lssues: 

2. Whetoer Sta Government of 

into an agreement wtn me 

Jammu and 03 ^ and 24to January 

ionsact r ft Zl whal'eSecl. 


'“ 4 . -Wteaer prSbrarf able him to defray his expenses lor a oe., 

^aper did not comply ^ and Kash- Agriculture at Ranchi. The amount of lorn 

.'.“'•S'l o tol People Aob 1957, Xsoned under ,this_ a^eement ™ upto 


u. 

11 The respondent has filed an agre^ 
ment Exhibit R. W. 7/1 dated 12-10-1962 
executed by Chajju Ram m ^vour of toe 
Government of Jammu and Kashmir. Ttus 
was an agreement for taldng a loan to en- 
able him to defray his e^enses for B. Sc., 

* . 1 . T'Vioi cimnnnf nr 10311 


Spptions 44 and 45 ot me 
S Representation of .the People Act 1957 

Smui as his^ ^°Jrl°^hiSf^"sn?ctoS^ 
contain the decimation Stated 

w5 nofmade aooording to law. If so. with 

what effect. . - , , r " 4.i,„ 

4 The petitioners examined betore .me 
Election Tribunal, tivo ^^tnesses one is and 
Saloch (sic?), but on the abohtiom of the 
Election Tribimal, the election peti^n w^ 
sent to this Court on 15-9-6..L mia, toer^ter, 
it came to me on 19-12-67 for disposal. The 


Aencuiture ar xuuiesLi. « 

sectioned under this agreement ^pto 

Rs 6 000. One of the conditions, bemg No. 4 
of toe agreement, was that, on toe comp^ 
tion of his B. Sc., traming m Amicultoe,toe 
Government was under no obligation to 
annoint Chajju Ram m any Government 
Service but it was made ‘obhgatory .on .toe 
loan Scholar (i. e; Chajju Ram) to sCTve toe 
Jammu and Kashmir Government if called 
unon to do so, for a period of at least seven 
vears after completion of the trammg or 
studies on such emoluments and terms mid 
to Sito capacity as Government may deter- 



apfX •» 

f Exhibit R. w 8^ A cnnv 

SLi “ I =.?> M iZi- LtI 


Earn Dass v. Chandu Lai (Anant Singh J.) 
0 . In the event of in 'n. 

i r ti - XO. I ho nnach'^. 


Th 

tion E, Sfet^nrA K 

ment letter of Chaiin T?n^“ appoint- 

tfaat he was hS? I’e Jield 

within the nTeaSof^c P™fit 

Jammu and Kashmm of the 

admitted that in nnrc. ^°°®^hifion. It jg 

pointment letter Salnoh^h ^P" 

tiTmw'nffit. “«en men betore the Re- appointment nnr J,n!i had not joined Ms 

as P ^ 2 exhibited ments or had earned anyemolu- 

as r. w. 2, before the Election Tribunal actuallv^jt S-2-67 when hn 

The word “Holds” ha c Government., 

present tense which ^ the 

of the filing of ^hne 

the time of scrutinv a°^ P^Pers or at 

ly hold any office^Lrofi^S® ““^t actual- 
ly appointment letter ? 3 mere jssueof 
that the person con?iSd 
of profit on the date ^ ^ 

letter is actually issul?^ appomtment 

.ceennWp- '■ . -^sueu. A person. 


- oraer is 

Esued under ‘tim 
Signature of the Director of AgnStaTe 

*he Showing 

Agricult^l order No. 20/E dated 

SabSTE^^^r. Chajju rLu 

rh ° j n Afinculture son of Shri Avtar 
Chand R/O Basant Garb Tehsil ^d w? 

f appointed tempo- 

Assistant in the grade of 
25^00 and posted at GovemmeS Agri- 

Jammu. He shoSd 

report immediately to the undersigned ' 

Sd/-(B. S. Hog) 
Director Agriculture 
Camp, Jammu. 

13. Saloch, in his evidence, has admit- 
ted, havmg taken a loan of Rs. 5337 under 
toe agreement, and the amount E still due 
1 -L Government, He also admitted 

havmg completed hE training he ap- 
plied for appoinbnent to the Secretary to 
toe Government^ General Department (Train- 
mg Section) being a loanee of Government 
He has further said, that he received no 
^pointment order from the Agricultural 
Department uptill the date of the scrutiny 
of his nomination papers, but he got an 
appointment letter, thereafter, and, he joined 
hE appointment on 3-2-67. 

14. HE evidence was brought on behalf 
of the respondent when in fact, Chajju Ram 
had received hE appointment letter. It may, 
however, be presumed that the appoint- 
m^t_ letter of Chajju Ram Esued on 19-1-67 
and it should have reached him in due 
<murse; at least he was made aware of it at 
toe time of the scrutiny by toe Returning 
Officer. 

15* Earn, however, filed hE 

sworn affidavit before toe Returning Officer 
at toe time of the scrutiny, Exliibit P-12. In 
this affidavit Chajju Ram has stated that ho 
fmd not joined any Government Service, and 
that he was not performing any Govern- 
ment duty, and that he had not received any P' 
appointment order. It aEo appears from the 
evidence of toe Returning Officer P, W. 8 
as also from toe copy of toe relevant order, 

m'ecting toe nomination paper of Chaiiu 

Exhibit R. W. 8/1, toat he was allowed 
^ hours fcme to produce hE certificate from 
pe Agriculture Department that he had not 
service, but he failed to produce 
^y cer^cate within toe time allowed, 

OQ rejected hE nomination paper 


securing an appointnmrif ^ person, on| 
toe appointment. He wil/ not join 

holding the office onlv deemed to be 
joms it. It E from S date?? — .actuallv 
appomtment; that he wilJ^cfo? such 

salary or anv otopr eammg hisi 

the post. Sere E Sxel for 

have already fofficated!Sf.nf° ^ ^ 

ioined bis aon^ntmppr ®®Jeeh had 

any work inSSfnf^^ doing 

or uptill toe date of to? time before 

Ith^, therefore °° 24-2-67. 

^d not hold a^y omce^f 
date of toe scruLyf “ ^ “t>to the 

his ordeT^E:Si??^W®S /2 ^ 

nomination paper of sldo^’ that 
toen held an office of nrpfi»- j ® had 
Government, was cleaSv ^°der the State 
le^ed Retemin? Officer on^^l the, 
before the horse in^SrS; 
cer^cate from top Arr.--^ to bring a 

to show that he had^^^^K P^P^^ent 
ment. It was for too fomed his appoint- 

raEed toeTbjSon bad 

nomination papers oJ vahdity of tire 

froo. reSj? te “'S'™ 

had actually foined T,;., .tjhajju Ram 

was holding^ an office of pr^a^ toaf 
He farled to discharge hE onuf 
notlung to show toaF QoPTt i i' . Phere is 
armointment and w^ ?ctudl?h„/rV°'^^ 

SI 

after fimshmg lus training ho did not foin 


Bam Dass v. Chandu Lai (Anant Smgh J.)' 


1969 . j w 

appSSSent. ou 

^ 20. It may be ^^prSSa- 

STe We Act ?or of the 

S ° wXWer th W ^o^- 

sion that a contractual obhgafa^oy^ ^ r 

candidate to serve under being 

future date, is terislature Thus 

chosen ^ a Ram 

Vder the agreement aforesaia 

^vas not hvf ^slmbW ft the time 

rX aSr^hen hie nomtohon papeie 
came up for scrutiny. 

91 It is true that he incurred a <U5- 

Se^S 

appomtmenl on 3-2-h'j account 

Aualificahon omnrt be tefcn mto 

for the vahdity of tas ^ 

the date of the satiny. T^^becau|e 

Constitution or Je R^res there- 


J. & K. 15 

word .GovomHiont 

b*"the“^ovX®Vsf X'y 

Skf toXd^ any“''M “e S “ 

bf ’hSiSal^^^^^ “ender 

services” have been used m commercid 
leme In other words, the provision me^ 
tSt 'in case where the Government 1^ 
nrifiprtaken to render any service to 

concern or any person and ® "cove^- 

entered. into an agreement with the , 

■mpnt for the performance of any sennee 
imdertaken by it such a person is not ^-| 
nualified under this section. Since under the 
SemirChaiju Ram cannot be said to 
We b?i ent^ted wth the perf^ance 
oHny sSvicc vmdcrtakcu by &c Govern- 
ment. 

24 A giTTiiiar view was taken in the case 

r Tsj* p Velusami Thevar v. G. Raja Nainar, 
of N. P. 4^000 _ /ATU iQRn Mad 


ithe date ot me scia^x..^. ^ ^ Tbevar v. G. Raja Nainar 

Act “Sen there- I 21 ELR 338 = (AIR I960 

People _„dp no provisions for the rejec- ^jjjje interpreting the provision S 

under have made no pr^s l^n 7 S) of the Central Representation of 

tion of a can^datae after the p°ie Act which is exactly the same, as w 

scrutiny. Under S. W6 of o^ion of S. 24 (d) of the Jammu and 

date fixed for „,„-c;nn has made for ,P . ■R-,„_o<;priiaHnn of the People Act. 


cu^g S. 106 of S' 24 (d) of Jammu and 

*^^*■^4 course a provision has made for Representation of the People Act. 

the Ach returned candidate for Ins case, the teacher con- 

^membermg ^ gitgcation subsequent to j^ad resigned from his s^ce and 

v'^^^^tiof^TWs^ question does his stipend had been stopped. There is, 

rS; Ram w^ not a returned c^<h- g^^ difference in the pnnciple that 

T?^ ffl’havlTaid, he could not have been aforesaid provision can have no apphea- 

date. ^ 1 have m scrutiny for ^ contractual obhgation of this kmd 

disqualified o cnhcpciuent disqualification, o fnhirp Rntp.. 

bavins earned a wbsequgc^^q 

dS S poWl which had been fixed for 

“S®’'The counsel for to 

drawn my attendon ‘S ®®^SiJ^dnqualiflca- 

Act which also provides ce^<^ u qualification nor its Dreacn. oaiocn uiu diu., 

Rons for being chosen as a memo ^ relevant time any ofBce of pro- 

Leeislative Assembly, becuon \ j nomination papers were wrongly 

.■I r_n rr off pot*!— ~ ? 3 T *D rf /^-ffioOT* 


the atoresaid provision can uuve 

tion to a contractual obhgation of this kintt 

to serve on a future date. 

25. Indebtedness of an individual to the 
State Government, imless he is a member of, 
a Gram Panchayat, is no disqualification. Any] 
contractual obligation to serve the State 
Government on a future date is also no dis- 
qualification nor its breach. Saloch did not 

t 11 i.T_ — riTiir OT "DrO- 


IjBgl&iai-ivv/ * ^ u 

fhp following ettect: 

“If whether by himself or by any pcrs°n 

“XL to 

or the performance of any servi 
taken by the Government . 

23 Relying on the words “any services 

imdertaken b? the Government, the leam- 
S cSmsel would ar^e ^t the Agncdtmal 
Department was a depatoent under the 
Povemment which has had its ohhgabora 

S ,Sd” Xcc- to to d 9 .artmeub aud 

rViaiiu Ram ^ving entered into an agree- 
SeT toXvc to Agricultural De^artm^l 
for a certain period, had earned the dis 
qualification to be chosen as a membw of 
tiio Legislative Assembly^. I do not at ^ 
agree %vith contention, llie said provisio 
refers to a contract for the supply of goods 
to, or for an execution of any works or p^ 
formance of any services imdertaken by me 


hold at me relevant tune any uiuoc vj. 
fit, thus his nomination papers were wrongly 
rejected by the Returning Officer. 

26. Now the question, whether this im- 
proper rejection of the nomination papers of 
Chajju Ram has materially affected the re- 
sult of the election. The learned counsel for 
the respondent has contended that it could 
not be so, for, after all Chajju Ram could 
not have been in the field, haying joined 
the Government service, several days before 
the polling but this is not a correct test 
It is possible that Chajju Ram migM have 
ioined his appointment under the Govern- 
ment if his nomination papers had not 
been rejected. Besides, once his nonma- 
tion papers could have been found vahd, ^ 
they ought to have beem the electorate 
coi2d choose him as well, smee his ballot 
v^exs had to be kept for the poll, and 
?o&d not be removed, due to his joiimg Gov- 
ernment service at a subsequent date. It 
L^o&er matter that his election may have 
beS set aside, if he had been finally 



Sheikh Abdul v. Jagat Ram (Anant Singh 


16 J. & K. 

chosen. In case of improper reiection of 
nommation papers, there is a sfrono 

T^ebuttable, th3t the r^ 
smt of election has been materially affected 

ana the effect of improper refection of a 
nommation paper cannot be^ decided on 

b?^hefl^tW^°^’ therefore, it must 

be held that improper rejection of nomina- 

^ Ram Saloch has affect- 

ed materially the result of the election. 

m.fJf election 

must be found to have been void. The 

accordingly allowed. The 
declared as 

void and, therefore, set aside. 

28. Since the election petition succeeds 
on mere techmcal ground, there will be no 
order as to cost. 


... . A.I.R. 

£ JS- -SS 

1957? S 47 R^apIe^Act (4 of 

Sle~of^®C°l a™ “^ans the 

Are lorn^ ^ 1^68 Mys 18 and 

AJR 1966 Madh Pra 255, Diss. 


29. Before parting with the case, I may 
observe that this is an instance in point 
\ bought to the Legislature 

whether there should be some provisions 
made for creating a second forum to test 
the propriety of refection or acceptance of 
nomination papers by a Returning Offi- 
cer within a reasonable time of about seven 
jto ten days from the date of the scrutiny, 
Ima^g the decision of such a forum final, 
at least on facts so as to obviate the possi- 
bihty _ of setting aside the whole election 
after it has been fought, with all the bothe- 
rafaon and expenses to all concerned. 

60. Let a copy of the fudgment be sent 
to the Election Commission, New . Delhi, 
and another copy to the Speaker of the 
Assembly. 

HGP/D.V.C. Order accordingly. 


The expression “on the date fixed for 
scrutiny means on the . whole of the day 
on which the scrutoy of nomination has to 

Sf S!f qualifica- 

?f fhf ^ earliest moment 

ot the day of scrutiny, meaning, from the 
midnight. Thus, a qualification 
c^ot be acquired or disqualification cured 

of scrutiny hegin- 
^g from ffie preceding and endihg with 

1968 SC 

iqrr’ ^R Mys 18 and AIR 

1966 Madh Pra 255, Diss.. (Paras 29,30) 

fao!f nq^c Kashmir State Constitu- 
~ Subscription of oath— 
Essenbd qualifiMbon — Duty of candidate 
Kejecbon of a nommation paper for 
nomadmmisteimg of oath not im^er - 
yammu and Kashmir Representation of the 
People Act (4 of 1957), S. 47). 

xT. A^x b^e that there is no provision in 
^ thereunder that 

^ officer authonsed to administer an oath 

candidate should endorse a certifi- 
^te or grmt any receipt to him in token 
of his having made and subscribed the 
oath. In the oath form also, there is no 

autWe^^m^^- of .*0 


AIR 1969 JAMMU AND KASHMIR 16 
(V 56 C 6) 

ANANT SINGH, J. 

Sheikh Abdul Rehman Petitioner v. 
Jagat Ram Aryan, Respondent. 

Election Petn. No. 33 of 1967, D/-29-4r 
1968. 

(A) Jammu and Kashmir Representation 

of the People Act (4 of 1957), S. 44(4), 
Proviso — Nomination paper filed by a 
candidate — Father’s name wrongly printed 
in electoral roll — Wrong mention , held 
was an error which imder tlie Proviso 
should be ignored. (Para 17) 

(B) Jammu and Kashmir Representation 

of the People Act (4 of 1957), S. 89 — ^Trial 
of election petition — Documents not pro- 
duced before Rehiming Officer can be pro- 
duced and new gi;ounds can be taken at the 
brial — Returning Officer decides only tho 
validity or othciTirise of tho nomination 
paper in a summary manner. AIR 1959 
SC 422, FoU. (Para 23) 

(C) avil P. C. (1908), Pre.nmblc — Pre- 
cedents — O biter dicta — Binding nature 

AL/FIx/C653/68 


rr* 1 r OI 1110 

oHicer before whom an oath liaq 
subscribed like the one ffi 

Rep£senfatiS^ Tl^fpeople^Acf" for°m 

authorised officer 
^chon 51(a) of the Constitution and nlso 
the notification issued by tlie Election Pnm 
mission of India, do not cast a^SrSi obff 

to bo“ taken 

Thus, it is for tho candidate to s^k the 
and take the oath before 
hm m the presenbed manner. Tlierefore 
rejection of nomination paper on tho 
wound that the candidate hacf not been 
administered the oath is not improper. 

(Paras 47, 54) 

Cases Referred; CIironoloidc.al Pnme 
(1968 AIR 1968 SC 1064 (V 55) 

Pashunati Natli Singh v. Harihw 
Prasad 28, 29,31 


THE 



Am 1969 KERALA 1 o6 C 1), 
FULL BENCH 

P. T. RAMAN NAYAR, K. K. MATHEW 
AND T. S. KRISHNAMOORTHY IYER, JI* 

A. Balakriskaa Menon and another, Peti* 
tioners v. Inspecting Asst. Comrnr. of Agri- 
cultural Income-tax and. Sales Tax (SpL), 
Kozhikode, Respondent 

O, P. No. 2413 of 1963, D/-1-1-1968. 

(A) Kerala Agricultural Income-tax Act 
(17 of 1950), Ss. 24 (2), 23, 3, 17 and 18 — 
Income of persons on yrhom property has 
devolved after death of Sthanamd^ — 
Hindu Succession Act (1956), S, 7. 

Per Majority (Mathew J. Contra): — 

MTiere consequent on the Hindu Succes- 
sion Act coming into force the Sthanam 
property'- has devolved on members other 
than Sthanamdar, after the death of Stha- 
namdar, the liability for income-tax _ under 
Kerala Agricultural Income-tax Act in 
pect of income derived by such Sthanamdar 
is limited to his legal representatives ^d 
diat too to the estate of Sthanamdar ^rt^r 
such dex’olution. (Paras 11, 22 and 23) 

(B) Marumakkatayam Law — Estate of 
Sthanamdar in Sthanam property prior to 
Hindu Succession Act — Nature of. 

Before the Hindu Succession Act the 
estate of a Sthanamdar in the Sthanam pro- 
perty' was akin to a Hindu v.ndov/s estate 
and whatever might have been his limited 
powers of disposal during his life time, his 
estate determined completely with his death 
and no interest of his survived that event. 
The property', in the hands of the succeed- 
ing Sthanamdar, was no more the estate of 
the deceased Sthanamdar than property in 
the hands of remainderman is the estate of 
the deceased life-estate holder. But, by rea- 
son of Section 7 (3) of the Hindu Succession 
Act, wh en a Sthanamdar dies after the com- 

iL/IL/D961/6S ^ ~ 

nOROTTpr/l TCI — ^26 


mencement of that Act; the Sthanam pro- 
perty' held by him devolves on the members 
of the Sthani family and on his own heirs 
as if the property' had been divided per 
capita immediately before his death among 
himself and the other members of the 
Sthani family'. In the share falling to him in 
that notional div'ision, and de%'oI\'iag on his 
heirs, he must be regarded as having had a 
f ull estate and that share, along u'ith any 
other separate property he might have ov.'n- 
ed, woudd constitute his estate in the hands 
of his legal representatives. But, the shares 
dev'olving on the members of the Sthani 
family, are in no sense the estate of the 
deceased Sthanamdar. He never at any time 
had any interest in that that survived his 
death, and the Hindu Succession Act did 
not give him, any'. AIR 1960 SC 1080, Rel. 
on. (Para 2) 

(C) Kerala Agricultural Income-tax Act 
(17 of 1950), S. 2 (m) — r ‘Person’ — Mean- 
ing. 

Merely' because any indirndnal holding 
property' in any' capacity recognised bv law 
is a person within the meaning of the defini- 
tion, every' capacity' in w’hich an individual 
might hold property' is a separate person by 
itself. On a plain reading of the definition it 
is the individual or association of individuals 
holding property, not the capacity in w'hich 
the property is held, that is invested with 
personality. If each capacity in w'hich an 
individual holds property were to be a per- 
son by' itself, the result would be that, in 
&e case of an individual holding property 
in several capacities, the income derived in 
the sever^ capacities could not be combin- 
ed to arrive at his total agricultural income 
assessable to tax even if he is the beneficial 
owner of the entire income. (Para 9) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Ker 210 CV 54) = 

1967 Ker LT 148 (FB), Asst. Con- 
troller y. Balakrishna Menon 2, IS 



^ B^sknsluia, v. Idsdet /r-rr»\ 

(1965) 57 ITR les (SC), First Addl (Haman Nayar J.) 

nandT^”^^ Officer v. Suseela Sada- 

(I960) air I960 SC 1080 (V 47) = 

(I960) 3 SCR 887, Kochuni v. 

“ttp Kerala 

'^°.°1) ILR 3 Mad 384 = 8 Ind 

v.®hifarf ?a™f 

'“eirpS ^ 

K. Kuttikrishna Menon and A. P Chan- 


18 


2 


19 

18 


Act, when a cthano ^ ^ Hindu Succession 

mencement of that ^c?^ ^hp 
Perty held bv t sthanam pra, 

of the sthani familv members 

if the property hatf hp^ as] 

immediatefy before ffie 


1 . — , -‘‘vxvxcu jjcr capiK 

self'aLd'''ffie"oXr 

family. In the sharp sthani 

notioLl divSon anH “ Oiatj 

he must Ke^arS on his heirs, 

estate, and thTsW^fa^^ving had a full 

separate oronertv wth any other 

come derived by a sthanamdar fram stS- sthanay,,,^„_ “^^te of the] 

property is, after his death, leviabfe 

SrZpSf Vp '^hom ffie 
Rs 8?nnn^^' devolved. TOe tax, of nearly 

“if f=-^^was in rl 


Sed sffiPnamdr He ^ 

had any interesrffi tW fuT ^me 

death. Ld thi survived his 

not g ve ffim any Succession Act didi 


in mis case was in re- 7’hat, as held in Asst u 

derived during the period, ^aiakrishna Menon JORtV Oon^oller v. 
1-11-1956 to 31-3-1958, from thT sCm (AIR 1967 KeTTm ^l) F ^^6 = 
property of the Zamorin of Cahcut by the deatli of a sthanamS VvRhif 
ffien Zamorin Sreemanavikraman Rajaf On “g of Secfaon 5 of the EstS? n k® 

1968,_ after the ' Hindu entire propert^ whiS'tt iPiJ? 


men Zamorin Sreemanavikraman Raja. On “§ “f Secfaon 5 of the Estate n k 

his death in May 1958, after the Hindu entire property wliiS bpIn?iS 

Succession Act came into force, the next sthanam and not merelv the to the 

Zamorin, Kunhammaman Raja succeeded share in the notional divic- ^r^?’6ars 

but the property 'devolved “ P) of the HMu sltlS £' f 

die 692 members of, the Zamorin’s family \ere nor there. The Sffin 

and on Sreemanavikraman Raja’s heirs in diat the property that sn noec 

Sec. 7 estate thf dTce^ed sSamda^'*%£? 
(3) of ffie Hindu Succession Act. However estate, as recognised bv 
it \TOuld appear that, by reason of Sec. 5 (2^ Section ,7 of the^Estates^nutJ^A^°r«o^ -^h 
1958, Kunhammaman explanation to sub-section (4) thereof 

*e succeeding Zamo- determines with the death of the sthanam- 
ns, assumed management of the entire pro- dar, and it is only by reason of sub-cpp. 

avp * X petitioners took over (^ t^*® section that tlie property is 

s receivers of Court appointed in a parti- deemed to have passed on the sthanamtlar’<! 
bon suit between the several sharers. It was ® smanamdars 

Kunhammaman Raja that was assessed to 3. Under Section g •n. .. 

the tax— that was done under Sec. 24 (2) and IS of the Act the HabiUt"'^^ 

^® paid a sum of Rs. 18,000 tax assessed is, subieS to ° pay the 

^d o(3d towards the tax while his successor as in Sections 23 and 24 cnIo?*°nf'f 
C;ii®ria Kunhunni Raja, paici person who derives the incnmn 
Rs. 20,000 and odd. For the balance of the no provision in the Act wlnVh 
tax, and for a penalty of Rs. 5000 imposed liability a charge on the nm J^akes the 


^nena ivunhunni Kaja, demands 
have been made on tiie petitioners . by the 
Inspecting Assistant Commissioner (the res- 
pondent herein) by liis orders Exts. P-1, P-3 
and P-5, and these . orders the petitioners 
seek to quash. 

2. It is important to remember that, 
before die passing of the Hindu Succession 
Act, the estate of a sdianamdar in the stha- 
nam property was akin to a Hindu widow’s 
estate — ^see Kochuni >y. States of Madras and 

K/arolo ATTJ in^?r» CO 1 nor» 1 __l. 


such, although of co^se, the^™Sulter^ 
interest in dm property (which interest 
might range from full ownership to that of 
a mere hcensee or trespasser, or, when the 
mterest has ceased, as on the determination 

oLto if ^®‘ng part of his pro- 

mpt’ tW P''°®®®ded against. The afgu- 
ment that, because under Section 41 (3) of 
the Act, an arrear of tax due from an a^- 
sessee can be recovered as if it were m 


cbLULe — see ivocnuni y. states ot Madras and sessee can bo voo j an as- 

Kerala, AIR I960 SC 1080, and whatever S of Ld " “ 

might have been liE limited -powers of dis- Revenue Rccovprv^Tot 

posal during his lifetime, his estate deter- for the revenue ^no n security 

mined completely with his death and no as to make tho^lonT ^^^''acled so 

interest of his survived diat event. The pro- income is derived coo^°h Y ^^gnaultural 

Pertw in the hanils of the succeeding stha- sed on such inenm 6i° tax asses- 

namrinf — 1.1., . . ^ r 5 UCU iiicome even if flm !• t.i^ 


or ms survivea uiat event. The pm 
P®*'t^ in the hands of the succeeding stha- 
namdar was no more the estate of the 
c sdianamdar than property in the 
ot a remainderman is the estate of the 


- Y-.-vv-u, cKuuriiy lor uic lax asses- 

to^oav th? 1 ^ •'*? 

the^land 1 C ^ subsisting interest in 
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A The only other provisions^ o£ Act 
reterlace h- beenmade^^to^S- 
rising the ^ecovety o ^ Under 

IS s sSe 

^S£ed « 

another ^wered from’ the trans- 

drcumstances be ^ec 

Sse^o^Mud- hy\perSio^ o| law^ 

5.’ Under sub-section 

“Where a ^ representative 

ministrator or estate of 

shah be hahle to p y _ gj^j-gQj- to which 
the deceased r jneeting the charge 

fte agricoltmal SStural i«- 

E'wbi<£ would have 6eeu payable 
come-tax wtucn w ^ 

by him under l^s , section pro-. 

And, sub-section (2) o _ ^e on the 

^ades for an f of income de- 

lesal representative m p ^ . g 

riled b| the .Seeaou that the 

have seeih ttuder Kunbammamau 

assessment w^ vuho derived tibe in- 

®S‘’*®a.l tetpte hatred the 
come and, m the ms ^ be assess- 

Uahility to pay die ^ “^^^llaman Raia; 
ed thereon was Sreein a sthanam 

and, as we have se^, so ^ estate he 

property Y/rq^rd'^®share in that^ property, 
left was oronertv he might 

That, and any othe P P ^ ^ estate in 

have left would no doubt be 

the hands of his no doubt, be 

under Xhich would have been 

liable to pay the ta ^ ^ — g^gn 

payable ty him d ^ V the extent to 

^hlAh capable of *y''“5e. 

6. An interesting argurnent was de 

loped in ^^^^^alTof— the respondent 

correct to say, on ^ve.and-take of the 
if the course ^^fl^^T^^thanam as such, 
L"^d?s%nct' from the human bei^ who is 

a fo”heV.poa- of licAf 
of the definition of person m 
fm'l thereof the sthanamdar being only its 
Sle human fonn.(To save confusion we 
AaU hereafter refer to the sthanamdar mhis 
personal capacity, m .other ^gn! 

Lman being, as stham, ^ 

tative capacity, in other words, ^ the i 
?rparaou ol the argument, at Banjul “ 
.rvas— SO the argument runs— the stnanam, 
not the then sthani, Sreemanavfcain^ 
Sa, that derived the incoine and thereby 

became liable to be charged wth to, and it 

was the sthanam, not the succeedmg sthaim 
Kunhammaman Raja, that was^ 
thereto. When, by sub-section (3) ot bec- 
tion 7 of the Hindu Succession Act, .me 
Legislature made a: gift, -as it were, or the 


enure property^of to ,^edtS 

SSrjeisons should take to proper^ free 
rf to liabiliUes of to 
to debts due by the >™ge£ 

main unpaid and irrecoverable, there being 
M^ro^efty out of which they could be re- 

covered. 


vcic^. ^ 1 OQ 

On the principle underlying Section 

fiS&o^^^e-Se^dli^e 

S?taS fsuVctlo^Sl^tyT'p^ 

property” occurring in the sub-section must 
^e^e^ as meaning the assets of the stha 
SL subject to the liabilities thereof A^, 
since the sthanam proper is no\v m 
hands of the petitioners on beh^ of the 
piSons on whom it has devolved, the peti- 
tioners must pay the to assessed ^ 
due from the Shanam from out of, and to 
die extent of the property. 

7. Alternatively, and somewhat mcon- 
sistentiy it is suggested that by givmg away 
all the^property of, the sthanam on the d^* 
of SreemanaviLaman Raja, Ae Legislatoe 
killed the sthanam--in *e word . 

nam” means a position of 
certain specific property is attached so that 
bereft of^ its property a sthanam ceases to 
exist in the eye of law although m the 
popular eye it might continue t® e^^t as a 
mere title or position of dignity. There- 
fore, the devolution of the property on me 
members of the sthani family and on me 
heirs of Sreemanavikraman Raja was a case 
of successiou to the estate of the sthanam. 
Kunhammaman Raja and the succeeding 
Zamorins, and the petitioners after m^, 
took charge of the sthanam estate on be- 
half of all those who had succeeded to it. 
They are in the position of administrators, 
and it is as such legal representatives ot the 
deceased sthani that Kunhammaman Ra]a 
was assessed to tax under sub-section -(21 ot 
Section 24, and the petitioners are now 
called upon to pay the to so assessed under 
sub-section (1) of the section. 

8. It should perhaps suffice to say that 
no such case can be founcffid on the plead- 
ings What the counter-affidavit ffied on 
behalf of the respondent states is that me 
income subjected to assessment is the 
cultural income from the sthanam properties 
of the Zamorin Raja for the previous yem 
ending 31-3-1958 and that, durmg that 
period Sreemanavikraman Raja w^ the 
Zamorin Raja. On Sreemanavikraman 
Raia’s death, Kunhammaman Raja assumed 
manase^^ of the sthanam properties 
Sr Tectiou 5 (2) of Act 28 of 1958 a^ 
suming the .title of Zamorm Raja. Ther^ 
after -the assessment was made on the 
Smorin Raja (in^ other words on I^h^- 
maman Raja) , under Section 2A of the Act 
on tiie income derived by the debased 
sthanamdar (namely, Sreemanavikraman 
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Ma) fr„„. tie stanan. p^pea; r ia c T' *•’ 

S Se o2" rVaJe'pUl.'Srto'’'* 

the income anj. w2 a^sefse^ S fl him aU benefirfnl which 

alSSte’LS’L^TeSr" a"? STUB'S 

gh4 Sre4,Sia*fia™r“Ea^'’ 4'f SSriplbt* rf VX‘*^7“°a "a' m! 

S,re|r«Se “ aa?*^ Tccfedta » 

y.n.^Kuah.„a.aa.ap Eafe was_ asae^edtl « ^ava «ved 
9. We might, however, add that the . unlike the manager^ of^a ioinf- 


of the hearing could plaSTy wTeen S" f “sTs drTpronrtv^l 
fctn" ^ ‘‘a Act deSaea £%Siaft^e4° oX^Iy 

Dersnn’ moa-nc i_j- -j i the sole, thoiio-fi o ^ stham is 


“"^Wyeaaa an, bdlvdual „a .„». 

or h„£^ HinS^ldw 

her, or widi what w«f A'^t M away 


WA AAAuxviuLims ownmg or hoJdinu 

property for himself or for ^y other of 
pardy for :bs own benefit and partly for 
another, either ac X- 


A-A, cAuici as owner, trustee, receiver 

common manager, administrator, or execu^ 
tor or in any capacity recognised by law. 
and mcludes a Hindu undivided family a 
bm or a company, an association of indi- 
viduals, whether incorporated or not, and 
®°y^“stitution capable of holding pro- 

_We do not think that because any indi- 

iniTai hrilHiT^rr • 


what was away 

ucucuc ana partly tor takec Jcnown as a widows estateV 

pother, either as oi^er, trustee,^ receiv^; Ssonab nVht himself in his mS 

tnr nr“- ex.ecu- come on bfhalf ^ke tlie in- 


I A°i that because any indi- succeeding sth^rrnd;; ■ °°t on the 

[vidual ho dmg property in any capaeV re- sthanam. H thwefore fofln tlie 

cognised by [aw is a person wi^n the as such can havlmo Sim® f&anam 

A.ti .i„e_..A..__ ... to be nssefsed to tL'° “ 


Some on take tlie in- 

sthanam as snnh n- s&anam, and the 
sthanam proM^ tof r 

the stiianam pr^‘ert/is ?£+ ^Th"”® 

rsts%p=f 44 ^ " — 

sthanam. ^It tlie 


.AXXVA^A AAUAAAALI^ piupeicy m any capacity re- 
cognised by law is a person within the 
meaning of^ the ^ definition, every capacity in 
vvnich an individual might hold properti^ is t, t 
a separate person by itself. On a plain Hved th» ''"ew, the person who de- 
readmg of the definition (forgetting, for the income and was liable to be as- 

hme being, the inclusive portion , tliereo^ it the then stliani, Sree- 

is the mdividual or association of individuals l/fiqqrd Witli regard to lus 

holding property, not tlie capacity in which nronertv t/" i"'^ A sthanam 

the .property is held, that is invested vdth Zamorms *^he succeeding, 

personality. If each capacity in which an ,„„i] ^ ,°°w the petitioners, mav 

mdividual holds property were to be a per- representatives 

son by itself, the result would be thatf in ^g^^ ^ been in m.maSe ' 

the case of -an , mdividual holding property manL?krama£°ii^° including Sree- 
in several capacities, the income derived in ^ Bajas share thereof. ^ ThevI 

the several capacities could not be combined - ’ tueretore. bv rAx.acx... ..r c__a... .. > >:i 

to arrive at his' total agricultural income as- 

cocrcnl-vT/i ♦-/-* -C 1.-. i.T 1 


are tl m-rf^ tJicreof. They 

tlie iit liab?; ?/ 24 ofj 

iio amve at ms total agricultural income as- vilmman Pol * , b'lx Sreemana- 

sessable to tax • even if he is the beneficial Pp„„ would have had to pay had 

loivner of tlie entire income. Thus, on the aUp cpoUo^ lability iV under 

basis of his separate incomes in his several Tr.om„;u.°"’ baited to the value of Sree- 
capacities, he might escape assessment alto- i - i estate, in other words 
getiier although lus true total income might ,,,ovpi ' ap f i fjre m the propert\A, and to- 

he far above tlie amount exempt from toe. ^bat hability credit must he given to 

From Section 8 of the Act, it would appear 1 1 pa>'nients totalling to Rs. 3S 000 and 
tiiat the scheme of tlie Act is to regard the already made. , 
beneficial owner of the' income as tlie per- 12. We give the neHHnnprp „ i i 
son deriwng the income and therefore the tion to thk pffpoA dcclara- 

person primarily liable to be assessed to 
tov. Section 8 being only an enabling provi- 
sion autiiorising the le\y of the tax also on 
a person receiving income in which he has 
no beneficial interest on behalf of tiio bene- 
o\TOer to tlie same extent to which 
mo beneficial oivner would he liable. It is. 


tWpf oivner would be fiable. It is. ceedinv zTmn^w ^ ^ “le sue- 

ofo,.,. „„t necessary to tavest cxotcapa. Baja, ^lemeoa aa ■ies'4oa“ md pSdS 


made on them. We make no order as to 

y^jsht perhaps mention that it 
was contended on behalf of the petititoncre 

Nf 76S ofr,r%^ niadfl'n of 

or 1963. filed by one of the suc- 
ceedmg Zamorins, P. C. Chcria KurfhimSl 
Raja, operates a.s res itirPpoAo .‘niu 
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the respondents from making the impugned 
demancf. But there is no specific plea to 
this effect; nor is the order in O.P. :N'o. 7b3 
of 1963 or the pleadings therein before 
Therefore, we are unable to consider this 
contention. 

14. MATHEW J.: The charging proviajm 
in the Agricultural Income-tax. Act, 19o0, 
hereinafter referred to as 'the Act’, reads: 

“3 (1). Agricultural income-tax at the 
rate or rates specified in the schedule to 
this Act shall be charged for each financim 
year in accordance with and subject to the 
provisions of this Act, on . the total agricul- 
tural income of the previous year of every 

The word 'person’ is defined in Section 2 
(m) of the Act as follows:-—. 

‘"person means any individual or ^so- 
ciation of individuals owning or holding 
property for himself or for any other, or 
partW for his own benefit and partly ^ for 
anomer, either as owner, trustee, receiver, 
common manager, administrator, or execu- 
tor or in any capacity recognised by law, 
and includes a Hindu undivided famly, a 
firm or a company, an association of 
viduals, whether incorporated or not, and 
an institution capable of holding propeiW. 

15. I think, Sri Manavikramm Raja held 
the properties from which the income was 
derived in his capacity as stanomdm and 
that capacitv having been recognised by 
law, he was 'a ‘person’ in that capacity _ tor 
purpose of the charging section. An mdi- 
vidual may hold properties in several capa- 
cities recognised by law and he ivill be a 
‘person’ in each of those capacities for the 
purpose of the charging section. This does 
not mean that the various capacities _ 
^persons*. It only means tbat tne indi\nuual 
is a separate ‘person’ in each of these capa- 
cities for the purpose of the charging sec- 
tion. An. individual holding property as 
trustee and deriving income therefrom, and 
ovming property in his individual capacity 
and deriving income from it would be two 
different ‘persons’ for the purpose of the 
charging section. The incomes of the two 
‘persons cannot be aggregated^ simply b^ 
cause the individual who receives them is 
the same. I think, the a^cultural income- 
tax is tax on a ‘person’ in relation to his 
total agricultural income. Sub-sec. (1) (a) 
of Section 8 of the Act says: 

“In the case of agricultural income, tax- 
able under this Act which the Court of 
Wards, Administrator-General or OfBcial 
trustee or any receiver, administrator, exe- 
cutor, trustee, guardian or manager ap- 
pointed by or under any law or by an order 
of Court or by ivritten agreement is entitled 
to receive on behalf of any person, the tax 
shall be levied upon and recoverable from 
the Court of Wards, Administrator-General, 
Official Trustee, or brom such receiver, ad- 
ministrator, executor, trustee, guardian or 
manager, as the case may be, in hke man- 
ner and to the same amount, as it would be 
leviable upon and recoverable from the per- 
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son on whose behalf such agricultural^ _ in- 
come is receivable, and all the provisions 
of this Act shall apply accordingly.” 

This would highlight the measure of the 
liability of the trustee or the other persor^ 
mentioned in the sub-section and would indi- 
cate that the income derived from the trmt 
property cannot be aggregated with the in- 
come derived from the property owned by 
the individual in Iris individual capacitjf for 
the purpose nf assessment. Take the case 
of an individual holding properties in the 
capacity of guardian for two or more 
minors, who are co-owners having distinct 
and separate shares. The guardian will be 
treated and assessed as a separate ‘person’ 
in respect of the share of the incorne of each 
of the minors. Suppose the ' guardian 
derives income from lands owned by him 
in his individual capacity, he will be yet 
another ‘person’ for the purpose of the 
charging section. Section 8 (1) (c) gives 
an option to the department to assess either 
the trustee or manager or the other persons 
mentioned in sub-section (a) or the bene- 
ficiary. I think, if at all S. 8 (1) (c) shows 
anything, it shows that the dep^ment can 
assess the trustee or manager or the other 
persons mentioned and recover the tax from 
them or assess the beneficiary of the income 
and recover the tax from him. It ^vill not 
show that the trustee or the other persons 
mentioned in the sub-section are not liable 
to be assessed and the tax recovered brom 
them. 

If Sri Manavikraman Raja in his capacity 
as stanomdar was a ‘person’ for the purpose 
of the charging section, and received income 
from the stanom properties, I think, the lia- 
bility to ^ay the^ tax was of that ‘person’, 
and that person’ could have been assessed 
and the tax recovered from that ‘person’ 
and the properties held by that ‘person’, 
namely the stanom properties. The fact 
that he could have disposed of the income 
after receiving the same in any way he 

E leased did not alter the capacity in which 
e received it, or change, in the eye of 
agricultural income-tax law, the ‘person 
who received it. That , Sri Manavikraman 
Raja could have received the income only 
in his capacity as stanamdar is clear from 
the fact that but for the fact that he was 
the stanomdar he could not have received 
it. Even assuming that a stanom is not a 
corporation sole and that Ivlr. Justice 
Bhashyam Iyengar was wrong in holding 
that it is a corporation sole, I think, we 
have to postulate a personality for the 
stanom as it could orvn properties and as it 
was capable, through the stanomdar, of . en- 
tering into contracts and incurring liabili- 
ties binding on the properties. That the 
stanomdar has a dual capacity under the 
general law appears to be*clear, for other- 
wise I see ho reason why the debts incurred 
by him in his personal capacity should not 
bind the stanom and its properties. 

16. Exhibit . P-5 would show - that the 
depaitinent entertained no doubt as to the 
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received the income or as to 

pect of the mcome received. It says: 

T^o person' assessed was the 

reSt“of tifp ■ that too in 

reject of the income derived from the 

stenom properties. Hence, the estate of 
State'^^of is dii 

ppirties.” 

in 1-hp’^on substance 

wa^ nn petitioners that there 

was no case for the department that the in- 
come was received by Sri Manavikraman 
iiaja m his capacity as Stani. 

, die close of the accounting year 

in quKtion, Sn Manavfcaman Raja in his 
capacity as stanomdar and therefore the 
stanom incurred the liabihty to pay the tax 
o be assessed. The liability arose ex lege 
on the stanom and the stanom properties 
passed on the death of Sri Manavildaman 
c TT- ^ persons mentioned in Sec. 7 (3) 
Succession Act subject to that 
uabiiity. Then, the question for considera- 
non IS whether the order of assessment was 
binding on those persons. On the death of 
Sn.^ ManaviCTaman Raja, Kunhammaman 
Raja succeeded to the title of Zamorin 
Raja. He was one of the persons entitled 
to a sh^e in Ae stanom properties under 
Section 7 (3) of the Hindu Succession Act 
and was the person in whom the manage- 
ment of the entire stanom properties was 
vested by virtue of SecHon 5(2) of the 
Kerala Act 28 of 1958. He was, therefore, 
competent to represent the estate of the 
deceased person’. Legal representative 

means a person who in law represents the 
estate of a deceased and would include an 
inter-meddler. If an inter-meddler can be 
the legal representative of a deceased, I 
think that a person who was admittedly one 
of the legal representatives and in whom 
the entire management of the stanom pro- 
perties was vested by law was competent 
to represent the estate of the deceased for 
the purpose of the assessment proceedings. 

In other words, Kunhammaman Raja being 
one of- the persons , entitled to a share in the 
stanom properties and invested by law with 
the management of the entire properties was 
competent to represent the estate of the de- 
ceased in the assessment proceedings. 

18. In First Addl. Income-tax Officer v. 

" — 
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jLo. ill i>irbL /luui. income-i 
Suseela Sadanandan, (1965) 57 im xoo 
(SC), the Supreme Court had occasion to 
consider the question whether one of the 
legal representatives in rnanagement of the 
properties of deceased person could repre- 
sent the estate of the deceased for the pur- 
pose_ of reassessment proceedings under 
Section 34 of the Indian Income-tax Act, 
1922. The Court said: 

“The definition of a legal representative 
^der Section 2 (11) of tlio Code of Civil 
Rrocediu-e also runs on the same lines: It 
ine.T.ns a person who in law represents the 
«tato of the deceased person, and includes 
y person who intermeddles \vith the estate 


who tatemoddte wtt T 

gngtive wilL aS"“L“6‘‘„ 'li ffS 

Sion of by him taken posses- 

may be held^at°5 Sf analogy, it 

of tEm obtainmg the probate, all 

ministeEd them who have ad- 

wfl “ ^eld to be 

Sd hSl fn^fh T deceased 

foE of the pronertv 

taken possession of by them If if 3 

estate, 

Sat he eome to the conclusion 

deceased representative of the 

^Etf in represented the 

estate m the assessment proceedines But 
;f"f°rtunately, as we haE aHy iS 
ca^d, no serious attempt was made bv the 
establish before tlie High Court 

tEt^all^^nr ^ r necessary material 

mat aJl or- some of the e.\'ecutors tliouch 

StTrEedd?^ probate of tlie will, hfd 

mtemeddled with the estate wholly or in 

Manavikraman Raja had 
d^th properties after his 

lEnf nothing passed on his deatli 

notional di4ibri. '”l ‘thini™S’“ uF°En^h 

Ker 210) (FB) proceeds* on the assumption 
that what passed on the death . of tlie 
stanomdar was the entire property of the 
stanom. 'M; S. Menon, C.J., said: 

Leach, AI.P., said in Parr v Parr 
2 LJCh 167, that the word "devolve’’ means 
to pass from a person dying to a person 
hvmg Md tliat "foe etymolo4 of the^3 
riiows_ lb meaning’’. We ent^tain no dEbt 
mat it IS in the sense infocated bv the 

f c “ foe first portion of sub-sec (3) 

of Section 7 when it says that the stlianam^ 
property held by a Sthanamdar shall X 
V t niembers of the family to 

which foe Stlianamdar belonged and^ the 
of tlie Sthanamdar.- In other words, 

Ae words as if the sthanam property haci 

r i?'"' imniefoately Lfore 

the drath of the stlianamdar” do not atten- 
property tliat passes on tho 
death of a sthanamdar to a per capita share 

?VHr A by the appSlant ffi 

Writ Appeal No. 276 of 1965 and by the 

nC„d ss8”f 

fo'^ stanam to be pro- 
ceeded against for debts incurred by Em 
and binding on the stanom. I tliink to 
tliat extent Sn Manavikraman Raja ha’d an 
mure ’,"\be stanom properties which would 
enuro be>ond his hletime. When you talk 
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„t the estate ot a 
reaUy meant is tte bundle of 

immunities and ^ decree had been ob- 

deceased. Suppose , binding on 

teiaed by oJ ^ Mtrna- 

the stanom durmg Ae Meto 

vikraman Ra]a, ooidd_he ^ properties 

after his ^f^h ag^t Jejtoom p^^P^^^ 
in the hands of the p Succession 

under Section 7 Ifl) o Vinve- the reason 

"'-Hi 

property to be taken to say that 

not know how far it is ^ 

Sri Manavilaaman Ba]a oad property 

affect ase dsataaboa ot Je^nom^P Pj^ 

19 In Venkateswara fyoo y. oh^an 

I fta beS:^t g»P«Uirbere! 

the stanom. _ 1 tmmc, in binding on 

being one fofg’ on the successor 

7% had ao° Sn eaactei 

IS? bS?f*eS»Sl 

stanom which eould stanom, the 

SSould h- leea erfo^ei 

30. The ^^hS'e SSSSoSSed S 
arise is whether u ^ death 

a dignity or w^tevyr it be, ^ 

Se ^Sop«vX£Ses S.U„. 7 g 

Sho^ort 

assessment was assumed that 

lls£ 'l°!r£s'dErwo?SthS 

S eSS It they got *a 
to the liability to pay the t^ bv 

that hability cannot be enforced ^ 

means of a separate suit and so the p 
ceedings under the Act would not t® ^v^- 
able to the department to enfor^ the ha 
bihty If the persons who got the stanom 
moSerties are coUectively in the P®fti®° 
universal donees, lh^ are 5 
to discharge the debt or habihty of toe 
stanom to the extent of the properties got 
by them. 

21. Assuming that they ^e not assessees 
within toe meaning of the defimtion ot toat 
term in the Act, 1 think, standing as toey 
collectively do in a position simuar to toa 
of a universal donee, they are liable to pay 
the amount of the tax assessed to toe ex- 
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tent of toe properties receiv^ by toeim 
A decree obtained against ^tem wo^^ at 

best establish only an deSS' 

If a liabihty exists antecedent to “e decree^ 
the nassing of a decree would omy be a 
IclSn^by Court of that tataU^. B 
under the general law, it is possible ro 
Mstulate toe habihty of the persons who 

lot the properties to pay *® L 

Assessed now that that hahihty has been 
nuantified by the order of assessment it 
SoreiLto hold *at the petitioner g 
officers of Court camot deny the habi^_ 

and insist upon a smt hemg filed. J^tiedep^ 

ment has only made a demand to p ay toe 
S on toe joLt receivers. -The departoeffi 
has not yet taken any coercive proceedings 
for the recovery of the tax Bom them under 
the Act I do not think, it is an answer to 
, the demand that though the liabdito may 
be there, the department must establish it 
hy a suB and that tiU it is so ®stoM^ 
toev would not pay the amount. At any 
rate I do not think that toe petitioners 
would be entitled to an absolute decl^- 
bon that the properties in respect of vvfficb 
they are appointed receivers are not habie 
to be proceeded against at all for the 
balance of the tax. 

22. I have hitherto assumed that the 
persons now being represented by the peti- 
tioners got the properties subject to toe 
liability of being proceeded ag^nst for toe 
binding debts of the stanom. The fact that 
if the persons upon whom the properties de- 
volved had alienated them, the departmem 
could not have enforced the liability again^ 
the properties in the hands of the purch^er is 
not relevant as the habihty is not hei^ 
sought to be enforced against any proper 
in toe hands of a purchaser. Whether toe 
case here presented is analogous to a su(> 
cession inter vivos as in the case of a re- 
versal donee or to a universal succession 
as on death, I would never presume that 
toe Legislature intended the persons men- 
tioned in Section 7 (3) to take the properties 
rid of the hability of the stanom, as nor- 
mally the Legislature would not intend to 
interfere with the rights of third persons. 

I think, it would be unjust were it other- 
wise. The persons who took the properti^ 
are not bona fide purchasers for value, arid 
on what principle can toey clairn to hold 
toe properties without subjecting them to the 
liabihty to be proceeded against and whicl^ 
but for the legislative intervention, would 
have been subject to tbat Hability. 

23. I would dismiss the petition without 
any order as to costs. 

24. By the Court: The petition is allow- 

ed in terms of the judgment of the majonty. 
GGM/D.V.C. Petition allowed. 
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AIR 1969 KERALA 8 {V 56 C 2) 

V. BALAKRISHNA ERADI, J. 

State of Kerala, Appellant v. MaRadeva 
Iyer Venkita Subramania Iyer, Respondent. 

A. S. No. 525 of 1963, D/-30-10-196.7;, 
against , order of Dist. Court, Trivandrum in 
E. A. No. 381 of 1963. 


avR P. C. (1908), O. 21, R. 1 (2) — 
Decree awarding interest on decretal amount 
imtil payment — ^Deposit of decretal amount 
in Court without notice to decree-holder 
Interest does not cease to run from date of 
deposit. AIR 1939 Nag 191, Dissented from. 

Where the interest is awarded by the 
decree on the decretal amount until pay- 
ment, it does not cease to run merely by 
reason of the making of the deposit of the 
decretal amoimt into Court unless it is fol- 
lowed up by the service of notice as requir- 
ed by clause (2). It is only when the factum 
of deposit is brou^t to the knowledge of 
the decree-holder by service of such notice 
that die deposit will amount to payment 
within the meaning of O. 21, R. 1. AIR 
1939 Nag 191, Dissented from; AIR 1919 
Mad 445 and AIR 1932 Cal 111 and AIR 
1951 Bom 394 and AIR 1952 Trav-Co 236 
and AIR 1955 Madh Bha 126 and AIR 1956 
Tra-Co. 46, Rel. on. (Para 2). 


Cases Referred: Chronological 

(1956) AIR 1956 Tra-Co. 46 (V 43) = 
ILR (19S5) Tra-Co. 991, Varki 
Ouseph v. Narayanan Parameswara 
PanicKer , 

(1955) AIR 1955 Madh Bha 126 
^ (V 42) = Madh Bha LJ 1954 HCR 
826, Vinayak Yeshwmt Lad v. 
Shrikishan Chandmal Firm 
;(1952) AIR 1952 Trav-Co. 236 (V 39), 
Janki Amma Meenakshi Amma v* 
Mathiri 

(1951) AIR 1951 Bom 394 (V 38) = 
53 Bom LR 582, Special Land Ac- 
quisition Officer Ahmedabad v. 
Ambalal Trikamlal 

(1939) AIR 1939 Nag 191 (V 26) - 
‘ 1939 Nag LJ 211, Laxminarayan 
Ganeshdas v. Ghasiram Dalcliand 

Paliwal , ,,, rtT- mv _ 

(1932) AIR 1932 Cal 111 (V 19) - 
35 Cal •V\Tvf 544, Ranrour Raiyat 
Bank Ltd. v. Hesabuddm _ 

(1919) AIR 1919 Mad 445 (V 6) - 
ILR 42 Mad 576. Ramaraya Shan- 
bogue V. Shorbott Venkatarama- 
nayya 


Paras 


2 

2 


Government Pleader, for State,- G. Vi.swa- 
natlra Iyer, L. Manoharan and S. bubra- 
mania Sarma, for Respondent, 


JUDGMENT: Tliis appeal has been pre- 
ferred by the St.ate against the order passed 
by tlie lower Court directing it to deposit 
tlio balance amount as per tlio statement 
filed before the lower Court by the respon- 
dent-decree-holder. Tlie matter arises in 
relation to die execution of Uie decree pass- 
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ed in L.A.R. No. 7 of 1959 awarding en- 
hanced compensation to the plaintiff-aecree- 
holder with interest on such amount from 
the date of taking possession of the property 
till the date of payment. This decree was 
passed on 20-3-1959. An execution petition 
was filed by the decree-holder on 29-1-1962 
seeking to enforce the decree and realise 
the amount due to him thereunder. On 
30-3-1962 the decree-holder was served with 
a memo dated 26-3-1962 filed by the learned 
Government Pleader on behalf of the State 
wherein it was stated that a sum of 
Rs. 11,950.62 had been deposited into the 
Court by the State on 12-1-1960 in fuU dis- 
eharge of the amount due to the decree- 
holder under the decree. It is not disputed 
tirat no notice had been taken out to the 
decree-holder intimating him of such depo- 
sit as is required under the provisions of 
Order 21, Rule 1 (2), C.P.C. The decree- 
holder tlierefore, contended that notwitii- 
standing the deposit stated to have been so 
made, he is entitled to be paid interest till 
the date on wliich he was served with the 
memo referred to aboye, that is, till 30-3- 
1962. This contention was upheld by the 
Court below and it called upon the State to 
deposit the balance amount due to the 
decree-holder as per the calculation con- 
tained in the statement filed by the decree- 
holder, If interest- is payable till tire date 
of the service of the memo, tlie correctness 
of tlie figure mentioned in the _ statement 
filed by the decree-holder is not disputed by 
the State. 

2, The only contention raised before me 
by tlie learned Government Pleader is diat 
on the amount being deposited in Court, tlie 
interest automatically ceased to run, no 
matter whether or not notice of the deposit 
had been taken out to the decree-holder. 

In support of this contention, reliance was 
placed before me on a decision of tlie Nag- 
pur High Court reported in Laxminarayan 
Ganeshdas v. Ghasiram Dalchand Paliwal, 
AIR 1939 Nag 191. This decision does, no 
doubt, support the contention of tlie learned 
Government Pleader. But this view of tho 
Namur High Court has not found favour 
with tlie ouier High Courts in India includ- 
ing the Travancore-Cochin High Court. 
Vide Ramaraya Shanbogue v. Shorbott Ven- 
kataramanayj'a, ILR 42 Mad 576 = (AIR 
1919 Mad 445); Rangpur Raiyat Bank Ltd. 
v. Hesabuddin, AIR 1932 Cal 111; Special 
Land Acquisition Officer, Ahmedabad v. 
Ambalal Trikamlal, AIR 1951 Bom 394; 
Ffanaki Amma Meenakshi Amma v. Mathiri, 
AIR 1952 Trav-Co 236, Vinayak Yeshwant 
Lad V. Shrikishan Chandmal Finn, AIR 1955 
Madh Bha 126; and Varki Ouseph v. Nara- 
yanan Parameswara Panicker, AIR 1956 
Trav-Co 46. All these rulings have taken 
tlie view tliat where interest is awarded by 
tlie decree on tlie decretal amount, the 
decree-holder is entitled to such interest 
until he receives notice of the p.aymentinto 
Court as provided in Clause (2) of Rule 1 of 
Order 21, Civil P. C. In tlie face of tho 
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express and mandatory provision contained in 
Clause (2), I am in respectful agreement 
witi the view that interest will not ^ cease 
to run merely by reason of the makmg or 
the deposit into Comrt unless it is follow^ 
up by the service of notice as required by 
Clause (2), and that is only when the fac- 
tum of deposit is brought to the knowledge 
of lie decree-holder by service of such 
notice that the deposit wiU amount to pay- 
ment within the meaning of- Order 2^, 
Rule 1, The contrary view t^eu by the 
Nagpur High Court cannot, with great res- 
pect, be regarded as correct. 

3. The view taken by the Court below 
is perfectly correct and calls for no_ inte]> 
ference by ihis Court. The appeal fails and 
is dismissed with costs. 

CWM/D.V.G. Appeal dismissed. 


AIR 1969 KERALA 9 (V 56 C 3); 

V. BALAKRISHNA ERADI, J. 

K. C. Kumaran, Appellant v. VallabhadaS 
Vasanji and oAers, Respondents. 

Second Appeal No. 556 of 1963, D/-22- 
11-1967, against the order of District Court, 
Kozhikode, in A.S. No. 7 of 1960. 

(A) Civil P. C. (1908), Ss. 100-101— Con- 
current findings of fact — No interference. 

The question as to whetlier or not the 
accident was caused by negligence on the 
part of the driver of a motor-car is ptuely 
one of fact and a concurrent finding enter- 
ed thereon by the Courts below is not ordi- 
narily liable to be canvassed before the High 
Court in second appeal. (Para 5) 

(B) Tort — Negligence — Burden of 
proof — Collision with motor-car — Suit for 
damages — Onus not discharged by plain- 
tiff — Suit held rightly d is mi ssed. 

In a suit for damages for injuries caused 
by an accident, the initial biuden of making 
out at least a prima facie case of negligence 
as against the defendant lies heavily on the 
plaintiff. Once this onus is discharged, it 
will be for the defendant to prove that the 
incident was the result of inevitable accident 
or contributory negligence on the part of 
the plaintiff. (1857JI 11 Moo PC 307, Rel. 
on. (Paras 8, 13J 

Cases Referred: Chronologieal Paras 

(1966) AIR 1966 Ker 172 (V 53) = 

1965 KerLJ 1112, Veeran v. 
Krishnamoormy 12 

(1962) AIR 1962 Madh Pra 23 (V 49) 

= 1961 Jab LJ 372, Sadaram Kan- 
haiya v. Sobharam Sadaram Kalar 12 

(1962) AIR 1962 Pat 258 (V 49) = 

ILR 41 Pat 244, Jang Bahadur 
Singh V. Sunder Lai Mandal 12 

(1935) 13 Mys LJ 345, Bangalore 
Printing and Pubhshmg Co. Ltd. v. 

M. K. Murthy 12 

GL/GL/C833/68 


Vasanji (Eradi J.) 

{1857) 11 Moo EC 807 = 14 ER 

7.12, Morgan v. Sim 8 

K. N. Karunakaran, for Appellant; K. V. 
Surianarayana Iyer and T. L. Vishwanatha 
Iyer, for Second Respondent. 

JUDGMENT; The plaintiff in O.S. No. 25 
of 1959 of the Subordinate Judge’s Coint, 
Kozhikode, has preferred this Second Ap- 
peal challenging the decision of the Courts 
below dismissing the suit filed by him for 
recovery of Rs. 10,000 from the defendants 
by way of damages. 

2. The plaintiff’s case was that on the 
15th of May, 1958, while he was proceeding 
on a motor-cycle from west to the east 
along Gandhi Road in Cahcut City, a Hill- 
man car owned by the first defendant and 
driven by the second defendant dashed 
against his motor-cycle as a result of which 
the plaintiff sustained grievous injuries on 
his right leg necessitating his treatment as 
an in-patient in the Government Head- 
quarters Hospital for more than six months. 
It is alleged that tire accident was caused 
on account of neghgence on the part of the 
driver of the car who suddenly reversed 
the vehicle and later moved southwards 
without sounding the horn or indicating the 
direction in which he was trying to proceed. 

It is averred in the plaint that the car was 
driven right across the road at a very high 
speed so suddenly that the plaintiff could 
not take any action to avert the collision 
and that there was no negligence whatever 
on the part of the plaintiff. It is stated that 
the plaintiff had been earning about 
Rs. 1,000 per month as a timber merchant 
and that on account of the injuries caused 
by the accident he was totally disabled from 
attending to his business for over 8 months. 
The damages caused to him on this account 
have been estimated in the plaint at 
Rs. 6,666.60. In addition, the plaintiff has 
claimed a sum of Rs. 3,000 for the expenses 
of medical treatment and also a further sum 
of Rs. 1,000 as compensation for the physi- 
cal and mental strain caused to him on ac- 
count of the injuries. The plaint claim in 
the aggregate has, however, been hmitedto 
Rs. 10,000. The third defendant is the 
insmrance^ company with whom the first 
defendant’s vehicle had been insrued. 

3. The defendants contended that the 
accident occurred because of the plaintiff’s 
own rash and neghgent handling of the 
motor-cycle and not on account of any 
neghgence on the part of the driver of the 
car. They pleaded that the plaintiff had 
absolutely no cause of action against the 
defendants and w^ not entitled to recover 
any amount from them by way of damages. 
They also questioned the various items of 
damages claimed in the plaint and put the 
plaintiff to strict proof therewith. 

4. Both the Courts below have concur- 
rently found that the plaintiff has not satis- 
factorily proved that the accident was caus- 
ed as a result of neghgence on the part of 
the driver of the car and that on this 
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ground the suit for damages had to fail. 
This concurrent finding has been arrived at 
by the Courts below mainly on an apprecia- 
tion of the oral testimony adduced in the 
case, there being very little documentary 
evidence relating to this important aspect of 
the case. 

5. The question as to whether or not 
the accident was caused by negligence on 
the part of the second defendant is purely 
one of fact and a concurrent finding enter- 
ed thereon by the Courts below is not ordi- 
narily liable to be canvassed before this 
Court in second appeal. The learned coun- 
sel for the appellant, however, contended 
that in arriving at the said finding the 
Courts below have proceeded on a wnong 
understanding of the averments contained in 
the plaint and that there has also not been 
a proper consideration by them of the oral 
evidence adduced in the case. It was .fur- 
ther urged that the finding entered by the 
lower Courts is perverse and is liable to be 
set aside on that mound. In view of these 
contentions raised by him I permitted coun- 
sel to take me through the pleadings and 
the entire evidence recorded in the case. 

6. I am not satisfied that there has been 
any misreading of the pleadings by the 
Courts below. The pleadings have been 
correctly summarised in the judgments of 
the two Courts. The lower Courts were 
fully justified in observing that the aver- 
ments contained in paragraph III (2) of the 
plaint relating to the manner in which the 
accident is alleged to have taken place are 
absolutely vague and wanting in material 
particulars. I find no substance in the com- 
plaint that the approach made by the Courts 
below to a consideration of issues 3 and 4 
has been in any manner vitiated by an erro- 
neous understanding of the averments con- 
tained in the plaint. 

7. Both the Courts below have fully dis- 
cussed the oral evidence tendered by P.Ws. 1 
to 3 and D.Ws. 1 and 2 and hence it can- 
not be said tliat they have omitted to dis- 
cuss the evidence on record before entering 
tlieir findings on the concerned issues. 
Having been taken through the oral eri- 
dence I am inclined to agree with the 
Courts below that the plaintiff has not suc- 
ceeded in establishing that the accident was 
caused as a result of negligence on tlie part 
of the driver of the motor-car. 

S. As observed by Lord Wensleydale in 
Morgan v. Sim, (1857) 11 Moo PC 307, 
312: 

“die party' seeking to recover compensa- 
don for damage must make out that the 
part)' against whom he complains was in the 
wrong. The burden of proof is clearly 
upon him, and he must show that the loss 
is to be attributed to the negligence of the 
opposite party. If at the end he leaves the 
case in ex'en scales, and does not satisfy the 
Court that it was occasioned by the negli- 
gence or default of die other party, he can- 
not succeed.” 


Vasanji (Eradi J.) A. LB. 

9. Learned counsel for the appellant 
contended that there is. prima facie proof 
of negligence in this, case,; because accord- 
ing to him, at the time of the collision, the 
motor-cycle was proceeding towards the 
east on the northern edge of die road on 
the metalled portion whereas the car which 
had been turned towards the . west had 
almost crossed the road and came to the 
northern side. In other words, the argu- 
ment was that the motor-cyclist was keeping 
to the left when he was . hit and that inas- 
much as he was keeping to the correct side 
according to the rules of the road and the 
car had come to the wrong side, nedigence 
on the part of the car driver has to be pre- 
sumed. 

This argument, however, proceeds on ■ 
certain assumptions of fact winch are not 
entirely borne out by the evidence. As 
already noticed, the averments in the plaint 
as to the manner in which the accident took 
place are hopelessly vague. In Ext. B-8, 
which is the statement given by tlie plain- 
tiff to the pohee very shortly after the acci- 
dent, he has stated that the accident took 
place wliile the car was being reversed. The 
same version has apparently been stuck to 
in paragraph III (2) of the plaint also, 
although the averments are by no means 
clear. But the plaintiff in his oral testimony 
has attempted to make out that the colli- 
sion occurred when after reversing the car 
the second defendant suddenly drove it 
across the road in the forward gear in a 
northerly direction. 

I do not find any vah’d ground to differ 
from the view expressed concurrently by the 
Courts below that the statement in Ext. B-8, 
being the earliest in point of time and, 
therefore, made at a time when the facts 
were fresh in the mind of the person con- 
cerned, ought to be preferred to the version 
given by the plaintiff as P.W. 1 after a lapse 
of about 1% years. Particulars regarding 
the direction facing which the car was ori- 
ginally parked, and on which side of the 
road it had been parked which are most 
material and necessary for understanding 
the exact manner in which the accident took 
place, are significantly omitted to be men- 
tioned in tlie plaint. The plaintiff has no 
consistent case in his evidence also on these 
aspects. 

10. The testimony of P.Ws. 2 and 3 has 
been rightly rejected by the Courts below 
as unworthy of reliance. Even though the 
second defendant who has been examined as 
D.W. 1 has endeavoured to make his testi- 
mony helpful to the plaintiff tlie Courts 
below have not chosen to believe his evi- 
dence since they were of the view that the 
witness who had been dismissed from the 
first defendant's service had every motive 
to depose against the interest of the first 
defendant. 

11. The mere circumstance tliat the 
second defendant had been convicted in 
C.C. No. 1443 of 1958 for rashness and neg- 
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comecHon with the acadmt 


this action against ^ that the 

Sn v^as' wTdy^on plea of 
S p“ forward by the accurei 

12 The learned counsel for appel- 
lant invited my attention to decision of 
the Madhya Pradesh High Co^ in 

^aSva V. Sohharam Sadaram K^ar, 

S^gen^ and it r^y infeed fr^^ 
{“e^latotifE^ in this case, however « 

f5%*d?n£ *h cIS'feSSnustify 

SrenfalM 1963 Pat Mg Bangalog 

TilR^f^rK^ fe) bat ftey^re not ako 
ii^Ly SeiS illianoe to W appeUag. 

ir It oannot he doubted that the mitral 
bmden of Sng out at IgSi* igriefS- 

°a^f hS iSfrS ‘f Vbf for°S?ti 

fjnlau'? tf »a? ^^Hr TonS 
S.tJytgh“Si? oS tie part of the pituo- 
ti£E In die present case, it is apparen 
from the plaintiffs own testimony that &e 
accident took place at a spot where the road 
is straight and admite of easy istant vision. 
The plaintiff has deposed that he saw me 
car parked on the road marmn even from 
a distance of one furlong and that he later 
noticed that die car was bemg reversed on 
the road when he was at a distance ot 
about 60 yards from it. Admittedly, there 
was httle other traffic on the road at ttat 
time and the road has a width of about 
as feet. In such circumstances, the motOT-. 
cyclist having been forewarned about the 
fact that the motor-car was in the process 
of being reversed across the road, it is rea- 
sonable to infer that with the exercise or 
due care and caution the collision could 
have been averted by timely action on the 
part of the cychst. It has come out in evi- 
dence that the plaintiff was having only a 
learner’s licence for riding motor-cycle and 
therefore, probably lacked experience. As 
observed by me earlier, essential details as 
to how and when exacdy the collision took 
place, viz., whether it was during^ the back- 
ward motion of the car as stated in Ext. B-8 
or while it was being driven forward after 
having been reversed, have not been satis- 
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factorily proved. In these circumstanc^ 
the Courts below were, m my view, jusb , 
Bed in holding that the plaintiff h^ failed 
to establish a prima facie case mat the 
accident was caused on accovmt of the neg-1 
ligence of the driver of the car. 

14. The judgment and decree under ap- 
peal do not therefore call for any inter- 
ference and are confirmed. The^ second ap- 
peal is dismissed, but in the circumstances 
of the case I make no order as to costs. 
No leave. 

HGP/DVC Appeal dismissed. 


AIR 1969 KERALA 11 (V 56 C 4) 
FULL BENCH 

M. MADHAVAN NAIR, T. S. KRISHNA- 
MOORTHY IYER AND V. BALAKRI- 
SHNA ERADI, JJ. 

Chori Ouso, Petitioner v, Sasoon Helegua 
and another, Couiiter-Petitioners. 

C. R. P. Nos. 675 to 678, 1174 and 1175 
of 1966, and O. P. .Nos. 4668 and 4669 of 
1966, D/-5-4-1968. 

Tenancy Laws — Kerala Land Reforms 
Act, 1963 (1 of 1964), Ss. 31, 2 (60), 2 (8), 
13 (1), 35, 8, 10 (3) — “Varamdar’ defined 
in latter part of Sec. 2 (60) is entitled to ap- 
ply for feation of fair rent under S. 31 - — 
Varamdar is “a deemed tenant” and is in- 
cluded in definition of ‘tenant’ — He has 
cultivating possession and is lessee — T. P. 
Act (1882), Sec. 105 — Essentials of lease 
— Civil P. C, (1908), Preamble — Inter- 
pretation of statutes — “Deeming” provi- 
sions in definition — Inclusive definition, 
scope of. 

Section 31 of the Kerala Land Refonns 
Act insists that the determination of fair 
rent has to be done at the instance of the 
cidtivating tenant or any landlord. 

(Para 51 

‘Cultivating tenant’ defined in Sec. 2 (8) 
means ‘a tenant who is in actual possession 
of, and is entitled to cultivate, the land com- 
prised in his holding’. ^ (Para 6) 

Under Sec. 2 (45) ‘possession’ in relation 
to land includes occupation of land by a 
person deemed to be a tenant under Ss. 4, 
5, 6, 7, 8, 9 or 10. (Para 17) 

A lease is not a mere contract but is a 
transfer of an interest in immovable pro- 
perty. Section 105, T. P. Act recognises also 
a lease of immovable property in considera- 
tion of a share of crops. The fundamental 
conception of a lease is that it is the separa- 
tion of the right of possession from owner- 
ship. In every lease there is an imphed con- 
tract diat the lessee wiU be put in posses- 
sion of the land by the lessor. The term 
‘lease’ imports a transfer of an interest to 
enjoy the properly. One of the essential 
conditions of a lease is that the tenant 
should have the right to the exclusive posses- 
sion of the land. Ord inarily the test of 

IL/IL/D952/68 
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exclusive ^ possession determines the charac- 

£ste°ad Pse of the word enjoy’ 

mstead of possess in S. 105 of the T. R 

Act does not mean that no possession to 

Tlie ^tP^® necess^ to constitute a lease, 
tlie term enjoyment’ m tlie section is used 
only for showing that a bare right to Ae 
usufract IS not a lease., (Paras ,9, 10) 

Varam is defined by the Act as an 
amngement for the cultivation of nilam and 
shanng the produce made between the 
o™ or otlier person in lawful possession 

o If- 4 ?“^“ person who imdertakes 

culbvation under such arrangement. By the 

Sec. 2 (60) It has to be held that ‘ Varamdar’^ 
IS not a tenant. (Para 12) 

fi, ‘tenant’ defined in Section 2 (57) of 
me Act includes a person who is deemed to 
be a tenant under Sec. 8 and Sec. 10 (iii). 
VEnamdar IS a deemed tenant under Ss. 8 
10 (iii) Though a varamdar does not 
safasfy the defmition in the body of Sec. 2 
(5 i) as a person allowed to possess and en- 
j t3-nd of another he is included in 
me defimtion of ‘tenant’ by the device of 
an inclusive provision in Sec. 2 (57). 

Tf • (Para 13) 

it is a well-lmown rule of interpretation 
uiat the word include’ or ‘includes’ is used 
as. a \vord of enlargement and ordinarily im- 
plies that something else has been included 
which falls outside the general language that 
precedes it and to add to the general clause 
a species which does not naturally belong 
/I’ (Para 14) 

A person deemed to be a tenant under 
Sec. 8 or Sec. 10 (iii) of the Act is therefore 
a tenant under tlie Act. A “varamdar” is thus 
a cultivating tenant if the expression ‘tenant’ 
m Sec. 2 (8) is understood in the light of tlie 
definition clause in Sec. 2.(57) of the Act. 

T. . , (Para 15) 

It IS true that Sec. 2 (60) of the Act does 
. ‘'°’^^®niplate any transfer of possession 
or right to possession of the nilam in favour 
of the varamdar. If at all. Sec. 2 (60) of the 
Act only shows • that even after the varam 
arrangement the varamdar has no legal 
possession of the land. But tlie said provi- 
sion does not indicate that subsequent to 
uie varam arrangement, a varamdar has not 
even any occupation in the nilam. 

A , (Para 18) 

A varamdar has to remain in tlie nilam 
to carrj( on the cultivation operations for a 
substantial^ period during me season for 
which he is given me right to cultivate. This 
is sufficient to establish . occupation by me 
varamdar in the nilam. This occupation is 
what is recogm'sed as actual possession by 
me definition of Uie term ‘posses.sion’ in me 
Act itself. It is not accurate to call a varam 
as a merely naked license. It is sometliing 
more man a license. It is a license coupled 
wiUi a grant. (Para IS) 

If the word ‘tenant’ in Sec. 2 (17) is 
interpreted in die liglit of dm definiUon of 
tcn.ant in die Act, me land in respect of 
wtiicli a varam right is given will be a 
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holding” under me Act. Furmer o • 

dmlding’ in Sec 2 I ^ 

conlexrS 

fa S 2 fs) "’“-t" «; 

The benefit of Seo IS m „f .1,' ^ 

tenante ® In including cultivating 

fa S.,2'(57), S benefit AoSid°be°'av'!rbIe 

,E.t‘“nnders°“ ’’1 ’ 

l£ ! » 

the former as provided in Ss. 14 to 22. 

Se^ sTeoff 

entitled ‘cultivating tenant’ 

fair r£.'°vn.£ 
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In C. R. P. No. 676 of 1966 
M. K. Narayana Menon and C. S. N^a- 
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for Counter Petitioners. 
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M. K. Narayana Menon and C. S. Nara- 
yanan, for Petitioner; A. S. Krishna Iyer and 
A. K. Ramaseshadrinathan, (for No. I) and 
S. K. Brahmanandan (for No. 2), for Counter 
Petitioners. 

In G. E. P. No. 678 of 1966 


M. K. Narayana Menon and C. S. Nara- 
yanan, for Petitioner; A. S. Krislina Iyer and 
A. K. Ramasehadrinathan, for Counter Peti- 
tioners Nos. 1 and 2. 

In C. R. P. No. 1174 of 1966 
P. K. Kesavan Nair and K. N. Naray^a 
PiUai, for Petitioner; M. M. Abdulkhader, 
for Counter Petitioner. 


In C. R. P. No. 1175 of 1966 
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Pillai, for Petitioner; P. N. Sanlcaranarayana 
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KRISHNAMOORTHY IYER, J.: The 
common question that arises in all the cases 
is whether a varamdar defined in the latter 
portion of Section 2, sub-section (60) of the 
Kerala Land Reforms Act, 1963 (Act 1 _ of 
1964) has got the right to file an application 
for the determination of ‘fair rent’ under 
Sec. 31 of the said Act. Section 2 (13) of 
Act 1 of 1964 defines ‘fair rent’ as meaning 
the rent payable by a cultivating tenant 
under Section 27 or Section 33’ of the 
Act. 

2. In the orders which are the subject- 
matter of C. R. Ps. 675 to 678 of 1966 the 
Subordmate Judge took the view that the 
^mtivating tenant has no such right. Though 
the same question is raised in C. R. Fs. 1174 
Md 1175 of 1966 the point was not raised 
before the appellate Judge. In the Original 
petitions which chaUenge the orders of the 
Land Tribunal, Moovattupuzha, the Land 
Tribunal conceded the right to the ‘varam- 
dar. 

' The latter portion of Section' 2 (60) 
1 ' Kerala Land Reforms Act, 1963 (Act 
1 of 1964), hereinafter referred to as the 
Act, defines ‘varamdar as meaning, ‘the 
person who undertakes cultivation under a 
varam arrangement’ and according to the 
earlier ^part of the same provision ‘varam’ 
means ‘an arrangement for. the cultivation of 
nuara with paddy and sharing the produce. 


made between the owner or other person in 
lawful possession of the nilam and the 
person who rmdertakes cultivation under 
such arrangement, and includes the arrange- 
ments knoum as ‘pathivaram, pankuvaram 
and pankupattom’. According to Sec. 2 (38) 
of the Act, nilam means land adapted for 
the cultivation of paddy’. 

4. Section 31 (1) of the Act enabling the 
cultivating tenant or any landlord to apply 
for determining the fair rent in respect of a 
holding reads : 

“The cultivating tenant or any landlord 
may apply, in such form as may be prescrib- 
ed, to the Land Tribunal for dete rminin g 
the fair rent in respect of a holding’. 
Section 31 (2) of the Act prescribes the pro- 
cedure for dealing \vith the- application. . The 
determination of fair rent has to be in 
terms of Secdoas 27 and 3S of the Act. The 
said provisions before their amendment by 
Act 9 of 196.7 are in these terms : 

Section 27. “Fair rent : — (1) The fair 
rent in respect of a holding sh^ be the rent 

{ )ayable by the cultivating tenant to his 
andlord and it shall be the rent calculated 
at the rates specified in Schedule III appli- 
cable to the class of lands comprised in the 
holding or the contract rent, whichever is 
less. 

Explanation: — Where the fair rent in re- 
spect of a holding has been determined 
under any law in force immediately before 
the 21st January, 1961, the fair rent so 
determined shall be deemed to be the con- 
tract rent for the purposes of this sub-sec- 
tion. 

(2) Notwithstanding anjtthing contained in 
sub-section (1), the fair rent in respect of a 
holding, where the cultivating tenant or an 
intermediary is holding imder a small-holder, 
shall, at the option of the smaU-hoIder, be 
(a) the rent calculated at the rates speci- 
fied in Schedule III applicable to the class of 
lands comprised in the holding; or 

(b) where the fair rent in respect of the 
holding has been determined under any law 
in force immediately before the 21st January, 
1961, such fair rent, or, where fair rent has 
not been so determined, 75 per cent of the 
contract rent: 

Provided that the fair rent payable by a 
cultivating kanamdar or a cultivating custo- 
mary vennnpattamdar shall not exceed the 
michavaram payable by such kanamdar or 
the rent payable by such customary varum- 
pattamdar, as the case may be”. 

Section 33. “Agreement as to fair rent. — ^ 
Notwithstanding anything contained in the 
foregoing sections, it shall be competent for 
. the landlord and the tenant to agree as to 
what shall be the fair rent payable in re- 
spect of the holding and, where such an 
agreement signed by the landlord and the 
tenant is filed with the Land Tribunal, the 
Land Tribimal shall pass orders determin- 
ing such agreed rent as the fair rent in re- 
spect of the holding : 



^ (Krishnamoorthy Iyer J) 

Provided that the agreed rent shaU not ^ 

exceed the fair rent under Section 27, in 
respect of the holding : 

Provided further that where there are 


A.LR. 

perty AcTdefines^bafe 

to enjoy immovable pronert^?n^^^ 

toe or ‘in perpeSiiCTr.^ 


cultivating tenant and^allthrrnteiTediarie: oTS^ “ <^on^r^Uor.h\Z 

and other persons mterested shaU be parties S the^ Rp. considerable discussion 

pri:jTTw\. . ™ .“tat* Of” 

xYoviaed also that this section shall not 
apply to a case where the landlord is a 




LU a case wnere tlie landlord is a aeainst tha ? ™e 6tate as 

religious, charitable or educational institu- former is culSw° 

faon of a public nature . centinn The todamental con-i 

Section 27 (2) of the Act has been deleted tion of the rivhT^nf^ separa- 

by Act 9 of 1967. shin. LlmnnR®?. u- sion from oiraer- 

5. Section 31 of the Act insists that the (eleventh edition 
determination of fair rent has to be done observed at page 464^ ^toviUe Wilhams) 
at the instance of the cultivating tenant or “A lease in fK;„ ’ • 

^y lan^dlord. It is Aerefore necessaiy to form of encumbrance^^wh^^ sense, is that 
find out who is a cultivating tenant' for the right to the n^scetc.^ j consists in a 
purpose of Section 31 of the Act. owned by soSe othe^^ ne^ property 

H 9 se^^ation 'of^o^iTOS- 

tion 2 (8) of tlie Act means ‘a tenant who is possession. We have seen tint 

m actual possession of, and is entitled to POfession is the continuing exercut 
cultivate, the land comprised in his holding’, ^ght,. and ^at altliough a right irnormallv 
, tenant, ‘possession’, ‘cultivate’ exercised by the owner of it it maT^S 
occurring in Section 2 (8) of special cases be exercised by someone else 
fte ^c^ave also been define^^^ suVsec- separation of ownership and posses- 

(7) (17) of Section 2 of 5°’^. “^7 be either rightfol or wrongful and 

Act. “ “ “““trance ® rf' to 

enntr'Qr./fi, every lease there is an implied 

rion^nf P“*^ posses- 

ion of the land by the lessor. The term 

lease imports a transfer of an interest to 
enjcw _ the property. One of tJie essential 
conditions of a lease is that the tenant 
should have tlie right to the exclusive 
possession of the land. Ordinarily the test of 
exclusive possession determines tlie charac-i 
ter of a lease. The use of tlie word ‘enjoy’ 
instead of ‘possess’ in Section 105 of tlie 
Transfer of Property Act does not mean tliatl 
no possession to tlie lessee is necessaiy to 
constitute a lease. The term ‘enjoyment’ in 
the Section is used only for showing that a 
.bare right to tlie usufruct is not a lease. 
Sec. 108 (a) of the Transfer of Property 
Act winch deals with the duty of tlie lessor 
to put the lessee in possession of tlie pro- 
perty is however subject to the opening 
words of the section under which the pa^ 
ties can exclude tlie operation of tliat clause 
But tliat does not mean that the parties can 
®g^^® .at tlie lessee can have no right of 
possession. If die parties so agree, then the 
riansachon wll not be a lease. In Govcmor- 
V- In'^^ar Mani, AIR 1950 
• F a ^'Vision Bench of tlie East Pun- 
jab High Court said : 

o definition of lease’ in 

Sec. 105, T. P. Act, 1882, it is clear that die 
essential feature of a le.ase is that it is a 
transfer of a right to enjoy immovable pro- 


the Act. 

7. In Mohammed Ali v. Ahammed Sait 
1967 Ker LT 485, a Division Bench of this 
Court discussed the nature and extent of the 
rights of a varamdar under the provisions of 
Act 1 of 1964 in the nilam given to him for 
cultivation in connection with his right to 
maintain a complaint for criminal trespass 
against the owner. The head-note of the 
decision reads thus : 

“A varamdar has been salvaged and 
brought into the fold of the real tenant by 
Sec. 10. So the possession in relation to land 
must enure to his benefit also. It must neces- 
sarily follow that the legal incidents which 
flow from possession in relation to a ‘tenant’ 
must enure to the varamdar also, since he 
too has been brought under the categorj'. 
It is true that the status of a tenant is con- 
ferred on the varomdar by the device of a 
deeming _ provision . but that does not dis- 
qualify him from claiming the benefits, 
rights and privileges that a' normal tenant is 
entitled to claim under tlie Act. He is a 
'cultivating tenant’ and the . land held by him 
is a “holding’ and he can apply to the Land 
Tribunal for fixation of fair rent and he has 
also the right under Sec.. 53 to purchase the 
landlord’s rights. His rights are also heritable 
and alienable as is seen from Sec. 50. None 
of these incidents would attach itself to a 
licensee. It would, therefore, be improper to 
equate the varomdar with a licensee". 

8. The above decision did not decide the 


question raised before us but oidy assumed pertv for a r^rHin ^ ^ 
without expressly deciding that a varamdar or in npmehiifv in pn c’-R °''r 

y m IS a holding. conception of a lease is Uiat it is tlie separa- 

a teansfer a mere contract but is tion of the right of po.ssc.s.sion from mtner- 

oanster of an mterest m immovable pro- ship and tliough the section uses the word 
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12. But here we are only concerned \wta 


. Lt. -o 19 Rut here we are only concerned wim. 
‘enjoy instead of the word Pf the ^righte of a varamdar as dehned in Sec- 

no authority for holding ^at ^on 2 (60) of the Act. It w^ po^iited out 

the exclusion of possession w there- that because of Section 2 (60), Section , 

to enjoyment. The word en]oy mi^t mere - ^ ^ ^ varamdar os a 

fore ^rtaken to include Se Srson Wng Wy a right to cultivate the 

doubt. Sec. 108 (b) which sJn fand and that these provisioi^ do not recog- 

lessor s duty to put the lessee p nlse any possession or n^t to possession of 

mier wS* the ^ 

"“tlJe'fcXetatjon of any 

lar'So*- W of pn^l -g-id-i de-Serby the 

lessee in possession can ^tlmt the Act as an arrangement for the cultivation of 

press contract. It to have nilam and sharing the produce made be- 

parties can agree that the lessee is o iVio owner or other person m lawfu 

lo right of possessiom If ^ 

the transaction would not be ^ 

11 There cannot therefore be any doubt 
regarding the essential charactensbcs of a 
lease Tne learned couMel opposing 
daim of the varamdars relied on some deci- 
Sn” ?o establish the legal meidenb of 


nise any possession yji. — -ir ^ . 

the land in the varamdar. In view of this, 
the submission was that a varamdar is not 
a tenant and therefore not a cultivatmg 
tenant entitled to apply for hxmg f^^ 


niiam anu — - --- 

tween the owner or other person m lawM 
possession of the nilam and the person who 
undertakes cultivation under such arrange- 
ment. It was pointed out on behalf of me 
varamdar that it is not correct to say that 
the definition does not recognise any posse- 
sion in the varamdar on the basis of the 
arrangement since Section 2 (60) contem- 


sions to establish the . . x _£ »ije arrangement since Section 2 (60) contem- 

varam transaction, “ifp land ^d plates only the state of things at the time 

varamdar is only to cultivate the la entering into the arrangement. Under the 

definition clause no transfer of possession or 
no right of possession to the varamdar is 
necessary for the creation of a varain 
arrangement. By the definitions of varam and 
varamdar in Section 2 (60) of the Act, it 
has to be held that varamdar is not a tenant. 

13. But ‘tenant’ defined in Section 2 (57j 
of the Act includes a person who is deemed 
to be a tenant under Section 8 and Sec. 10 
(iii) of the Act. It is therefore necessary to 


Valcilll Lj.a.iiiow.'-.w*'— 

Iwt 

fs“rbayrof>y inleres. in W to 

uoi® =“ Za'xrSr Lj'V Ja 

of the Travancore High Court , 

view that a landlord who has let land 
on pathivaram is in joint possession of *e 


view w^ x^^^^'^ninwaramdar has no posses- reproduce those provisions: 

Cochin that a pankuvara^ d ^ cultivates and Section 2 (57), /“ten^f means any per- 
Sion 01 me . c liofinsee. 


4! 

Ker 263). In Ouseph v. Kunjathu, 1951 Ker 
LX- 44 = (AIR 1951 Trav-Co. 189), a Hiv^ 
Sion Bench of the Travancore-Cochm High 
Court held that — 

“an agreement for tiie cultivation of land 
under vmich a person is to cultivate another s 
land and the two are to share the produce 
in certain proportions may be in lease n 
there is an intention to transfer an interert 
in the property; but if there is no such 
intention such agreement cannot ^®ate a 
lease and the matter is ^ 

moyee v. Munsur, AIR_ 1920 Cal 548, o e 
purely of construction in each case. 

In AIR 1920 Cal 548, it was_ decided that 
the contract between the parties was not a 
lease because of the absence of a covenant 
in the contract to pay rent and me absence 
of a clause creating an interest m the land 
■in favour of the defendant. The contract was 
'“'held to be only a profit sharing arrangement 
ty whicli the de£eiid.3.nt who cultivated the 
land undertook to give a share of foe pro- 
fits to foe owner and keep foe remainder as 
his remuneration. These decisions do not lay 
down that all varam transactions are only 
licences and not leases. The question must 
depend upon foe construction of foe con- 
tract between foe parties. 


son who has paid or has agreed to pay 
rent or other consideration, for his being 
allowed by another to possess and to enjoy 
foe land of foe latter, and includes — 

,e) 

•- 

.g) 

(^) 


(j) a person who is deemed to be a tenant 
under Section 4, Section 5, Section 6, Se^ 
tion 7, Section 8, Section 9 or Section 10”. 

Section 8. “Certain persons who were 
cultivating land on varam arrangement to be 
deemed tenants. Notwithstanding anything 
to foe contrary contained in any law, or in 
any contract, custom or usage, or in any 
judgment, decree or order of Cot^ any 
person who, by virtue of foe provisions or 
Section 6 of the Kerala Stay of Eviction 
Proceedings Act, 1957, was entitled to culti- 
vate any nilam after foe llfo day of April, 
1957, and was cultivating foe nilam at foe 
commencement of this Act, shall be deemed, 
to be a tenant, notwithstanding foe expuy 
of the term fix^ under foe varam arrange- 
ment . 

Section 10. “Certain other persons to be 
deemed tenants. — Notwithstanding any- 
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thing to the contrary contained in any law, 15. A nercnn i ... 

or in any contract, custom or usage, or in under Section 8 or Section 
any jndgnient, de.nee or orfer of Coirt, tho Sk Sore a tenant rSidl tj Art A 
to b^Tmiante^-— persons shall be deemed varamdar is thn.s a cnltivaHna- 


Pv 

n ■ 

(Jo ■ 


a varamdar; 


varamdar is thus a cultivating tenant if the 
expression ‘tenant’ in Section 2 (8) is under-i 
stoc^ m the hght of tlie definition elause ini 
Section 2 (57) of the Act. 

®ut the learned counsel opposing 
the claim of the varamdar submitted tliat in 
wew of the qualifying words with which 
Section 2 of the Act opens, a strict adhere- 
definition clause in Section 2 
(57) of the Act to interpret the word ‘tenant’ 
in Section 2 (8) will lead to repugnance. To 
substantiate their contention it was pointed 

14. It is a well-known rule of interpreta- J 

tion tliat the word ‘include’ or ‘includes’ is Shfo] 

[used as a word of enlargement and ordi- -•? possession and ‘holding’ are absent 


A varamdar does not satisfy the definition 
in the body of Section 2 (5.7) as a person 
allowed to possess and enjoy the land of 
another. But he is included in tlie definition 
of ‘tenant’ by the device of an inclusive pro- 
vision in Section 2 (57) of the Act. 


in the case of varam agreement and a 
varamdar cannot therefore be considered a 
cultivating tenant for the purpose of making 
an application for fixation of fair rent. The 

naturally belong to* it. In Craies on Statute line defined ^in Sec- 

edlliu?*^ J k^ land he cu Svates is not a 

ea mus. “holding’ and Section 2 (8) of the Act is 


harily implies that something else has been 
included which falls outside the general 
language that precedes it and to add to the 
generaT clause a species which does not 


“There are two forms of interpretation 
clause. In one, where the word, defined is 
declared to ‘mean’ so and so, the definition 
is , explanatory and prima facie restrictive. In 
tlie otlier, where the word defined is declar- 
ed to ‘include’ so and so, the definition is 
extensive”. 

In the matter of the Petition of Nasibun, 
(1882) ILR 8 Cal 534, the Court observed: 

“The word ‘includes’ has an extending 
force, and does not limit the meaning of the 
term to the substance of the definition”. 

The Privy Council in Dilworth v. Commr., 
of Stamps, 1899 AC 99 at p. 105, said: 

“The word ‘include’ is very generally used 
in interpretation clauses in order to enlarge 
the meaning of words or phrases occurring 
in the body of the statute; and when it is 
so used tliese words or phrases must be 
construed as comprehending, not only such 
things as they signify according^ to , 
natural import, but also those things wliich 
the interpretation clause declares that ^they 
shall inemde. But tlie word ‘include is 


therefore not attracted. 

17. Section 2 (45) of the Act which 
defines the term ‘possession’ reads tlius : 

“ ‘possession’ in relation to land includesj 
occupation of land by a person deemed tOi 
be a tenant under Section 4, Section 5, Sec- 
tion 6, Section 7, Section 8, Section 9 or . 
Section 10”. 

18. It was contended on behalf of tlie 
varamdar that since Sec. 2 (45) of the Act 
itself postulates occupation of land in the 
varamdar mentioned in Section 8 or Sec. 10 
(iii) of the Act, such occupation is actual 
possession of the land he is cultivating for 
the pmpose of Section 2 (8) of the Act. The 
counsel contending against tlie varamdar 
submitted that conferment of possession or 
right to possession of tlie miam to tlie 
varamdar is not necessary fora varam agree- 
ment referred to in tlie Act and any occupa- 
tion of the nilam by a varamdar cannot bo 
inferred merely by tbe implications contain- 
ed in Section 2 (45) of tlie Act. It is true 
tliat Section 2 (60) of tlio Act does not con- 


susceptible of another construction, which template any transfer of possession or rigliti 
may become imperative, if tlie context of tlie possession of the nilam in favour of the 
Act is sufiBcient tp show that it was not varamdar. If at all, Section 2 (60) of the 


merely employed for _ the purpose of 
adding to the natural significance of tlie 
words or e.xpressions defined. It^ niay be 
equivalent to ‘mean and include , and in 
tliat case it may afford an exhaustive e.x- 
planation of the meaning which, for the pur- 
poses of the Act, must invariablj'^ be attach- 
ed to these words or expressions . 

In Mellows v. Low, (1923) 1 LB 522 at 
p. 526, Me Cardie, J. observed: 

“In any view tlie word ‘includes’ as used 
in Para (g) is not a term of limitation or 
precise definition; it means what it says — 
tliat it includes tlie matters thereafter men- 
tioned; in otlier words, it is a word of en- 
largement rather tlian of restriction”. 


Act only shows tliat even after tlic varam 
arrangement the varamdar has no legal 
possession of tlie land. But the said proi'i- 
sion docs not indicate tliat subsequent to 
the varam arrangement, a varamdar has not 
even any occupation in the nilam. The 
decision in Parameswaran Kartha v. Ouseph.i 
1958 Ker LT 359, relied on by tlie leaniccly 
counsel for the owners only shows that a' 
varamdar has no legal possession of the 
land he cultivates, that no interest in the 
land is created in his favour and that the 
varam arrangement does not amount to a 
lease under Section 105 of the Transfer of 
Properly Act Raman Nayar, J. in Dudach.m 
y. Srecnivasa Kini, 1963 Ker LT 408, while 
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considering the definition of ‘possessioa’ 
under Section 2 (40) of Act IV of 1961 
which is almost similar . to Section 2 (45) of 
the Act pointed out that the said provision 
makes it clear “that a varamdar like any 
other licensee has only a right of occupation 
which is not possession in the legal sense of 
that word although, it is called possession for 
the ;^urposes of the Act”. In Ramanatha 
Aiyars Law Lexicon of British India, the 
meaning of the term ‘occupation and pos- 
session’ is stated thus : 

“Occupation includes possession as its 
primary element, but it also includes some- 
thing more. Legal possession does not, of 
itself constitute an occupation. The owner 
of vacant house is in possession, and may 
maintain trespass against any one who 
invades it; but as long as he leaves it vacant 
he is not in occupah'on; nor is he an occu- 
pier; per Lush J., R. v. St. Paneras, (1877) 
2 QBD 581. There is a distinction between 
‘occupation’ and ‘possession’, because there 
may be a legal or constructive possession 
where there is no actual occupation”. 

In' Madras Anjuman Islamia of Kholwad 
V. Municipal Council of Johansesburg, (1922) 
31 Mad LT 114, their Lordships of the 
Judicial Committee said : 

“The word ‘occupy’ is a word of uncer- 
tain meaning. Sometimes it denotes legal 
possession, in the technical sense, as when 
occupation is made the test of rateabiUty; 
and it is in this sense that it is said in the 
rating cases that the occupation of premises 
by a servant, if such occupation is subser- 
vient and necessary to the service, is tlie 
occupation of his master: The Queen v. 
Spurrell, (1865) 1 QB 72. At other times 
‘occupation’ denotes nothing more than 
physical presence in a place for a substan- 
tial period of time, as where a person is said 
to occupy a seat or how or where a person 
who allows his horses or cattle to be in a 


field or to pass along a highway is said 
be the occupier of the field or highway 
the purpose of S. 68 of the Railway Clar 
Act, 1845: Dawson v. Midland Rly. ( 
(1872) 8 Ex 8, and Luscombe v. Gi 
Western Rly. Co., (1899) 2 QB 313. Its j 
CISC meaning in any particular statute 
“ 9 ^.'^™ 2 nt must depend on the purpose 
which, and the context in which, it is use 
A varamdar has to remain in the nilam 
^rry on the cultivation operations for a s 
antial period during tbe season for wh 
given the right to cultivate. This 
suthcirat to establish occupation by 
vmamdar in the nilam. This occupation 
eh c recognised as actual possession 
the definition of the term ‘possession in 
Act itself. It IS not accurate to call a vai 
as a merely naked license. It is someth 
more than a license. It is a license coup 
with a grant. ^ 


. „ <1 contended that if thi 

term holing in Section 2 (8) is construec 
n the light of the definition of that expres 

nl" 'v the Act a varamda 

. nnot be included in the term ‘cultivating 
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tenant’ as the land he is cultivating is not a 
holding. It was pointed out that to consti- 
tute ‘holding’ under Section 2 (17) ' of the 
Act there should be a demise and in the 
case of varam there is no demise. Section 2 
(17) of the Act which defines “holding’ 
reads : 

‘“holding’ means a parcel or parcels of 
land held under a single demise by a .tenant 
from a landlord and shall include any por- 
tion of. a holding as above defined which the 
landlord and the tenant have agreed or are 
bound under Section 48 or otherwise to 
treat as a separate holding”. 

The word ‘demise’ is not defined in the 
Act, No doubt, it is used commonly in 
India to denote a transfer by lease. But if 
the word ‘tenant’ in Section 2 (17) is interr 
preted in the light of the definition . of 
‘tenant’ in the Act, the land in respect of 
which a varam right is given will be a hold- 
ing under the Act. Further Section 2 of the 
Act is only subject to the qualifying clause 
‘unless the context otherwise requires’. Even 
if there is any inconsistency because of the 
definition of molding’ in Section 2 (17) of 
the Act, the term ‘holding’ in Section 2 (8) 
of the Act will have to be given a mean- 
ing consistent with the context in which the 
term is used. It tlierefore follows that a 
‘varamdar’ defined in the latter part of Sec- 
tion 2 (60) of the Act is a cultivating tenant 
as defined in Section 2 (8) of the Act, 

20. The view we have taken gains sup- 

§ ort from the rates prescribed in Sche- 
ule III of the Act for fixing the fair rent 
in accordance with the terms of Section 27 
(1) of the Act. Item 1 (viii) in Schedule III 
deals with nilam where fishing is carried on 
for part of the year by a varamdar and the 
rate of fair rent provided in column (3) of 
Schedule III for this class of land is aggre- 
gate of rent fixed as for nilam and l/8th of 
the gross annual income derived from fishing 
in such manner as may be prescribed. The 
rate of fair rent for the different classes of 
nilam is stated in Items 1 (i) to (ix) in Sche- 
dule III of the Act. Section 27 read with 
Schedule III of the Act envisages the deter- 
mination of fair rent for the nilam cultivated 
by a varamdar as well. 

21. Section 13 (1) of the Act deals with 
the right of the tenants to fixity of tenure. 
The Section reads : 

“Notwithstanding anything to the con- 
trary contained in any law, custom, usage or 
contract, or in any decree or order of Court, 
every tenant shall have fixity of tenure in 
respect of his holding, and no land from 
the holding shall he resumed except as pro- 
vided in Sections 14 to 22”. 

The benefit of Section 13 (1) of the Act 
is available to all tenants includii^ cultivat- 
ing tenants. In view of the definition of 
‘tenant’ in Section 2 (57) of the Act the 
benefit should be available even to a person 
who is deemed to be a tenant under ,Secr 
tions 8 and 10 (iii) of the Act. 'Iliough at 
one stage of the argument some of the 
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counsel appearing for the owners took up 
the . extreme position ; that a deemed tenant 
under ,, Sec. 8 or Sec. 10 (iii) of the Act 
IS not; entitled to the benefit of Section 13 
of the Act, the matter was not pursued 
by them. It is also not possible to contend 
that Section 2 (57) of the Act has no ap- 
plication to interpret the expression .‘tenant’ 
in . Section 13 (1) of. the Act. An indication 
that a deemed tenant under Section 8 or 
Section 10 (iii) of the Act is taken in by 
Section 13 (1) of the Act is given by the 
other provisions in the Act. Section 35 of 
the Act provides for rent payable to a land- 
lord when Land Tribunal has not determin- 
ed fair rent. The said provision reads thus : 

Section 35. , “Rent payable when Land 
Tribunal has not determined fair rent. — 
Where in a case the rent payable in respect 
of a holding has not been determined by 
the Larid Tribunal, either under Section 31 
or Section 33, the landlord shall be entitled 
to receive and the tenant shall be bound to 
ay the rent that was payable immediately 
efore the ' commencement of this Act. 

Explanation: — For the purpose of this 
section, ‘the rent that was payable imme- 
diately before the ■ commencement of this 
Act’,- in the case of varamdar, shall mean 
the average of the share of the landlord in 
the produce for 'the three years immediately 
preceding such coihmencementj or, where 
the varamdar was not cultivating the 
land continuously for the said period of 
tlu’ee years, the share of the landlord for the 
year, in which the . varamdar cultivated the 
land ! last,; immediately before such com- 
mencement”. ' ' 

The Explanation , to the section was relied 
on by. the counsel for the varamdar to .show 
that, it implies that the varamdar has a right 
to have the fair, rent fixed. On the other hand 
the' counsel for the owners submitted that 
tlieie 'is no such , implication. According to 
them, the Explanation to Section 35 of the 
Act , onlj' prevents the owners from realising 
from - the varamdars any amount more than 
that fixed by S. 35. If so, the said provision 
will apply to the ' quantum of rent payable 
by a varamdar after tlie Act. The term 
‘tenant’ in Section 35 of the Act must there- 
fore include also a person deemed to be a 
tenant under Section 8 or Section 10 (in) 
of the -Act. If the' term ‘tenant’ in Sec. 35 
is - susceptible . of that interpretation we do 
not find any reason to interpret^ the term 
‘tenant’ occurring in Section 13 (1) or the 

Act in* a different manner. \ye are there- 
fore of the view, that Section 13 (1) confei-s 
finty on a varamdar also. .This view will 
gain strength if the history of legislation in 
reirard to varamdar is traced from Act I ol 
1957 to Act; I of 1964. 

22. If a varamdar is entitled to fixity 
under Section 13 (1) of the Act the ownei 
of the nilam should have a corresponding 
right to resume the land from the former as 
provided in Sections 14 to 22 of the Act. 
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This is clear from Section 13 (1) of the Act 
itself. 

' 23. Sections 53 to 72 of the Act de.d 
with the purchase of the landlord’s right bj' 
cultivating tenants. Section 53 (1) of the 
Act reads: 

“Subject to the provisions of sub-sec. (2/, 
a cultivating tenant (including the tenant (>f 
a , kudiyiruppu) entitled to fixity of tenuie 
under Section 13, shall be entitled to pui- 
chase the right, title and interest of the land- 
ovyner and the intermediaries, if any, in re- 
spect of the land comprised in his holding. ’ 
There is a proviso to this Section and since 
it is unnecessary for our discussion if is not 
repeated. Section 65 of the Act is a specia’ 
provision regarding the purchase of the right} 
of a religious, cnaritable and educational 
institution of a public nature by a cultivating 
tenant. Section 65 (2) fixes the annuity pay- 
able to the institution in consideration of the 
vesting in the Government of its right, title 
and interest in respect of a holding and the 
proviso to Section 65 (2) of the Act reads: 

“Provided that where, in respect of a 
holding held by a tenant referred to in 
Section 4, Section, 5, Section 6, Section 7, 
Section 8, Section 9, Section 10 - or Sec.' Ih 
there was no stipulation for payment of an) 
rent immediately before the 21st January, 
1961, the annuity shall be an amount equal 
to AVz per cent of sixteen times the fair rent 
in respect of the holding determined iindei 
Section 31.” 

The above proviso indicates that in respect 
of a ‘tenant’ refeired to in Section 8 or Sec- 
tion 10 (iii)' of the Act, the annuity payable 
has to be decided on the basis of the fair 
rent determined under Section 31. If no fixa- 
tion of fair rent is possible in the case of a 
varamdar - the proviso to sub-section (2) ol 
Section 65 will be unnece.ssary. The result 
is that it will not be possible to enforce the 
provisions of Section 65 of the Act in regard 
to varamdars. 

24. Again Sec. 73 of the Act which pre- 
scribes a method of discharge of arrears of 
rent accrued due from a tenant provides in 
the Explanation to sub-section (1) of Sec- 
tion 73 that “for the purposes of this sub-sec. 
tion, arrears of rent due from a varamdai 
shall be calculated on the basis of the aver- 
age of the share of the landlord in the pro- 
duce for the three years immediately pre- 
ceding the commencement of this Act or, 
where a varamdar was not cultivating tlio 
land continuously for the said period of 
tliree years, the share of the landlord for the 
year in which the vararndar cultivated the 
land last immediately belbrn the commence- 
ment of this Act.” It will be remembered 
that this Explanation is almost similar to the 
Explanation to S. 35 of the Ac t. _S. 73 (1) of 
the Act opens with the clause ‘all arrears of 
rent accrued due from a tenant’. Tlie ex- 
pression ‘tenant’ in view of the Explanation 
to the Section sliould necessaiily include a 
person even deemed to be a tenant under 
Section 8 or 10 (iii) of the Act who is only 
the varamdar. 



1969 D. S. Thampi v. Charles 

25. The above discussion shows that fix- 
ity of tenure in Section 13 (1) of the Act is 
available to a varamdar also. The right of 
resumption under ' Sections 14 to 22 is avail- 
able to owner of the nilam against the vara- 
mdar. The right of surrender by a tenarit 
under Section 51, - purchase of landlord’s, 
right by cultivating tenants under Secs. 53 
to 72,' the right; to discharge arrears of rent 
under Section 73 and the prohibition ■ of ; 
future tenancies under Section 74 of the Act 
are intended to apply to a varamdar- also'.' In 
all these provisions what we find is only the 
use of the specific expression ‘tenant’ .or' 
‘cultivating tenant’. In none of these pro- 
visions we 'find the specific reference to 
‘varamdar’.' The intentioii of the Act is 
clear that all the benefits conferred on a 
tenant are given' to the varamdar as well. 
We therefore hold that a ‘varamdar’ defin- 
ed in the latter part of Section 2 (60) is -a 
‘cultivating tenant’ entitled to file an applica- 
tion for fixation of fair, rent under; Sec. 31' 
of the Act. 

26. It is unnecessary to consider' the 
contention raised on both sides regarding the 
scope and ambit of the legal fiction because 
of the declaration of a ‘varamdar’ as deemed 
tenant under Section 8 and Section 10 (hi) 
of the Act. The Act does not stop \vith 
merely declaring a ‘varamdar’ a deemed 
tenant by those provisions but goes further 
and by me device of the inclusive definition' 
such a person is included in the definition of 
the ‘tenant’ in the Act itself. It is therefore 
unnecessary to consider the extent of the 
operation of the deeming provision in Sec- 
tion 8 and Section 10 (iii) of the Act. 

27. The Civil Revision Petitions and the 
Original Petitions have therefore to be dis- 
posed of in the light of our finding. The 
appellate judge by the orders which are the 
subject-matter of C. R. Ps. 675 to 678 of 
1966 disposed of the appeals only on the pre- 
liminary ground based on the competency of 
the varamdar to apply for fixation of fail 
rent and not on the merits. We therefore 
allow C. R. Ps. 675 to 678 of 1966 and re- 
mand L. T. A. S. Nos. 6 to 9 of 1965 to the 
file of the Subordinate Judge’s Court, Cochin, 
for disposal on the merits. 

28. In the view that we have taken we 
have only to dismiss C. R. Ps. Il74 and 1175 
of 1966 and we do so accordingly. 

29. In the Original Petitions the peti- 
tioners therein who are the same filed Land 
Tribunal Appeals 33 and 34 of 1966 on the 
nle of the Sub-Court, Parur, against the 
orders of the Land Tribunal sought to be 

- . petitions. Subsequent to 

• ‘ me filing of the original petitions the appeals 
before the Sub-Court, Parur, were dismissed 
because of the memo filed by the petitioners 
mthdrawing them in view of the filing of 
the writ petitions. Since we have held that the 
application^ for fixation of fair rent by a 
varamdar is maintainable, in the exercise of 
our jurisdiction under Article 227 of the Con- 
stitution we set aside the orders dismissing 
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Land Triburiar Appeals 33 and 34 of 1966 and 
direct the Subordinate Judge of Pariir ' to 
take back the appeals to his file and dispose ^ 
of the same on the merits' and- in a'ccordaricei 
with law. The Original Petitions are dis^* 
missed subject' to these observations.' ‘ - 
30. We do hot make any order 'as'' tb^ 
costs in any of the cases. ; 

R.G.D. ;' • ' Order accordingly. 
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P. T. RAMAN NAYAR J. , , • 

, D. S/' Thampi . PlaintifiF- Appellant ' y. 
Charles D’Cruz John D’Cruz ' and others,' 
Defendants-Respondents. ' , ' 'I '' 

Second Appeal No. 668 of 1964 and.C. M. 
P. No. 628 of 1968 D/-5-2-1968, from order 
of Dist. J., Trivandrum in A. S. No.‘69'bf' 
1963. ' 

Civil P, C. (1908), Ss. lOO-lOD ,Order;6,' 
Rule T7 — Suit for redemption and 'posses- 
sion of mortgaged property — Amendment 
seeking to convert it into one for possession! 
on basis of title — Cannot be allowed in' 
second appeal. - . -) J; r i 

In a second, appeal. : court' acts, /under 
the restrictions placed on its power by S.ec-j 
tion 100 of the Civil, Procedure Code.;and; 
cannot allow, an amendment prayed for,, the* 
first time in second appeal seeking . to cdnr., 
vert a pure and simple suit , for, redemptiorV 
of a mortgage and possession of the mortgag- 
ed property into one for possession based ohj 
paramount title. (Para 4)! 

Cases Referred: Chronolo^cal Pjr'is 

(1937) AIR 1937 Mad 176 (V 24) = ,, 

1937-2 Mad LJ 165, Kasi Chettiar , . 

V. Ramasami Chettiar ‘ 

(1937) AIR 1937 Nag 376 (V 24) = ', ' 

ILR (1937) Nag 498, Ganba Paiku' ., .. 

V. Ganpatsao ' 4 

(1928) AIR 1928 Mad 2' (V 15) = 

53 Mad LJ 647, Doraiswami v. ' 
Varadarajulu 4 

Thayyil K. Vasudevan for Appellant, 
P. Raman Menon and K. Hrishikesan Nair, 
for Respondent 2. 

JUDGMENT: I think the Courts below 
rightly dismissed the plaintiff appellant’s 
suit as barred by limitation, rightly applying 
Article 148 of the Limitation Act of 1908. ‘ 

2. The plaint runs as follows : — 

“1. The property described in the . scher 
dale below belonged to Puliyarathala thar- 
wad of Madathuvilakom Muri, do. village. -i 

2. Mathevan Kali, who was the Karnavan' 
of the tharwad had given 3 items of prc- 
perties including the plaint schedule items 
on otti and . Kuzhikanam under document 
No. 1286 of 1958. . 

.3. That right had devolved upon Path- 
ummal 'Veeyammal. Easwari Narayani, j a 
member of the Puliyarathala, Tharwad obtain-, 
ed a transfer of the right, under the said 
document by paying the, full; amount of 1000 

IL/IL/D950y68 ^ ^ 
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fanams, and obtained possession of the pro- 15. Valuation 

pertie^ and was, enjoying the properties., 250 fanams or Rs. 35.10 P being the otti 

«.,4.-,.Wlnie so,-,Eswari Narayani ' died and amount charged on the schedule property 
her special .right- devolved ,upon. her four Court fee is paid thereon under clause 3 of 
heirs, iVelayudhan iPillai, - Narayana Pillai, Section 4 of the Court Fees Act. 

Parvathi Pillai, and .Govinda .Pillai, . each of Reliefs. 

them , getting a right to 250 fanams of , the . Therefore the plamtiff prays for the follow- 

ottiyartham. ing reliefs : — , . 


,5. '.While-; they, were enjoying the pro- 
perties under this special right, Govinda 
Pillai alienated his otti right and defendants 
1 to 6 are enjoying tire plaint schedule pro- 
perty,. on ■; the , devolution ' of that right on 
them. , , 

6. There! was, a^.partitibh,.. in the said 
Kizhakke P.uliyafatbma tharwad in 1954 • and 
the plaint schedule property was. included 
in schedule G in, the jpartitioii deed. 

7... The said G schedule property was 
allotted to Chellamma , . Bliagavathy Amma, 
who‘ is the 11th partj' in the partition deed, 
and .her children- .with full powers of disposal. 

;'8. . Vfhile ; so,-; Chellamma',, Bhagavathy 
Amma and 'Others sold-, the schedule property 
to :the plaintiff by sale;deed No. 3545 regis- 
tered. onf.'lTth October 1960. . The sale deed 
is produced herewith. < 


1. The plaintiff, may be put in posses- 
sion of the schedule property after recover- 
ing possession thereof from defendants 1 to 
6 on deposit by plaintiff of Rs. 35-10 nP. 
towards otti amount and Rs. 10 towards 
value of improvements, total Rs. 45-10 nP. 

2. If tlie defendants prove more improve- 

ments in the schedule property plaintiff may 
be allowed to deposit the value of such im- 
provements in the court and plaintiff may 
be put in possession after evicting the defen- 
dants. ' . 

3. Plaintiff is entitled to 12 per cent interest 
on the amount to be deposited in the Court 
from the date of deposit till ewction has 
been ordered and plaintiff is put in posses- 
sion and . defendants are personally liable ■ for 
the interest for the charged amount. 

, 4. Defendants are liable, for the costs and 
interest at 6% from the date of the decree. 


" 9. The plaintiff . is:; entitled to recover 
possession- of -j ; the schedule property after 
paying! off the ; otti liability etc. 

''lO.^The defendants were required to 
receive the-'Ottiyartham and deliver posses- 
sion of the' property to the plaintiff but they 
are -simply' delaying the rhatter ' asking for 
time. They ‘have not yet put tlie plaintiff 
iii ppssession and hence this suit ^ 

’ll.' The' 'defendants do not ‘put the plain- 
tiff in possds'rion because 'they .want to mis- 
appropriate ‘'the incorrie' from 'the property 
which will come to Rs. 30/- per year. There- 
fore they are liable to' ' pay the plaintiff 
mesne profits from the date of this plaint. 

' 12. The - defendants have committed 
much waste", ni the schedule property. But, 
the plaintiff does riot ’ claim compensation for 
the, waste- with -a yuevv to avoid complications 
in;, tlie suit. Even - though the defendants 
have not effected any improvements, the 
plaintiff is willing to pay Rs. 10/- as value 
of improvements, i Plaintiff is willing 'to pav 
a higher ■ value for improvements, if the deien- 
dants ■ .establish b/' proof that they . are 
entitled to a higher value. 


13. The" consideration for the document 
mentioned. ih‘ paragraph s above is . W" 
fanams' and there , are * 3 items of properties. 
But only the rights -of Gownda Pillai, who 
was’ entitled. to yi of; that otti amount, have 
dev'olvecl - upon the defendants, Ihereiore 
the plaintiff,, is entitled to deposit propor- 
tionate otti amount arid recover po.ssession ol 


the schedule property. 

T4.i The 'cau.se of action for this suit has 
arisen from llUi August 1939 and after I'tn 
October; I960, the, date of the sale deed m 
favour of the 'plaintiff. in Madallnwilagain 
pakuliiy' withiri' the q'nrisdictiop of this court 
wlierc flip, schedule properly is situate. 


5. The Court may allow other reliefs and 
issue necessary orders as plaintiff may pray 
in due course.^' 

3. It is impossible to read this plaint 
otherwise than as one for redemption of the 
Otti and consequent possession of the pro- 
perty concerned from the hands of the 
successors in title of an assignee of the Otti. 
Regarded as such a suit it is not disputed 
that it is, barred by limitab'on under Art. 148 
of the Act of 1908. 

4. Defendants 1 and 2, who alone con- 
tested the suit, denied that they were liolding 
the property under the Otti and claimed 
paramount title. But the plaint was not 
amended in the light of their plea and it was 
not converted from one for redemption and 
consequent possession into one for 
possession on the strength of title subject to 
the payment of compensation in respect of 
what the plaint calls the special rights which 
Govinda Pillai’s successors the defendants, 
have in the property’. It is true that the 
plaint alleges that the plaintiff’s predecessor’s 
tarwad was the owmer of the property', dial 
the plaintiffs predecessor got it in partition, 
and that the plaintiff got it from his predeces- 
sor. But tirat is only for showing now the 
plaintiff has become the mortgagor entitled 
to redeem the mortgage, and the suit is 
based only on tliat right to redeem and to 
obtain possession of the property as a con- 
sequence tliereof; it is in no way based on the 
plaintiff s right as owner to obtain possession. 
No Issue was joined on the question of title 
to the property, and the courts below very 
properly did not go into the question of the 
plaintiff’s title as against the title claimed by 
the contesting defendants. That being so, 

I cannot, in second appeal, be asked to con- 
vert this suit on a mortgage to one for re- 
covery' of possession on title, and proceed 
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to decide the appeal on that basis, and the 
application, C. M. P. No. 628 of 1968, made 
for the first time in this court, for an' amend- 
ment of the plaint so as to make that con- 
version must be dismissed. It was not made 
in the courts belovv so that there is no error 
of la\y or of procedure in those courts autho- 
rising interference in second appeal. The 
three decisions cited on behalf of the plain- 
tiff, namely, Doraiswami v. Varadarajulu, 
AIR 1928 Mad 2, Kasi Chettiar v. Ramasami 
Chettiar, AIR 1937, Mad 176 and Ganba 
Paiku V. Ganpatsao, AIR 1937 Nag 376 only 
go to shovv , that, in proper cases, the ques- 
tion of paramount title can be gone into and 
that, in proper cases, an amendment of the 
laint can be allowed so as to convert a suit 
rought only on a mortgage into one for 
Dossession on title. They are not, authori^ 
for the proposition that in a suit which is 
a . suit, pure and simple, for the redemption 
of a mortgage, the question of paramount 
title can be canvassed and a decree for posses- 
sion given to the plaintiff, not on the mort- 
gage, but on title, or for the proposition that 
an. amendment of the kind prayed for can, 
when sought for the first time, be allowed 
in ‘ second appeal. In a second appeal this 
court acts under the restrictions placed on 
•ts power by Sec. 100 of the Civil Pro- 
cedure Code, and it is little use pointing out 
that amendments of a more drastic character 
have been allowed by the Supreme Court 
in appeals before it. 

5. I dismiss this appeal with costs. The 
Civil Miscellaneous Petition is also dismissed 
but I make no order as to costs therein. 

DRR Appeal dismissed. 
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M. MADHAVAN NAIR, J. 

Kesava Kunip Raghava Kurup, Appellant 
V. Thomas Idicula and another. Respon- 
dents. 

Second Appeal No. 1284 of 1967, D/-1-2- 
1968, from order of Sub-J., Pathanamthitta 
in A. S. No. 47 of 1967. 

_ (A) Transfer of Proper^ Act (1882), Sec- 
tion 122 — Gift of immovable property — 
Acceptance is essential — Acceptance must 
be before death of donor — Onus of prov- 
ing acceptance — Evidence Act (1872), Sec- 
tions 101-104. 

•A. gift to be valid must have been accept- 
ed by the donee during the lifetime of me 
donor and wliile he is still capable of giving. 
Under Sec. 122, T. P. Act, the acceptance 
may be express or implied. (Para 4) 

Acceptance to be effective has to be 
to have been made before death of 
the donor._ Probably, when the donor had 
two inconsistent gifts of the same property, 
too proof by the donee under the first gift 
ought to be of acceptance even before ac- 
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ceptance of the later , gift 'by , the done.b 
tliereunder. ■ i : ' . ‘'-.(Para 4) 

Acceptance, being thus an essential factor 
of validity of a gift, has to be ' proved' dr 
made out by the person relying bn it.' 

■ ' ' ' : • (Para 4) 

(B) Evidence Act ,(1872), Sec. 114 
Presumption of retrospective continuity. 

When a certain, state of, affairs 'has b'een 
proved an inference . of, its continuity, -back- 
wards may sometimes , be drawn.. AIR ,,1966 
SC 605, Rel. on. ' ' ' (Para 4) 

Cases Referred; Chronological Paras 

(1966) AIR 1966,.SC;.605 (V .53) ,=• . t ,, 
(1966) 1 SCR 758, Ambika Prasad o; ^ ^ 

. Thakur v. -Ram Ekbal Rai 4 

(1954) AIR 1954 Trav-Co. 348 (V 41), 

= . ILR (1953) . Trav-Co.,;. ..4121, 
Lakshmi Amma Kalliyani Amma v.- 
Kunji Pillai Amma -Kutty . Amma -A 

(1952) AIR 1952 Trav-Co. 47. (V 39) , 

, =1951 ,. Ker LT ^479,.;. Ganga-. ;, 

dhara Iyer v. Kulathu Iyer . . , , ; .4 

K. N. Narayanan Nair, G. Raghava Panic- 
ker and N. Sudhakaran, for Appellant; ; K: C. 
John, for Respondent No.' 1.' • ’ ’ . . - 

JUDGMENT : This appeal is by the <- 2rid 
defendant in a suit for declaration of Rtle 
and for redemption.' ' • 'r . .'i 

2. P. W. 4 has mortgaged i; the • plaint 
schedule property to the Tst defendant 
under 'Exhibit P-2, dated March : ‘ 23, 
1955, and' .thereafter [ assigned t his 
equity of redemption to' the plaintiff 
under E.xt. P-l dated June 23, 1955. This 
suit has been instituted oh Tanua^ 13, 1956, 
impleading the 2nd defendant also on - the 
allegation that the 1st defendant has ■ col- 
lusively surrendered . the ' mortgaged property 
to him. The 2nd defendant denied P. W. 4 
and the plaintiff to have any right to ' or 
possession of the property, and contended it 
to have originally •, belonged to Niravath 
tarwad, who in 1082 M. E. (1907) mortgag- 
ed it to Raman. .Kesavan and subsequently 
partitioned the equity of redemption under 
Ext. D-5 among its members out of whom 
Lakshmi Amma who got 12 cents of the pro- 
pei1y sold it to the aforesaid Raman Kesavan 
who under Ext. D-2 dated 3-4-1116. .(Novem- 
ber 1940) gifted all his interests in the pro- 
perfy to his brother’s daughter , Narayanf (he 
had no issue and Narayani was < hying ■ vyith 
him as his foster-daughter) and her , husband 
Narayanan Kesavan, who assigned; to , the 
2nd defendant under Exts. D-3 and D-4 and 
that the 2nd defendant himself had purchased 
as per Ext. D-1 dated 19-3-1118 (1943)’ the 
equity of redemption in the remainder of 
the property from Krishnan Nair who obtain- 
ed it under the aforesaid partition of fee 
Niravath tarwad and thus claimed to be in 
possession of the property independently, of 
the suit mortgage and the 1st defendant. Tn 
his replication the plaintiff admitted thb 
title or the Niravath tarwad and. pleaded 
that Raman Kesavan had gifted his. rights 4o 
his wife Kochupennu as per Ext. :P-3 dated 
11-2-1116 (September 1940] and ' that Kochu- 
pennu had sold that property to P. W. 4 
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.under Ext. P-4 dated , 45-3-1118, therefore 
(the plaintiff’s purchase under Ext. P-1' is 
.valid. The Munsif held title to the property 
-with'.the plaintiff , hut Ext. P-2 mortgage not 
to have come , to effect, and the, 2nd defen- 
,d8,nt,,tb, have been long in adverse possession 
and dismissed the suit. .On appeal, the Sub- 
ordinate,. Judge held (the plaintiff to , have 
title under , ..Ext. P-1 and the mortgage 
^Ext;, P-2 valid and effective and therefore 
'decrteed . the suit' in terms of the plaint. 
Hence this second appeal. ; , 

‘■'Si It was conceded by counsel on both 
sides that Raman' Kesavan had a mortgage 
of 1082 ■■ (1907) from the Niravath tarwad 
and had also purchased , equity of redemp- 
tion from Lakshmi Amma. But the plaintiff’s 
claim of Raman Kesavan’s purchase of the 
equity of' redemption over the entire suit 
’property is' disputed by , the 2nd defendant. 
The convej'ance of Lakshmi Amma in favour 
,of Raman Kesavan is hot produced in this 
'case. As such' the purchase of equity of 
redemption by Raman Kesavan can only be 
found tO' the extent it. is conceded by both 
sides, and has to be negatived to the extent 
'it is disputed by one of the parties. It then 
-follows that Raman Kesavan had a mortgage 
right in the whole property and the equity 
■of redemption in respect of 12 cents. He had 
.executed two gifts, Exts. P-3 dated 11-2- 
1116 in favour of his wife, and Ext. .D-2 
;dated' 3-4-1116 in’ favour of . his foster- 
'.daughter and her husband. Needless to say 
that if the first gift was valid' the second was 
\>oid; blit if Ext. P-3 was invalid and E.xt. 
X)-2 was' valid the title to the property is 
only with ; the- 2nd' defendant and the plain- 
tiff . has to be non-suited. The question there- 
fore is ' whether it 'was the gift under Ext. 
,P-3 or that , under Ext. D-2 that is valid in 
■law.' ; 

'■ 4.' That both Exts. P-3, and D-2 are the 
acts of Raman Kesavan and do bear his 
signature and have been duly, registered is 
not in dispute. The Sub-Registrar’s endorse- 
ments show that Ext ' P-3 has been present- 
ed for registration and got back Irom the 
’ sub-registry by Ranian Kesavan hirhself. A 
■gift to be valid must have been accepted by 
Ithe donee “during the lifetime of the donor 
land while he is. still capable of giving. 

; Under :Mithakshara the acceptance of a gift, 
'particularly if it concerned immovable pro- 
'.perty,, should, be express. 

'.'•(Yajnavalkj'a, 11-176). 

■But under the Transfer of Property Act jm- 
■ceptance may be express or implied. (Vide 
Mulla, 5th Edn.,; pages 774-76). Acceptance 
being thus an e.ssential factor of validity ot 
a gift, has to be proved or made out by the 
nerson relying on it. The plaintiff has there- 
fore to show that Ext. P-3 has been acc^t- 
'ed by Kochupennu, the donee thereunder. 

■ He points out Ext. F-4, the sale deed execut- 
ed by her in favour of P. W. 4 on 15-3-1118, 
which recites that the gift deed has 
been given by her to P. W. 4. That 


recital spells clearly an , acceptance,' but it 
was, as the very -.document shows, aftei 
death of Raman Kesavan.' Acceptance to be! 
effective has to be shown to have heen made' 
before death of the donor. Probably, when 
the donor had' made two inconsistent gifts 
of, the same property, ■ the proof by the 
donee i under the first gift ought to be of 
acceptance' even before acceptance of the 
later gift by the donee, thereunder. However 
.that complication does not arise here. 

Counsel for plaintiff has only the recital in 
Ext. P-4 of deliyer)' of the gift deed to 
P. W. 4 to show acceptance of Ext P-3. 
When it is remembtyed that even if Raman 
.Kesavan had deliberately kept Ext. P-3 ' with 
himself, it must on his death pass to the pos- 
session ^ of Kochupennu, his widow, her 
pb.ssession of the deed of gift after his death 
would not prove that she had been given the 
;deed before his death. Counsel read Ambika 
Prasad Thakur v. Ram Ekbal Rai, AIR 1966 
SC 605, Para 15, to show that, when a cerf 
tain state' of affairs has been proved aii 
inference of its continuity backwards may 
sometimes be drawn. The proposition cannot 
be challenged. But a state of things that is 
possible in either event cannot prove either! 
Whether. Raman Kesavan gave or did not 
give Ext. P-3 to Kochupennu,. she would 
have had , possession of it , after his death. 
Heir , possession of. production of ' the deed 
'after' death of Raman Kesavan cannot there- 
fore prove retrospectively that she had pos- 
. session -of the. deed before the death of 
Raman .Kesavan. The necessity for proof of 
that fact (of a valid acceptance of Ext. P-3) 
assumes much , importance here as Raman 
Kesavan is seen to have executed a second 
gift of the same property in favour of his 
foster-daughter and her husband within two 
months of Ext. P-3. If it is not proved or 
made out circumstantially the gift under 
Ext. P-3 has to be held to have failed. 

' Counsel read Lakshmi Amma v. Kunji 
Pillai, AIR 1954 Trav-Co. 348 and Ganga- 
dhara Iyer v. Kulathu Iyer, 1951 Ker LT 
479 — (AIR 1952 Trav-Co.' 47), to show 
that an acceptance of gift need not be ex- 
press but may be implied. Nobody quarrels 
with that proposition. The question is only 
whether . any circumstance has been made 
out in this case to .show an implied accep- 
tance of the gift. The; deliver of the deed 
at the time of execution of Ext. P-4 is not 
such a circumstance as the posse.ssion of tlie 
deed found on 15-3-1118 cannot be presum- 
ed to have existed from the date of its 
registration in the particular circumstances 
of this case where the donee was the wife 
of the donor who had executed a later gift 
of the same property to his foster-daughter 
and her husband and all of them four were 
living together at the relevant time. 

5. Counsel contended that the 1st defen- 
dant had been in posse.ssion of the properly 
under the mortgage executed by P. W, 4 
and therefore, P. W. 4 and his pre- 
deccssors-in-interest including the donee 
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unde! Ext I’-U must be found to have 
ha-1 possession of the property and there- 
loie the gift Ext. P-3 to have come to effect. 
Ikit 1st defendant’s possession is not conced- 
<!d in this case. The 2nd defendant has, in 
his written statement, denied P. W. 4 and 
his mortgagee the 1st defendant to have 
over had possession of the property. 

[His Lordship then discussed the evidence 
£ind continued as follows ; — ] It is obvious 
that the plaintiff has failed to prove that 
the 1st defendant has made a surrender of 
I he property' to the 2nd defendant. Admit- 
tedly on the date of the suit the property 
has been in , the possession of the 2nd defen- 
dant. In the circumstances the plaintiff had 
to be held to have failed to prove that 
ICochupennu had accepted the gift Ext. P-3 
cit any time before the death of Baman 
Kesavan, the donor. Ext. P-3 must therefore 
1)6 held not to have come to effect. On the 
other hand. Ext. D-2 has been presented for 
legistration by one of the donees thereunder 
iind got back by him. As the man who pre- 
sented was the husband of the other donee 
it may he easily presumed that he acted for 
his uafe as well in that act. It then follows 
that the donees under Ext. D-2 have accept- 
ed the gift to them, and that that gift had 
come to operation vesting title in the defen- 
dants’ predecessors-in-interest and therefore 
in the 2nd defendant under his purchases. 

. 6. In the result, the decree of the Court 

below has to be set aside and the second 
appeal allowed and the suit dismissed. The 
appellant i.s entitled to his costs in this 
Second Appeal. Decree accordingly. 

DRR Appeal allowed. 


AIR 1969 KERALA 23 (V 56 C 7) 

M. U. ISAAC, J. 

Gopalan Nair, Plaintiff, Appellant v. Thevi 
Amma Thankamma and another, defendants. 
Respondents. 

Second Appeal No. 547 of 1964, D/-29-2- 
1968, from order of Sub-J., Mavelikara, in 
A. S. No. 39 of 1963. 

(A) Civil P. C. (1908), Ss. 100-101 — 
Easements Act (1882), Sec, 56 — Question 
whether certain licence is transferable — 
Not a pure question of law — Cannot be 
permitted to be raised for the first time in 
second appeal. 

The question whether a licence is trans- 
ferable or not is not a pure question of law 
and in the absence of specific plea in the 
trial Court, which alone can give the defen- 
dants an opportunity to meet it and adduce 
evidence, the contention cannot be allowed 
to be raised in second appeal. (Para 7) 

(B) Easements .A.ct (1882), Sec. 60 — 
Licensee executing work of permanent 
character , — Licence not surrendered or 
ab^doned — Licence cannot be revoked. 

Foundation of a building is a work of a 
perm anent character, involving expenses; and 
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the grantor would not be entitled under flec- 
tion 60 of the Act to revoke the licence after 
such a work has been executed. Where, 
therefore, the licensee has neither surrender- 
ed the licence, nor abandoned it, the grantor 
is not entitled to recover the property after 
demolishing the building constructed there- 
on. (Para.. 8) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 SC 1262 (V 46) = ' 
(1960) 1 SCR 368, Associated Hotels 
of Iriaia v. R. N. Kapoor 4 

(1953) AIR 1953 Trav-Co. 582 
,(V 40) = ILR (1953) Trav-Co. 373, 
Venkateswara v. Padmabathi 
Ammal .4 

13 Cochin LR 58, Vajravalan v. ■ 

Abbu ’ ' , • - 4 

K. Chandrasekharan, T. Chandrasekhara 
Menon, P. Kesavan Nair and C. Sankara 
Menon, for Appellant; S. Narayanan Potti, 
N. K. Varkey and Snit. Savithri Sankar, for 
Respondents. 

JUDGMENT : This Second Appeal is by 
the plaintiff in O. S. 128 of 1960 oh the file 
of the MunsifFs Court, Mavelikara. The suit 
was for a permanent injuncbon restraining 
the defendants from construcKng a building 
in the plaint schedule property, to direct 
them to remove tire building, if. any, con- 
structed therein, and for recovery of ground 
rent for the use of the said property at the 
rate of Rs. . 10 per annum. 

2. The plaint schedule property has an 
area of 3 cents; and it is part of Survey 
No. 70/18 in Vallikunnu Village, Maveli- 
kara Taluk. This survey number has an area 
of 90 cents; and it belongs, admittedly, to 
the plaindfiTs tarwad. The plaintiff and the 
first defendant are the childreh of one Kri- 
shnan Nair through different wives; and the 
second defendant is the son of the first 
defendant. Krishnan Nair has been conduct- 
ing a market in the above property over an 
area of 40 cents. The plaint property is the 
south-western portion of the said 40 cents. 
Krishnan Nair constructed a shop building 
in the plaint property; and he solcl the build- 
ing to the first defendant as per sale deed 
Ex-t. D-1 dated 3-1-1123. The plaintiff alleg- 
ed that Krishnan Nair was conducting the 
market for the benefit of the plaintiff’ and 
his mother; that the shop building was con- 
structed with the permission of the plaintiff; 
that it was demolished and removed by Ae 
first defendant about five years ago, 
as required by the plaintiff and 
Krishnan Nair; and that the defen- 
dants were forcibly attempting to con- 
struct a new building in the plaint property. 
It was also alleged that, after the demoli- 
tion of the shop building, the plaintiff had 
been in possession of the plaint property, 
and that he had been using it thereafter as 
part of the market area. The suit, was con- 
tested by defendants 1 and 2 only. They 
contended that defendants 3 and 4 were un- 
necessary parties, that Krishnan Nair was 
conducting the market in his own right that 
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"'ith the plaintiffs consent, that it creat- 
ed only a licence, and not a lease. There is 
clear distinction between the two concepts; 
but it becomes sometimes difficult to deter- 
mine whether a transaction ewdences a lease 
or a licence. The Supreme Court held in 
Associated Hotels of India v. R. N. Kapoor, 
-A.IR 1959 SC 1262, that tire following pro- 


file plaintiffs tarwad had surrendered its 
rights in respect of the 40 cents of land in 
which the market was conducted in favour 
of Krishnan Nair, and that the plaintiffs 
tarwad lost its title to the said property by 
adverse possession. They denied Ae alleged 
demolition of the shop building, and stated 
ftat they w'ere not constructing any new 

-building; but they were only replacing the positions may be as wmll established: 
old walK ivhich became, damaged, due. to “(1) To ascertain whether a document 

creates ■ a licence or lease, the substance of 
the document must be preferred to the 
form; 

(2) the real test is the intention of the 
parties' — whether they intended to create 
a lease or a licence; 

(3) if the document creates an interest in 
the property, it is a lease; but, if it only 
permits another to make use of the pro- 
perty, of which the legal possession conti- 
nues with the owner, it 'is a licence; and 

(4) if under the document a party gets 
e.vclusive possession of tlie property, prima 
facie’, he is considered to be a tenant; but 
circumstances . may be established wffiich 
negative the intention to create a lease”. 
That wms a case where a person took tw'O 
rooms in a hotel on a yearly rent as per 
terms and conditions of a deed of licence, 
and carried on business therein as a hair- 
dresser. The Court held that, in .spite of the 
clever phraseology used in the deed, what 
w'as actually created by the deed was not a 
bare personal privilege for tlie re.spondent to 
make use of the rooms; but it put him in 
exclusive possession of the rooms, untram- 
melled by the control and free from the 
direcdon of the appellants. Reference may 
also be made to a decision of the Chief 
Court of Cochin in Vairavalan v. Abbu, 13 
Cochin LR 58. In that case the question 
arose w’hetlier a person to whom a land w’as 
handed over for constructing a building was 
a licensee or a lessee. The Court said ; — 

"\Vlien the site has been handed over 
to Komala for putting up a building, I think 
Komala has, in law' a holding in respect of 


old age. They also contended tliat the plaint 
property would not fetch a ground rent of 
more than one rupee per year, and that the 
plaintiff was not entitled to any of the re- 
liefs sought for. 

3. The trial Court held that tlie plaint 
schedule property belong to tlie plaintiffs 
tarwad; that Krishnan Naii- had only a 
licence,, in respect of the 40 cents of land 
w'hich he was using for the market; that he 
constructed the shop building in the plaint 
property with the ^aintiffs permission; that 
the building was actually demolished by the 
first defendant as alleged in the plaint; that, 
as Krishnan Nair constructed the building 
only as, a licensee,' the licence became revok- 
ed when the building was demolished; and 
that . thereafter the first defendant had no 
right to construct any building in the plaint 
property. It fixed the ground rent of the pro- 
perty at Rs. 2 per atmum. Accordingly, the 
tri^l Court passed a decree directing the 
defendants to surrender the plaint property, 
after removing the building therein, and to 
pay the plaintiff ground rent at the rate of 
Rs. 2 per year. Defendants 1 and 2 appealed 
to the Suh Court of Mavelikara. The learn- 
ed Subordinate Judge held that the licence 
in favour of Krishnan Nair was irrevokable, 
that the demolition of the building w'as only 
for reconstruction; and that, as the recon- 
•struction had commenced before tlie institu- 
tion of the suit, there was no revocation of 
the licence. Accordingly, the lower appel- 
late Court allowed the appeal and set aside 
the decree for the removal of the building 

J J r tl. mtip AOmiliU jjiis, ill irt\v a iiuiuiiiii iu njauicuL ui 

^ ^ fil ^Sppond th® paramba on w’hich the house stands, and 

plaintiff has, therefore, filed this Second doubt that she is, ih the 

Appeal. 1 , ^ ahsence. of the contract to the conb^ry, 

4. The learned counsel for the appmlant enbtled to the value of the house on cH'ic- 
raised two contentions before me. First, tjon”. 

Krishnan Nair was only a licensee in respect above passage was quoted w'ith ap- 

of the plaint property; and tlie first dmen- proval of the Trai'ancorc-Cochin High Court 
dant cannot get the rights of Krislman Nair Venkateswara v. Padmavathi Ammal, AIR 
under the licence, as such a nght is not jggg Xray.Co. 582. 

transferable. Secondly, the licence %vas re- ^ . o • . . .i • j 

voked when once the building constructed 5. In the instant case, there is no docu- 

by Krishnan Nair was demolished and ceas- ment evidencing the bansaction. All that 

ed to e.\-ist. These contentions are based on has been alleged by the plaintiff and accept- 

the assumption tliat Krishnan Nair con- ed by the trial Court is the building w’as 

structed the shop building in the plaint pro- constructed w’ith the consent of the plaintiff. 

- - 1 — ■-i.-ii’- 'phe extent of the property is only 3 cents. 

It is alleged in the plaint that after the 
demolition of the bunding about 5 years 
before the institution of the suit, the plain- 
tiff was in possession of the said property, 
and ho was using it as part of the market. 
This case has not been accepted bv any of 
the Courts below; and it is belied by the 
admitted facts and circumstances. 'The "plain- 


perty, under a licence “from the plaintiffs 
tarwad, and that he had onty a licensees 
right in respect thereof. I do not think that 
this assumption is justified. There is no dis- 
cussion in the judgment of the trial .Cqi^ 
regarding the relation betw'cen the plaintiff s 
tarwad and Krishnan Nair in respect of the 
plaint property. It does not follow' from its 
finding that Krishnan Nair put up the build- 
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tiff has no case that after the building was 
constructed, the plaintiff had any sort of 
control or possession in respect of the plaint 
property. It formed the building site and its 
immediate precinct. Apparently, the whole 
property was in the possession and enjoy- 
ment of the person who was in possession of 
the budding.* So the relationship that was 
created between the parties, when the plain- 
tiff’s tarwad gave the plaint property to 
Krishnan Nair for construction of a shop 
building, is that of a lessor and lessee. The 
lower appellate Court has not considered 
this question; but it disposed of the case on 
the assumption that Krishnan Nair was a 
licensee. The plaintiff must fail on this short 
ground. 

6. The appellants’ learned counsel con- 
tended that the contesting defendants had 
no such case. It is true; but they denied 
the plaintiff’s case that the building was 
constructed by Krishnan Nair unth the plain- 
tiff’s consent, and they pleaded that Krish- 
nan Nair got the properly' by surrender 
from the plaintiff’s farwad, and he put up 
the building in his own right. On the other 
hand, the plaintiff’s case was that, after the 
demolition of the building, the plaintiff was 
in possession of the plaint property, and 
that the defendants subsequently trespassed 
on it. The cases put forward by the plaintiff 
and the contesting defendants were both 
rejected by the trial Court. The plaintiff was 
given relief by the trial Court on the basis 
that the orimnal arrangement was a licence. 
This was denied by the defendants; and 
therefore, the question arises for determina- 
tion whether the said arrangement evidences 
a licence; and if it is not a licence, the 
plaintiff would not succeed. I shall, however, 
consider the learned counsel’s contentions on 
the assumption that Krishnan Nair v.'as only 
a licensee. 

7. Regarding the first contention, the 
respondents’ learned counsel raised an objec- 
tion that the plaintiff had no case in the 
Courts below that the licence was not trans- 
ferable, and that he should not be allowed 
to raise such a contention for the first time 
in Second Appeal. Section 56 of the Ease- 
ments Act, 1882 (hereinafter referred to as 
the Act) provides that, unless a different 
intention is expressed or necessarily implied, 
a licence cannot be transferred by the 
licensee or exercised by his servants or 
agents. So the question whether a licence 
is transferable or not is not a pure question 
of Ia^v. ^^Tiat Krishnan Nair was permitted 
to build was a shop building. There is 
no case that it was for him to cany' on any 
trade. It was constructed on the side of a 
market; and apparently it was for leasing out 
on rent. Krishnan Nair gave usufructuary 
rnortgage of the shop building in 1120; and 
men he executed superior mortgage in 1122. 
f j^^Uy he sold it to Ore first defendant in 
^12-3 as per Ext. D-1. The first defendant 
redeemed it; and she was in possession of it, 
^ alleged demolition sometime before 
the institution of the suit. Tire plaintiff had 
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no objections to these transactions, and the 
transferees thereunder being in possession of 
the shop building, and using it. These are 
indications of the fact that the licence was 
transferable. At any rate, in the absence of 
specific plea in the trial Court, which alone 
can give the defendants an opportunity to 
meet it and adduce evidence, the contention 
cannot be allowed to be (raised) in second 
appeal. 

8. The next question is whether the 
licence was revoked by the alleged demoli- 
tion of the building. Immediately after the 
iiistitution of the suit, a commission was 
taken out to inspect the property and sub- 
mit a report. Exd. P-11 is tire report of the 
Commissioner. It shows that at the time of 
his inspection, there was a foundation of a 
building about 30 years old, on .which base- 
ments and side walls were under construc- 
tion, and that there were also an old roof 
over this foundation resting on temporary 
pillars. The learned Munsiff held that the 
foundation was only 3 years old, and that 
die roof found by the Commissioner was that 
of some other old building, which the first 
defendant bad brought into this property. 
He had stated no reason for rejecting the 
Commissioner’s opinion. It is impossible to 
transfer the old roof of a building as such to 
another place. If it were a question of 
demolishing it and reassembling it over 
another structure, it can be easily found out. 
It is also almost difficult to reassemble it 
on temporary pillars. The learned Munsiff’s 
finding is contrary to the evidence, and is a 
pure conjecture, wliich cannot stand scru- 
tiny. If the foundation and roof were' old, 
they show that what was being done is only 
replacing of the walls of the old building, as 
alleged by the contesting defendants. If the 
foundation is only 3 years old as the learned 
Munsiff held, it is a new construction in the 
place of the old construction, which was 
commenced without any objection from the 
laintiff. The plaintiff’s case is that the 
efendants trespassed on the plaintiff’s pro- 
perty and commenced the impugned con- 
struction two weeks before the institution of 
the suit. So, in any view of the matter, the 
first defendant did not surrender or abandon 
his rights as a licensee and commenced the 
construction long before the institution of 
the suit. The objection to the construction 
was raised by the plaintiff, only in tbe 
course of the construction and after it had 
reached a substantial stage. Section 60 of 
the Act provides that a licence may be re- 
voked by the grantor, unless the licensee 
acting upon licence has executed a work of 
a permanent character and incurred ex- 
cuses in the execution. Foundation of a 
uilding is a work of a permanent character 
involving emenses; and the grantor would 
not be entitled to revoke the licence after 
such a work has been executed. It is also 
obvious that the licensee has neither sur- 
rendered the licence, nor abandoned it. The 
plaintiff is, therefore, not entitled to recover 
the plaint property after demolishing the 
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jbuildin;^, which the first defendant has con- 
structed therein. 

■ 9. The, question whether the plaintiff is 

entitled to recover the plaint property either 
as a landlord or as a licenser, even though 
, the licence is irrevocable, on payment of the 
; value of the improvements effected Ijy the 
first defendant does not arise for decision in 
■this case, as the plaintiff has not claimed 
any relief on any such basis. In the result 
this appeal is dismissed. The appellant will 
pay the costs of the respondents in this 
Court. 


DRR 


Appeal dismissed. 


AIR 1969 ICERALA 26 (V 56 C 8) 

P. T. RAMAN NAYAR AND 
K. K. MATHEW, JJ. 

Krishna Pillai Raghavan Pillai and 
ariother, Appellants v. Karthiayani Amma 
Sarasamma and others, Respondents. 

Second Ai^peal No. 225 of 1962, D/-27- 
11-1967, from order of Sub-J., Attaingal, 
in A. S. No. 85 of 1958. 

(A) Civil P. C. (1908), Sec. 11, Expl. 6 

Identity of parties — Suit in which one 

person is authorised to represent others — 
Such others are parties to litigation — Deci- 
sion is binding on all whom such person re- 
presented in the suit in a subsequent suit 
unless former decision can be shown as 
vitiated under Sec. 44, Evidence Act — If 
however they were not in truth represented 
tlien fraud or collusion need not be proved 
— How far bona fide of former litigation 
can be presumed. 

■ When a person is, either by operation of 
law, or by act of parties, duly authorised to 
represent another iii a litigation, that other 
is, in truth a party to the litigation even if 
not eo nomine so. The case of. a manager 
litigating on behalf of his joint family, which 
under their personal law he is competent 
fb represent would satisfy the requirement 
of identity of parties in the body of Sec. 11 
of the Code with regard to members of tlic 
family claiming as such in a subsequent 
litigation — all the members of the joint 
family being represented by the manager 
are, in truth, parries to the suit. The case 
would, of course, fall within Explanation VI, 
but it reallv does not need the aid of the 
explanation 'to satisfy the requirement ot 
idenUty. The difference, from a practical 
point of view, is that, if the parties were 
really parties to the former suit (although 
only through a person competent to repre- 
sent them) then, as indicated by Section 44 
of the Evidence Act, they would have to 
■show that tlie former decision was obtained 
b\' fraud or collusion to escape the bar ot 
res judicata. But, if they were not, in truth, 
represented in the former suit and that suit 
was what Ls generally called a representative 
suit only because of the fiction in Explaiia- 
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tion VI, then, on the wording of the expla- 
nation, they would not be required to snow 
that the former decision was obtained by 
fraud or collusion. On the contrary' it 
would appear to be for the person pleading 
the bar of res jhdicata to show that, the 
fictional representative litigated bona fide, 
although bona fides, being very much in the 
nature of a negative quant)', would probably 
be presumed in the absence of at least 
suspicion to the contrary'. (Para 10) 

(B) Travaneore Nayar Act (2 ofllOOM.E.) 
S. 31 — Section concerned xvitli decrees bind- 
ing on tarwad — It does not deal ivith capa- 
city of person to represent tarwad — S. 31 
does not affect Marumakkathayam Law — 
Section does not say who can obtain decree 
against a tarwad — If and when such 
decree would operate as res judicata (Obi- 
ter). 

Section SI is concerned only with what 
decree shall bind the tarwad, (with the 
direct impact of the decree, not with the 
indirect consequences of the decision result- 
ing in the decree) and not . with the question 
of who is competent to represent a tarwad 
in a litigation. On that latter matter, it does 
not seem to trench on the customary 
Marumakkathay'am Law by which the 
Kamavan is competent to represent the 
tarwad. (It is to .be noted that the section 
has nothing to say as to who can obtain a 
decree in favour of a tarwad). And if it did 
trench on the customary law, it would mean 
that even a decision obtained in favour of 
the tarwad (for example by a Larnavan 
suing on its behalf as he is undisputably 
entitled to) cannot operate as res judicata 
(except perhaps by resort to Explanation \T 
to Section 11 of the Code with the atten- 
dant requirement of bona fides) unless, not 
merely the Karnavan, but the senior an- 
andaravans as well, were parties to the suit. 

(Para 11) 

K. Velayiidhan Nair, V. S. Moothathu, 
T. K. M. Unnithan and K. J. Joseph, for 
Appellants; M. P. Ramakrishna Pillai, for 
Respondent No. 1. 

RAMAN NAYAR, J. : We think that the 
first Court was right in dismissing the res- 
pondent plaintiff’s suit in the view that it 
was barred by res judicata and that the 
lower appellate Court was wrong in decree- 
ing it in the view that it was not so barred. 

2. The five items of properly in suit 
admittedly belonged to a Nayar joint family 
(governed by the Travaneore Nayar Act) 
known as the Akkaravaram family and were, 
along with the other iiropertics^ of the 
family, in the possession of its Karanavan, 
Velayudhan, until his death in 1103 M. E. 
(I927-2S A. D.). Plaintiffs 1 and 2 arc the 
d.aughters of the ISth defendant, Karthiyani 
by name; plaintiffs 3 to 6 are the minor 
children of the 1st plaintiff; and the 7th 
plaintiff is the minor daughter of the 2nd 
plaintiff. It is their case that the 18th defen- 
dant’s mother, Lakshmi, was a sister of 
Velayudhan. Velayudhan had another sister 
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XT , ni and he and the thava- The suit was decreed i*® lifen- 

cJcrorc constituted the 
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llofd^e-TS) aV in |U| I>"«^°"-18th 

herself and her defen- 

£?tcwX'ern.a2ed 

3‘.ck™S‘’of fte plaintiffs- title, tor posses- 

't^toorfing totSdants 1 and 2, the 
appellants herdn, J^^J'g^^Jaravaram^ joint 

snrvmng memb^rjMhe AU.a«^«_^J 

[Z^e- Sazhe'Spr Plaintffis and delen- 

arSs of VelluiZ VtaZ sister 
but had two distant cousins by iwme Nara 

“d Lakshmi whose thavazhMS have 

SZdZe SSilsZS ttLpendanJs 


feiPJSo Ft ™po»d_ta last ^nrviwn 

r.;c TVii<: decree was affirmed by me 
Z CouFt rnTpsal and W the High Court 

‘”6T^^have already oWed, the 

1st defendant and T®Jete„tnl 

de^ndant and, therefore, the SZ,£, 3 varani 
thavazhee were n the A^arava 

Ke'-S rf his death, ’xhe finding was 
“^'nls^pointed out that while the 1st 
fsAdSndZaSerttemS^ 


andg, succeeded to them as his ^-apedf^^U a^eom^^^^^^^^ 


4. We are here concerned only \vith the 
claims of the thavazhee of the defendan^ 

to which the plaintiffs belong V , 

undivided from the 18th defendant — and 
need not concern o««elves with the claim 
of defendants 10 to 17 and 19 to ,-1. 

matter directly and substantially m issue be- long, 

Xveen the plaintiffs, on the one hand and they bore ^ns y ^ Velayudhan s ]omt 

the contesting defendants defendants ai^ family it matters nought Min'^by 

o n^V^pr 15 whether, at the tinie oi lam y, were related to nim uy 


^fa divided branch ot a co-mu^ 

which that branch “d Vela^uan 
at one dme belonged. u question was, 

sequence whatsoever, v jT thavaz- 

is whether were mem- 

Z VelSbgjom. family 

re?«sSZ£f:So!png,asS 


tween the plaintiffs, on the one nanu _ r- g{ velayuonaus 

the contesting defendants defendants ai^ family it matters nought Min'^by 

2 on the other, is whether, at the tune or tarn /> nj. were related to nim oy 

Velayudhans death, this thavazhee of the ut^^ And, whether what was found 

18th defendant belonged to his ]omt Enmity, ^s properly be found 

This, it seems to us clear, was the matter ,n the " ’^nd the evidence therein, 

directly and substantially m issue m a on the pleading consider, 

former suit O. S. No. 276 of 1106 (of the ,s not a matter tor us are not 

very Court in which the present suit was g As we have seen, and their 

•brought so that no question of the co^ divided from A entire pro- 

ency of the court which tried that suit to ^ claim 1"'^' „,.„i„ their share therein) is 
the present suit arises) between, as we ^1 perty, not rnere y , , ,£ ^.j^g ^^gth defen- 

presently show, the same parties htigatt g, obviously macm 18th defendant, as 

as is quite apparent, under the same title. dant’s adult members of the 

5. O. S. No. 276 of 1106 was a all the °*er adult 

suit brought by the present 1st defendant in thavazhees of ^amyam a 

respect of item 1 of the properties in sui . partis ...hpVher the 18th defendant 

This item had been bou^it by the prese question i„ her bare individual 

9th defendant in execution of a was a party there ^ ggijag her thavazhee 

decree he had obtained against Ae 18th de- capacity or ^so as P and her then minor 

fendant and her si^er Kamalahshi m O. S. (then consi^ng ot which she was 

No. 428 of 1104. The present 9th defendant )q„„„hf-pr. the 1st plaintirr; 

\va5 the first defendant in that suit 


was the fijst defenSant in that suit 
while the 18th defendant was the 
2nd defendant. The suit was for a 
declaration of the present 1st defendants 
title to and possession of the property' there 
in suit and (rather unnecessarily) for a can- 
cellation of the decree and execution Pf® 
ceedings in O. S. No. 458 of 1104 to which 
the 1st defendant was in no sense a party. 


capacity or dso as repre^ an^^her then minor 
SgMeTtbe isl ol "bleb she was 

the manager. 

L^n^S^avS-th^at^he 

tSuhe'lSdi dSt. 'and the oLr members 
S Lfthavazhees of Narayani and Lakshmi 
were made party defendants because they 
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■ 3. The counsel of the petitioners urges 
that the court has no power to interfere with 
the investigation by the police or direct them 
to file a charge-sheet. He has drawn my 
attention to the recent decision of the 
Supreme Court in Abhinandan Jha v. 
Dinesh Mishra AIR 1968 SC 117, wherein 
Vaidialingam J., speaking for the Court, has 
stated: 

“There is no power expressly or impliedly 
conferred, under the Code, on a Magistrate 
to call upon the police to submit a charge- 
sheet, when they have sent a report under 
Section 169 of the Code that there is no 
case made out for sending up an accused for 
trial.” 

Vaidialingam J. has also stated: 

“The functions of the Magistracy and the 
police are entirely different, and though the 
Magistrate may or may not accept the re- 
port, and take suitable action, according to 
law, he cannot impinge upon the jurisdiction 
of the police, by compelling them to change 
their opinion, so as to accord with his view.” 
In that case, what happened was that the 
re^ondent before the Supreme Court lodged 
a first information statement before the ponce 
that he saw a thatched house situated on the 
northern side of his house burning and the 
petitioners before the Supreme Court run- 
ning away from the scene. The police made 
investigation and submitted what was call- 
ed a ‘final report’ under Section 173 (1) of 
the Code to the effect that the offence com- 
plained of was false. The Sub-Divisional 
Magistrate received this report, but in the 
meanwhile, the respondent had filed what 
was termed ‘a protest petition’, challenging 
the correctness of the report of the police. 
The magistrate then perused the police diary, 
heard the counsel of the respondent and the 
Public Prosecutor and passed an order direct- 
ing tlie police to suomit a charge-sheet. 
These were the facts of one of the cases be- 
fore Supreme Court; and in the other two 
cases the facts were similar. 


4. It is clear that thS magistrate had no 
authority to interfere with the investigation 
of the police under Chapter XIV of the Code 
of Criminal Procedure; and what happened 
in the cases before the Supreme Court was 
such interference with tire investigation. In 
the case before me, no question of inter- 
ference with the investigation of the police 
under Chapter XIV arises. Here the ques- 
tion is whether under Section 190 of the 
Code of Criminal Procedure the Sub-Dm- 
sional Magistrate had power or jumdiction 
to pass an order as he has done in this case. 

5. Section 190 (1) of the Code appear- 
ing in Chapter XV dealing with the Jnnsdic- 
tidn of criminal courts in inquiries and mats 
lays down, inter alia, that any Sub-Divisional 
Magistrate may take cognizance of any o - 
ence upon receiving a complaint of lacis 
wliich constitute such offence upon a repor 
in writing of such facts made by any police 
officer, and upon information received trom 
any person other than a police ofucer, or 
upon his own knowledge or suspicion, lliat 


such offence has been committed. It is clear 
that under one or otlier of the clauses of this 
sub-section the magistrate can take cogniz- 
ance of any offence, even upon his own 
knowledge or suspicion. Therefore, there is 
no doubt regarding the jurisdiction of the 
magistrate to take cognizance in a case like 
this. What he has done in this case is not 
to direct investigation by tire police and file 
a charge-sheet. The magistrate has only 
taken cognizance of an offence against the 
petitioners after perusing the report in writ- 
ing submitted by the police and the con- 
nected records including the first information 
statement (complaint) filed by Damodaran 
Pillai. Therefore, the action of the magis- 
trate cannot be impugned on Uie ground of 
absence of jurisdiction. 

6. Then it is urged tliat the action of the 
magistrate was under Cl. (c), of S. 190 (1) in 
which case he should have directed the trial 
of the case by anotlier magistrate. I do not 
think the counsel is right in this contention 
ei&er. What the magistrate had done in 
this case was to peruse the report in writing 
submitted by the police and the records in 
the case and then direct tlie array of the 
petitioners as accused persons, t’his action 
falls squarely within Cl. (b) of the sub-sec- 
tion. 

7. Lastly, I come to the objection 
whether the facts and circumstances of the 
case disclosed by the records in the case 
justify the course adopted by the Sub-Divi- 
sional Magistrate. The complaint, as already 
stated, mentioned the names of seven persons 
including the names of the petitioners who 
were arrayed as accused persons 2, 3 and 4 
therein. The first information report sent to 
the magistrate by the police also contained 
these names. The complaint also disclosed 
that these seven accused persons and twelve 
others stopped Damodaran Pillai when he 
was going on a bicyle with some rice in 
two bags. 'They shouted threatening words 
at him, surrounded him and accused persons 
1 to 3 pushed him off the bicycle, when tlie 
bicycle and the rice bags fell on the road. 
Damodaran Pillai got up and - picked up the 
bicycle; and when he was afraid to leave 
the place because of the attitude of the 
crowd, the first accused person showed an 
open knife and threatened him. The second 
accused person also shouted at him demand- 
ing him to release his hold on the bicycle. 
Ultimately, the first accused person took 
away the bicycle and rice. 

8. According to the statements taken 
under Section 162 of the Code of Criminal 
Procedure from the petitioners by the police, 
what appears is that the three petitioners and 
about 20 others stopped Damodaran Pillai 
and asked him to self the rice there at the 
control rate, when accii.sed jicrsons I, 5, 6 
and 7 mentioned in the complaint came 
suddenly on the scene and took away the bi- 
cycle with the rice. The bicycle was kept 
leaning against a lamp post. Even if this 
version given by the petitioner.s is the true 
version, still as rightly pointed out by the 




Neelakanta v. Ramakrishna (Isaac J.) 


1969 

ISub-Divisional Magistrate, in a, case where 
la group of persons detain a person carrying 
some Articles and engage themselves in some 
negotiation with him and another group 
siiadenly appears at the scene and remove 
the Articles while the first group remain 
silent spectators, the natural inference is 
that the group .which detained the person 
and the group wliich removed the Articles 
are members of a gang acting in furtherance 
of a common intention. Therefore, the tacts 
revealed by the records in the case justify the 
course adopted by the Sub-Divisional Magis- 
trate. It may also be interesting to note 
that the number of the accused persons was 
brought down by the police to less than five 
and the offence also reduced to one under 
Section 379 of the Fenai Code. 

9. The order of the Sub-Divisional 
Magistrate is confirmed; the revision petition 
is dismissed. 

DRR , Petition dismissed. 
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Neelakanta Iyer Subramania Iyer, Appel- 
lant V. Ramaki-ishna Iyer Venkitachalam 
Iyer and another. Respondents. 

A. S. No. 238 of 1967, D/-22-12-1967, 

from order of Sub-J., Alleppey, in C. M. P. 
No. 2149 of 1961. 

Civil P. C. (1908), Sec. 144 — Suit for 
recovery of property on deposit of certain 
amount — Amount deposited not ivith- 
drawn by defendant — Suit decreed — 
Decree executed pending appeal — Decree 
reversed in appeal — Application by defen- 
dant under Sec. 144 for possession and 
mesne profits — Plaintiff claiming that he 
should be given credit lor interest on deposit 
in assessing his liability for mesne profits — 
Held, claim was not tenable. AIR 1954 All 
119, Dissent, from; 1966 Ker LJ 844, 
Overruled; (1871) 3 PC 465, Ref. and Ex- 
plained; AIR 1966 Ker 225 and AIR 1953 
SC 136, Relied on. (Paras 8 and 9) 

Cases Referred: Clironological Paras 

(1966) AIR 1966 Ker 225 (V 53) = 

1966 Ker LJ 197, Central Bank of 
India Ltd. v. Chattanath Karaya- 
lar 9 

(1966) 1966 Ker LJ 844 = 1966 Ker 
LT 939, Sreedevi Amma v. Rugmini 
Amraa 7 

(1954) AIR 1954 All 119 (V 41) = 

1953 All LJ 549, Wasiq Ali Khan 
v. Nand Kishore 6 

(1953) AIR 1953 SC 136 (V 40) = 

1953 SCR 559, Bhagwant Singh v. 

Sri Kishen Das 9 

(1871) 3 PC 465 = 17 ER 120, 

Rodger v. Comptoir D’ Escompte 
De Paris 7 

V. Harihara Iyer and N. Narayanaswamy, 

for .AppelJaBt; T. S. Venkiteswara Iyer and 

R. C. Plap pilly, for Respondents. 
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ISAAC, J, : This is an appeal by the 
second plaintiff in O. S. No. 110 of 1119 in 
the Court of the erstwhile Second Judge, 
Alleppey from an order under Section 144, 
Civil P. C. The suit was for recover}'- of 
47. acres of paddy land with mesne profits 
from defendants Nos. 6 and 7, on deposit; of 
Rs. 10,800. The suit was dismissed with 
costs. But in A. S. No. 336 of 1124 (T), it 
was decreed with costs by the Travancorer 
Cochin High Court. Pursuant to the decree 
of the High Court, the second ’ plaintiff re-, 
covered possession of the property, on 3-4-. 
1954. Defendants Nos. 6 and 7 filed C. A. 
No. 744 of 1957 in , the Supreme Court 
against the decree of the High Court. The 
appeal was allowed by the Supreme Court 
with costs, hy its judgment dated SO-3-1961. 
Thereupon an application under Section 144; 
Civil P. C. was filed by defendants • Nos. 6 
and , 7 on 12-6-1961 for restoration of the 
property with mesne profits. Though the . ap- 
plication was resisted by the second plaintiff 
on several grounds, the property was deli- 
vered back , to the 6th and 7th defendants 
through Court in November 1961; , and 
thereafter only the question relating to the 
mesne profits remained to be determined. ■ 

2. The claim for mesne profits relates to 
the period from April 1954 to November 
1961. The property concerned in this case 
formed part of a larger block of paddy land, 
having an extent of 257 acres. There was a 
suit for partition of the whole land, as 
O. S. No. 102 of 1116, in which the parties 
to this appeal were also parties. The appel- 
lant herein was appointed receiver in that 
suit; and during all the relevant period, he 
was in management of the property. Regard- 
ing the claim of the respondents for mesne 

E rofits, the appellant contended that - it had 
een fixed in the suit at 2090 parahs of 
paddy, and that the respondents were not 
entitled to get anything more than that rate. 
Secondly, it was contended that the appel- 
lant, as receiver, had accounted to the Court 
in O. S. No. 102 of 1116 for the income of 
the property, and that the respondents’ right 
was onl)' to get in that suit their share' of 
the income from the property. Thirdly, it 
was contended that the whole property was 
leased out from year to year through Court 
in O. S. No. 102 of 1116 for cultivation, 
that the appellant had not been able to 
collect from the lessees the whole income, 
and that he was not liable for what he has 
not collected. The appellant did not let in 
any evidence in support of his contentions. 
The first respondent was partly examined, 
when it was agreed by the parties that the 
case can be disposed of by both parties filing 
statements with regard to the amounts pay- 
able as mesne profits, and after hearing their 
counsel. Accordingly, both parties filed 
statements; and the case was disposed of by 
the lower Court after hearing the counsel. 

3. The statements filed in the , lower 
Court showed that both the parties agreed 
that the mesne profits may be determined 
on the basis of the amount for which the 
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property was leased out in O. S. No. 102 of 
1116. The dispute related only to the market 
value of paddy, and the claim of the appel- 
lant for expenses, and the commission which 
he claimed to get as receiver’s remuneration. 
With respect to these matters, the appel- 
lant’s claims were finally ' conceded by the 
re^ondents; and the lower Court passed an 
order fixing the mesne profits as the net 
amount shown in tlie statement filed by die 
appellant’s counsel as payable to the res- 
pondents. The lower Court also awarded 
interest on the mesne profits. 

4, Ordinarily, one would have diought 
that the above order would put an end to 
the litigation. The concessions made by the 
respondents in die lower Court were ap- 
parently for buying peace, and getdng out 
of the long drawn-out litigation, which was 
started by the appellant about twenty-three 
years ago. This application for restitution 
itself has been pending in diat Court for 
about six years. Paddy has been valued in 
fi.xing the mesne profits only at the rates 
fixed by the Government, though it is well 
known that, during the years concerned in 
this case, paddy had a far higher, price in 
the open market, which is sometimes called 
the blackmarket. However, die same conten- 
tions as were originally raised by the appel- 
lant in the lower Court were seriously press- 
ed before us by his learned counsel. Tliese 
contentions have no merit, and die appellant 
is also precluded from raising them, in view 
of the fact that the mesne profits were deter- 
mined by the lower Court in the manner 
agreed to by the parties. The appellant’s 
learned counsel, however, contended that 
the lower Court failed to consider the ap- 
pellant’s contention that his liability for 
mesne profits was only for what he had or 
might reasonably have received as income 
from the property, and that, therefore, he 
was liable only for what he actually receiv- 
ed from die lessees. It was submitted, that, 
in respect of the rent for one year, he re- 
ceived only part of the rent, and that he had 
filed a suit for the balance. It was also sub- 
mitted that no rent for another year had 
been deposited by the lessee in Court in 
O. S. No. 102 of 1116. 

5. These are all matters of evidence. 

The appellant did not adduce any eiidence 
in the lower Court. If the lessee had deposit- 
ed any amount in O. S. No. 102 of 
the appellant was the only person entitled 
to receive the same under the decree, as it 
then stood before it was reversed in the 
Supreme Court. One does not know whether 
he has not withdrawn from the Court hi.s 
share of the income in respect of this pro- 
perty. If he has not done it, he may do .so 
even now; but that is no answer to the res- 
pondents’ claim against him for mesne pro- 
fits. Again, he cannot absolve himself from 
the liability by simply saying that he has not 
realised the whole amount, and that he ha.s 
filed a .suit. He has to D.Uablish that he acted 
in the ordinary course of business in giving 
the lease, that he took all reasonable steps 
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in recovering the whole rent, and that, in 
spite of such efforts, he could not recover 
the same. Without tliese factual basis, his 
contention cannot be sustained. We also 
find from a perusal of the statement which 
he filed in the lower Court that the differ- 
ence between ivhat he has been found liable 
to pay and what, according to his conten- 
tion, he would have been liable, is only a 
small amount; and there is no justification to 
remand tliis case for a further enquiry on 
these questions of fact. 

6._ The learned counsel also raised a con- 
tention that the lower Court was not justi- 
fied in awarding interest on the mesne pro- 
fits, and that, at any rate, interest on the 
sum of Rs. 10,800, which the appellant 
deposited in Court, when instituting this 
suit, should have been given credit to him. 
He submitted that restitution arises in 
equity, and that mesne profits have to be 
worked out according to the principles of 
justice, equity and good conscience. The 
learned counsel cited a decision of the Divi- 
sion Bench of the High Court of Allahabad 
in Wasiq Ali Khan v. Nand Kishore, AIR 
1954 All 119. in support of the above con- 
tention. In that case a mortgagor filed a 
suit for I'cdemption of a usufruchiaiy mort- 
gage which was decreed by the trial Court; 
and the plaintiff took possession of the pro- 
perty in execution of the decree on deposit- 
ing tire mortgage amount. The decree was 
reversed in appeal; and the defendants 
claimed redeliverj' of the property with 
mesne profits by way of restitution. The 
plaintiff contended, among other things, that 
the defendants should have withdrawn tlie 
mortgage amount, and tliat the amount 
which the defendants would ha\-e earned by 
w'ay of interest, if the mortgage amount was 
drawn by them, should be deducted from 
the mesne profits. In aceepting the above 
contention, Malik C. J., who pronounced the 
judgment of the Court, said; — 

“Here the successful defendants are. claim- 
ing mesne profits from the plaintiff for the 
period during w'hich they had been depriv- 
ed of posse.ssion of the property under the 
decree of the trial Court. These mesne pro- 
fits have to be worked out according to the 
principle of justice, equity and good con- 
science, there being no other guide for the 
purpose. In working out the figures, it ap- 
ears that the loss suffered bv the defen- 
ants could have been mitigated by them to 
some extent if they had withdrawal the 
amount which had been deposited and by 
reason of w-hich deposit they had been 
deprived of possession of the property. It is 
not shown to us that the w'ithdrawal of the 
amount would have, in any manner, prejudic- 
ed the defendants’ case. In the circum- 
.stance.s, it appears to us that they volun- 
tarily suffered part of the damage by allow- 
ing the money to remain in deposit in Court 
when they could have easily withdrawal the 
amount. In calculating mesne profits, there- 
fore, the Courts can t:ike that fact info con- 
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(V 56 C 1) 

FULL BENCH 

P. V. DIXIT, C. J., K. L. PANDEY, 
AND A. P. SEN, JJ. 

Municipal Council, Pandhuma, Petl-s 
tioner v. R. P. Dube .and another, Res-' 
pondents. 

Misc. Petn. No. 234; .of 1965, D/- 4-4-! 
-‘968. 

(A) Mimicipalities — C. P. and Berar 
Municipalities Act (2 of 1922), S. 66 (1) 
(e) — Expression ''brought within the 
limits of the municipality” — It means 
conveyed from another place^ and come 
to rest within municipal limits. 

It will be seen from the terms of sec- 
tion 66 . (1) (e) of the C. P. and Berar 
Municipalitie.s Act, 1922 and the Octroi 
Imposition Rules framed by the Munici- 
pal Council, Pandhum^ that .the essential 
features of the octroi tax are (a) the 
bringing of the goods into .the municipal 
limits and (b) the requirement that the 
goods should have been brought .for the 
purpose of .consumption, use or sale 
therein. In the -words "brought within 
the limits of the municipality” appear- 
ing in section. 66 (1) (e), there is an ele- 
ment of pause or repose and they mean 
that animals or goods on which octroi 
is levied must be conveyed from another 
place and come to .rest within the muni- 
cipal _ limits. Thus goods or animals in 
transit which merely pass through the 
limits of the Municipal Council, even if 
they are used within those municipal 
limits, cannot be said to have been 
brought. within the limi ts of such a Muni- 
cipality "for the purpose of use or con- 
sumption”. ']^e octroi tax is not a tax 
on the traffic of goods. The taxable 
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event is the bringing of the goods within 
the municipal Hmits and that must be 
for the .purpose of sale, use or consump- 
tion within the municipal limits : AIR 
1963 SC 906, FoH.; 1962 MPU 775, Ap- 
proved. (Para 5) 

(B) Municipalities — Octroi Imposition 
Rules framed by Municipal Council, 
Pandhuma (1958), Item No. 87 (Class VHl) 
of Schedule — ]&pression “carriages and 
all sorts of conveyances” — Expression 
includes motor bus. 1955 Nag LJ 323 and 
1957 MPLJ 809, Ref. (Para 9) 

Cases Referred; Chronolo^cal Paras 
(1968) Second Appeal No. 469 of 
1964, D/- 11-1-1968 (Madh 

Pra), Municipal Coimcal, Durg v. 

Cyan Singh 7 

(-1963) AIR 1963 SC 906 (V 50) =• 

1963 Supp (2) SCR 216, Burmah 
Shell Co. V. Belgaum Municipality 6 
(1962) 1962 MPLJ 775 = ILR (1963) 

Madh Pra 811, .Anand Transport 
Co. (P.) Ltd. V. Board of Reve- 
nue 7 

(1957) 1957 MPLJ 809 = 1958 Jab 
U 43, S. .R. Saharia v. Municipal 
Coromittee, Jabalpur 2, 9 

(1955) 1955 Nag LJ 323 = ILR 
(1955) Nag 590, Municipal Com- 
mittee Malkapur v. Govind 2, 9 

Y. S. Dharmadhikari, for Petitioner; 
K. A. Chitaley Advocate General for the 
State; .Rameshwar Prasad Verma and 
R. K. Tankha, for Respondent No, 2. 

DIXIT, C. J.: By this. application under 
articles 226 and 227 of the Constitution 
the petitioner, Municipal Coimcil, :Pan- 
dhuma, seeks a writ of certiorari for 
quashing an order .passed in appeal by 
IJie sub-divisional Officer, Sausar setting 
aside a notice issued by the Munidp^ 
Council to the respondent no. 2 Abdul 
Rashid Khan asking the said respondent 
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to pay double octroi duty in respect of a 
motor bus belonging to him. 

2. This petition first came up for 
hearing before a Division Bench. At the 
time of the hearing of the petition before 
the Division Bench, one of the points 
raised on behalf of the respondent Abdul 
Rashid Khan was that the Municipal 
Council had no power to impose octroi 
tax on motor vehicles inasmuch as motor 
vehicles did not fall within the meaning 
of the word "motors” as used in item 
no. 87 (Class VIII) of the Schedule to 
the Rules framed by the Municipal Coun- 
cil for imposition of octroi . tax. The 
Division Bench made this reference to a 
larger Bench as in its opinion the 
decisions in Municipal Committee, Malka- 
pur V. Govind, 1955 Nag LJ 323 and 
S. R. Saharia v. Municipal Committee, 
Jabalpur, 1957 MPLJ 809 differed about 
the meaning of the word "motor” as 
used in Octroi Imposition Rules framed 
by the Mxmicipal .Committee, Malkapur 
and the Municipal Committee, Jabalpur, 
and these rules were similar to the rules 
framed by the petitioner Municipal Coun- 
cil. 

3. The material facts are that the res- 
pondent purchased a bus for the purpose 
of plying a stage carriage service from 
Mohgaon to Teegaon via Sausar and 
Pandhurna under a permit issued by the 
Regional Transport Authority, Jabalpur. 
The bus was first brought to Chhindwara 
and it was at Chhindwara that it was 
tested and passed before it was put on 
road. The petitioner Municipal Coimcil 
made a demand for payment of octroi 
duty on the ground that as the bus 
halts at Pandhurna and takes up and 
leaves passengers at that place, it was 
brought within the municipal limits of 
the Pandhurna Municipal Coimcil for 
consumption and use. The Municipal 
Council rejected the contention of the 
respondent Abdul Rashid Khan that as 
the bus .only passed through Pandhuma 
while plying from Mohgaon to Teegaon, 
it could not be said to have been brought 
within the municipal limits of the Pau- 
dhuma Municipal Council for use ana 
consumption and, therefore, the Council 
was not entitled to demand any octroi 
tax in respect of the bus. This conten- 
tion was, however, accepted in appem 
which' Abdul Rashid Khan preferred 
before the Sub-Divisional Officer. 

4. Section 66 (1) (e) bf the C. P. and 
Berar Municipalities Act. ,1922 authorised 
the Municipal Council, to impose _ an 
.-ctroi '--n animals or goods brought witmn 
the limits of the municipality for sale, 
consumption or use .within those hmits_ . 
On 26th July 1958 the petitioner Muni- 
cipal Council published rules sanctioned 
by the State Government imposing octroi 
tax on animals or goods brought within 
the octroi limits of the Municipal Coun- 
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^ for sale, consumption or use within 

item no. 87 

(Class VIII) of the Schedule to these 
Rules specified the rate of octroi tax on 
motors , "carriages” and "all sorts 
conveyances” and other articles. 

5. It will be seen from the terms of 
^ction 66 (p (e) of the Act and the 
Rides framed by the petitioner Munici- 
Council on 26th July 1958 that the 
Municipal Council is entitled to demand 
oidroi tax only in respect of those goods 
which are brought within the municipal 
limits for sale, ^ consumption or use 
within those limits. The essential features 
of the octroi tax are, therefore, (a) the 
bringing of the goods into the munici- 
pal limits and (b) the requirement that 
the goods should have been brought .for 
the purpose of consumption, use or sale 
therein. The words "lirought within the 
limits^ of the mumcipality” are very 
significant. In them there is an element 
of pause or repose , and they mean that 
animals or goods, on which octroi is 
levied must he conveyed from another 
place Md come to rest within the muni- 
cipal limits. The second requirement ef 
section 66 (1) (e) and of the Rules shows 
that the goods must come to rest within 
the municipal limits for the purpose of 
sale, consumption or use therein. Thus, 
goods or animals in transit lyhich mere^ 
ly pass through the limits of the Muni- 
cipal Council, even if they are used 
within those municipal limits, cannot b« 
said to have been brought within th« 
limits of such a Mumcipality "for thf 
purpose of use or consumption”. The 
octroi tax is not a tax on the traffic ol 
goods. The taxable event is the bringin.g 
of the goods within the municipal limits 
and that must be for the purpose of sale, 
use or consumption within the municipal 
limits. ' 

i. In Burmah Shell Co. v. Belgaiim 
Municipality, AIR 1963 SC 906, the 
Supreme Court while elucidating the 
^ference between terminal tax and 
octroi has said that terminal tax is 
connected with the traffic of goods 
and that octroi is leviable in res- 
pect of goods brought into the muni- 
cipal area for consumption, use or 
sale. The observations made by the 
Supreme Court in paragraph 21 of the 
judgment elucidating the meaning of the 
word "consumption” support the view 
that in the expression "goods brought 
within the municipal limits for sale, 
consumption or use”, there is an element 
of pause or repose within the municipal 
limits for the purpose which the goods 
are brought. In fact, the Supreme Court 
has said in paragraph 21 that the con- 
cept of "octroi” includes "the bringing in 
of goods in a local area so that the 
goods come to a repose there,” 
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7. A Division Bench of this Court -has 
pointed out in Anand Transport Co. (P.) 
Ltd. V. Board of Revenue, 1962 MPLJ 
775 that to attract section 66 (1) (e) «jf 
the Act it is not enough that certain 
goods have been brought within the 
limits of a municipality or that they have 
been merely used within such limits; it 
is only when goods are brought within , 
the limits of a mumcipality for use 
within those limits that clause (e) is 
attracted. In that case it has also been 
held that when a vehicle merely passes 
through the limits of a municipali^ or 
is casually brought within those limits, 
it cannot be taxed under clause (e) 
and that similarly when a vehicle Is 
so brought not for use within those 
limits but for making it fit for 
use, such as registration, passing or 
repairs, it cannot be taxed under sec- 
tion 66 (1) (e). The decision in the case 
of Anand Transport Co. (P.) Ltd. 
Board of Revenue (supra) was referred 
to by Shrivastava J. in Municipal Coun- 
cil, Durg v. Cyan Singh, Second Appeal 
No. 469 of 1964, D/- 11-1-1968 (MadK 

Pra) as indicating _ that the word "use 
occurring in section 66 (1) (e) of the 

C P. and Berar Municipalities Act . had 
to be given a restricted meaning _ and 
hence a casual visit of a truck witr^ 
the municipal limits would not make the 
truck liable- to octroi duty. In that case 
Shrivastava J. rejected the claim of the 
Municipal Council, Durg, that it was 
entitled to impose octroi duty on ce^ 
tain trucks which used to transport gitu 
and other material to Durg from an out- 
lying "village and which trucks were 
always kept outside the mumcipal limits 
of Durg. 


S. Now, in the present case, it is com- 
mon ground that the owner of the bus 
in question, the respondent Abdul Rashid 
Khan, used to ply a stage carriage ser- 
vice from Mohgaon to Teegaon via 
Sausar and Pandhuma and the bus made 
a halt at Pandhuma for the purpose of 
picking up and alighting passengers. The 
halt of the bus at Pandhuma en route 
did not in any way constitute^ bringing 
in of the bus within the municipal limits 
of Pandhumo for the purpose of sale, 
use or consumption. It is nobody’s case 
that the bus was brought to Pandhuma 
for sale to some purchaser residing within 
the municipal limits of Pandhuma. The 
bus was no doubt used by some passen- 
gers at Pandhmna when they alighted 
from it or boarded it. But it was not 
brought within the municipal limits of 
Pandhuma for use or consumption. It 
was only in transit and in the process 
of being used. The consumption or use 
of a stage carriage consists in the ply- 
ing of a service with its aid. The bus 
comes to a repose within the limits of 
that municipality where it is brought for,. 


commencing the service. The running of 
a service may be through the limits of 
several municipalities and passengers may 
use the bus in those limits. The bus may 
even at times run empty. But that does 
not make any difference to the position 
that the vehicle is brought for use and 
consumption within the limits of that 
municipality and comes to a repose there, 
where it is brought for commencing the 
service. It would be that Municipal Coun- 
cil and not the petitioner - Municipal 
Council which would be entitled to 
impose an octroi tax in respect of the 
vehicle. It was never the intention of 
the Legislature to perrhit Municipal 
Councils to levy octroi tax on goods in 
transit which are not brought within 
the municipal limits and which do not 
come to rest there for the purpose of 
sale, use or consumption. The claim of 
the petitioner Municipal Council to levy 
an octroi tax on the respondent no. 2’s 
bus merely on the ground that it passes 
through Pandhuma Municipality and 
makes a halt there cannot, therefore, be 
sustained. 

9. In the view of the matter, it is 
really not necessary, to consider the ques- 
tion whether item no. 87 (Class ‘VIII) of 
the Schedule to the Octroi Rules framed 
by the Pandhuma Municipal Coundl 
covered a bus. It may, however, be point- 
ed out that there is really no conflict 
between the decisions in 1955 Nag LJ 
323 (supra) and 1957 MPLJ 809 (supra) 
with regard to the meaning of the word 
"motor". In both these cases it has been 
held that the word "motor” as used in 
the Octroi Rules of the Malkapur and 
Jabalpur Municipalities is wide enough to 
include motor cars and motor trucks. 
The two decisions differ in regard to 
the effect of the word "excluding” used 
in item-58, Class VIII, of rule 1 of the 
Malkapur Municipality as well as in item 
(70), Class VIII, of rule 1 of the Octroi 
Rules of the Jabalpur Municipality. It 
may be noted that in itein no. 87 
(Class VIII) of the Schedule to the Octroi 
Rules of the petitioner Municipal Coun- 
cil the expression "carriages and all 
sorts of conveyances” also occurs. These 
words are plainly wide enough to include 
a motor bus. 

10. Learned counsel for the petitioner 
urged that the Sub-Divisional Officer had 
no authority after the coming into force 
of the M P. Municipalities Act, 1961, to 
hear the appeal preferred by the non- 
applicant no. 2. The short answer to this 
contention is that the appeal preferred 
by Abdul Rashid Khan was pending 
when the M. P. Municipalities Act, 1961, 
came into force. Section 311 (1) of the 
1961 Act provides that an appeal or 
revision pending before any authority 
trader any of the enactments repealed by 
the 1961 Act immediately before the 
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co^encemenfi of that Act shall be heard 
and disposed of by the. authority compe- 
tent to hear such appeal or revision in 
accordance -with the provisions of the 
enactment so repealed. Thus it is plain 
that the Sub-Di-visional Officer -who was 
authorised to hear and dispose of ap- 
peals under section 83 of the C. P. and 
Berar Municipalities Act, 1922, was com- 
petent to hear and dispose of the appeal 
preferred by Abdul Rashid Khan which 
was pending when the 1961 Act came 
mto force. 

_11._ For these reasons, this petition is 
dismissed vs/ith costs of both the respon- 
dents. Counsel’s fee for each of the res- 
pondents is fixed at Rs. 100/-. The out- 
standing amount of the security deposit 
after deduction of costs s h all be refunded 
to the petitioner. 

MBR/D.y.C. Petition dismissed. 


A. I K 

\^3Vour . of a pubh'c trust 
^d that by the -will the -widows . of the 
to thSr nicely provided for up- 

Sill ^®P^ived -of the property, 

itself raise a presumption that the 
executor was of sound mind at the time 
Hence the proof of 
the hand^itmg of , the attesting wit- 

facT^th^\^® sufficient to prove the 
executor was of sound 

S47 pS it Ee^or^ 

?MM1 Dr. *^tooiioIoJ?a/*PaJS 

11947) AIR 1947 PC 15 (V 34) = 

V Munnalal v. Mst, 

xCdSilllDHl rj^Q 

for Appellant; Y. S. Dharma- 
dMcan and L, S, Baghel, for Respon- 
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(V 56 C 2) 

T. C, SHRIVASTAVA 
AND SHIV DAYAL, JJ. 

Rameshwar Prasad, Appellant v. Kri- 
shna Mohanath Raina, and others. Res- 
pondents. 

First Appeal No. 21 of 1966, D/- 23-4- 
68, from decree of Addl, Dist. J., Chhind- 
wara, D/- 24-12-1965. 

(A) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 32 — Bar under — Prin- 
cipal office of trust outside State — Suit 
by Trust not barred under S. 32 for 
want of registration. 

Trusts, whose principal office is out- 
side the State of Madhya Pradesh, do 
not require registration under the 
Madhya Pradesh Public Trusts Act, 1951 
and section 32 of that Act is not a bar, 
to the institution of suits by such trusts. 

(Para 7) 

(B) Evidence Act (1872), Ss. 90, 114 7- 
Will more than fortyfive years old — ^Will 
rational in character having made in 
favour of trust and dependent -widows 
well provided for — Presumption is that 
testator was of sound mind at _ time of 
execution — Proof of handwriting of 
attesting \vitnesses sufficient to prove 
soundness of mind of executor. 

The burden of 'proving the fact that 
the testator at the time of execution of 
the will was^of sound mind lies upon the 
party setting Nm the will. However, 
when the will vvas executed about 45 
years back by whi'ch time almost all the 
attesting witnesses would have been dead, 
it is not necessary to prove that the exe- 
cutor was of sound _ mind at the time of 
execution of the wall. The fact that the 
will was rational in character as ha-ving 
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« oansKTit Jt'us- 

iakonnati Sabha, Itawah (respondent 
a-B) ‘^l^^ough its seven .trustees (respon- 

2 Temple 

Mahasaraswatiji, Itawah (res- 
2), heremafter referred to as the 
^fouSht Civil Suit No. 25-A 
Additional Dis- 
tnet Judge, Chhindwara, for possession 
of properUes detailed in Schedules A and 
B attached to the plaint, against the ap- 
peUant^ Rameshwar Prasad. , The trial 
Court impleaded one Ram Dulare as de- 
lendapt 2 in the case on an application 
made by him on 11-7-1963. The suit was 
decreed^ -with respect to only part of the 
properties claimed against Rameshwar 
Prasad. He has, therefore, filed this ap- 
peal. Ram Dulare, defendant 2, also has 
been impleaded in the appeal as respon- 
dent 4. 

2. It is no longer in dispute that the 
property in suit belonged to one Bal 
Govind who died, lea-ving behind two 
sons Sitaram and Raghuvar Dayal, Sitaram 
died on 27-7-1920, leaving his widow 
Dulari Bai as his only heir. Raghuvar 
Dayal died on 11-6-1923, lea-ving behind his 
widow Shahzadi Bai. Both these -vvidows 
continued in possession of the properties 
Shahzadi Bai died on 12-8-1955 and Dulari 
Bai died on 30-1-1960. 

3. The rase of the plaintiffs was that 
Raghuvar Dayal executed a will on 31- 
5-1923 by which he bequeathed the pro- 
perty in dispute in favour of the plain- 
tiffs, subject to the life interest of the 
two widows Shahzadi Bai and Dulari 
Bai. They are, therefore, entitled to pos- 
session of the properties after the death ' 
of the last surviving widow Dulari Bai 
on 30-1-1960. However, the properties 
have been taken possession of by the 
defendant Rameshwar Prasad (appellant) 
TOthout any right or title. Accordingly 
they claimed possession of the proper- 
ties from him. 
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Kamesnw ntvnc+c Arf. 


H. E. 5 


Kamesuw. ^ 

4 The defendant^ by barred under sectii 


denied that any vt^ tileaded "feat even 
Baghuvar Dayal and .pleadeQ^ax 

S Iny mil wy ^eauted by 

•will, ii any, himself is the 

estate. Bameshwar Prasacl 

son of Raghuvar ^ay^ s ^ 
pleaded that „ their estate on 

■widows .and -widows executed 

their beh^f. ^ 7-12-1944 

a joint wiR m ^ Shahzadi Bai, 

and after the ‘^fath ^ in his 

Dularl Bai '”°g£rdmsly he 

iavour on to retain pos- 

SnTtoe Soperttes under the two 

^in Dulare <''f®“4™n diis’^arouS 

subsequently nnplead ^ of Raghu- 

tion, clau^ to be me » ^ ^ Ramesh- 

var Dayal. He the will m 

war Prasad m y“| plead- 

favour of the pl^^rnu . between 

ed that there ^ 2 ^ Dayal in their 

Sitaram and 5'- .itSch Sitaram 

lifetime, ac/:o:^mg ^ family 

separated tos b^ ^ continued with 

property. That rn^r 

Sitaram’s widow, D^^ denied the 
her death, T>^^^J_^defSlant Rameshwar 
wills set up by the ^ the pro- 

Prasad and and Raghuvar 

. perties left by the . death of 

Dayal .passed to him alter u. 

the two widows. Raghu- 

5. The trial as pleaded 

var Dayal held that Sitaram 

by the P^^^^^aval had divided the 
and Raghuvm Da^^^^n^^^^olves and, 

family -n could operate only to 

therefore, the ^ ^ar^of Raghuvar 
the extent of Accordingly, the 

Dayal m ^e pr P regards Raghu- 


Public ITUSXS xxut, iLVoXf j 

^red under section 32 of that Art; 

(2) that it has not been proved thafi 

the will by Raghuvar 

ed when the testator yras pf sound diS5 

posing mind. 

7. So far as the Krsf point is con- 
cerned, it vnll be noticed that the pl^ 
tiff Trust is situate, at Itawah in Utt^ 
Pradesh and, it is regirter^ 

Societies Registration Act (No. 21) 

Iedl“ 32 oftte Madhya Pradesh 

Trusts Act, 1851 mdobbta^y Prowg 
that "no suit to enforce a right on oe- 
half of a public trust which has not been 
:?Sst2ed under this Art sh^ be heard 
o?decided by any Court”. This se^om 
however, shaU be attracted in case pi 
those Trusts only which have to be regis- 
S?ld ™dS thrt Act. The Madhya Pra-. 
Ssh Public Trusts Act, ' 1951 , being a 
State Art, cannot have any exU’a-tem- 
.forifi t&icHon and.it is f^ this, reason 
that the scheme of jimsdiction m the 
Art iT confined^ \ 

Madhya Pradesh. Sechon 3 of the A^ 
provides that "the C^ertor. shall be the 
Registrar of Pubhc Trusts m of 

every public trust the principal otbce or 
the principal place of busi^^ of w^ch 
£ sibiate in his district”. This Pro;^°“ 
makes it dear that m case . of P^bbc 
trusts which have their "prmcipd ofhce 
or "prindpal place of business outeide 
the State of Madhya Pradesh, registra- 
tion is not necessary for the simple reason 
tiiat Collector in Madhya Prade^ will be 
competent to perform the fun^o^ of a 
Registrar in respect of such a 
tion 4 requires every working 
make an apphcation 

having jurisdiction for registration of *e 
trust. In the instant case, as the c^ce 
of the trust was situate^ in Itawah .m 


+V.O P-srtent of me anai-u. tbo trust was siiuate au. aucivyc.- 

Sivd bT the proper^. AccordmgRr, the of p ^esh, no apphcation was reqmr- 
Sdm decre^ed only as regards Raghu uuar r thereof for registra- 

vaToryal’s share. It was also h^^g g^^l^°“the trust, in Madhya Pradesh, as 
the two widows had eimcute such apphcation would he to any of 

oJ Eameshwar Prasad^u^te ^^,trars ib.M=‘g'ya Ptade^ 

TTnile; were got executed by -uoiH T?eadm2 the provisions m the Act,^ we 

SSle^uence. Accorfngly, it was hdd gatog P whose prmci- 

that R^^hwar Prasad was not enWled have no o Madhya 

S dSS^lS property under those gade^ do not require registration under 

So faTas defendant Ram pdar^i| Pradesh,^qo_ 


So far as the oeie^cdix. 

fnSto Sri of the properties but no 

^oMd^^arai^rwK ke 
proper remedy for him. 

?htt'p‘°'sera?peS°L‘"the%=^ 
lant has confined hri argun^nt orby 
two points against the plaintiffs. Thos 

points are — „ 

(1) that the plaintiff Trurt not bemg 
revered under the Madhya Pradesh 


Pradesh do nor requiie 

the Matoya Pradesh Pubhc Trusts Act, 

1951 and section 32 of that Act is 

bar to the institution of suits by such] 

trusts. . 

R Turning now to the question whe- 
ther the testator had a soimd disposing 
mind at the time when he executed the wl^ 
rTs true thTthe burden.of proi^g ttas 
fact hes on the party setting up the vdlL 
The burden thus lay on the plaintiffs in 
the preset case. However, it is to be 
noticed that the whl was executed on 
'^1-5-1923 ie., about 45 years b^k. The 
StesSg are ah dead. .Tbe plain- 

tiffs have exa^ed severrt 
prove the handwriting of me attesung 
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witnesses as also the endorsement made 
on the will by the testator and the 
attesting witnesses. Raghuvar Dayal him- 
self has endorsed on the will (Ex. P-3)* 
"I have read and imderstood the above”. 
This endorsement is proved by the de- 
fendant’s own witness Bal Govind (D, 
W. 4). One of the attesting witnesses, 
Lalchand Patni, who was an Honorary 
Magistrate, endorsed . "The executant has 
signed the above after having read and 
understood it”. Similar was the endorse- 
ment of another attesting witness Anand 
Vinayak Wazalwar Advocate, that the 
executant had signed the deed in his pre- 
sence having read and understood it. The 
third attesting witness Moolchand, who 
was a Sub-Registrar, also made a 
similar endorsement. As has already been 
said, the handwriting of the sever^ wit- 
nesses making the endorsement has been 
duly proved. 

9 . D. W. 1, Parmeshwar Been, who 
was the agent of Raghuvar Dayal, has 
been produced by the defendant to show 
that Raghuvar Dayal was not in his 
senses for some days before he died. The 
witness, however, admits in paragraph 4 
of his deposition that after he told him 
his name, he recognised him and talked 
in full senses. The envelope containing 
the will was handed over to him by the 
wife of Raghuvar Dayal for being depo- 
sited with the Sub-Registrar and the 
witness admits that he did so. He was 
aware that the document was a will and 
it is unlikelv that he would take to the 
Sub-Registrar if he knew that the testa- 
tor was not in proper senses when he 
executed it. 

10. As we have said, the will is about 
45 years old. Evidence of persons who 
were present at the time of execution is 
not available. In Munnalal v. Mst. Kashi- 
bai, AIR 1947 • PC 15 their Lordships 
have laid down the- law applicable to 
ancient wills as'^.-foUows: 

"A party setting up a will is required 
to prove that the^testator was of sound 
disposing mind when he made_ his will 
but, in the absence of any evidence as 
to . the state of the testator’s mind, proof 
that he had ■ executed a will rational m 
character in the presence of witnesses 
must lead to a presumption that he was 
of sound mind, and understood what he 
was about. This presumption can be 
justified under the express provisions of 
section 90, since a will cannot be said to 
be ’duly’ executed by a person who was 
not competent to execute it; and me pr^ 
sumption can be fortified under me 
more general provisions of section 114, 
since it is likely that a_ man who pw- 
forms a solemn and rational act in the 
presence of witnesses is sane and under- 
stands what he is about.” 

In view of the law as laid down in tWs 
decision, we must accept that the will 


A. 1. R. 

was executed by the testator when he 
had a sound disposing mind. 

^ in favour of a Trust 
and there are no suspicious circumstances, 
attaching to its execution. At the time of 
Its execution no one was present on be- 

exercise influence 
on the_ mmd of the testator to execute' 

case of a 

^ favour of some individual, who 

interested in 

securing the disposition by the testator 
by dubious means, the wiH in favour of 

‘^^ferent footing. 
Further, the disposition under the will 
IS quite natural inasmuch as the only! 
two dependents in the family, namely, 
the^ widows, have been provided full 
mamtenance for their lifetime and there 
was no near relation who has been de- 
prived of the property. Under the cir 
ci^tances, the presumption that the 
was made by the testator with a 
sound disposing mind becomes much] 
stronger. We hold that the will was 
executed by Raghuvar Dayal after 
Mderstanding fuUy the nature of the, 
msposition he was making. Accordingly, 
the plamtiffs are entitled to the property 
which was left by Raghuvar Dayal under 
the will to the Trust. 

12. The dispute' raised by Ram Dulare 
attacking the two wills made by the two 
widows and setting up his own title as 
a hear relation of Raghuvar Dayal and 
Sitaram as compared to Rameshwar Pra- 
sad is really a matter between the two 
defendants inter se. The trial court has 
recorded findings on some of the points 
raised by Ram Dulare against Ramesh- 
war Prasad. However, the court finally 
observed that no relief could be given 
to Ram Dulare on the basis of those 
findings as tlie matter could be decid- 
ed in a separate suit between the two 
defendants. 

13. Shn C. P. Sen appearing for 
Rameshwar Prasad (appellant) and Shri 
Baghel, appearing for Ram Dulare (res- 
pondent 4) stated before us that the 
findings on the points in dispute be- 
tween the defendants inter se are quite 
unnecessary for the disposal of the case 
set up by the plaintiffs. As desired by 
the two defendants, we make it cleat 
that the findings of the trial court, so 
far as they relate to the dispute be- 
tween them, are not binding on them, as 
no relief has been given to any of them 
on the basis of those findings and they 
have been directed to file a separate 
suit in which the matter will be can- 
vassed on the merits of the case of each 
of the parties. 

14. In the result, the decree of the 
trial court awarding relief to the plain- 
tiffs in respect of Raghuvar Dayal’s 
share in the family property is correct. 
The appeal is dismissed. The appellant 
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V. Molian and others, ,0-9- 

' • Civil Bevn. No. 821 of j . 

1066 from order of 1st. /i-oux. 

?lL%.S, D/- 1M-W65. 

(A) AiWtiatton o£ j„in, 

Suit for «’^£,?fiVaiWtiatlou ^ee- 

family — Existe^e respect of 

S‘o£ ‘h“ 

barred nor c^_ te ^^®^ery coparcener 

Under.the Hindu law every 

has an inherent ngh^_ property. It 
partition of ^omt ™yp^aenary to 
is open to inem^s J family 

tn^eep^ the other proper- 
property and 1^0 kem ^igs. A^ 

ties as their of one property 

agreement _m re^ adversely affect the 
alone ^amener to claim the 

right of eienarate possession 

B&eral P-rtihon ^ at any 

of either all of tne -which are not 

rate of of^ aS^ arbitration 

the subject matter ox partition of 

agreement. A smt gggj^on can be hit 

vfhole property ?°s f J only if the 
by the PJ^ovisioi^of , admitted or 

arbitration ^^reeni^t is subject- 

proved to relate to me^ en^^ otherwise, 
matter of the smt ^ sought to 

The legal Pi'°'^f®^^^espect of a mat- 
be stayed must agreed to 

ter which *0 P^^^f JSS the ambit 
refer and i^^\^°™„greement. A suit 
of the arbitotion agr^m^^^^ 

seeking complete v, JJgd under 

=°i;f ‘^^rSfstfy M 

section 32, nor ^ Vipcause of the arbi- 
can be granted, o^^, ^ coparceners 

(I94of 

SiS^filed for paction 

session of joint family property iviere 

Stion of arbitration agreement a^ 

lu?d?n1s''irdefSi? to%leld'^ces- 

l^^tblm^iSlTolf &U^l32\nrAS 

1964 Mad 1 (FB) and AIR 

gSes^’ »: Cfoouofof c4_ ParS 

'Thi Mlhin- 

mad Yusuf v. S. Hajee Moham 
mad .Hussain . 
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(1962) AIR 1962 Madh Pra 66 (V49) - 
1961 MPLJ 745, Shymn^gh^ 

Jaswantsingh v. Pralhadsmgh 

Tikaram -n oa 

nq67i AIR 1957 .Madh Pra 24 ^ 

(V ^4^ 1957 Jab LJ 70, Bansi- 
dhar V E. B. Sukhia 
(1954) AIR 1954 Nag 332 ^ 41)- 
ILR (1954) Nag M4,_ Abdul. 

Quddoos V. Abdul G^„_ _ 

fl953i AIR 1953 .SC 182 (V 40) 

^^1953 SCR 572, Gaya Sectoc 
Supply Co. .Ltd, V. State of 
Bihar 

Kamkumar Verma,.for Applicants; A. I. 
Sen, for Non-Applicants, 

ORDER : The plaintiff-non-applicam 
Mohan instituted a suit in the trial Cot^ 
against Balaram, whose legal representa- 
tives on record now are apphcants_ No^ 
1(a) to (e), and the other three apphcai^ 
iLspalsingh, Mansaram and Nanki. In*e 
suit&e plaintiff-non-apphcant unpleaded 
his sons Mahajanlal and Lilaprasad .also 
as defendants. They are non-apphcante 
2^d 3. The plaintiff instituted 1*e smt 
claiming general partition of the ]omt 
family property and separate possession 
thereoL The joint family property com- 
prised of agricultural lands m seven 
villages including the viUage Jajang and 
five houses which are situate m two oi 
these seven villages. 

2. The plaintiffs case .was ftat the 
plaintiff and the first defendant Balaram 
constituted a joint Hindu coparcenary 
and held the properties which are des- 
cribed in paragraph 4 of the plaint M 
their joint family properties smce the 
death of their father Sobharam; that the 
defendant Balaram was the manager of 
the joint family after the death of Sobha- 
ram and that he acquired lands and con- 
structed two residential houses which are 
mentioned in schedule B attached to the 
plaint. It was urged that all these .pro- 
perties constituted joint famUy proper- 
ties though the acquisitions thereof .were 
made in the names of different membem 
of the family. In para .7 of the plamt it 
was averred that the plamtiff oraUy 
demanded partition and separate posses- 
sion of his share in April 1954, '^e mat- 
ter was referred to panchas by the par- 
ties but the decision was not accepted 
by the defendant No. 1. The defend^t 
No 1 ultimately refused to ^ve plam^ 
tiff’s l/8th share saying that the mterert 
of the .minor sons of the pl^tiH will 
suffer adversely in the month of Jime 
1956. 


3, Balaram denied the plaintiff ’s claim 
for partition and in reply to the above 
quoted aUegations of para 7 of the plamt 
stated the followmg m para 7 of h^ 
•written statement: "It is demed that the 
plaintiff ever demanded any partatiom in 
(tact he has no right, title or mterest in 
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the pr9perty of the defendants. The plain- 
tiff raised disputes in the lands obtaSSi 
by the defendant No. 1 under the^^ 
nf Suhawan. The Gountia 

ov accepted the defendant as the 

exclusive owner of the said lands The 

ThTlaSd that land. 

ivr+ 1,0 50-54 acres at Jajang acquired 

in the names of 4 sons of the: defendant 
n .^oban the plaintiff . have 

not been partitioned into specific shares 
although year after year 'the produce of 
those lands used to be divided among the 
sons of the plaintiff and those of the de- 

ref^rrp^J disputes were 

referred to the arbitration of Balakram 
Gountia of Turekela and some more Pan- 
chas to be nominated by Balakram. At 
no time Balakram took down the state- 
ments of the parties or took the state- 
ments of other persons nor has he nomi- 
nated any Panch so far. Under some pre- 
te^ or the other he has obtained this 
defendants signature on a stamp paper 
wthout disclosing its contents to him. 
The defendant No. 1 is an illiterate man. 

« bis name. It is 

further submitted that in view of the 
plea in para 7 of the plaint, that refer- 
ence had been made to an arbitration 
Award has been given, the 
plaintiffs smt is barred under S. 32 of 
me Indian Arbitration Act and therefore,: 
it is not maintainable”. 

4. pie defendants 2, 3 and 4 (ap- 
pucants 2, 3 and 4) raised the same con- 
tention as Balakram. The non-appli- 
cants 2 and 3 supported the plaintiff’s 
claim fn partition in their written state- 
ments. The contention with which we 
concerned in this revision is as to 
Whether the lower appellate Court has 
rightly come to the conclusion that the 
plamtiff’s suit is not hit under S. 32 of 
the .^bitration Act. The trial Court , had 
dismissed the plaintiff’s suit on the 
ground that Section ,32 operated as a bar 
to the said suit. The other issue tried 
by the trial Court was whether , a writ- 
ten submission was made to arbitrators. 

The trial Court held that .there was a 
written submission made to the arbitra- 
tors regardmg a part of the , property in 
suit, i.e. with respect to the properties 
^tuate at village Jajang. The appellate 
Court .came to the conclusion that it was 
not clear that any written submission to 
arbitration was made. Differing from the 
trial Court it held that ,the suit of the 
plaintiff was maintainable and section 32 
of the Arbitration Act did not .constitute 
a bar to the tenabihty of the suit. 

5. Tlie contention advanced by the 
learned counsel for the applicant is that 
the lower appellate Court, has misdirected 
^elf in law about the provisions of the 
^biteation Act, specially sections 32 ,and 
^ j tbe Act, and that has resulted in 
ecision which cannot be supported in 
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strong^^ on ?Kbser^at- 

Division .Bench of by the 

I was a mSer ^^ich 

antsineh v Pt-diI. ^. ^^y^®®mgh Jasw- 

that case theldew ^ 

ment or award did ^ot SS hr 

S^3rof1hf A^/l^dThlT 

sLtteL^l2 Sd , mSned^te 

ed KhfsS claim- 

tte.otlferTid, “’’Sd'?? 
agricultural lands at the 
ymage Jajang only. .Under the HinriTi 

riSirSc ter^th^"^ an inhS 

° - tor the partition of, the ioint 
property. It is open to mLbS 

of the S+T^^ hems 

thA ofi,^ famly property and to keep 
the other properties as their joint fami 
ay properties Any agreement i^ reSt 

of one property alone can , in no wlv 
adversely affect the rieht nf n 
ner to claim the general partitioS w 
separ^e possession of either^ S 
properties or- at any rate nf 
properties which are not tee ' 

matter, of any arbitratioS agSemen^'^t 
my opimon, the suit can be Idf bv' +S 
provisions of section 32 only if the^rbf 

te"?efatfte"S.f* "dmittfd^; prowi 

iL suit but subject-matter of 

i .ft r otherwise. In the con- 
of section 34 of the Arbitration Act^ 

“ Gaya SctS 
495? SC tea^- F Bihar. A?R 

which is sought to be Ifayed’^^St^^b? 
in respect of a matter which thf JfrtiS 

agreement. Where, hmvevel If 

mg the bar of smts under section 32. 


not m^A^f ^he plaint does 

tee ^ ^ F the mstant case that 

the matter was referred to the arbitra- 
tion ,of panchas by written agreement. 
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air 1969 MADHYA PRADESH 9 
(V 56 C 4) 

p. V. DIXIT, C. J. AND A. P- SEN, J. 

Commissioner of Income-tax, M. P-, 
Applicant v. Badrilal Bholoram, Indore, 
Opposite Party. , 

Misc. Civil Case No. 141 of 1965 D/- 
8-3-1968 

(A) Income-tax Act (1922), S. 16 (3) 

(ii) Minor — Admission to benetip 

k paknership - Income^ ° 

minor and interest earned by hmi as also 
xuiuux u . TVlinnr nrH 


1969 

nor is S^^^^was “vStten^ard 

suggest th^ there w ^ absence 

l™?ha nacesW 5^=^^ 

the aUegatiens m pa 

P 


te allegations maae m , ^‘^^^pient to 
plaint cannot be held reference to 

llepport a ISa was maS“ d a 

jarbitration m bv the arbitra- 

Pr AcSy Sf appeUate . Co^ 

K defend™“ nm-Septance ol fte ™ - -- 

if anv that it has not even interest on profits credited to mmor are 

--"WEL s;”c‘E‘injSMr&nl£ 

dmt-a'pplicants noteven apand ol a^i^ dhecf nor ^direct resdt of a 


irr t^rTfX^e"” '''cJUtated ai was 
Itrators had oeen ^^rbitration.agree- 

^hS the arbitrators who were 

HlGIlt i. j “Utt "RnlnlcTELTIl lisd. not 

Ito be nomnated Md that it 

raEteSns defendant to.plrad 
was for the conxe^s support of the bar 

the ^ See Abdul Quddoos v. 

jset upl^ Ttr 1954 Nag 332; Bansi- 

Sukhia Am 

^ 24 and Mohammad Yusuf w 

q Haiee Mohammad Hussaim 

a J 1 The appellate Court is 

"reEt^'o«£t « 

fast tadSte^yhe panel of 
'arbitrators was never formed. 

H thS'’’oas'J"is ^fto ae 

IpStSfs smt ^ Joaj ‘ jSenci 
ment or award the suit 

btdd'bf bar?ed The„relief_,sou^^t^ to 
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miaruian — vvxicu 

direct nor indirect result of adnussion to 
benefits of partnership, then it is not 
assessable. 

If the income arising to the mmor;. 
child has direct or indirect connection 
with the fact of its ad^sion to the 
benefits of the partners^p, then the 
minor’s income has 

total income of the mdmdual. If, on the 
other hand, the income derived by the 
minor child is quite mdependent of &e 
fact of its admission to the benefits of a 
partnership then that ^cpme of the 
mnor cannot be included m the total 
income of the individual. Therefore, if 
the minor gets interest on 
contJSuted by him to the firm, then the 
interest earned by him on the capitm 
amount is an income whmh Im 
from his association to the benefits of the 
partnership. If, on the o.*®^ han^the 
Siinor makes a deposit with the firm or 
advances a loan to the partnership b.r^ 
then the interest paid to him on the 
loan or deposit amount has no coimec- 

* n .f 


junscucuoii ui V.-— ■- .sought in whatsoever -^th. the fact ^his 

would be bar .nartition and separate admission to the benefits of the partner 
the smt ^ reliefs evisaged ship. If the share of profits of Jie 

possession. None Viopn nrav- -m-nc allowed to accumulate and interes 


posse^on. - — hTs' been pray- 

Sfofto the Etorihe suit as i^tuted 
doe? ^t in any way mvolve en- 
forcement or amendment or pio^ 
Stion or setting aside of an axrard. 
and therefore Shyamsingh’s ^efen- 

+r» above does not nelp xne 
auplicants. It’ is very _ pertinent to note 
thS; the ‘ defendant did 
plead that an award was FY® 

panchas but only stated m the ^Jne^ 
Lx that his .signatures had ^®®J^ 
ed on a stamp-paper and it w^ 
closed to him as to , what the con^nte 
were. The Appeal Court was corrert m 
commenting upon the 
defendant that they were not unambigu 

' ous. 

S. For these reasons, the revision ap- 
plication is dismissed "^^h ®o^s and the 
order of the Aipeal Court dated 22-7- 
1965 is confirmed. Counsel s ,fee Rupees 
50/- if certified. 
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adimssion xo xne ueucAJ-ua _ uj. 
ship If the share of profits of the nunor 
was allowed to accxunulate and ^terest 
was paid on the accumulated profit, tl^n 
that interest amount is also assessable 
in the hands of the guardian mi d®r S . lb 
^)(a) (ii) of the Act, (1965) ^ ITR 43o 
fiUl) and (1961) 41 ITR570 (Ass^), ReL 
om AIR 1955 Bom 16, Disting. (1963) 

ITR 458 (AP) and AIR 1966 Pat 216 & Affi 
1967 SC 517, Referred. (Paras 6, 8) 

(B) Partnership Act (1932), S. 13 
Capital contribution and advance, fetm- 
ction between — Partner can with&aw 
capital by agreement with other partners 
—^Withdrawal of capital contribution 
does not make it an advpce merely 
because there is no compulsion m part- 
nership deed to contribute, 
tal — Withdrawal of capital does not 
mean want of obligation to contribute to 
capital. 

An amount in fact contributed by a 
partner as capital does not become an 
advance merely because under the part- 
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compulsion on 
the partner to contribute or main tai n 
any capital with the firm. There ^s a 
material distinction between capital con- 
tribution of a partner and advances made 
by him to the firm. The fact that seve- 
partners made some withdrawals 
from the capital account does not neces- 
sarily lead to the conclusion that there 
was no obhgation on them to contribute 
any capital. It is settled law that the 
3f^eed capital of a partnership can be 
withdrawn with the consent 
iir members of the partnership. 
It, therefore, there was such consent on 
the part of all the members of the part- 
ners^p, then the fact of withdrawal by 
itself cannot justify the inference that 
there was no obligation on the partners 
to contribute any capital, 

spell'd 8) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 517 (V 54) = 

19o7-63 ITR 273, S. Srinivasan v. 

Commr. of Income Tax, Madras aS 
(1966) AIR 1966 Pat 216 (V 43) = 

1966-61 ITR 467, Commr. of Income 
Tax, B. andO, v. Bilas Rai Tekri- 
wal ^ 

(1965) 1965-55 ITR 435 (All), Ram 
Narain Garg v. Commr. of Income 
Tax, U. P. g 

(1963) 1963-47 ITR 458 » ILR 
(1963) Andh Pra 574, A. Venkata- 
subbiah v. Commr, of Income 
Tax [f2 

(1961) 1961-41 ITR 570 (Assam), 
Chouthmal Kejriwal v. Commr. 
of Income Tax, Assam 4, 10, 11, J8 
(1955) AIR 1955 Bom 16 (V 42) = 

1954-25 ITR 523, Bhogilal Laherchand 
V. Commr. , of Income Tax, 

Bombay City 5, 11, 13 

M. Adhikari and P. S. Khirwadker, for 
Applicant; M. D. Choudhary, for Opposite 
Party. 

DIXIT, C. J.: This consolidated refer- 
ence under section 66 (1) of the Indian 
Income-tax Act, 1922, by the Income- 
tax Appellate Tribunal at the instance of 
the Commissioner of Income-tax arises 
out_ of the Tribunal’s common order dis- 
posing of the assessee’s appeals for the 
assessment years 1956-57, 1957-58, 1958- 
59 and 1959-60. The question, which has 
been referred to this Court for decision, 
is : 

"Whether the sum of Rs. 3,440/-, 

Rs. 6,806/-, Rs. 7,468/- and Rs. 6,457/-, 
each being interest earned by Suresh- 
chandra the minor son of the assessee 
on the amounts standing to his credit in 
the firm of M/s Badrilal Bholaram, 
for the years 1956-57, 1957-58, 1958-59 
and 1959-60 respectively are liable to be 
included in the total income of the as- 
sessoe under section 16 (3) (a) (ii) of the 
^aian Income-tax Act, 1922? ’’ 


A.LE 

sei'ee“draal'"hg g??, 

a minor son sons and 

Hindu undi?idS constituted a 

September 1955 Hth 

tracts. IhgT* ■“»- 

admitted to the 
partnership. The amount 
■>' the fafhTand 

books of the firm to t^ father 30 ^ 5 ; 

J. Income-tax Officer included in 

lal assessee Badi? 

tax for the assessment . year 1956-57 the 
income from the JartneSp aS 
thf mxnor Sureshchandra as SL 

the mterest earned by him on the canltal 
amount standing to ke credit of sSsh- 
chandra m the books of the firm. In the 
subsequent assessment ■ years also fhm 
share m the profits of the firm arisine 
to Sureshchandra, interest earned by him 
on the capital _ amount standing to Ws 
credit as also mterest on accumulatpd 
profits were included in the total income 
of the assessee Badrilal. This incSSn 

Sler Sfon ^i6 Officer 

.unaer section 16 (3) (a) (u) of the Act 


, assessee then preferred at)np^^c 

before the Appellate Assistant Commis- 
aoner questiomng the correctness 
fpfffr,?”* Income-tax Officer with 

regard to the mclusion of the mterest 
earned by the minor on the "capital 
amounts standing to his credit in the a^ 
counts of the All those appeals 

were disrmssed by the Appellate aSS- 
^t Commissioner who took the view fhat 
the minor had supplied cmitni Z 

thcrc^S iSSoi S he 

mterest amount credited to the account 

(3) ?al section 16 

W (a) (u) of the Act. The ADnellatp 
Assistant Commissioner relied on the 
decision of the ^ 

rbniifhrv,.,! T/- • • , ™ High Court m 

tS Commr. of Income 

lax, As^am, 1961-41 ITR 570 (Assam), 

5. The assessee then filed anneals 

tte riew Tribm°rto„k 

on obligation 

on any of the partners or the minor to 
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contribute or maintain any capil^ in the 
firm, the amount of interest paid to the 
minor could not be considered as income 
arising to the minor from his admission 
to the benefits of the partnership and, 
therefore, the interest amount could not 
be included in the total income of the 
assessee-Badrilal for the relevant assess- 
ment years. The Tribunal sought support 
for this conclusion in the decision of the 
Bombay High Court in BhogUal Laher- 
chand v. Commir, of Income Tax, Bombay 
City, 1954-25 ITR 523: (AIR 1955 Bom 16) 
where interest earned by minors on depo- 
sits maintained in a partnership firm was 
held to be not a benefit wMch the 
minors received from their admission to 
the benefits of the partnership firm. 

6 . The material provision of the Act to 
consider in this case in Section 16 (3) (a) 
(ii) of the Act, which runs as follows: — 
"16. (3) In computing the total income 
of any individual for the purpose of 
assessment, there shall be included 

(a) so much of the income of a wife or 
minor child of such individual as arises 
directly or indirectly 

(i) * * * * * 

(ii) from the admission of the minor to 
the lienefits of partnership in a firm of 

which such individual is , a partner; ” 

This provision is clear enough. It says 
that in the total income of an individual 
the income of a minor child arising 
Erectly or indirectly "from the admis- 
sion of the minor to the benefits of part- 
nership” in a firm of which the assessee 
is a partner shall be included in the 
total income of the assessee for ,the 
purpose of assessment. If the income 
arising to the minor child has .direct 
or indirect , connection with the fact 
of its admission to the , benefits of 
the partnership, then the minor’s income 
has to be included in the total income of 
the individual. If, on the other hand, the 
income derived by the minor child is 
quite independent of the , fact of its 
admission to the benefits of a partner- 
ship then that income of the minor child 
cannot be included in the total income 
of the individual. For the inclusion of 
the minor child’s income in the total 
income of an individual under section 16 

' (3) (a) (ii), there must be a direct or in- 
direct connection between the minor’s 
admission to the benefits of partnership 
and the receipt of the income. It follows, 
Iherefore. that if the minor child gets 
interest on any capital contributed by 
■ him to the film, then the interest earn- 
ed b 3 ’’ him on the capital amounts is an 
income which he derives from his asso- 
ciation to the benefits of the partner- 
ship. It is because of his admission to the 
benefits of the partnership that he can 
contribute to or maintain any capital in 
the firm. If, on the other hand, the minor 
makes a deposit with the firm or advances 


a loan to the partnership firm, then the 
interest paid to him on the loan or de- 
posit amount has no connection whatso- 
ever with the fact of his admission to the 
benefits of the partnership. The minor 
child coidd have made , the deposit or 
advanced the loan and earned interest 
thereon even if he had not been admit- 
ted to the benefits of the partnership 
firm. 

7. Now here, the Tribunal has not 
found that the amount, which came to 
the share of the minor Sureshchandra in 
tlie division of the business capital, 
and was credited in the books of 
the firm when the partnership was 
formed was an amount advanced by 
Sureshchandra and was not capital con- 
tributed fay himi On the other hand, it 
has found that the amount, which Suresh- 
chandra and other members of the Hindu 
imdivided family got in the partition, was 
credited in the account books of the firm 
as their capital. But there was no obliga- 
tion ,cn any of the partners "to retain any 
moneys in the shape of capital in the 
finn”. The Tribunal found that several 
partners had been withdrawing amounts 
from the amounts standing to their credit 
and this indicated that there was no obli- 
gation of any of the partners to "retain 
any moneys in the shape of capital in the 
firm”. The Tribunal also said: — 

"Here in this case the conduct of parties 
as evidenced by the withdrawals from the 
capital accounts would indicate that there 
was no agreement as to their contribution 
of capital and we may safely therefore 
infer that there was no obligation on the 
partners to contribute capital.” 

Further, it v/as observed by the Tribunal: 

"In the instant case there is no evidence 
that the minor was required to supply 
the capital and it cannot be said therefore 
that the supply of capital was incidental 
to the admission of the minor to the 
benefits of the partnership.” 

In paragraph 6 of its order, the Tribunal 
also made the observation: — 

"So, if there is no obligation ,on the part 
of a partner to bring in any capital but 
he advances certain moneys it wfil be 
very difficult to say that the interest on 
the advances made or the capital con- 
tributed voluntarily is income arising 
directly or indirectly from his admis- 
sion to the benefits of the partnership.” 

8. It is thus manifest that the Tribu- 
nal, though it held that the amount 
staiiding to the credit, in capital accoimt, 
of minor Sureshchandra in the books of 
account of the partnership firm was capi- 
tal amount, reached the conclusion that 
the interest paid on that amount could 
not be regarded as income which arose 
directly or indirectly to the minor Suresh- 
chandra from his admission to the bene- 
fits of partnership in the firm as there 
was no obligation on him or any partner 
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to retain any moneys in the shape of 
capital in the firm. We are imable to ac- 
cept tMs reasoning. In our opinion if 
the minor child did contribute any capi- 
tal to the partnership firm, and if on 
that capital he earned interest, then that 
income would be one falling under sec- 
tion 16 (3) (a) (ii) of the Act, no matter 
whether the minor or any partner was 
or was not under any obligation to con- 
tribute any capital. An amount in fact 
contributed by a partner as capital does 
not become an , advance merely because 
under the partnership deed there is no 
compulsion on the partner to contribute 
or maintain any capital with the firm. 
There is a material distinction between 
capital contribution of a partner and 
advances made by him to the firm. This 
is clear from section 13 of the Partner'* 
ship Act, 1932. Again, the fact that seve- 
ral partners made some withdrawals 
from the capital account does not neces- 
sarily lead to the conclusion that there 
was no obligation on them to. contribute 
any capital. It is settled law that the 
agreed capital of a partnership can be 
added to or withdrawn with the consent 
of all the members of the partnership. 
If, therefore, there was such consent on the 
part of all the members of the part- 
nership then the fact of withdrawal by 
itself cannot justify the inference that 
there was no obligation on the 
partners to • contribute any • capital. 
Be that as it may, whether or not there 
was any obligation on the part of the 
minor Sureshchandra or other partners 
to contribute to the capital of the firm, 
the fact, as found by the Tribunal^ 
remains that the amount, which Suresh- 
chandra got in the division of the busi- 
ness assets of the Hindu unchvided fami- 
ly, was credited in the .capital accounts 
of the partnership when it was formed. 
On this finding, the interest income, 
which arose to Sureshchandra on this 
capital amount, was clearly an mcome 
which arose to him from the fact of his 
admission to the benefits of the parmer- 
ship. The Income-tax Officer, therefore, 
rightly included the interest income earn- 
ed by Sureshchandra in the total income 
of the assessee Badrilal. If the share of 
profits of Sureshchandra was almwed to 
accumulate and interest was paid _ on tne 
accumulated profit, then that in-^rest 
amount is also assessable m the hands of 
the assessee Badrilal under section lo 
(al (ii) of the Act. 

9. The view we have taken is amply 
supported by authorities. In Ram Narata 
Garg v. Commr. of Income Tax, U. R 
■1965-55 ITR 435 (All) the All^abad 
High Court held that interest paid to a 
minor son admitted to the benefits of a 
partnership on his capital investment is 
mcome derived directly or indirectly by 
him from the admission and is includi- 


ble in the income of the father imder 
section 16 (3) (a) (ii) of the Act. It was 
observed by the , Allahabad High Court 
(at page 439)— 

“In order that the provision may ap- 
ply to it, the receipt of the income must 
have some connection, whether direct or 
indirect, with the fact of his admission. 
Any income that , could have been deriv- 
ed by 1^ without his being admitted to 
the benefits of the partnership cannot be 
said to have been derived by him from 
the admission. Once some coimection be- 
tween the receipt of income and the 
admission is established,, the provision ap- 
plies, whether the connection is ^rect oi; 
indirect’.’ 

The Allahabad High Court also, pointed 
out that interest paid on a loan advanc- 
ed to the partnership by the minor is 
connected with the fact of his admission 
to the benefits of partnership, if the 
partnership deed forbids raising of a 
loan from any person other than a 
partner or a person admitted to its bene- 
fits; it is not connected with the fact if 
interest is paid on a deposit made, or a 
loan advanced by the minor, and the 
partnership was free . to accept a deposit 
or a loan from any person even if not 
connected with it. 

10. The case before us is analogous to 
the case of 1961-41 ITR 570 (Assam), 
where the Assam High Court has held 
that where a minor has been admitted to 
the benefits of partnership in a firm in 
which his father is a partner, and the 
minor has supplied capital, any income 
accruing to the minor as interest on the 
capital is an indirect result of his being 
admitted to the benefits of partnership 
and has to be included in the total income 
of his father under section 16 (3) (a) 
(ii) of the Act. In that case also, it was 
contended that as there was no obliga- 
tion on the minor to contribute any capi- 
tal interest earned by him on the capi- 
tal amoxmt did not fall under section 16 
(3) (a) (ii). While dealing with this con- 
tention, the learned Judges of the Assam 
High Court said — 

"It was contended that there may be 
cases where a minor may be admitted 
to the benefits of partnership without 
supplying capital and, consequently, the 
supply of capital cannot be regarded as 
obli.gatory on the part of the minor 
before he could be admitted to the bene- 
fits of the partnership. It may be that a 
minor may be admitted to the benefits 
of the partnership without supplying any 
capital and to that extent the supply of 
capital may not be obligatory on him. 
But when a minor has been admitted 
to the benefits of the business and has 
supplied capital, any income accruing to 
him as an interest on the capital is cer- 
tainly an indirect result of his being 
admitted to the benefits of partnership,” 
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11 . The decision of the Bombay High 
Court in 1954-25 ITR 523 :(AIR 1955 
Bom 16) on which the Tribunal relied, is 
not in point here. That was a case where 
interest was paid to minors on some 
deposits made by them with a partner- 
ship firm and there was no obligation 
on the minors admitted to the benefits 
of the partnership to make a deposit. It 
was, therefore, held that interest earned 
by minors on deposits maintained in the 
firm could not be held ,to be a benefit 
y/hich the minors derived from their 
adnussion to the benefits of partnership. 
As there' was no obligation on the 
minors to make any deposit, it could not 
be said that the deposit made by them 
had any cormection with their adnussion 
to the partnership and hence the interest 
accruing on such deposit could _ not be 
said to have arisen directly or indirect- 
ly by the admission of the minors to the 
partnership. While distinguishing the 
Bombay case, the Assam High Court has 
pointed out in Chouthmal Kejriwal’s case, 
1961-41 ITR 570 (Assam) (supra) that 
the case of supply of capital stands on 
a footing different from the case of de- 
posits and that unless there is anything 
express in the deed of, partnership to 
the contrary, the supply of capital by 
the minor can ,only be the necessary 
result of his admission to the benefits of 
partnership and, consequently, any 
interest accruing on the capital will 
arise directly or indirectly from the 
admission of the minor to the benefits of 
partnership. The Bombay case is inap- 
plicable here as in the present case the 
interest amount, which arose to the 
minor Sureshchandra, was not the result 
of any deposit made by him with the 
firm. 

12. To the same effect are the 

decisions in A. Venkatasubbaiah v. 
Commr. of Income Tax, 1963-47 ITR 
458 (AP) and Commr. of Income 
Tax, B. and O. v. BHas Rai Tekri- 

wal, 1966-61 ITR 467 •:(AIR 1966 

Pat 216). In those cases it was, held 

that interest on the capital contributed 

by the minors was an indirect result of 
his being admitted to the benefits of 
partnership and consequently the interest 
^ount had to be included in the total 
income of the father in his assessment. 
It may be noted that in Bilas Rai Tekri- 
wal’s case, 1966-61 ITR 467 : (AIR 1966 Pat 
216) (supra) also the Tribtmal had foimd 
that there was no compulsion on the 

^ minor sons to either contribute or main- 
tain any capital to and with the firm. 

13. The decision of the Supreme Court 
in S. Srinivasan v. Commr. of Income 
Tax, Madras, (1967) 63 ITR 273 :(AIR 
1967 SC 517) shows that interest earned 
by the minor Sureshchandra on the ac- 

profits is assessable in Badri- 
lals hands. That was a case in which S. 
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Srinivasan was a senior partner in a 
firm in which his wife and a stranger 
were partners and his two minor sons 
had been admitted to the benefits of 
partnership. For a number of years up 
to the relevant assessment year, the 
shares of profit of the wife and the 
minor sons were allowed to accumulate 
without interest. With effect from the 
previous year to the relevant assessment 
year the firm decided to allow 9% interest 
per anniun on these accumulated profits. 
The Supreme Coxuf held that the interest 
accrued to the wife and the min or sons 
at least indirectly, because of their capa- 
city mentioned in section 16 (3) (a) (i) 
and (ii) and was, therefore, assessable in 
S. Srinivasan’s hands. By distinguishing 
the decision of the Bombay High Court 
in 1954-25 ITR 523 :(AIR 1955 Bom 16) 
(supra) and of the Assam High Court in 
1961-41 ITR 570 (Assam) (supra), the 
Supreme Court affirmed the principle 
laid down in those two cases, 

14. For these reasons, our conclusion 
is that interest earned by Sureshchandra, 
the minor son of the assessee, on the 
amount standing to his credit in the 
firm for the years 1956-57, 1957-58, 1958- 
59, 1959-60 has to be included in the 
total income of the assessee BadrOal 
xmder section 16 (3) (a) (ii) of the Act, 
Our answer to the question posed before 
us is, therefore, in the affirmative. The 
Commissioner of Income-tax shall have 
costs of this reference. Counsel’s fee is 
fixed at Rs. 200/-. 

BDB/D.V.C. Answer accordingly. 
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P. V. DIXIT C. J. 

AND G. P. SINGH, J. 

Abdul Mohi Siddiqui, Petitioner v. 
The State Transport Appellate Authority, 
Gwalior and others. Respondents. 

Misc. Petn. No. 109 of 1968, D/- 23-4- 
1968, for quashing order of State Trans- 
port Appellate Authority Gwalior, D/- 
22-2-1968. 

Motor Vehicles Act (1939), Ss. 57 (8) 
and 47 (3) — Extension of route — Grant 
of, amounting to new permit — Not per- 
missible. ^ 

Granting an extension on a route by 
Regional^ Transport Authority to a holder 
of permit for Stage Carriages which so 
affects the identity of the original permit 
as to make_ it a permit for a new route 
altogether is not permissible under sec- 
tion 57 (8). (Para 6) 

Where the Regional Transport Autho- 
rity permitt ed an extension for 19 miles 

GL/HL/C951/68 
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Abdul Mohi v. S, T. A. 

on a route thereby exceeding the limit 
of number of Stage Carriages permits 
fixed under section 47 (3) on another 
route the extension cannot be called a 
little change of the original permit and 
is not permissible under section 57 (8) of 
the Act. AIR 1968 SC 748, Disting. Case 
law discussed. (Para 7) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 748 (V 55) = 

Service Ltd. v. Raman and , Raman 
Service Ltd. 8 

(1967/ Misc. Petn. No. 46 of 1967, 

D/- 26-4-1967 (Madh Pra), M/s, 

Civil Appeal No. 258 of 1967, 

D/- 20-10-1967, Sri Ramvilas 
Ramgopal Satyanarayan v. Regi- 
onal Transport Authority 5 

(1963) msc. Petn. No. 266 of 1963, 

D/- 14-10-1963, (Madh Pra), 

Ugratara Motor Service v. Regi- 
onal Transport Authority, Rewa 5 

V. S. Dabir, for Petitioner; R. K. 
Tankha, for Respondent No. 3. 

SINGH, J.: The petitioner, who holds 
a stage carriage permit on Bhopal-Nazira- 
bad route, by this petition, under Arti- 
cles 226 and 227 of the Constitution, calls 
into question the orders of Transport 
Authorities by which the stage carriage 
permit of the respondent No. 3. which was 
originally for Bhopal-Barasia, has been 
extended upto Nazirabad. 

2. Bhopal-Barasia is a route of 26 
miles and Bhopal-Nazirabad via Barasia 
is a route of 45 miles. The respondent 
No. 3 applied sometime in 1966 to the 
Regional Transport Authority, Bhopal 
for extension of his Bhopal-Barasia per- 
mit upto Nasirabad. On publication of the 
application, the petitioner objected on 
the ground that the grant of extension 
will virtually amount to_ granting a new 
permit and that it will violate the ceiling 
order limiting the number of stage car- 
riage permits on Bhopal-Nazirabad route. 
The Regional Transport Authority by its 
order passed on 16th October, 1967, al- 
lowed the extension. The petitioner then 
filed an appeal before the State Trans- 
port Appellate Authority which was dis- 
missed on 22nd February, 1968. The 
tension of the permit upto Nazirabad has 
been ordered under Section 57 (8) of the 
Motor Vehides Act as a variation of the 
condition of the original permit for Bho- 
pal-Barasia, It is not disputed that pere 
is a ceiling order in -force which limits 
the number of stage carriage permits on 
Bhopal-Nazirabad route and if the ex- 
tension allowed to the respondent No. -a 
was in reality grant of a new permit the 
limit was violated, 

3. The only point urged by Shri V. S. 
Dabir, learned counsel for the petitioner 
is that the extension of Bhopal-Barasia 
permit of respondent No. 3 upto Nazira- 
bad in effect amounted to grant of a neiy 
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permit and was not permissible under 
section 57 (8) of the Act. 

4. The point so raised relates to the 
scope of section 57 (8) which reads as 
follows : 

"An application to vary the conditions 
of any permit other than a temporary 
permit, by the inclusion of a new route 
or routes or a new area or in the case of 
a stage carriage permit, by increasing the 
number of services above the specified 
maximum, or in the case of a contract 
carriage permit or a public carrier’s per- 
mit, by increasing the number of vehi- 
cles covered by the permit, shall be 
treated as an application for the grant 
of a new permit.” 

5. This sub-section has been constru- 

ed by this Court in a number of cases. 
In Ugratara Motor Seryice v. Regional 
Transport Authority, Rewa, Misc. Petn. 
No. 266 of 1963, D/- 14-10-1963 (Madh 

Pra) it was observed as follows: 

"It (Regional Transport Authority) also 
failed to notice that the permanent per- 
mit held by the respondent No, 3 was for 
a route of 32 miles and the extension 
desired by him was for another 30 miles. 
In granting an extension for these 30 
miles, the Regional Transport Authority 
rirtually granted a permit to the non- 
applicant No. 3 for a new route alto- 
gether, practically destroying the identity 
of the original route.” 

The above passage was quoted and ap- 
plied in M/s Ramgopal Satyanarayan v. 
Regional Transport Authority Misc. 
Petn. No. 46 of 1967 D/- 26-4-1967 (Madh 
Pra). Ramgopal Satyanarayan’s case, 
Misc. Petn. No. 46 of 1967 D/- 26-4-1967 
(Madh Pra) clearly laid down that the 
variation of the condition as to route 
contemplated by the ,.sub-section is limit- 
ed to "a little change” of the original 
route. ,The Court pointed out: 

"To us it appears that under clause (8) 
of Section 57 an application for modifi- 
cation, that is, introducing a little change 
either by the inclusion of a new route 
or in other manner, is envisaged, and not 
an application for making a change which 
would destroy the identity of the permit 
and would make it a permit for a new 
route altogether. This is what was held 
by this Court in Ugratara Motor Ser- 
vice’s case, Misc. Petn. No. 266 of 1963, 
D/- 14-10-1963 (Madh Pra) (supra),” 
Ramgopal Satyanarayan’s case, Misc. 
Petn. No. 46 of 1967, D/- 26-4-1967 

(Madh Pra) was in its turn followed in 
Rasul Motor Transport Co, v. Regional 
'Transport Authority, Jabalpur, Misc. 
Retn. No. 108 of 1967, D/- 2-5-1967 
(Madh Pra). 

6. It is no doubt true that in all these 
cases the extensions granted were either 
longer or nearly equal in distance to 
routes originally covered by the permits; 
but that does not mean that extensions 
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(A) Municipalities — M. P- ®^u^cipa- 
Uties Act(37of 1961), Ss. 332 328 - 

Power of review — Scope — Qr j r dis 
solving municipal council — Order can 
he reviewed. 

There is nothing in section 332 to 
show that under .that ^Provision oriy 
quasi-judicial orders can be reviewed and 
not an administrative or an exe^tive 
order. Indeed, as is evident from S. 21 
of the General Oauses Act, an executive 
or an administrative order can be amenU- 
S vaW or rescinded in the s^e 
manner and subject to the ^e 
and conditions in which .the order ^ 
made The contention, therefore, that the 
Sder dissolving the Municipal Council 
being .an administrative order could not 
be reviewed imder section 332 cannot be 
accepted AIR 1963 SC 395, gj 

(B) Municipalities — M. P. M^cipaU- 
ties Act (37 of 1961), Ss. 332, 328 (1) and 
328 (6) — Power of review — Scope 
Order of dissolution — Conseque^es mem- 
tioned in S. 328 (6) follow — Order res- 
toring council can stiU be made in exer- 
cise of power of review. 


It is no doubt true that .when a Coun- 
cil is dissolved, all the Councillors of toe 
Council vacate their .offices as from the 
date of the order of dissolution and the 
administration of the .Council is taken 
over by a person or a committee of per- 
sons appointed by the. State Government. 
But these are not consequences -wmcli 
make the restoration of the Comm an 
impossibility. It cannot be demed thatan 
order of the State Government under sec- 
tion 328 superseding or ^ssolvug. a 
Council can be quashed by Ihe High 
Court in proceedings .under Article 226 
of the Constitution. If . the order ^ 
quashed, then its effect is to restore the 
Council and the consequences .mentioned 
in sub-section (6) of section 328 cease to 
be operative. The same Jesuit .wo^d 
have followed if the Act had provided 
for an appeal, against an order imder sec- 
tion 328 giving to the appellate 
rity the power to vary or, 
res^d the order made by the State 
Government under section. 328. if tm 
Council could be restored p. the afor^ 
said proceedings, then it is difficiRt to 
appreciate why it could .not be restored 
by the State G overnment itself m exer- 

GL/IL/C957/68 
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dse of its power; of review under S, 332. 
19.67 MPLJ 949, Ref. (Para 7) 

(C) Municipalities — M. P. Municipa- 
lities Act (37 of 1961), Ss. 332, 3 (18), 4 
and ^ 5 Powers of review — Notice to 
parties interested to be heard in support 
of order under review — Notice to all 
citizens residing in Municipal area not 
necessary — Councillors foimd to be not 
interested in supporting order of dissolu- 
tion — Order setting aside order of dis- 
solution not vitiated for want of notice 
to them. 

The expression "parties interested to 
appear and be heard in support of .such 
order” appearing, in section 332 (1) Pro- 
viso clearly means .those parties who are 
interested in the maintenance of the 
order sought to be reviewed. 

(Para 8) 

From the .definition of "Municipality” 
or the classification of municipahties 
given in section 4 of the Act or .the issue 
of a notification under section 5, it does 
not .follow that all the citizens residing 
in a municipality are pai^es interested 
for the purpose of the first clause of 
the proviso to .section 332 (1). Before the 
issue of notice it is not possible to know 
the citizens who would be .interested in 
supporting dissolution and who would be 
in favour of the restoration of .the Muni- 
cipal Council. Hence clearly notice to all 
citizens residing in the Municipal .area 
cannot be given. The expressions "the 
parties interested to appear” and "be 
heard in support of such order cannot 
be read disjunctively. 

Where the dispute is about the dis- 
solution of a Coimcil, .then the principal 
party interested can be only the council- 
lors or the party who asked .the Govern- 
ment to dissolve the Council. But where 
the councillors are not .interested in sup- 
porting the order of dissolution, the order 
passed by the Government, setting^ aside 
the .order of dissolution is not vitiated 
for want of notice to' the councillor 
(1875) 3 O’M and H 19 and AIR 1958 
SC 687, Disting. (Pap 

(D) Municipalities — M. P'. Municipali- 

ties Act (37 of 1961), _S. 328 — Scope — 
Regular formal enquiry into allegations 
on which it is proposed to dissolve or 
supersede council, is not contemplated 
Such enquiry is not also barred by sec- 
tion. (Para 

(E) Municipalities — M. P. Municipa- 
lities Act (37 of 1961), S. 332 — Power 
of review — Scope — Government can 
review its order if it is not reasonable, 
proper or legal — Power is to be exer- 
cised sparingly and in cxtraordi^ry cir- 
cumstances. AIR 1958 MP 323 (FB), Fon. 

, (Paras 10, 11) 

Cases Referred: Chronological Paras 
(1967) 1967 MPLJ 949=1968 Jab 

LJ 1. Alcbarali Arif v. Go\i:. of 

Madh Pra .7 


Balbhadra v. State (DMt C. 


A.LR. 

(1963) AIR 1963 SC 395 (V 50) = 

(1962) Suro 3 SCR 713, Bachhittar 
Smgh V. State of Punjab r 

(1958) AIR 1958 SC 687 (V 45) = 

1958 SCJ 680, Kamaraja Nadar 
V. Kunju Thevar q 

(1958) AIR 1958 Madh Pra 323 
^ 45) = 1958 Jab LJ 589 (FB), 

Municipality v. State 10 

(1875) 3 O. M & H. 19, In re, Tip- 
perary Case g 

S. phafmadhikari, for Petitioner? 
K. A. Chitaley\ Advocate General with 
J Go'vt. Advocate (for No. 1) 

^d R. K. Tai^a and P. C. Pathak (for 
Nos. 3 and 4), , for Respondents. 

DIXIT, C. J.: The petitioner in this 
elected as a Councillor of 
the Municipal Council, Rewa, seeks a 
writ of certiorari for quashing an order 
made by the State Government on 23rd 
j ^ j rescinding its earlier order 

dated _4th January 1968 dissolving the 
Mumcipal Council. 

- May 1967 the Government 

^sued a notice to the Municipal Council, 
Rewa, under section 328 of the Madhya 
Pradesh Mumcipalities Act, 1961 (herein- 
after referred to as the Act) asking if 
to show cause why it should not be dis- 
solved_ on account of its certain acts of 
commission and omission stated in the 
charges enumerated in the notice. The 
Council gave its explanation. After con- 
sidering the explanation furnished by the 
Council in reply to the notice, the Gov- 
ernment passed , an order under sec- 
tion 328 (1) of the Act dissolving the 
Council. The operative portions of that 
order ran thus: 

"The State Government after careful- 
ly considering the explanation furnished 
by the Council in regard to the above 
charges is of opinion that the Council 
h^ failed to meet the charges satisfact- 
orily. The State Government accordingly, 
find that all the charges excepting 
charge No. 3 described above have been 
established. 

The State Government, are, therefore, 
satisfied that the Council has exceeded 
and abused its powers to a grave extent 
and that it is not competent to perform 
the duties imposed by or under the 
Madhya Pradesh Municipalities Act. 1961 
(No. 37 of 1961). 

'The State Government, therefore, hereby 
order that the Municipal Council, Rewa 
in Rewa district be dissolved under sub- 
section (1) of section 328 of the said Act 
and that a fresh election be held.” 

3. It appears that subsequently the 
respondent No. 4 Sheikli Habib Monsur, 
former President of the Municipal Coun- 
cil, and two others moved the State Gov- 
ernment for a review under section 332 
of the Act of the order dated 4th Janu- 
ary 1968 dissolving the Municipal Coun- 


THE 



.JR 1969 MADRAS 1 (V 56 C 1) 
FULL BENCH 

M. ANANTANARAYANAN, C. J., 
RAMAKRISHNAN AND 
NATESAN, JJ. 

The Chief Controlling Revenue Autho- 
rity, Madras, Board of Revenue Madras, 
Referring Officer v. The Canara Indus- 
trial and Banking Syndicate Ltd., Madras 
and others, Respondents. 

Ref. Cases Nos. 12, 13 and 17 of 1965, 
D/_ 17-4-1967, on order of reference made 
by Chief Controlling Revenue Authority, 
Madras, D/- 31-7-1963. 

(A) Stamp Act (1899), Ss. 2(6), 2(12), 
2(14), 2(10), Sch. 1 Art. 23 — Instnunent 
executed hut conditions validating trans- 
fer of rights absent — Instnunent not 
registered — However if instnunent is 
fully dispositive in character it is 
chargeable to stamp duty. AIR 1936 Lah. 
449 (S.B.), Dissented. 

A document has to be conrfdered as 
chargeable to stamp duty, when it is 
executed, which term "executed” itself 
has to be interpreted in the light of the 
definition embodied in S. 2(12). AIR 1963 
SC 1307, FoU. (Para 6) 

Under S. 2(12) "executed” means 
"signed”, _ and 'execution’ means 'signa- 
ture’, so it is clear that this will include 
the signatures of all persons, who are 
required by the character of the docu- 
ment to sign in the document, in 
border to give that document effect 
according to law. Therefore, if a 
document^ is of such a character that 
both parlies to the document should sign 
it, to constitute it a binding agree- 
m^t be^een them, it shoiild con- 
tmn the signatures of both; similarly, if 

HL/HL/D444/68 

1969 Mad./1 I G— 29 


it had to be signed by two other attes- 
tors in order to make it legal, this _ will 
also be necessarily part of the definition. 
But, once a document is complete in exe- 
cution in this sense, and the effective 
words of disposition are there, imme- 
diately transferring rights by the very 
virtue of the dociunent, the question of 
its subsequent registration is a distinct 
matter altogether, and the document is 
certairdy liable to stamp duty wiflr refer- 
ence to the relevant Article of the Stamp 
Act, since execution is complete. Though 
registration is necessary under the law, 
to give legal effect to the document, it 
is not merely a power of the executant 
to register the document, the party to 
whom the interest is conveyed can also 
have it compulsorily registered. Obvious- 
ly, the category under which an instru- 
ment falls cannot be affected by the 
mere absence of registration, if the docu- 
ment is otherwise fully dispositive in 
character, and duly executed. AIR 1953 
Mad 764 (F. B.) considered and held has 
to be interpreted as of restrictive scope. 
(Document held liable for stamp duty 
under Art. 23 of Sch. I). AIR 1967 Mad 
10 (F.B.), Rel; AIR 1936 Lah 449 (S.B.), 
Dissented; (1889) 23 Q.B.D. 579, Dist. 

(I^3.rs 9 ) 

(B) Civil P, C. (1908), Preamble — 
Precedents — Interpretation — Has to 
be read as whole — (Precedents) — (Civil 
P. C. (1908), O. 20, R. 4). 

It would be erroneous principle of 
interpreting a judgment to press into 
service the last few observations alone 
divorced from the earlier dicta and 
passages. , (Para 9) 

Cases Referred: Chronological Paras 
(1967) AIR 1967, Mad 10 (V 54)= 

(1966) 2 Mad LJ 320 (F.B.). Reve- 
nue Authority v. Industrial Invest- 
ment Corporation 4 


2 Mad. 


Chief Cent. Rev. Authority V. Canara I. & B. Syndicate (FB) A. L R. 


(1963) AIR 1963 SC 1307 (V 50)= 

(1964) 1 SCR 535. New Central 
Jute Mills V. State of West Bengal 6 
(1953) AIR 1953 Mad 764 (V 40)= 

(1953) 1 Mad LJ 620 (F.B.), 

Crompton Engineering Co. (Mad- 
ras) Ltd. V. Chief Controlling 
Revenue Authority, Madras 1, 4, . 6, 

7 9 12 

(1936) AIR 1936 Lah 449 (V 23)=’ 

ILR 17 Lah 223 (S.B.), Shamdin 
V. Collector, Amritsar 9 

(1889) 23 Q.B.D. 579=61 LT 832, 
Commrs. of Inland Revenue v. 

Angus and Co. 11 

Addl. Govt. Pleader, for the State; 
M. L. Naick, R. Gopalaswami Aiyangar, 
K, Venkataswaini, K. Alagiriswami and 
S. Jagadisan, for Respondents. 


ANANTANARAYANAN, C, J.— These 
references under Section 57 of the Indian 
Stamp Act 1899, are closely inter-related 
in .the substantial question involved, 
namely, what was precisely decided in 
Crompton Engineering Co., (Madras) Ltd. 
V. Chief Controlling Revenue Authority 


Madras, 1953-1 Mad LJ 620= (AIR 1953 
Mad 764) (F. B.) and how far should the 
dicta in that judgment be pressed with 
regard to an unregistered instrument, 
which, but for registration, is effective 
to transfer rights as a conveyance or a 
deed of mortgage? Of the three refer- 
ences, R. C. 13 of 1965 is the most signifi- 
cant, on the facts, and the arguments 
were really elaborated in this , case. 
Therefore, we consider it most appro- 
priate to deal with this reference imme- 
diately, and in detail. The question .for 
our decision is; . 

"Whether the instrument in question 
is not liable to be stamped under Art. 23 
of Sch. I of the Stamp Act, even though 
it is not registered, and whether instru- 
ments in general are to be stamped on 
execution notwithstanding that other con- 
ditions which validate the transfer of 
rights which the instruments purport to 
make are not present?” 

Before dealing with the mam issue, m 
this select reference (R. C. ^o. 13 oI 

1965), it is essential to set forth the 
several definitions and provisions of uie 
Indian Stamp Act II of 1899, as amended 
upto date. No apology is. hence.^needed 
for these verbatim citations, as the den- 

nitions and their juxtaposition have to be 

borne in mind, when considering the 
question really involved. , , 

Section 2 ( 6 )— Definition of chargeable. 
'Chargeable' means, as applied to an m- 
strument executed pv first executed afte 
the commencement of this Act, charge- 
able under this Act, and, as apphed to 
any other instrument, chargeable under 
the law in force in India, wl^n such in- 
strument was executed or, where several 
persons executed the instrument at dif- 
ferent times, first executed. 


Section 2 (10) — ^Definition of 'convey- 
ance': 'Conveyance' includes a convey- 
ance on sale and every instrument by 
which property, whether moveable or 
immoveable, is transferred inter vivos 
and which is not otherwise specifically 
provided for by Sch. I (or by Sch. I-A as 
the case may be 

Section 2 (12) — Definition of 'executed’ 
and 'execution': 'Executed' and 'execu- 
tion' used with reference to instruments, 
mean "signed” and "signature.” 

Section 2 (14) — ^Definition of 'instru-, 
ment'. 'Instrument' includes every docu- 
ment by which any right or liability is, 
or purports to be created, transferred, 
limited, extended, extinguished or re- 
corded. 

Section 2 (17) — ^Definition of 'Mortgage 
deed’; "Mortgage deed” includes every 
instrument whereby for the purpose of 
securing money advanced, or to be ad- 
vanced by way of loan, or an existing or 
future debt, or the performance of an 
engagement, one person transfers, or 
creates to, or in favour of, another, a 
right over or in respect of specified pro- 
perty”. 

Section 3. — "Subject to the provisions 
of this Act and the exemptions contain- 
ed in Sch. I, the following , instruments 
shall be chargeable with duty of the 
amount indicated in that schedule as the 
proper duty therefor respectively, that 
is to say — 

(a) every instrument mentioned In 
that schedule which, not having been 
previously executed by any person, is 
executed in India on or after the first 
day of July 1899 

Section 17. — "All instruments charge- 
able with duty and executed by any per- 
son in India shall be stamped before or 
at the time of execution”. 

A very brief reference is sufficient to 
the relevant Articles of the Stamp Act. 
Und§r Art. 23 of , Sch. I, a document is 
liable to duty as "a conveyance as defi- 
ned by Sec. 2 ^0) ” 

2. Section 2 (23) embodies the defini- 
tion of a 'receipt', which 'includes any 
note, memorandum or writing (a) where- 
by any money, or any bill of exchange, 
cheque or promissory note is acknow- 
ledged to have been received”. The rele- 
vant Article of Sch. I is Art. 53, which 
is "Receipt as defined by Sec. 2 (23) foi: 
any money or other property, the 
amount or value of which exceeds 
twenty rupees”. One other Article that 
may be conveniently referred to hero, is , 
Art. 40 relating to 'mortgage deed', of 
•which there are two sub-dtvbi^ns (a) and 
(b) depending upon whether possession 
of property is forthwith given or is not, 

3. The facts in R. C. 13 of 1965 can 
be very briefly stated. On 13-11-1958, 
C. R. Gopalachari and C, G. Parvatha- 
vardhani Ammal sold valuable proper- 
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ties, namely, rice, ^°^gggorie^ for Rs. 

r' S sXSSai The 

17000 to S. , 'receipt’ and is 

init^unent revenue 

written of ten naya paise. 

stamp of J 1 j and the buildmgs 

A.dmittedly, the i^^ mills and the 

£ whidi the nce^pi fi“''4““=totalled, 

appurtenant ““'SS^etween the same 

were ^eSferefTS deed dated 

persons, by a regisr very 

15-11-1958, the the alleged receipt 

important niay be considered 

is that it/oes not as may 

ex facie from ’ Qn the contrary, 

of moveable properti . 

the properties the earth, and 

embedded ptn^ really relates to 

SI 'properties, that 

is not in dispute. , a, tbe 

4. It was c°^^®^‘^®fnthorhy^^of 1953-1 
rf Pondnnt, on th Mad '764) (F. B.) 

rS^fonJelapr and could^ n^t^ be. 

Stamp Act. We might 
^ !^ntl Vat in an earlier reference 
court Revenue Authority v 

^iduririal iVestment Corporation 19^6 

n T •?9n=fAIR 1967 Mad 10) (F. -o.) 

2 Mad LJ J20 ^ Pleader sought 

the learned Coverimen 

to raise the very X interpret the 

should h°»/'‘S“ri953” Mad U 

lot«g^MadJi« (F. Bd ^ or. J 

SI,Slt%\onth^^ 

the decision posted for gcon^^ 

TeSf tl? PS 

SltffiipoaePS “asflndadocu- 

BAin t'he present ease, there in ^ 

S=\aIrNS Mad 764) (F.^0 
+n Vip sQu&rslv considGrcQ. ^ns 
Additional Government Pleader strenu- 
oPslv contends, that that deasira cannot 
be taken as authority for the view that 
a document is not liable to be charge 
with duty, either as a conveyance or 
r a mortgage deed, as the . case may 
be merely because it is 
; the law requires registration to eftectu 
ate such transfer of rights. On the cont- 
rary, he contends that any such ii^er- 
pretatioh would involve a situation wmch 
is patently opposed to the Stamp law, 
which has always envisaged a document 
as being liable to stam.p duty, at the time 
of its execution, and prior to its rcfii^ 
tration. We shall dweR on this aspect 
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for a moment, for we do 
fViis proposition can be serious y 

The proposition 

Stamp Law envisages a document as 
hable to stamp duty, at_ the wh^ 

the instrument is executed, woiRd ap 

pear to necessarily foUow from the defl- 

Sition of 'chargeable’ under Sec 2 (6)^ 
from the terms of Section 3 (a), ^d also 

from the explicit tenm of Sec. 17 of the 
Stamp Act, that we have set 
Her The matter is indeed set 
the dicta of their Lordships of the Sup- 
reme Court in New ago® gV 1307’ 

State of West Bengal, AIR 1963 SC 130^, 
though the facts of that case are differ- 
ent and perhaps, an umque sitimtiom 
That was a case in which a rnorfeage 
deed was executed in Uttar Pradesh, 
though it related to property situate m 
West Bengal, and the document was re- 
ceived in that State for registration. The 
document had been stamped m accord- 
Lce with the law of West Bengal but 
Se judgment held that when fte docu- 
ment came up betore the oncers of 
Uttar Pradesh for decision wlmther it 
was duly stamped or not, the officers of 
Uttar Pradesh were bound ^o hold that 
the instrument was not duly stamped, as 
it did not bear Uttar Pradesh stamps. 
This particular situation of a document 
executed in one State and attempted to 
be registered in another State, does n^ 
now concern us. But the Supreme Court 
authoritatively held that, Primarily, t^ 
UabiHty of an instrument to stamp duty 
arises on execution”. Again, 

"It is clear that in many cases the only 
one liabiHty, viz., the liabffity on execu- 
tion of the document will anse. Alter 
the amendment of the Act, the liabilitv 
can no longer be said to arise generally 
in India but must be held to arise in the 
particular State where the instrurnent is 
executed In all these cases the instru- 

ment can be said to be duly stamped, 
only if it bears stamps of the ?™odnt 
and description in accordmce with the 
law of the State concerned— the law m- 
cluding not only the Act __but also the 
rules framed under the Act . 

6 The learned Additional Govern- 
ment Pleader would thus appear to be 
perfectly justified in his contention that 
the document has to be consMered as 
chargeable with stamp duty, when it is 
executed, which tern "executed itself 
has to be interpreted m the hght of tiie 
definition embodied m Sec. 2 ( 11 ). ^ 

tuallv there can be no question of im- 
pounding the document and ^e/^overag 
the proper stamp duty from the P^r V 
Hable, subsequent to registration, and 
this is not disputed. ’Uie real question 
is did the case in 1953-1 Mad LJ 620 
fAIR 1953 Mad 764) (F. B.) purport to 
decide that, even , though . a document is 
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otherwise complete as a conveyance, or 
a deed of mortgage, and the redtals 
therein fully transfer the relevant rights 
in property, it is still not liable to stamp 
duty, either as a conveyance or as a deed 
of mortgage, purely, because it has not 
been registered2 . 

7. The facts in 1953-1 Mad LJ 620= 
(AIR 1953 Mad 764) (F,,B.) have to be 
carefully borne in mind, in this context. 
We are definitely of the view that the 
dicta in this decision would appear to 
have been misinterpreted, and pressed 
beyond their proper scope. The docu- 
ment itself is set forth, with reference to 
the effective clauses (1) and (9) in the 
headnote of the judgment. After extract- 
ing these clauses Rajagopalan J„ who 
delivered the judgment on behalf of the 
Full Bench, stated as follows — 

"The document dated 22nd March' 1948 
was not attested. It was not registered’*. 
The learned Judge then extracted the 
definition of "mortgage deed” embodied 
in Sec. 2 (17) of the Act, that we have 
earlier set forth. Later, he proceeded to> 
extract Sec, 59 of the Transfer of Pro- 
perty Act, which makes it essential that 
where a mortgage secures a principal of 
one hundred rupees or upwards, and it 
is other than a mortgage by deposit of 
title deeds, it can be effected only by a 
registered instrument, signed by the 
mortgagor and attested by at least two 
witnesses. The learned Judge then pro- 
ceeded to malce the following observa- 
tions — 

"That the transfer contemplated by. 
Section 2 (17) of the_ Indian Stamp Act 
is a transfer valid in law, should be 
obvious. Such a valid transfer would 
not have been effected imder the docu- 
ment dated 22nd March 1948, which was 
neither attested nor registered. Under 
Sec. 59 of the Transfer of Property Act 
a valid mortgage can be effected only 
when the instrument is (1) signed by the 
mortgagor, (2) attested by at least two 
witnesses and (3) registered.^^ Leaving 
aside the question of registration of an 
insufficiently stamped document, no one 
can claim that a document not signed by 
the mortgagor is an instrument of mort- 
gage liable to be stamped. 

The law embodied in Sec. 59 of the 
Transfer of Property Act necessitates the 
signature of the mortgagor and the at- 
testation by at least two wtnesses in 
equal degree. To ensure the vahdity oi 
the instrument as a mortgage, attestation 
is made as much a part of the execution 
as the signature of the mortgagor . 

8, Later, towards the end of the judg- 
ment, the learned Judge observes— 

"The very difference between the defi- 
nition of an instrument in Sec. 2 (14) and 
a mortgage deed in Sec. 2 (17) should 
show that the 'transfer’ provided for in 
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Sec. 2 (17) is a transfer valid in law. To 
make a document liable to stamp duty as 
a mortgage deed, it is not enough if the 
document purports to effect a transfer. 
It must 'transfer’ (our emphasis).” 

9. We think that it is obvious and 
mdisputable that the last observation \ve 
have extracted,_ will have to be read in 
conjunction with the earlier passage, 
which we have also set forth, and the 
facts of the case. It would be an erro- 
neous principle of interpreting the judg- 
ment, to press into service the last few 
observations alone, divorced from the 
earlier dicta and the explicit fact that 
the learned Judges were dealing with a 
document, which could not be a ’mort- 
gage deed’ at aU, because it was not at- 
tested by two witnesses, as the law re- 
quires. Clearly, what the learned Judge 
Kieant was that, where the document' 
contained recitals of -disposition creating 
a transfer of rights, by the very force of 
the recitals, between the parties, and it 
has been completely executed the re- 
quirements of "the law being satisfied in 
that respect it must be interpreted as ac- 
tually transferring the rights, and hence 
as amounting either to a conveyance or; 
a mortgage deed, as the case may be. 
But, where this execution is incomplete, 
even if the recitals purport to transfer 
rights, the document cannot come under 
the category of a 'mortgage deed’, as de- 
fined in law. The learned Judge expli- 
citly observed 'Leaving aside the ques- 
tion of registration of an insufficiently, 
stamped document’ in the earlier passage. 
iWe may point out that though registra- 
:tion is necessary imder the law, to give 
legal effect to the document, it is not 
m^.e4y a power of the executant to 
register the document, the party to 
whom the interest is conveyed can also 
have it compulsorily registered. Obvious- 
ly, the category under which an instru- 
ment falls cannot be affected by the 
mere absence of registration, if the docu- 
ment is otherwise full.y dispositive in' 
character and duly executed, ^ 

The case In 1953-1 Mad LJ 620=(AIR 
1953 Mad 764) (FB) did not go be.yond 
this, for the learned Judges of the Full 
Bench had before them an actual docu- 
ment which was not 'duly executed’ at 
all. A different interpretation of this 
judgment would realfy render the provi- 
sions of the Stamp Act nugatory, envi- 
saging as they do the charging of an 
instrument under the relevant Article of 
Sch. I, depending solely on the terms of 
the creation of rights and due and corn- 
plete execution, since the document is 
necessarily executed prior to its registra- 
tion. An interesting decision on this as- 
pect is (Firm) Shamdin v. Collector, 
Amritsar, AIR 1936 Lah 449 (SB), 

During the course of the judgment of the 
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Special Bench, the learned Judges ob- 
served, with reference to the definition 
in Sec. 2(12) at p. 451— 

" the intention of the new clause 

was to make it clear, at that time a docu- 
ment becomes executed so as to be 
chargeable with stamp duty imder S. 3 of 
the Act. ... For the purpose of the Stamp 
Act, the clause makes all documents 
which are chargeable with duty; when 
executed, chargeable as soon as they are 
signed by the executant”. 

;With respect, we may point out that the 
words "by the executant” occurring in 
this passage, are a distinct addition to the 
definition in Section 2 (12) and, hence, 
not warranted. If 'executed’ means 'sign- 
ed’, and "execution” means "signature”, 
it is clear that this will include the 
signatures of all persons, who are requir- 
ed by the character of the document to 
sign in the document, in order to give 
that document effect according to law. 
We have no doubt, therefore, that if a 
document is of such a character that 
both parties to the document should sign 
it, to constitute it a binding agreement 
between them, it should contain the sig- 
natures of both; similarly, if it had to be 
signed by two other atte^ors in order to 
make it legal, this will also be necessa- 
rily part of the definition. But, once a 
document is complete in execution m 
sense, and the effective words of disposi- 
tion are there, immediately transferring 
rights by the very virtue of the docu- 
ment, the question of its subsequent re- 
gistration is a distinct matter altogether, 
and the document is certainly liable to 
stamp duty with reference to the rele- 
vant Article of the Stamp Act, since exe- 
cution is complete, 

10, We have next to see whether in 
this particular case, the Tamil text of 
the alleged receipt (which has been 
placed before us) does or does not justify 
the interpretation of the document as a 
complete conveyance, as defined in the 
Stamp Act, We think it is sufficient to 
observe that very explicit words are to 
be found in the Tamil text, to the effect 
that for the consideration of Rs. 17000, 
absolute title was being conveyed in the 
properties to the vendee. There can be 
no doubt whatever, therefore, that this 
is not a receipt, but a' conveyance, and 
the due and complete execution of the 
document is imdeniable. 

11. Learned counsel for the respon- 
dent (Sri Gopalaswami Aiyangar) has 
drawn our attention to certain observa- 
tions of Hawkins, J. and Lord Esher M. R. 
in Commrs. of Inland Revenue v. Angus 
and Co., the Same v. Lewies and Sons, 
(1889) 23 Q.B.D. 579. That was a very 
different case of a document which was 
really an agreenaent to convey, which 
me Court of Equity would have enforced 
by a decree for specific performance, in 


the event of the vendor not fulfilling his 
contract. Such a document, the courts 
held, did not fall within the definition of 
'conveyance on sale’ in Sec. 70 of the 
Stamp Act, 1870, We are of the view that 
there is nothing in the dicta in this 
decision, which can' possibly reinforce 
the interpretation that the document, 
with which we are now concerned, is 
not, by its terms, effective as an actual 
conveyance. As we have stressed, due 
execution is undisputed. As Lord Esher 
M, R. said if the document is not effective 
as a conveyance, but it requires a subse- 
quent decree for specific performance "it 
would be a contradiction of terms” to say 
that by itself it constituted a convey- 
ance. We are quite tmable to see how 
this decision helps the respondent. 

12. This reference has to be accord- 
ingly answered in the form that the 
document is liable for stamp duty under 
Art. 23 of Sch, I and that the dicta in 
1953-1 Mad LJ 620= (AIR 1953 Mad 764) 
(F B) will have to be interpreted as of 
restricted scope and with reference to 
the facts of that case, as we have earlie? 
pointed out. 

13. R. C. 12 and 17 of 1965: These 

references can be very briefly disposed 
of. Admittedly, on the same interpreta- 
tion, these documents caimot be possibly, 
held to fall within the category of mort- 
gage deeds imder Art. 40 (b) ’of Sch. I, 
In each of these two cases, it is indisput- 
■able, that the document was not attested 
as required by law, quite apart from the 
question of registration. Therefore, with- 
in the scope of the relevant definition, 
these were not 'executed’ documents at 
all. They do not fall within the category, 
because they are not complete docu- 
ments purporting to transfer rights of 
the kind contemplated. In these two 
cases, the References must be declined. 
BDB/D.y.C. References answered. 


AIR 1969 MADRAS 5 (V 56 C 2) 
RAMAPRASADA RAO, J. 

y. Rajagopal Naidu, Petitioner v. Smt. 
Muthulakshmi Ammal and others, Res- 
pondents, 

Civff Revn. Petn. No. 2577 of 1965, D/- 
20-10-1967 from order of Sub-J., Dindi- 
gul in CMA No. 23 of jl964. 

(A) Civil P. C. (1908), O. 21, R, 66 (2) 
(e) (as amended in Madras) — Require- 
ment mandatory — Sale proclamation not 
disclosing two valuations i. e. both of 
decree-holder and that of judgment- 
debtor — Proclamation suffers from ir- 
regularity not curable by acquiescence. 

The inclusion, of the judgment-debtor’s 
valuation in the proclamation is a manda- 

EL/FL/C328/68 
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A.LR. 


tory requirement. If a sale proclamation 
does not contain this mandatory and a 
statutory requirement, the mere fact that 
constructive notice of sale and notice 
imder O. 21, R. 66, C. P. C. is imputed to 
the judgment-debtor by an a priori con- 
sideration of the facts, would not prevent 
it from being a sale held on a proclama- 
tion which was not drawn up in accord- 
ance with law. O. 21, R. 66(2) (e), which 
is a particular and peculiar amendment 
introduced in Madras State, has to be stri- 
ctly enforced and if as a fact there is any 
defect in the sale proclamation in that it 
does not disclose the two valuations, that 
is, both of the decree-holder and that of 
the judgment-debtor, which are obliga- 
torily to be described then the proclama- 
tion suffers from an irregularity which 
cannot be cured even by acquiescence; 
AIR 1964 Mad 424 & AIR 1965 Mad 198. 
Rel. on. (Paras 4, ?) 

(B) Civil P. C. (1908), O. 21, Rr. 66 (as 

amended in Madras) and 69 — Judgment- 
debtor not personally served with no- 
tice of sale proclamation nor given oppor- 
tunity to substantiate inadequacy of value 
— Value given by decree-holder mis- 
leading — Held, considerable prejudice 
was caused to judgment-debtor and 
sale was to be set aside: 25 Ind App. 146 
(PC), Rel. on. (Paras 5, 11) 

(C) CivU P. C. (1908), S. 115, O. 21, 
R. 66 — Finding of fact — Finding as to 
service of notice to judgment-debtor — 
Finding is binding in revision. (Para 7) 


(D) Civil P. C. (1908), O. 21, R. 66 (as 
amended in Madras) — Service of notice 
to judgment-debtor in suspicious cir- 
cumstances and not beyond reasonable 
doubt — Judgment-debtor cannot be 
presumed to have, at particular point of 
time, all infoimation about defective pro- 
clamation of sale. (Para 7) 


(E) Civil P. C. (1908), O, 21, R. 66 (as 
amended in Madras) — Duty of Court 
It is to send out completed sale_ proclama- 
tion containing details as required in law 
and also to avail itself of all mformatum 
from records in coturt. . (Para 8) 


(F) Evidence Act (1872), S. 

Civil P. C. (1908), O. 21 Rr. 66 (as amended 
in Madras) and 69 — Waiver of irregulari- 
ties in sale proclamation — Judgrnent- 
debtor having no knowledge of irre- 
gularity in sale proclamation applying tor 
adjournment of sale — Only dclib^atc 
intention on his part to waive his right to 
object to irregularity in proclamation 
could constitute waiver, as estoppel must 
be certain to cyery intent and not to be 
taken by argument or inference; AIK ^45 
PC 67 & AIR 1938 PC 230, Rel. on. ILR 
19G7 Mad 140 & AIR 1935 Mad 150. Ref. 

(Paras 9, 10) 


Cases Referred: Chronological Paras 
(1967) ILR 1967 Mad 140= (1966) 1 
Mad LJ 441, Vaidyalinga PiUai v. 
eWdambara PiUai g 

(1965) AIR 1965 Mad 198 (V.52)= 

• 77 Mad LW 676, Nagendra Iyer 
V. Varadaraja Pillai 5 

(1964) AIR 1964 Mad 424 (V 51)=77 
Mad LW 169, Ramalingam Pillai 
V. Sankara Iyer 4 

(1956) AIR 1956 Mad 231 (V 43)=1956 
1 Mad LJ 47, Karunakaran Nair 
V. Chathu 4 

(1945) AIR 1945 PC 67 (V 32)=ILR 
(1945) Mad 601, Marudanayagam 
Pillai V. Manickavasakam Chet- 


tiar 7 g 

(1938) AIR 1938 PC 230 (V 25)=1939 ’ 

1 Mad LJ 147, Shyam Sunder 
Singh V. Kaluram Agarwala 9 

(1935) AIR 1935 Mad 150 (V 22)=68 
Mad 'LJ 48, Pottareddi v, jKaruppa 
Goundan g 

(1898) 25 Ind App 146=ILR 20 AU 
412 (PC), Sadatmand ^an v. 

Mst. Phul Kuar 5 

(1888) ILR 12 Mad 19=15 Ind App 
171 (PC), Arunachelam v. Aruna- 
chellam 9 

(1876) 3 Ind App 230 (PC), 

Girdhari Singh v. Hurdeo Narain 
Singh 9 


JUDGMENT: The judgment-debtor- 

petitioner, aggrieved by the orders of the 
lower court who refused to set aside a 
sale of the property in execution of a 
money decree, canvasses the legality of 
the same, as petitioner in this court. The 
petitioner’s case is_ that the property 
has been valued by him even at the stage 
when it was attached before judgment at 
Rs. 6500. After the suit ended in a com- 
promise decree, the attachment having 
been raised, that first respondent-decree- 
holder reattached the property in execu- 
tion. The property consists of two items 
(1) garden land of an extent of 74 cents 
and (2) cultivable land of an extent of 
58 cents with a well in it. In E. P. 632 of 
1962, the property was valued by the vil- 
lage munsif itemwar at Rs. 800 and 
Rs. 1000 each. Incidentally the second 
item of the property was subject to an 
encumbrance in favour of the Co-opera- 
tive Society from whom the judgment- 
debtor secured a loan to widen the well. 
After the property was attached in exe- 
cution, the petitioner’s case is that no 
notice was validly served on him under 
O. 21 R. 66 C. P. C. when the sale was 
directed. Even in the proclamation of 
sale Ex. C. 2 only the decree-holder's 
valuation and the court’s valuation have 
been mentioned and his valuation and 
the encumbrance were not included there- 
in. It appears after knowing the sale 
date, he sought for an adjournment of the 
sale and was asked to deposit some money 
towards the decree The sale was final- 
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1 T j Q A 1 0(1*^ and was idiocked out 

ly held on 3-4-19b^ ana wa 

in favour of “^j'^rJspect of the first 
holder respect of the 

^he Pe^o^er contends 
^ m ■ there wL no notice under 

^ KR r P C ( 2 l there was no pro- 

O. 21 R. 66 C. P. C . xne 

per.tom^toin of ^ch sale^ ^^^ation 

no insertion in Ex. knocked down 

to a ridicule's? law 'Sd fee 

SttttoS TadJlrsely alfecled by auch 

“ f "as fee^tet oWeeriag. 

no notice under O. 21 . , „ . . noted 

served on the petitioner it has^to P^e n 

HS%BudaSS=S 

judgment-deMor w conclusion was 

on f dSailed examination of 
tJeTral evidence ti the case.. The xnam 

contention of the ’'those ordi- 

attesting witnesses are not 
narily residing in the first 

Slht^tlSf a^gSnent . appears to be well 

clearly a fact foun ^^ous event m 

courts belo • ., .judgment-debtor 

this case is that it tne J u s 

did not have s^ ^ t 
It was weR wit^ tn k which 

setting _®^ce as good service. 

The^Sgment-debtor, however, (hd not 
Se^ aPPhcation to^set^a^^^^^^^^^^ 

ex P^^® ’no ptoper tom tom can be 

f 13 K ?S? g?»ScSnr K 

holder at or neai , reasons 

does not appear to me that rne 

given by the petitioner in disturb the 
in anv wav convincing to aismr 
Sn?S?rcut liudinRS of fact of both fee 
courts below. 

3. But the contention of the todgmen^ 

debtor that the sale a J 

fective in that the valuation of the ]udg 
SSetor was not tacoroorated feB J 
n and such an inchoate and irregular 
^le proclamation cannot be the founda- 
tion of a legal and vahd court or pu^ 
sale, has considerable force. The mm 
court does not appear to have adverted 
to this material circumstance The lower 
appellate court, however, held that there 
is nothing on record to show that the 
iudgment-debtor gave any value for being 
mentioned in the sale proclamation and 


Mad. 7 

therefore it held that the sale is not wti- 
Sed and not liable to be set aside..! sh^ 
nresently advert to the other mam con 
tintfon or the petitioner that by reason of 
the irregular proclamation resultmg ^ ^ 
qale he has been considerably 
^redSdicefin ?hat the real ^larket value 
of the property was not incorporated m 
?L docS^ent which has to be circulated 
to the public to enable thern to come and 
bid at the sale. What is the f^Pact of 
O 21 Rule 66 (2) (e) over a sale procla- 
mation which is admittedly defectiye, in 
that there is a fac^a therein wM relates 
to . the absence of valuation of the j g 
ment-debtor? 


4 Before the above question is an- 
swered directly, it would be necessa^ to 
find out as to what is the pu^ose and in- 
tendment of the CivR 

prescribing certam reqmrements winch 
ha?e to be found and publicly exhibited 
in a sale proclamation before any pubhe 
Sle is attempted. This aspect was con- 
Sdered in a different .hght by Veeraswaim 
J in Ramahngam Pillai v. Sankara ^er, 

77 Mad LW 169= (AIR 1964 Mad 424). 
That was a case which arose imder ar- 
cumstances wherein the ^omplamt was 
that the notice under O. XXI, Rule OD 
C. P. C. was not served. There the learned 
Judge, agreeing with P^tichapakesa iMyar 
J in Karunakaran Nair v. Chathu, lp6- 
1 Mad LJ 47= (AIR 1956 Mad 231) held 
that if a proclamation is drawn up on m- 
choate and Rlegal material, and m spy 
event on the basis of information which 
was either incorrect or untrue, then the 
resultant sale would be a nullity and it 
wUl not be a case of mere irregularity. 
No doubt, this was the ratio m the above 
case. But applying the same test to the 
particular facts of the case before me, it 
appears to me that if a sale proclamaticm 
does not contain a mandatory and a stat-, 
utory requirement, the mere fact tnat| 
constructive notice of sale and notice 
under Order XXI Rule 66 C. P. C. is 
imputed to the judgment-debtor .by an a. 
priori consideration of the facts, it would 
nevertheless be a sale held on a proctema- 
tion which was not drawn up in accordance 
with law. Learned counsel for the 
tioner rightly contends that Order XXi 
Rule 66 (2) (e), which is a particular and 
peculiar amendment introduced in Madras 
State, has to be strictly enforced and if 
as a fact there is any defect in the sale 
proclamation in that it does not disclose| 
the two valuations, that is, both of the, 
decree-holder and that of the judgment-] 
debtor, which are obligatorily to be des-, 
cribed, then the proclamation suffers from, 
an irregularity which cannot be cured 
even by acquiescence. 

5. A Division Bench of this court m 
Nasendra Iyer v. Varadaraja Pillai, 77 
Mad L.W.676=(AIR 1965 Mad 198) was of 
the view that the court has to give, undei; 
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O. XXI rule 66 (2) (e) C. P. C. the value 
of the property as, stated by the decree- 
holder and the gudgment-debtor, and 
added' 

. "Where this rule is not complied with 
^d the upset price given in the proclama- 
tion is the one given by the decree-hol- 
der which on the evidence is found to be 
grossly inadequate, and it reveals a clear 
intention on the part of the decree-holder 
to conceal from the intending bidders the 
true value of the property and thereby, 
dissuade a good many of them from 
taking part in the sale, in such circums- 
tances the sale is clearly vitiated and liable 
to be set aside”. 

In this case the judgment-debtor original- 
ly valued the property at Rs. 6000. When 
he attempted to substantiate before the 
lower appellate court that the value as 
stated by the decree-holder is inadequate 
and considerably low, he was not allowed 
to do so. His application for reception of 
additional evidence ■ was summarily re- 
jected by the lower appellate court. The 
lower appellate court, while refusing to 
receive additional evidence, observed: 

"Further, even if the documents are 
received, they are not sufficient to rebut 
the evidence already on record”. 

This appears to me to be a conclui^on 
without any consideration. The value as 
evaluated by the judgment-debtor at the 
lime of the attachment before judgment 
proceeding was nearly six times thev^ue 
as stated lay the decree-holder. Thus, the 
value put in the proclamation is ridi- 
culously low. At any rate, an opportunity 
was given to the judgment-debtor to 
establish that the decree-holder’s valua- 
lion was designedly low. The insistence of 
the decree-holder to hold on to such a 
value which is obviously self-serving and 
to Ms ultimate advantage, savours of lack 
of bona fides. Honesty is a duty of luu- 
versal obligation. The fact that the value 
of both the items of property is depicted 
as low, might prejudice the minds of 
buyers about the quality of the land. In 
tile words of the Privy Coun^ in 
Sadatmand Khan v, Phul Kuar, 25 Ind 
App 146 (PC): 

"It is a mis-statement of the value of 
the property wMch is so glaring in amouru 
that it can hardly have been made in good 
faith, and wMch, however, it came 
made, was calculated to. mislead possiple 
bidders and to prevent .them from oilei^g 

.. . » __ f rill '' 


S.I.R. 


t^tiated for two reasons- 



time for the s^e to be mentioned in the 
p oclamation of sale, (ii) there is a waiver 
of such an irregularity, even if it is one. 

7. Regarding the first objection, the 
ui^ant case is one in wMch the judgment- 
debtor was de^ed to have been served. 
Therefore he had no real or eSective 
oppor^fy to state the valuation of the 
proper^. The inclusion of the judgmeot- 
debtors valilation in the proclamation is 
not a rule of mere procedure, but one of 
substan^. TMs is a mandatory require- 
ment. There is therefore no force in the 
fimt contention. The second contention 
which closely follows the first requires a 
serious consideration. TMs is mainly 
rested on the ground that the judgment- 
debtor apphed for postponement of the 
sale after he came to know of it. In this 
c^e, notice under Order XXI rule 66 was 
affixed Md the evidence is that the judg- 
mmt-debtor refused. But the case of- the 
3udgment-debtor is that he was not pre- 
sent in the house on that day and the note 
made by the process server that he 
reiused sununons is incorrect and he even 
states that it is false. But sitting in revi- 
aon I am constrained to accept the find- 
that notice was served under 
O. X^ R. 66 on the judgment-debtor. 
But, m my view, the circumstances are 
suspicious and not beyond reasonable 
doubt. 


adequate prices or from bidding at all. 
Thus, therefore, the value as given by the 
decree-holder is misleading and has caus- 
ed considerable pre.iudice to the_ judg- 
ment-debtor, and without hesitation we 
can conclude that the sale is thus vitiated. 

6. Mr. EL Raman appearing for the 
decree-holder however contends that even 
though the sale proclamation did not 
Include the price of the judgment-debtor 


It cannot with certainty be presumed 
that the affixture wMch was made by the 
process server in the instant case, wMch 
was attested by non-residents of the vil- 
lage, could have been done, or even if it 
was done, whether the version given by 
the decree-holder through Ms witnesses 
cm be true. Suffice it, however, to say 
vrathout fmther probing into the details 
regarding such service, 
that though it has been held that the 
audgment-debtor should be deemed to 
notice or constructive notice 
such service, yet, for all just and equi- 
table purposes, it cannot be presumed 
that _ the judgment-debtor, at that point 

information about 
the defective proclamation of sale which 
propeUed the public sale. In the words of 
tile Rnvy Council in Marudanayagam 

Chettiar, ILR 

1945 Mad 601 at p. 607=(AIR 1945 PC 
67 at p. 70). 

Ihe efficacy of a plea of waiver by the 
appeUmt depends on the ability of the 
respondent to prove that the appellant 
imew the true facts from wMch an inten- 
tion on Ms part to waive his right to ob- 
ject to a mis-statement in the proclama- 
tion can be inferred”. 

No such proof has been let in this case 
by the respondents. 
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8. There is also a duty cast on the 
court to send out a completed sale pro- 
clamation containing details as required 
in law. It has also the duty to avail it- 
self of all information from the records 
in court. In the attachment before judg- 
ment proceedings, the judgment-debtor 
has valued the property at _ Rs. 7000. 
This material was thus available. But 
the court has not adverted to such mate- 
rial information on its records and failed 
to discharge one of its statutory duties 
and thus failed to exercise its jurisdic- 
tion vested in it by law. 

9. Beamed counsel for the respon- 
dents strenuously stressed the plea of 
waiver by the judgment debtor to contend 
that the sale cannot be set aside. As 
already stated, the application for post- 
ponement of sale is pressed into service 
in support of this contention, _ No doubt 
certain observations of . the Privy Council 
in Girdhari Singh v. Hurdeo Narain Singh, 
C1876) 3 Ind App 230 (PC) and in Aruna- 
chelam v. Arunachelam, (1888) ILR 12 Mad 
19 (PC) were relied upon Mr. K. Mohan 
appearing for the petitioner equally re- 
lied upon two other Privy Coimcil ded!- 
rions reported in Raja Shyam Sunder 
Singh V. Kaluram Agarwala, 1939-1 Mad 
LJ 147= (AIR 1938 PC 230) and ILR 1945 
Mad 601= (AIR 1945 PC 67), I have al- 
ready adverted to the decision reported 
in ILR 1945 Mad 601 = (AIR 1945 
PC 67). In this case the two other de- 
cisions dted by the learned counsel for 
the respondents are referred to but yet 
the learned Law Lords laid down in no 
uncertain terms the rule that waiver can 
only be sustained, if_ the party against 
whom it is projected did have full know- 
ledge of all the material facts put against 
bim. This is not so in this case as the 
.judgment debtor was not personally 
served with the notice under O. XXI rule 
66, There is no clinching evidence to 
show that the petitioner knew the true 
facts, to wit the absence of his valuation 
in the prodamation, from which a de- 
liberate intention on Ms part to waive 
his right to object to a mis-statement 
in the proclamation can be fairly, legiti- 
mately and properly inferred. It is only 
such a state of affairs that could consti- 
tute waiver, as estoppel must be certain 
to every intent and not to be taken by 
argument or inference. To the same 
effect are the observations of the Privy 
Coundl in 1939-1 Mad LJ 147 = (AIR 
1938 PC 230): 

"There is a distinction in law between 
wdver and admission; in the case of 
waiver a person is not to be held to have 
waived a right of wMch he was reasonably 
ignorant, but in the case of a representa- 
tion or admisaon wMch is acted, on the 
pa^ ma^g it caimot plead ignorance 
unless it is induced by the other party. 


for, if he does not choose to enquire be- 
forehand,. he takes the risk of error”. 

The case dted by Mr. K. Raman, Vaidya- 
■linga Pillai v. CMdambara PiUai, ILR 
1967 Mad 140 has no application to the 
facts of tMs case. There the judgment 
debtor stood by and allowed the sale to go 
on and Kailasam, J., held that he cannot 
be heard to set up a plea of misdescrip- 
tion in the sale proclamation. The other 
case dted by the learned counsel for the 
respondents, Pottareddi v. KaruppaGoun- 
dan, AIR 1935 Mad 150 is yet again one 
in wMch the judgment-debtor in spite of 
notice took no part in the setting of the 
proclamation and thereafter applied for 
adjournment of the sale. In those cir- 
cumstances, Walsh, J. held that he is estop- 
ped from filing an application for setting 
adde such a sale. 

10. In such instant case, the notice 
was not directly served. The court did 
not perform its duty to avail itself of the 
available material on record to complete 
ihe proclamation in all respects. The 
judgment debtor cannot be said to have 
had all information regarding the defec- 
tive sMe proclamation when he applied 
for adjournment. The application for ad- 
journment is obviously made in an em- 
ergency to avert a sale and MgMy in- 
voluntary rather than a free act in ex- 
ercise of one’s volition being consdous of 
all the defects with wMch the proclama- 
tion was suSering. 

11. _ I am satisfied that in tMs case the 
petitioner is not estopped from r aising 
the plea that the proclamation is defec- 
ttive and thus there was a serious ir- 
regularity, wMch goes to the root of the 
court sale. I have already found that 
the conduct of the decree holder coupled 
with the fact that the judgment debtor 
was not Mven a fair opportunity to prove 
the market value raises a considerable 
doubt whether the price paid is adequate. 

in fact, by reason of the law and in- 
adequate price the judgment debtor has 
been danmified considerably. TMs is a 
fit case in wMch the sale has to be set 
aside and accordingly it is set aside. The 
order of the lower court is consequently 
set aside and this civil revision petition 
is allowed. There wtil be no order as 
to costs. 

M.B.R./D.y.C. Petition allowed. 
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AIR 1969 MADRAS 10 (V 56 C 3) 
FULL BENCH 

M. ANANTANARAYANAN, C. J., 

VEERASWAMI, RAMAKRISHNAN, 
NATESAN. AND ISMAIL, JJ. 

C. Subramaniam, Petitioner v. Spea- 
ker of the Madras, Legislative Assembly, 
Madras and others, Respondents. 

Writ Petn. No. 897 of 1968, D/- 14-3- 
1968, 

(A) Constitution of India, . Arts. 194(3), 
19, 13, 20 and 21 — Powers, privileges 
and immunity of Legislature, law relat- 
ing to — Such law will be subject to 
Arts. 13 and 21 but not 19 — Only a 
final order imposing a disability on the 
subject is justiciable. 

Any law that the State Legislature 
may enact under Art. 194(3), with regard 
to its powers, privileges and immunities, 
will be subject to Art. 13, and the Fun- 
damental Rights guaranteed under the 
Constitution. The Corpus of law which 
has to prevail, until such an enactment 
is made, will not be subject to Art. 19(1) 
(a), because, under' the rule of harmoni- 
ous construction, the particular provision 
in Art. 194(3) will have to prevail. But 
equally, this Corpus of law will be sub- 
ject to the right guaranteed under Arti- 
cle 21. A final order imposing a disability 
on a subject for the alleged breach of 
privilege or contempt of the legislature 
will however be justiciable. But a mere 
notice asking the petitioner to show 
cause as to why he should not be held to 
have committed the breach of the Legis- 
lature is a pre-mature stage to judge 
upon the alleged contempt and as such 
no writ of prohibition can issue on such 
a notice. AIR 1965 SC 745, Rel. on; AIR 
1961 SC 613 & AIR 1959 SC 395, Ref. 

(Paras 8, 9 & 14) 

(B) Constitution of India, Art. 194(3) 

— Powers, privileges and immunities of 
Legislature — Absence of any law made 
by such legislature does not result in 
such privileges having lapsed by reason 
of inaction of Legislature. (Para li-l 


(1961) AIR 1961 SC 613 (V 48)= 
(1962) 1 SCI 411, Dr. Jatish 
Chandra Ghosh v, Haii Sadhan 


. Mukherjee 3 

(1959) AIR 1959 SC 395 (V 46)= 

1959 SCI 925, M. S. M. Sharma 
V, Krishna Sinha . 3, 4 

(1866) 1 PC 328=4 Moo PC (N.S.) 

203, Doyle v. Falconer .10 

(1858) 11 Moo PC 347=14 ER 727, 
Fenton v. V. Hampton , 10 

92 C. W. L. R. . 157, Queen v. 
Richards 9 


V. K. Thiruvenkatachari for T. Martin, 
for Petitioner; M. K. Nambiar and K. K 
Venugopal, Amicus Curiae appointed by 
Court. 

ANANTANARAYANAN, C. J.:— This 
is a proceeding under Art. 226 of the Con- 
stitution, for the issue of a writ of Pro- 
hibition restraining the Speaker of the 
Madras Legislative Assembly (respon- 
dent 1) and the State of Madras (respon-. 
dent 2) from proceeding further with' 
the notice forming Annexure A to the 
petition, asking the petitioner (Mr. C. 
Subramaniam) to show cause why he 
should not be held to have committed 
contempt of the Legislative Assembly. 
The Union of India, the Attorney Gene- 
ral of India and the Advocate General 
of Madras have been shown in the array 
of parties as the third, fourth and fifth 
respondents to the petition. 

2. Annexure C to the petition is an 
excerpt from a leading daily of Madras 
dated 11-2-1968, describing a speech 
made by the petitioner at Dindigul, 
under the caption "Political Fraud”. The 
report states that Mr. C. Subramaniam 
(petitioner) referred to the recent Langu- 
age Bill (more strictly. Language Resolu- 
tion) adopted by the State Assembly, as 
the 'biggest political fraud’. In respect 
of this matter, Annexure B shows that 
the Legislature adopted a motion to the 
effect that this was a question of privi- 
lege to be dealt with by the House itself 
and this motion further authorised the 
Speaker to issue a notice to Mr, Subra- 
maniam, asking him to show cause why 
he should not be held to have committed 


(C) Constitution of India, Art. 194(3) 

Powers, privileges and immunities oi 

legislature — Form of law — The cor- 
pus is the law of Constitution Rsclf. 

(Para ic) 

Cases Referred: ChronologiMl Paras 

(1966) AIR 1966 Mad 8 (V 53)-ILR 
(1965) 2 Mad 461, T. M Trans- 
ports (Pvt.) Ltd. ■ v. Regional 
Transport Authority au 

(1965) AIR 1.965 SC 745 (V 52)- 
(1965) 1 SCR 413. In re. Article 
143. of the Constitution of India 

3, 4, 5. 6. 11. 12 


contempt of the House, in respect of 
the passage in his speech, already set 
forth. Annexure A is the actual notice 
to show cause received by the petitioner, 
after the Speaker had held that there 
was a prima facie case of breach of pri- 
vilege. 

3. The single line of reasoning upon 
w'hich this petition has been argued be- 
fore us by Mr. V. K. T. Chari for the 
writ petitioner, proceeds on two related 
aspects of the law, which are set forth 
in the sub-paragraphs of paragraph 6 of 
tlie affidavit. Before embarking on a 
scrutiny of this, which is the heart of 


tlie matter, we may refer to certain car- 
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lier averments in the afBdavit. We might 
immediately state that the_ accuracy of 
the report of the speech, is not now in 
controversy; arguments were submitted, 
upon the basis of the report being accu- 
rate. But the petitioner states that he 
has been a Member of the Legislative 
Assembly of Madras, a Member of the 
Parliament, a Minister of the Madras 
Government and the Leader of the House 
in the Madras Assembly, and also a 
Minister of the Union Government. He 
is currently holding the political office 
of the President, Tamilnad Congress 
Committee. He has a duty towards the 
public, particularly in the field of politi- 
cal matters, which he must _ discharge 
fearlessly, and by virtue of rights inhe- 
rent, in British subjects from the days of 
the Magna Carta, and re-affiimed by the 
Constitution of India, particularly in the 
Preamble and in Art. 19 thereof. After 
noting these averments, we may first 
proceed to set forth the reasoning of Mr. 
Chari, upon the petition. Mr. Chari fully 
concedes that, whatever might have, been 
the somewhat ha 2 y or indeterminate 
state of rights as between the- subject 
and the Legislature, and between the 
Legislature and the Judiciary, which 
hitherto prevailed, matters are now clear 
beyond controversy, by virtue of the 
dicta of the Supreme Court in three im- 
portant cases, namely, Sharma’s case, 
1959 SCJ 925== (AIR 1959 SC 395), Dr. 
Jatish Chandra's case, 1962-1 SCJ 411— 
AIR 1961 SC 613) and In re Art. 143, 
Constitution of India, AIR 1965 SC 745. 

4. At the outset, Mr. Chari stressed 
the Preamble to the Constitution, parti- 
cularly the second clause thereof, which 
enshrines the solemn resolve to secure 
to all citizens of this country "liberty of 
thought, exnression, belief, faith and 
worship”. He would link this with the 
Fundamental Right to freedom of speech 
and expression guaranteed under Arti- 
cle 19 (1) (a), but subject to reason- 
able restrictions imder Article 19 (2). 
Again, he contends that though the 
privileges of the State Legislature 
are guaranteed under Art. 194(3), in view 
of the failure of the State Legislature to 
enact the necessary law within a reason- 
able time, as contemplated by the first 
limb of Art. 194(3), these privileges must 
now be regarded as subject to the Fun- 
damental Rights of citizens. This Arti- 
cle states — 

" the powers, privileges and im- 

munities of a House of the Legislature of 

a State shall be such as may from 

time to time be defined by the Legisla- 
ture by law, and, imtil so defined, shall 
be those of the House of Commons of the 
Parliament of the United Kingdom, and 
of its members and committees, at the 
commencement of this Constitution”. 


The line of reasoning that emerges 
from the further arguments of learned 
cotmsd. is this. Entry 39 of list H of the 
Seventh Schedule relates to "powers, 
privileges and immunities of the Legis- 
lative Assembly and of the members and 

the committees thereof. ” This has to 

be read along with Art. 246, which em- 
bodies the principles of competency of 
legislation, respectively by Parliament 
and by the State Legislatures. The Con- 
stitution was completed in formulation 
by the Constituent Assembly on 26-11- 
1949, and came into effect and force on 
26-1-1950. The old Constituent Assembly 
continued as a single provisional Parlia- 
ment. till the respective elections were 
held. Clearly therefore. Art. 194(3) was 
transitional or transitory in character. It 
was never contemplated that this state of 
affairs in respect of the powers, privi- 
leges and immunities of the State Legis- 
lature should continue for any indefinite 
term; enacted laws were expected to be 
made, in this respect, as early as conve- 
nient. 

But one indisputable effect of Sharma's 
case 1959 SCJ 925= (AIR 1959 SC 395) & 
in AIR 1965 SC 745, affirming the same 
proposition, is that any such law here- 
after to be made by the Parliament or a 
State Legislature, would be subject to 
the Constitutional limitations of Art. 13, 
and the Fundamental Rights guaranteed 
under the Constitution. The State Legis- 
lature was fully aware of this, as peti- 
tions had been presented even in Parlia- 
ment, and the decision of the Supreme 
Court in AIR 1965 SC 745, was the sub- 
ject of discussion. Nevertheless, for many 
years, no law embodying such rights, pri- 
vileges and immunities has been made, 
and this is deliberate inaction; the con- 
sequence of it must be that what is 
guaranteed trader the second limb of 
Art. 194(3) to the Legislature, is no lon- 
ger available, and must be held to have 
lapsed by default. 

5. Linked with this is an argument, 
upon what may be termed the 'juristic 
norms’ which have to be applied to any 
law, the infringement of which may ex- 
pose a subject to penalties, or to any 
disability. Any Law is a rule, and, fur- 
ther, necessarily a rule of prohibition or 
injunction; it follows that such a rule 
must be definite and ascertainable, be- 
fore the subject can be exposed to unto- 
ward consequences, for infringement of 
the law. The Law of British Parliamen- 
tary Privileges is "wilderness of single 
instances”. This is a vague and amor- 
phous jurisprudence. Further, it involves 
a study of what these privileges were as 
on 26-1-1950, and several of them might 
have lapsed owing to desuetude. This 
law is hardly ascertainable, for the 
sources of the law, namely, Hansard, 
running into hiradreds of volumes,, and 
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Erskine Moy’s Parliamentary, Practice 
are not even available, without much 
difficulty, to a lawyer, leave alone a citi- 
zen. 

This entire, argument is, in its turn, 
made to impinge on Art, 20(1) and Art, 21 
of the Constitution, since AIR 1965 
SC 745, is authority, for the view that, 
though the bod.y of privileges made part 
of the law under Art. 194(3) may prevail, 
so long as this law is enforced, over Arti- 
cle 19(1) (a), it does not prevail over Arti- 
cle 21, It is here stressed that such a pro- 
ceeding, asking the petitioner to show, 
cause against a conviction for contempt of 
the Legislature, is essentially in criminal 
tl'urisdiction, Mr. Chari points out, upon- 
authority, that the House of Commons in 
the United Kingdom, unlike the House of 
Lords^ does not impose a fine or imprm 
sonment for limited periods, but directs 
an indefinite detention in custody, of the 
person in contempt. This infringes. Art. 
21 and Art. 20(1), the combined effect of 
which Articles is to declare that no per- 
son can be proceeded against with re- 
gard to any offence, except for the vio- 
lation of a law in force, and "according 
to procedure established by law”. 

6. Before dealing with these argu- 
ments, it may be necessary to set forth 
certain postulates or propositions which 
are very clear and now well established, 
In the light of the decisions of the Sup- 
reme Court, already referred to. Since, 
for this purpose, we have already largely 
to draw upon the observations in AIR 
1965 SC 745, and many paragraphs of 
this judgment in the text AIR 1965 SC 
745 have been read before us, we shall 
set forth the bare propositions, in the 
interests of brevity, confining ourselves 
to citing only one or two observations of 
the learned Chief Justice (Gajendragad- 
kar, C, J.) 

7. Firstly, the perspective of approach 
to any question of this land has been 
determined, in constitutional terms, m 
paragraph 43. To quote: 

"In this connection it is necessary to 
remember that the status, dignity and 
importance of these two respective ins- 
titutions. the Legislatures and the Judi- 
cature, are derived primarily . from tne 
status, dignity and importance of the 
respective causes that are assigned to 
their charge by the Constitution, inese 

two august bodies must function not 

in antimony nor in a spirit of hostihtj^ 
but rationaUy. haimomously fna m a 
spirit of imderstanding ^ tvithin their res- 
pective spheres..., 

8. Next, it may be taken as now 
tied beyond doubt that any Law that the 
State Legislature may enact under Art. 
194(3), with regard to its powers, pnvi- 
leges and immunities, will bo subject to 
Art. 13, and the Fundaments Rights 
'guaranteed under the Constitution. Third- 


A.I.R. 

ly, it may be talsen as the Consfitufionali 
Law, however, that the Corpus of law 
which' has to prevail, until such an enact- 
ment is made, will not be subject to 
Art, 19(1) (a), because, under the rule of 
harmonious construction, the particu-l 
lar provision in Art, 194(3) will have to 
prevail. But, equally, this Corpus of 
'law will be subject to the right guaran- 
teed under Art, 21, ,We may take it that 
the content of Art. 21, may have to bej 
interpreted also in the light of the termi- 
nology of Art. 20(1) of the Constitution, 
9. Fourthly, while the foregoing pos- 
tulates may be true of the respective 
spheres of action of the Legislature in 
respect of its powers and immunities, 
and the Judiciary, It does not mean that' 
a final order imposing . a disability on a| 
subject, for alleged breach of privilege! 
or contempt of the Legislature, will not 
be justiciable. It has to be carefully 
noted that, in' paragraph 129 (page 787),; 
itheir Lordships have referred to the am- 
plitude of the unrestricted power of the 
High Court under Art, 226, and, in an- 
other^ context, they have not approbated 
the dicta of Dixon C. J,, in the Queen v. 
Richards, 92 CWLR 157 at p. 167, that. 
If the warrant issued by the Legislature 
does not specify the grounds of commit- 
ment, it is conclusive. 

This matter need not be further refer- 
red to for the simple reason that, not- 
withstanding what Mr. Chari strenuously 
urged on this aspect, we are not here 
concerned with any warrant, or anything 
analogous to a committal proceeding. We 
are concerned, purely and simply, with 
a notice to the writ petitioner to show 
cause why he should not be held to have 
committed a breach of privilege of the 
Legislature, by way of contempt of the 
Legislature. Further, it is clearly pre- 
mature, and even impossible, to judge 
now, upon the matter of the alleged con- 
tempt itself, we may add that the affida- 
vit itself contains no averment witli re- 
gard to this. What we are asked to do is 
to issue a writ of prohibition restraining 
the Speaker of the Legislative Assembly 
from proceeding further, which is \’irtu- 
ally on a ground of absence of an ab 
initio jurisdiction, 

10, Mr. Chari has referred to a pass- 
age in Halsbury's Laws of England, 
Simonds Edn. Volume 5, page 478, (See 
1058), with regard to the extent of powe 
of the privilege of Legislatures, as ap 
plying to the Commonwealth. It_ i 
claimed that these privileges do not in 
elude any power "to punish by arro£ 
and commitment”. The authorities cite 
are Fenton v. Hampton, (1858) 11 Mo 
PC 347 and Do.yle v. Falconer, (1800) 1 
PC 328. But, obviously, we are not fur- 
ther concerned with this aspect, for v/e 
are here upon the effect of Art. 194(3) of 
our Constitution, and tlie body of rights, 
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privileges and immunities wMch it there- 
by secures to the State Legislature. The 
same observations may apply to the dicta 
cited from Moore on the Australian Con- 
stitution 2nd Edn. page 138-A, 

11. It is very difdcult to see how any, 
theory of automatic lapse, or lapse due 
to inaction, can apply to Art. 194(3), in 
its relation to the State Legislature. It 
is of considerable interest to note, and 
this is discussed in AIR 1965 SC 745, it- 
self, that Sec. 49 of Australian Constitu- 
tion was in almost identical terms, ex- 
cept, that the operative word was dec- 
lare’. But, as Mr. Nambiar, assisting us 
as amicus curiae, has emphasised, though 
this was over rixty years ago, enactments 
have not superseded the state of rights 
secured for the Legislature by Sec. 49 in 
Australia, except in two mi n or respects? 
apparently, the Legislature was content 
with the body of rights, privileges and 
immunities thus secured, without seek- 
ing any enlargement or modification. We 
may t^e notice of the fact that cert^ 
petitions have been submitted to Parliar 
ment and to the State Legislature, stres- 
sing the need for early, enactment, in 
the interest of the Rule of law, as Mr. 
Chari has described; - but it is impossible 
to arrive at any conclusion that the in- 
action is deliberate; far more so, to sus- 
tain any theory that such inaction has 
the effect of a lapse or extinction. Per 
contra, Mr. Nambiar points out that 
where the Constitution intends set- 
ting a term to any situation of rights, it 
explicitly says so, and Arts. 334, 337 and 
343 are very clear instances, 

12. The argument that these powers, 
privileges and immunities thus secured 
for the Legislature, do not form a law 
at all, in the juristic sense, is equally un- 
substantial. Actually, this Corpus is part 
of the Law of the Constitution itself. 
Nor can it be contended that this law is 
amorphous and unascertainable, though 
it may be true that certain sources of 
the law, comprising precedents are not 
easily available. Mr. Nambiar has set 
forth before us certain interesting pass- 
ages in "Constitutional and Administra- 
tive Law” by Hood Phillips (3rd Edn.) 
pages 186 and 187. It is very clear from 
these paragraphs, that defamatory or dis- 
respectful speeches, outside the House of 
Commons, by third parties, reflecting on 
the House, or tending to bring the House 
into contempt or ridicule, coiild be pro- 
perly regarded as contempt of the Legis- 
lature. There are even precedents, such 
as Allighan’s case 1947 HC Pap 138; but 
we need not explore any further into 
this aspect here, for obvious reasons. 

The argument that this is essentially a 
crhmnal jurisdiction, because, as observ- 
ed in AIR 1965 SC 745, tbe practice of 
tile House of Commons has been, not to 
impose fine for contempt, while it may. 


detain mdefinitely, is clearly quite inap- 
plicable to the present stage of the pro- 
ceedings, This is a stage of assumption, 
of jurisdiction, and nothing more. Ac- 
tually, if we are to judge from the pass- 
age at page 189 of Hood Phillips (earlier 
cited). Reprimand and Admonition are 
also included in forms of punishment, 
which are open to the House of Com- 
mons. It is impossible to accept the argu- 
ment that we have, at the present stagCj 
any procedure whatever, which impinges 
on Art. 20(1) or Art. 21 of the Constitu- 
tion of India. 

13, Finally, a word may be stated 
about the character of a writ of prohibi- 
tion, even though this court is not con- 
fined to the precise scope of the Preroga- 
tive Writs in the United Kingdom, and 
Art. 226 embodies a wider amplitude of 
power. The history of this writ, and the 
true scope of its issue and timction, were 
discussed by a Division Bench of this 
court in T. M. Transports (Pvt.) Ltd. v. 
B. T, Authority, AIR 1966 Mad 8, The 
following few lines from that derision 
are usefid, as succinctly stating the 
rituation at law (at page 12) — 

"If, in each one of these cases, a party, 
who might be affected by such a possible 
decision, can be permitted to come up 
to this court and ask for prohibition to 
go, though it might be perfectly proba- 
ble that the inferior Tribunal would have 
jurisdiction, upon facts being established 
in a particular way, this would really, 
mply that many proceedings quite with- 
in the competence of such authorities, or 
which may be ultimately found to be 
comprised in the jurisdiction, may be 
stifled at the outset. ...If there is juris- 
diction over the matter before the Tribu- 
nal prima facie, and facts canvassed be- 
fore it, one way or another, may affect 
the issue as to the boundary of that juris- 
diction, we think, that, the Tribunal 
should be permitted to function, and to 
determine ite own jurisdiction the writ 
should not issue to paralyse such an en- 
quiry”. 

14. For the above reasons, we are 
clearly of the view that Art. 194(3) in- 
vests the Speaker of the Legislature, em- 
powered by a Resolution of the Legisla- 
ture, with the right to call upon a third 
party, like the ^vrit petitioner, to show 
cause why he should not be held to have 
committed a breach of the privilege of 
the Legislature, by way of contempt. 
That is all that has happened, and a 
writ of prohibition need not be issued by 
this court to stifle the very exercise of 
that jurisdiction. We need not empha- 
rise, both as a matter of caution and as 
a necessary corollary, that we are stating 
nothing whatever about the averments 
themselves in the notice, or the degree 
to which such facts will or will not con- 
stitute a contempt of the Legislature. 
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These are matters which it is quite pre- 
mature for us to refer to, at this sta.ge. 
TWs writ petition will, therefore, be dis- 
missed in limine. 

15. We must record our obligation to 
Mr. M. K. Nambiar, appearing with Mr. 
K. K. Venugopal, who has rendered us 
valuable assistance as amicus curiae. 
GGM/D.V.C. Petition dismissed. 


AIR 1969 MADRAS 14 (V 56 C 4) 
ALAGIRISWAMI, J. 
Kulandaiswami Madurai and others. 
Appellants v. Murugayya Madurar and 
others. Respondents. 

Second Appeal No. 4 of 1964, D/- 4-8- 
1967, from decree of Dist. J., West Tan- 
jore, in A. S. No. 238 of 1962. 

Civil P. C. (1908), Sec. 9 — Madras 
Estates Abolition Act (26 of 1948), S. -56 
— Jurisdiction of civil court to decide 
question of title to any ryotwari land is 
not taken away by any of provisions of 
the Act and much less by Sec. 56. 

It is obvious from a reading of S. 56(1) 
of the Madras Estates Abolition Act, 1948 
that the power of the Settlement Officer 
to decide who the lawful ryot in respect 
of any holding is, is only for the purpose 
of the other two clauses, that is, 
for the purpose of realisation of the 
arrears of rent and not for the 
purpose of issuing a ryotwari patta. The 
power of the Settlement Officer under 
the Act is only for the purpose of giving 
effect to the provisions of the Act and 
except to that extent, the power of the 
civil court to deal with matters which 
are within its jurisdiction is in no way 
affected. The question of title to anv 
particular property is not a matter which 
the Settlement Officer is competent to 
deal with. It is essentially a matter for 
the civil court to decide. The fact that 
the Settlement Officer has, for the limit- 
ed purpose of issuing a Patta, to decide 
who the owner of a bolding is . does not 
mean that his decision on that point is 
final and that the civil court cannot de- 
cide that question. (Paras 2, 3) 

The jurisdiction of a civil court to de- 
cide the question of title to any ryotwan 
land in an estate notified and taken away 
by the Government under the Act has 
not, therefore, been taken away either 
p-xmresslv or by necessary implication by 
anv of the provisions of the Act and 
Sh lesrby S. 56. AIR 1959 Mad 447, 
ReL;s l No. 607 of . 1963 (Mad), Rel. on 

(Para 4) 

Cases Referred; Ghronoloirical Paras 
(1963) , Second Appeal No. 607 of 
1963 (Mad) ^ 

(1959) AIR 1959 Mad 447 (V 46)- 
1959-1 Mad LJ 314, Adakalatha- 
mmal v. Chinna 3 ^’an Panipundar 3 


G, Ramaswami and T. S. Sundaresa 
Iyer, for Appellants; T. R. Ramachand- 
ran and K. . Chandramouli, for Respon- 
dents. 

JUDGMENT: Defendants 1 to 5 are 
the appellants. Their only contention is 
that a Settlement Officer appointed under 
the Madras Estates Abolition Act (Act 
XXVI of 1948) having issued a patta in 
thsir favour the Civil Court has no juris- 
diction to go into the question of title. 
The finding of the courts below that the 
plaintiff alone has title to this property 
is not questioned. The argument is pure- 
ly a technical one based on Sec. 56 of the 
Madras Estates Abolition Act. The patta 
in favour of the defendants was granted 
on 21-2-1957 and Sec. 56 was repealed 
only thereafter. The argument of the 
appellants in short is that under Sec. 56 
sub-sec. (1) clause (c) of Act XXVI of 
1948, the Settlement Officer has to decide 
the dispute as to who the lawful ryot in 
respect of any holding is and that there- 
fore the Settlement Officer in this case 
having, decided that the defendants are 
the lawful ryots in respect of this parti- 
cular holding, it is not open to a civil 
court to entertain any suit with regard 
to the question as to who is the lawful 
ryot in respect of anv holding. 

2. Under Act XXVT of 1948 as soon 
as an estate is notified all rights which 
any person might own in the estate come 
to an end and the persons are entitled 
only to such rights as are recognised or 
conferred on them by or under that Act. 
Under Sec. 11 every ryot in an estate is 
entitled to a ryotwari patta in respect of 
all ryoti lands which immediately before 
the notified date were properly included 
or ought to have been included in his 
holding. Thus section 11 itself confers 
the power on the settlement officer to 
decide who is entitled to a ryotwari patta. 
Therefore, there was no need for Sec. 56 
to provide separately for the right of the 
Settlement Officer to decide the questions 
as to who is entitled to a patta in respect 
of any ryotwari land. Section 56 was 
intended not to confer a power on the 
Settlement Officer to decide as to who 
was entitled to a ryotwari patta in res- 
pect of any particular ryotwari land but 
merely for the other purpose which are 
mentioned in sub-sec. (1) of Sec. 56; 
which reads — 

"(1) Where after an estate is notified, 
a dispute arises as to (a) whether any 
rent due from a ryot for any fasli year 
is in arrear or (b) what amount of rent 
is in arrear or (c) who the lawful ryot 
in respect of any holding is, the dispute 
shall he decided by the Settlement Offi- 
ccr . 

It would be obwous from a reading of 
this section that the power of the Set- 
tlement Officer to decide who the lawful 
ryot in respect of any holding is. is only 
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air 1969 MADRAS 15 (V 56 C 5) 

M ANANTANARAYANAN, C. J. 

and natesan, j. 

Ixoganathan, Minor ^d others, Ap- 
peUants v. Ponnuswami Naicker and 
others. Respondents. ^ 

Letters Patent Appeffi No 3 of 196^ 
D/- 23-1-1967, from judgment and 
of Venkatadri, J., reported m AIR 1964 

Mad 327 


(A) Contract Act (1872), S^. 23 ^ 
Principle behind section — Public pffii<^ 

Test — Dropping of prosecution must 

be at least part of consideration for pro- 
note. 

Agreements for stiffling prosecution are 
well known classes of .agreements winch 
the Court refuses to mterfere as faUmg 
under Sec. 23. The section is based on 
principle that no one -shall trade on 
felony If the accused . person is inno- 
cent the law is abused for the purpose 
a extortion, end if he ie fioBW m £aA 
the law is eluded by a corrupt compro 
mise screening the criminal for a consi- 
deration. . 

For Sec. 23 to apply, the dropping of a 
criminal prosecution must be at least a 
part of the consideration for the pronus- 
?oJ; note. The test is, ffid the droppmg 
of the criminal prosecution form a part 
of the bargain for the agreement or 
rng of the promissory note. The giving 
up of the prosecution need not ue^sa- 
rily be the sole consideration. 
may be an antecedent obhgation. It is 
encmgh if while giving security for the 
antecedent obligation the dropping of the 
criminal prosecution is made a part m 
the bargain. AIR 1936 
1930 PC 100 and AIR 1941 95 ana 

iUR 1963 SC 107, Rel. on. (Para 3) 

(B) Hindu Law — Father — Avyava- 
barika debt — LiabUity of son to repay 
his father’s debt — Son not liable for 
^avaharika debt — Meamng of Avya- 
v^Sarika debt - Liability to be ex^m- 
ed as on date when incurred — Oiisin oi 
debt legal — Subsequent dishonesty does 
not absolve the son. 

Under the Hindu Law a son is un^r a 
nious obligation to discharge his fathers 
debts out of his ancestral Properti^ even 
if he had not been benefited by the 
debts, provided the debts are not avya- 
vaharika”. 

Colebrooke’s translation of the expre^ 
Sion "Avyavaharika” as me^ng debte 
for a cause repugnant to good morals hM 
Sen SSeraUy Accepted as .the neare^ 
approach to the true conception of the 

term- . 

The sons get exonerated from mem 
obligation to discharge the debt of th^ 
father from the family assets only if the 

DL/GL/B824/68 
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mu® -with immoraHty or 

The duty that is cast upoi^the 
son hems rehgious and moral, the HaM- 
hty of the son must be examined with 
^aracter when the debt 
was fir^ mcurred. If at the origin there 
illegal or repugnant to good 
morals, the subsequent dishonesty of the 
dis^arging his obligation 
his liabi- 
PC 142 and 

(1893) ILR 16 Mad 99 and (1908) ILR 
Mad 472 and AIE 1963 Aidh ’pS^425 
(FB). Eel. on. (Para 5 ) 


A.LR. 


Paras 


3. 4 


Chronolo^cal 

(1963) AIR 1963 SC 107 (V 50)= 
(19^3) 3 SCR 687, Narasimharaju 
V. Gurumurthi Raju 
(1%3) AIR 1963 Andh Pra 425 
^ Andh W. R. 308 
^B), Venkateswara Temple v 
Radhakrishna * 

(1943) AIR 1943 PC 142 (V 30)= 

rPi, Hemraj v. 

Khemchand 

(1941) AIR 1941 PC 95 (V 28)= 

ILR (1941) Kar PC 141, Bhowani- 
pur Bankmg Corporation v. Dur- 
gesh Nandini 

(1936) AIR 1936 Mad 656 (V 23)= 

ILR (1937)^ Mad 471 vSraSra 
V. Sobanadn 

(1930) AIR 1930 PC 100 (V 17)= 

57 Ind App 117, Kamini Kumar 
^ V, Birendranath 
fI908) II^ 31 Mad 472=8 Cri LJ 
147, Gurunatham Chetty v 
Eaghavalu Chetty , 

(1893) ILR 16 Mad 99=3 Mad LJ 1 
,1 *;^tesayyan v, Ponnusami ’ j 

(1892) 1 Ch 173=61 LJ Ch 138, 

Jones V. Marionethshire Perma- 
nent Benefit Building Society 3 

V. Ved^tachart and G. C. Kanniah, 
for Appellants; Govt. Pleader, for Res- 
pondents. 

Nathan, J. : — This is an appeal 
xmder the Letters Patent from the decl- 
aon of our learned brother Venimtadii, 
Jy confirming the judgment of the court 
of first instance. Plaintiffs 1 and 2 are 
the appellants. The facts of the case are 
w^ihm a narrow compass. The suit 
statedly one for partition is in fact and 
^bstance an attempt by a Hindu son to 
&ee his share in the family properties 
^om a debt incurred by his father, De- 
fendants 1 and 2 in the suit are brothers 
Md members of a joint Hindu family. 
The first plaintiff is the son and the 
second plaintiff, the daughter of the 
second defendant. The third plaintiff is 
we ^vlfe of the second defendant while 
we fourth plaintiff is the wife of the first 
A daughter of the first plain- 
plaintiff. The 

RotSvef ^ Official 

elver fn the insolvency of defendants 


the remaining defendants 
debt <^ecree-holders. The only 

me of flS 392 of 1955 on the 

lavour of defendantfs °to tS°° 
Pendants are the snnt ^ ®‘t, ^"ese de- 
Naicker, brother ofie Rangaswami 

dants i and 2 It eSf,.“°ther of defen- 

dence that on thl delth^n/ p™ ^® ®^' 
Naicker in or aboutioafi f Nanga^vanu 
d an fg Q frk K • 1946 losviup dofoii" 

£riew of defendanta 1 2 d 2 , 

sumed the maT-iort ®tose relationship, as- 
of defendants 3 properties 

account f?? 1 he ^ftled duly to 

tha “^«e?\l“dTendS?a T, 

defendants 3 t ?5 Properties of 

5 IJiaithoris^d S S'- b? 

defend^th and^'^'fdXA thdr funds 

5 wealth and acqiffred the luit 

improved their ^,7 j® house and 
at a heaVc?st^ti“ 5 /^S a well 

5 coming of Se ^d 3 to 

2 S“?'y”2*f -set?afed"'b?d“2; 

. ueienaants 3 to 5 a sum of Re 9nnnn 

3 deiti^ofo™*^ ‘^=‘ foSSed'le cS- 

sSed 1 ^ note which re- 

of decree of court in O. S. 392 

j In the smt on the promissory 

note drfendants 1 and 2 raised 

’ eventually settled the 

19000 taking thrL 

ThemeSSnwL 

the the promissory note lor 

and 2 had^ which defendants 1 

M 62 p ^ executed on 9 - 7 - 

^ transpires that shortly after the 

a?thlJd^dpf"'^H^ a cr^ai compIaiLt 
® third defendant chargmg the pro- 

Sir s“S“’324'S“5L 

ZC' ^25, 404 and 384 IPC 
^^affy the complaint was taken on file 
• only under Secs. 404 and 384 IPC In 
- sworn ^tement then recorded the 

a'?t Mtllthir. 

madc^l“Sritto coSi? 

Lcuiit^ Si ^ 7 ^^®®'^ to execute a 

security bond over Ins terraced hnnen 

and dry land in a sum of Rs 20000 the 

^oimt being payable to defenSts 3 ^o 

judSi^ntVrfh' ^^® “’endar and 

of the criminal case in p r* 

City Sub-Magistrate. Coimbatore, it is 
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seen that the case was taken up for trial 
on 11-10-1952 and the accused discharged 
under Sec. 253(1). Crl. P. C. finding that 
no case was made out. The accused is 
shown to have been apprehended only on 
that date i.e. on 11-10-1952. The order 
shows that the complainant examined him- 
self as P.W. 1 and deposed that the ac- 
cused was his uncle, and that the matter 
being a family dispute the relatives were 
unvfilling to take part in the case. The 
complainant deposed also about the pan- 
chayat. Re stated that the panchayat- 
dars were refusing to depose in the mat- 
ter, and that he had no other witnesses 
to examine. It is in this background that 
the appellants question the validity of 
the debt under two counts; first it is con- 
tended that the promissory note came 
into existence while a prosecution had 
been launched against the second defen- 
dant, that the promissory note was in- 
tended to stifle the pending criminal pro- 
secution, and that so it was vitiated as 
opposed to public policy. Secondly it is 
contended that the debt incurred was an 
Avyavaharika one and that therefore 
the debt cannot bind the son. The plaint 
of course, contains the usual reckless and 
meaningless allegations particularly in 
the context of the case that defendants 
1 and 2 neglected their family, that they 
colluded with defendants 3 and 4, and 
that the suit O. S. 392 of 1955 was itself 
a collusive suit on a promissory note 
without any consideration. The Subordi- 
nate Judge found that the pronaissory 
note was binding on the plaintiffs, that 
the suit was not collusive, and that the 
decree was not vitiated in any manner. 
Our learned brother, Venkatadri, J., has 
on an elaborate consideration of the law 
applicable in the matter and in the light 
of the facts that emerged from the re- 
cord, affirmed the - decree of the trial 
court and dismissed the appeal. It is 
held that there is absolutely no evidence 
to connect the criminal prosecution with 
the execution of the promissory note. The 
only witness for the plaintiff in the suit, 
the mother of the plaintiffs as P.W. 1 does 
not even whisper a word about the cir- 
cumstances under which the promissory 
note came into existence. It is pointed 
out by the learned Judge that she does 
not depose to any coercion, undue influ- 
ence or pressure being brought upon the 
second defendant to get him execute the 
promissory note. The fourth defendant 
has spoken in detail about the manage- 
ment of the estate by defendants 1 and 
2, the circumstances under which the 
promissory note came to be executed, 
the suit thereon and the compromise dec- 
ree. One of the Panchayatdars had been 
examined as D. W. 4. Defendants 1 and 
2 have not gone into the witness box. In 
these circumstances, our learned brother, 
remarked that there was no direct evi- 
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dence to coimect the promissory note 
with the criminal prosecution. 

2. Before us learned counsel for the 
appellants, the son and daughter of the 
second defendant, strenuously contended 
that as it has been made out that a cri- 
minal prosecution was pending against 
the second defendant and the promissory 
note had been executed pencfing the cri- 
minal prosecution, it was not only a legi- 
timate but a necessary inference that 
the promissory note was executed in 
consideration of dropping the criminal 
prosecution, scuttling it by not prosecut- 
ing it. Learned cotmsel contended that 
the proper inference in this case should 
be that the launching of the prosecution 
and the execution of the promissory note 
related to each other as cause and effect. 
According to learned counsel the fact 
that the complainant had appeared at 
the trial of the criminal case and examin- 
ed himself as P. W. 1, was, not of much 
significance; nor the fact that the Sub- 
Magistrate had discharged the accused 
holding that no case was made out, as 
material factor in the examination of the 
question whether the promissory note 
was given in consideration of withdrawal 
of the prosecution. Learned counsel points 
out that in the very nature of things 
there will not be direct evidence, and 
that it is a matter for inference from 
circumstantial evidence. According to 
learned' counsel the sequence of events 
and the bland admission of the complai- 
nant in the Criminal Court that his wit- 
nesses would not help him are tell-tale 
and indicative that the prosecution was 
not pressed for the reason that the com- 
plainant had consideration for the same. 

3. Agreements for stifling prosecutions^ 
are well known classes of agreements 
which the court refuses to interfere as; 
falhng under Sec. 23 of the Contract Act.j 
It is based on the principle that no manj 
shall trade on a felony. If the accused! 
person is innocent, the law is abused for 
the purpose of extortion, and if he is 
guilty in fact, the law is eluded by a cor- 
rupt compromise screening the criminal 
for a consideration. The offences for 
which the complaint was taken on file 
are under Secs. 384 and 404, I.P.C. which 
are not compoundable and an agreement 
made for the purpose of stifling the pro- 
secution in the case, if made out, would 
certainly invalidate the promissory note 
But for Sec. 23 of the Contract Act to 
apply the dropping of the criminal pro- 
secution must be at least a part of the 
consideration for the promissory note. It 
is pointed out by Venkataramana Rao. J., 
in Veerayya v. Sobanadri, ILR (1937) Mad 
471 at pp. 474, 475= (AIR 1936 Mad 656 
at p. 658) — 

"But I think the true rule is that 
where there is an existing debt or an 
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obligation, a creditor is not precluded 
from taking any security therefor by 
threat of a criminal prosecution and the 
security is not vitiated by the fact that 
he has . induced to abstain from prosecu- 
ing the debtor. Bui: if it is a part of the 
bargain that the creditor should not pro- 
secute the debtor, the security taken for 
the debt will be invalid.” 

The test is, did the dropping of the cri- 
minal prosecution form a part of the bar- 
gain for the agreement or giving of the 
promissory note. The giving up of the 
prosecution need not necessarily be the 
sole consideration. There may be an an- 
tecedent obligation. It is enough if while 
giving security for the antecedent obliga- 
tion the dropping of the criminal prosecu- 
tion is made a part of the bargain. In Ka- 
mini Kumar v. Birendranath, AIR 1930 PC 
100 at p. 102 where there was a dispute 
as to title to a property and there wa* 
also a pending criminal prosecution relat- 
ing to the same, the Judicial Committee 
in invalidating a reference to arbifratioi? 
observed thus: — 

"The real question involved in this ap- 
peal on this part of the case is whether 
any part of the consideration of the re- 
ference or the ekrarnama was unlawful 

and if it was an implied term of the 

reference or the ekrarnama that the com- 
plaint would not be further proceeded 
with, then in their Lordships’ opinion 
the consideration of the reference or the 
ekrarnama, as the case may be, is unlaw- 
ful”. 

When there is no pre-existing obligation, 
the inference that the security or note 
was given in consideration of dropping 
the prosecution may in a given case be 
patent. But when there is a pre-existing 
legal obligation and the security or note 
is given for it, it must be made out from 
the evidence, true the evidence will nor- 
mally be circumstantial and it may be 
by necessary implication that it is a part 
of the consideration to drop the criminal 
proceedings. In Jones v. Marionotheshire 
Permanent Benefit Building Society, 
(1892) 1 Ch. 173, at pp. 184,. 185, Bowen 
L. J. points out that reparation an 

obligation is a duty which the offender 
owes quite independently of his fear oi 
prosecution or other\vise and that ^ U 
would be absurd to lay down as an im- 
possible counsel of perfection that the 
obligee or the relatives of an offender and 
his friends are not justified in making re- 
paration to the party injured. The leaTO- 
ed Lord Justice emphasises that the abs- 
tention from or the dropping of the cri- 
minal prosecution should not be made a 
matter of bargain. If reparation takes 
the form of a bargain the bargain is one 
which the court will not enforce. Lord 
Aildn refers again to this principle in 
Bhowanipur Banking Corporation v. 


Durgesh Nandini, AIR 1941 PC 95 at pp. 
96 and 98, 99 and points out — 

"But it is also of course necessary that 
each party should imderstand that Ihe 
one is rnaking his promise in exchange or 
part exchange for the promise of the 
other not to prosecute or continue pro- 
secuting”. 

Lord Atkins also points out that undue 
weight should not be given to the fact 
of the existence of a real obligation. It 
is observed — 

"In this class of cases that fact seems 
irrelevant if the agreement to abandon 
a prosecution is part of the consideration 
for payrnent of the debt. In most cases 
of this kind there is a debt or a liability. 
Indeed if there were not, a demand and 
receipt of money in consideration of re- 
fraining from or withholding a prosecu- 
tion would apparently in itself be a cri- 
minal offence". 

These principles are again the subject 
of detailed restatement .^in the Supreme 
Court by Gajendragadkar, J., fas he then 
was) in Narasimharaju v. GurumuriM 
Raju, AIR 1963 SC 107, at p. 110, where 
it has been pointed out that all that £s 
required of the parties to impeach the 
validity of an agreement to settle the cri- 
minal proceedings is to give evidence 
from which the inference necessarily 
arises that part of the consideration was 
unlawful, and that the consideration for 
the agreement was withdrawal and non- 
prosecution of a criminal complaint. 

4. Learned counsel for the appellants 
has not made out in tlus case circumstan- 
ces so clinching as to necessarily warrant 
the inference that it is a part of the 
bargain when the promissory note was 
executed that the criminal prosecution 
should not be proceeded with. True the 
criminal complaint y^as filed on 10-6- 
1952. and the promissory note was exe- 
cuted on 9-7-1952. The case was heard 
only on 11-10-1952. The record shows 
that the accused was apprehended only 
on that date. It is not made out in the 
evidence that the second defendant was 
even aware of the fact that a criminal com- 
plaint had been filed and was pending 
when he executed the promissory note. 
To avoid the promissory note, it has to 
be established that it is a part of consi- 
deration that the criminal proceeding 
should be discontinued. That cannot be 
made out and there can be no consensus 
ad idem for a bargain if the second de- 
fendant had no knowledge of the pen- 
dency of the criminal proceedings. Unless 
he is aware of the pendency of the cri- 
minal proceedings, withdrawal of the 
same cannot be held io form part of tha 
consideration for the promissory note. 

In the present case defendants 1 and 2 
have remained ex parte and have not 
been examined. No attempt has been made 



1969 Loganathan v. ■ P. Naicker (Natesan J.) Mad. 19 


to show that the second defendant was 
aware of the pendency of the criminal 
proceedings when' the promissory note 
was executed. There is another aspect 
of the matter and it has a material bear- 
ing on the question under consideration. 
The defence that the promissory liote 
was 'Unenforceable as secured in consi- 
deration at least partly for stifling a cii- 
mirial prosecution was as much a'vailable 
to the second defendant as to the plain- 
tiffs. It would have been, if tenable on 
the merits, a strong and powerful plea in 
defence to the action on the promissory 
note in the suit, O. S. 392 of 1 955. _ The 
plaintiffs have attempted in the plaint to 
get roimd the reasonable inference fol- 
lowing from the decree on the promis- 
sory note by pleading inter alia that de- 
fendants 1 and 2 had been prevented, by 
defendants 3 to 5 in substantiating then- 
defence in that suit by using wrongful 
means and pressure and threatening de- 
fendants 1 and 2 to consent to a decree. 
But these charges have not been made out 
in the e'vidence, and even the written 
statement in that case has not been plac- 
ed on record now. Learned coimsel 
strongly relied on an observation in the 
judgment of the Subordinate Judge, that 
it was clear that the complainant did not 
prosecute the complaint. The learned 
Subordinate Judge rejected the evidence 
of the 4th defendant as D. W. 1 that the 
complcdnt was dismissed because the 
complainant was not able to prove the 
same. For one thing the inference of the 
learned Subordinate Judge is not a ne- 
cessary inference on the facts._ No doubt 
the complainant had pleaded his inability 
to let in further evidence. It does not ne- 
cessarily follow that the complainant ab- 
stained from proceeding further in the 
matter as a part of the bargain he had 
with the second defendant. Even assum- 
ing that the third defendant was luke- 
warm in the prosecution after having se- 
cured the promissory note, that would 
not be sufficient to vitiate the promissory 
note. His subsequent attitude or his mo- 
tive in not proceeding further with the 
prosecution after laimching it will not 
render the promissory note unenforceable 
if withdrawal of the prosecution was not 
a part of the bargain. In AIR 1963 SC 
107 at p. 112 this distinction is noticed. 
It is observed — 

"This is not a case where it can be 
reasonably said that the withdrawal of 
the criminal case may have been a mo- 
tive and not the consideration by the im- 
pugned transaction”. 

The sequence of events in the present 
case is not so clear nor is the wdthdrawal 
«f the prosecution so interlinked with 
the execution of the promissory note as 
to lead to a reasonable inference that 
one must have been the consideration at 


least in part of the other. The first point 
therefore fails. 

5. Coming to the plea that the debt 
is an avyavaharika debt and therefore 
not binding on the son, here again we 
see no reason to differ from the conclu- 
sion of our learned brother. When the 
father of defendants 3 to 5 died leaving 
them minors, defendants 1 and 2 • took 
possession of the properties for the pur- 
poses of management. It has not been 
made out in the evidence - nor is such a 
case pleaded in the plaint that the ori- 
ginal entry on the properties by the de- 
fendants was unlawful and in trespass. 
They entered on the properties to ma- 
nage the same on behalf of and ' for 
the benefit of the minors. Only they have 
failed to duly account for the proceeds 
from the properties and it is this liability 
that was settled at the Panchayat in a 
sum of Rs. 20,000. The promissory, note 
was for this amount of Rs. 20,000. We can 
see nothing A\'yavaharika in , this liabi- 
lity, Colebrooke’s translation of the ex- 
pression "Avyavaharika” as meaning 
debts for a cause repugnant to good 
morals has been generally accepted as the 
nearest approach to the true conception 
of the term. Under the Hindu Law, a 
son is under a pious obligation to dis- 
charge his father’s debts out of his an- 
cestral property even if he had not been 
benefited by the debts, provided the debts 
are not avyavaharika. The sons get exo- 
nerated from their obligation to discharge 
the debt of their father from the family 
assets only if the debt was one tainted 
with immorality or illegality. The duty 
that is cast upon the son being religious 
and moral, the liability of the son for the 
debt must be examined with reference 
to its character when the debt was first 
incurred. If at the origin there was 
nothing illegal or repugnant to good 
morals, the subsequent dishonesty of the 
father is in not discharging his obliga- 
tion 'will not absolve the son from his 
liability for the debt. In Hemraj v. 
Khemchand, AIR 1943 PC 142, at p. 145, 
the Judicial Committee observes — 

"It also appears to be clear on prind- 
ple and on authority, that examination 
of the nature or character of the debt 
should be made with reference to the 
time when it originated in other words, 
when the liability was first incurred by 
the father. If, on such examination, it is 
found that at the inception the debt was 
not tarnished or tainted with immorality 
or illegality, then it must be held that it 
would be binding on the son”. 

In Natesayyan _v. Ponn-usami, (1893) ILR 
16 Mad 99 which finds approval in AIR 
1943 PC 142, a decree was passed against 
a Hindu for money dishonestly retained 
by him from the plaintiff’s family to 
which he was accoxmtable in respect of 
it. The judgment debtor having died, the 
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decree-holder sought to attach in execu- 
tion, property of the family which had 
passed into, the hands of his sons by sur- 
vivorship. The sons objected to the at- 
tachment challenging the debt as immo- 
ral and illegal in the suit to which the 
creditor was referred. While terming the 
action of the father in not accounting for 
the sums which he had collected as dis- 
honest, it is observed in that case that 
dishonesty was not of such a nature as 
to absolve the defendants, that is, the 
sons, from their pious obligation to dis- 
charge their father’s debts. The learned 
Judges observe in (1893) ILR 16 Mad 99, 

"Upon any intelligible principles of 
morality a debt due by the father by 
reason of his having retained for himself 
money which he was bound to pay to an- 
other would be a debt of the most sacred 
obligation and for the non-disclosure of 
which punishment in a future state might 
be expected to be inflicted, if in any. The' 
son is not bound to do anything to relieve 
his father from the consequences of his 
own vicious indulgences, but he is surely 
bound to do that which his father him- 
self would do were it possible, viz., to 
restore to those lawfully entitled money 
he has unlawfully retained”. 

In AIR 1943 PC 142, at p. 146, above 
cited the Judicial Committee expressed 
their concurrence with the aforesaid view 
and with reference to the case before 
them their Lordships observe — 

"The subsequent dishonest conduct of 
Danapal, which led to the suit and the 
decree so much relied upon by the courts 
in India and made the basis of their deci- 
sion, cannot in their Lordships’ view 
affect the nature of the father’s debt 
which at its inception was a just and 
true debt. As no such immorality or il- 
legality in the nature of the original debt 
as would absolve them from the obliga- 
tion to discharge it has been shown by 
the respondents, the debt, sought to be 
realised is not an Avyavaharil^a debt... 

In Gurunatham Chetty v. Raghavalu 
Chetty. (1908) ILR 31 Mad 472 at p. 47f a 
Bench consisting of Sir Arnold White, 
C. J. and Wallis, J.. with reference to a 
case where an undivided Hindu father 
acted as the administrator of an estate 
and was made liable for moneys received 
by him and not properly accounted lor. 
affirming the liability of the son for tho 
debt, it is observed — 

"The evidence is not in our opinion 
sufficient to warrant us in holding that 
the failure by the third defendant to ac- 
count as an administrator amounted to a 
criminal offence”. 

The question has received a detailed con- 
sideration by a Full Bench of the Andhra 
Pradesh High Court in • Venkateswara 
Temple v. Radhakrishna, AIR 19G3 Andh 
Pra 425 at p. 427, Chandra Reddy, C. J„ 


who delivered the judgment of the 
Bench, summarised the position thus;— 

"What emerges: from these rulings Is 
that a son could claim, immunity only 
where the debt in its origin was immoral 
by- reason of the money having been ob- 
tained by the commission of an offence; 
but not where the father came by the 
money lawfully but subsequently misap- 
propriated it. It is only in the former 
case that the debt answers the descrip- 
tion of an Avyavaharika debt. If origi- 
nally the taking was not immoral, i.e., if 
it did not have a corrupt beginning or 
founded upon fraud, it could not be cha- 
racterised as an' Avyavaharika debt and 
the son could not be exempted from sa- 
tisfying that debt. The supervening 
event, namely, the misappropriation later 
on would not change the nature of the 
debt. The vices should be inherent in 
the debt itself”. 

When examined in the light of the 
abovesaid principles, it is impossible to 
hold that the liability evidenced by the 
decree debt in O. S. 392 of 1955 is avya- 
vaharika in character. It is not even 
pleaded in the plaint that the origins’ 
entry by defendants 1 and 2 on the pro 
perties of defendants 3 to 5 was trespas: 
or otherwise unlawful and illegal. The^ 
had taken up management of the proper- 
ties for all appearances and ostensibR 
bona fide in the interests of the defen- 
dants 3 to 5 who were minors, and close- 
ly related. They had been in manage- 
ment of the properties for over six years 
and their accountability for the manage- 
ment was settled at a panchayat. They 
were found liable to account for a sum 
of Rs. 20,000. Ex facie it is a civil liabi- 
lity to account, which was quantified and 
settled by a panchayat. The origin of 
the liability is not repugnant to good 
morals. The second defendant appears to 
have acted as a de facto guardian for the 
minors. As and when the second defen- 
dant assisted by the first defendant realis- 
ed money from the estate, his obligation to 
account to the minors arose. His later 
failure to account may be dishonest, but 
that cannot alter the original character 
of the obligation and make it criminal 
even initially. We agree in the circum.s- 
tances with the conclusion of our learn- 
ed brother confirming the iudgment of 
the trial court that the promissory note 
was executed for amounts lawfully due 
and payable by defendants 1 and 2 to 
defendants 3 to 5, that the debt at its in- 
ception was lawful and therefore bind- 
ing on the plaintiffs. In the result the 
appeal fails and is dismissed with co.sts. 

BDB/D.V.C. Appeal dismissed. 
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Workmen of Dalmia Cement (Bharat) 
Ltd. and others, Petitioners v. State Gov- 
ernment of Madras and others, , Respon- 
dents. , 

Writ Petitions Nos. 1721 of 1966 and 
1929, 2900, 2901, 3817, 3436 and 3562 of 
1967, D/- 16-2-1968. 

(A) Industrial Disputes Act (1947), 

Sec. 2(k) — Dispute raised by Union — 
Mere fact that subsequently, the worker 
concerned requested reconsideration will 
not make the dispute any the less an in- 
dustrial dispute. (Para 8) 

(B) Industrial Disputes Act (1947), Ss. 
10(1), 12(5) — Order passed under S. 10(1) 
read with S. 12(5) — ^Power of Court to 
interfere. 

The Government in passing an order 
under S. 10(1) read with S. 12(5) is act- 
ing in an administrative character, and 
has an option to make the reference or 
not depending on the facts of each case. 
It is open to the Government in coming 
to a conclusion under S. 12(5) to take 
note of the relevant facts which may be 
brought to its notice and it need not 
confine itself to the report of the conci- 
liation officer. The power of the Court 
in interfering with an order passed under 
S. 10(1), read with S. 12(5) of the Act is 
very limited and is confined to interfer- 
ence in cases where the Government in 
passing an order of reference is guided 
by matters which are extraneous and 
not germane to the questions. Case law 
Ref. (Para 10) 

(C) Industrial Disputes Act (1947), Ss. 
10(1), 12(5) — Refusal to make reference 
in the first instance — Subsequent order 
of reference — If competent. 

On a reading of S. 10(1), it is clear 
that the power of the Government is un- 
limited and it can refer a dispute when 
it is of opinion that an industrial dispute 
exists or is apprehended. The opinion of 
the Government is subjective and the 
question whether a dispute exists or is 
apprehended is also for the Government 
to decide. Considering the various pro- 
visions of the Act, it is also clear that 
this power is exercisable at any time, 
that is, even after the Government had 
refused to make a reference at the first 
instance. It is unnecessary to consider 
the question whether the Government 
having once refused to make a reference 
and recorded its reasons under S. 12(5), 
it could make a fresh reference. The 
Government can always make a reference 
under S. 10(1) whatever action it might 
have taken under S. 12(5) earlier. 

(Para 14) 
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Cases Referred: Chronological Paras 
(1968) 1968 Lab IC 832= (1967) 2 
Lab LJ 407 (Mad), Coimbatore 
District Textile Mills Staff Union 
V. State of Madras 10 

(1966) 1966-1 Lab LJ. 807=1966 All 
LJ 52, Shanker ^ Flour, Rice and 
Dal Mills V. Labour Court 12 

(1964) AIR 1964 SC 1617 (V 51)= 

(1964) 1 Lab LJ 351, Bombay 
Union of Journalists v. State of 
Bombay 1 0 

(1964) 1964-1 Lab LJ 644=65 Pun 
LR 901, Rawalpindi Victory Trans- 
port Co. V. State of Punjab 12 

(1963) 1963-1 Lab LJ 340 (All), 

L. H. Sugar Factories & Oil Mills 

V. State of U. P. 12 

(1963) 1963-2 Lab LJ 717= (1963) 2 
Mys LJ 230, Vasudeva Rao v 
State of Mysore 12 

(1962) AIR 1962 AU 70 (V 49)= 

(1961) 1 Lab LJ 686, L. H. Sugar 
Factories and Oil Mills Ltd. v. 

State of U. P. 12 

(1962) 1962-1 Lab LJ 555= (1961-62) 

21 FJR 241 (Pimj), Panipat Wool- 
len & General Mills Co. Ltd. v. 
Industrial Tribunal 12 

(1960) AIR 1960 SC 1223 (V 47)= 

(1960) 2 Lab LJ 592, State of 
Bombay v. Krishnan 10 

(1958) AIR 1958 SC 1018 (V 45)= 

1959 SCR 1191, State of Bihar v. 

D. N. Ganguly 11, 12 

(1958) AIR 1958 Andh Pra 276 
(V 45)= (1958) 1 Lab LJ 20, Guru- 
murthi v. Ramulu 12 

(1956) AIR 1956 Mad 113 (V 43)= 

(1956) 1 Mad LJ 280, Radhakrishna 
Mills V. State of Madras 12 

(1956) AIR 1956 Mad 115 (V 43)= 

(1956) 1 Lab LJ 498, Sri Rama 
Vilas Service Ltd. v. State of 
Madras 12 

(1953) AIR 1953 SC 53 (V 40)= 

1953 SCR 334, Madras State v. 

C. P. Sarathy 10 

In W. P. No. 1721 of ’66 
Aiyar, Doha, G. Venkataraman and A. 
L. Somayajulu, for Petitioners; Govt, 
Pleader, V. K. Thiruvenkatachari for King 
and Partridge, T. N. C. Rangarajan, for 
Respondents. 

In W. P. No. 1929 of ’67 
S. Gopalaratnam, for Petitioner; Govt. 
Pleader and V. Venkataraman, for Res- 
pondents. 

In W. P. Nos. 2900 and 2901 of ’67 

M. R. Narayanaswami, for Petitioner; 
Govt. Pleader and K. V. Sankaran, for S 
Ramaswami, for Respondents. 

In W. P. No. 3817 of ’67 
V. K. Thiruvenkatachari and T. N. C. 
Rangarajan, for King and Partridge, for 
Petitioners; Govt. Pleader, B. R. Doha of 
Aiyar and Doha and G. Venkataraman 
and A. L. Somayajulu, for Respondents. 
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In W P. No. 3436 of ’67 

V. K Thiruvenkatachari for King and 
Partridge, fui Petitioners; Govt. Pleader, 
3, R. Jjvia of Aiyar and Dolia, for Res- 
pond-=nts. 

In W. P. No. 3562 of ’67 

V K. Thiruvenkatachari for King and 
Partridge and T. N. C. Rangarajan, for 
Peti’^ioners; Govt. Pleader and B. R. Dolia 
of Aiiv^r and Dolia and G. Venkataraman 
ani A. L. Somayajulu, for Respondents. 

ORDER: — The question that arises in 
all these Writ Petitions is whether the 
Government having once declined to re- 
fer an industrial ispute for adjudication 
after consideration of a conciliation re- 
port, could, by a subsequent order, refer 
the same dispute for adjudication. 

2. Writ Petitions Nos. 2900/67 and 
2901/67 relate to a dispute between Best 
and Co. (P.) Ltd. and its workers. 
M/s Best & Co., was owning seven fac- 
tories in Madras, and each of these fac- 
tories had its own licence issued under 
the Factories Act, and workmen had 
been recruited for each factory separate- 
ly. One of the factories, namely, Besto- 
nite Factory, had to stop production due 
to non-availability of sulphuric acid. The 
factory was closed on 9-1-1966 and thirty- 
four employees, (29 workers and 5 in the 
staff section) were given notice and paid 
closure compensation. Of the thirty-four 
persons, seventeen persons (12 workers 
and five staff) received the amount and 
settled the accoimts. The other seven- 
teen put forward a claim through the 
Union that they should be absorbed and 
provided mth employment in the other 
-factories owned by the petitioner. The 
company declined the request of the 
Union and conciliation proceedings were 
held by the Labour Officer, who by his 
report dated 25-5-66 intimated to the 
Government that no conciliation could be 
effected. 

After considering the said report as 
well as the communication from the Com- 
missioner of Labour dated 9-8-66, the 
Government acting imder Section 12 (5) 
•of the Industrial Disputes Act passed an 
order dated 3-9-1966 declining to refer 
the dispute for adjudication. The Goy- 
■ernment stated in the order that the 
Bestonite Factory -was closed for bona 
fide reasons and that the other factories 
owned by the petitioner were separate 
entities and therefore, it was not possible 
to absorb the i affected workers m_ any of 
them. The Union persisted in their claim 
and addressed a letter to the Deputy Sec- 
retary to Government, Department of 
Indu^ries, Labour and Housing on 
19-11-66 asking for reconsideration of me 
earlier order of the Government declin- 
ing to make a reference for adjudication. 

A copy of the letter was served on the 
company. Subsequently, the Labour Ofii- 
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cer requested a representative of the peti- 
tioner to go over to his ofBce for discus- 
Sion on 17-3-1967. The petitioner com- 
pany explained their stand. Subsequent- 
ly, by an order dated 11-7-1967 the Gov- 
ernment, purporting to exercise the 
powers conferred on it under Sec. 10(l)(c) 
of the Industrial Disputes Act, referred 
the matter for adjudication to the Labour 
Court. W. P._ No. 2900/67 is filed for the 
issue of a Writ of Certiorari for quashing 
the order of the Government referring 
the matter for adjudication on the ground 
fJiat it is illegal, ultra vires and lacking 
in bona fides and opposed to principles of 
natural justice. W. P. No. 2901/67 is filed 
by the Cqinpany for the issue of a Writ 
of Prohibition restraining the Labour 
Court from proceeding with the trial and 
enquiry of the reference made to it by 
the Government. 

3. W. P. No. 1929/67 relates to the 
dispute between the Kumbakonam City 
Union Bank Ltd., and the Secretary, 
Kumbakonam City Union Bank Em- 
ployees Union, Kumbakonam. The Bank 
served a memo to S. Sivaraman, an em- 
ployee of the Bank on 14-9-66 asldng him 
to furnish his explanation as to why he 
should not be charged for certain offen- 
ces. On 21-9-1966. Sivaraman furnished 
his reply. On receipt of the explanation, 
four charges were framed against the , 
first respondent on 29-9-66 and he was 
notified that an enquiry would be con- 
ducted in accordance with the principles 
of natural justice on 5-10-66 at 4 P. M. 
On 5-10-66, an enquiry was held by a 
sub-committee when Sivaraman was pre- 
sent and evidence was recorded. On 13- 
10-66, the enquiry body arrived at a 
provisional conclusion that Sivaraman 
was guilty. Notice was given as regards 
the proposed punishment and on receipt 
of the written statement from Sivaraman, 
the sub-committee on 17-10-66 dismissed 
him from service. The staff Union of the 
Bank took up the matter and gave notice 
calling for reinstatement of Sivaraman. 
The Labour Officer opened conciliatory 
talks and subsequently on 18-3-67 the 
Labour Officer submitted his failure re- 
port to the Government under Sec. 12(4) 
of the Industrial Disputes Act, On 25-4- 
67. the Government declined to refer the 
dispute on the ground that Sivaraman 
was dismissed from service after proper 
enquiry, in which charges against him 
have been proved and that there was no 
violation of the principles of natural jus- 
tice. Subsequently, the Government on 
a consideration of its order passed on 
25-4-67, referred for adjudication the dis- 
pute between the Bank and tlie Union. 

W. P. No. 1929/67 is filed by the Bank 
for the issue of a Writ of Certiorari to 
quash the order of the Government re- 
vising its own order and referring the 
dispute for adjudication. 
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W.P. No. 3^^e^i^ed"'Enn'Se, Vr 
fr£uf°ra“ rit C«tlorari„'efS5 

for the records in Housing 

ment of 1967 reviewing i^ 

dated 4th November ^e 

earlier order an workmen of the 

for adjudicati^. ten suspended 

Welding Nepartmen ^ gj^ding on 

for misconduct for SIX day 

July 1966. On 2nd J y ^lut re- 

ten workmen snorted f ^^g^^otted to 
fused to do any work tna^ appeals by the 
them in spite o^, J’.^^gj-e suspended on 

Management. Lquiry. The ten 

the same day pen^S in the pre- 

workmen con^hn j^o.-dours. On the 

mises after the wor^g framed on 

3rd July ^®^®’_n^and ttiey were asked to 
the ten enddiiW to be held m 

be present j^iy 1966. The work- 

the office on the 4th "r^^auiry, but con- 
men ’did not attend the enqu^.^^^ 
tinned to remain in tne_^^^ 
out doing any gi-„rges against the 

duly held and t proved. The 

workmen were Jj^^djo ^ from 

workmen were thereupo rais- 

service. The S^ff Ynion^^ dismissal 

ed the disP^® was taken up by 

of the ThI Labour Officer 

the Labour Officer. i4tb Decern- 

£S£?* to'Ser the dgpute ior a«utoa- 
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were dismissed af ter a enq g^i^^ggnent- 
they rrfused to ^P^^^ Department of 

ly by G. O. Rt ^ Housing dated 4tb 

Industries. Labour a ^.^^^^nment refer- 

Noyember 1967 ^Le g^gation..^ 
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The matter '^as ^en ^^°^“paiiiVho 
by the Labour Officer, 

sSit a con^^tion report to the Govern^ 
ment on '^^^.P'^^°gnort the Government 
tSS” G.°0. Rt. Ho. 1*8. 

ter lor ‘™/ gTaccora- 

S'c?^^Se'"rule? ot .the ?omP™y 
that there was 1721/66 

Union thereupon ^td,. 

SS^Mor tS°Lsue ol wS of Mand|- 
praying Government to reier 

SfdS?rSffor adjudication. SubgOPentj 

ly the Government passed an 
Reference on 6th September. 1967. 


ember. 1967 Xatiom The lega- 

red the patter for ^ challenged in 

1317/67 The petitioner has 

S."prS/edl||e iss« ^a^-it^l 
S^STom f “eeLp with the refer- 
ence. 
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Swammathan, Casme orissa Cement 

Ltd.. Dalmiapuram to M/s Onssa 

^fiiaSif cSit (Bhiat) M., D^nda- 

Quently'srvaminathan did not lorn (^^a 

a^s^h%"on';sa^^^^^^ 

ground of abandonment of employmen . 


8- ?; ”°BharS''’He1^“Elcc«SS 

??? and the” oUer Plant 
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charge sheet was gi submitted an 

7th May, 1966 The woik^^^^ 

explanation on 13 o ViolH an enquiry, 
ees The Management held an enqi^> 

fn'lltt, 13th. and 16^ 

2^ ^'’june 1966 holding .that ^6 

SarT of tee^angg »d 

r, r +>,„+ +hp charge was made out and 
elusion that the cnarge remov- 

fh.° wolkeT S “c?;dc“ irom 1st 
^dv 1966 The Union raised a dispute 
S/’the'Uiir Officer aoWted a r^_ 

on the ground that the workman 

EW^S^wffich SS"e 
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i^iS G. o. Et. Ms. No. 1697 mal^g a 
reference of the same dispute for .adffi^- 
+;r>T. The order of reference is chm 
i J W P No. 3562/67 praying for, 
the issue of a Writ of Certiorari quashmg 
the order of reference. 


T To all the above Writ Petitions, 

was declined, is questioned. 

8. Before considermg the 
+ioo a nlea by the petitioner m W. f- ^o* 
34:?6/67^that the dispute is not an mdus- 
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/dispute may be disposed of The 
^pute was originally taken bv th^ 
Umon, but the petition for “consideS! 

Therrfore^t'^ the aggrieved person, 

aneretore, It was submitted that the dis- 

lacceoSd fo; 'contention cannot be 

fir''^PT ■ ’ tor, the dispute was raised bw 


"^tie Industrial Disputes Act 1947 
was enacted to make provision for the 

SSt2^ The settlement of industrial 
^putes. The Act provides for the con- 

tio2^°nffi°'^ Committee, Concilia- 

CoSrts^^f''^ r°^ Conciliation, 

^ouits of Inquiry, Labour Courts 
Tnbunals and National Tribunals for 
^ttlement of disputes. Section 10 pro- 
wdes for refer^ces of disputes to Boards 

en^W ^ °+h ^^^nnals. Section 10 fl-A) 
enables the Government when it is of 
opimon that any industrial dispute exists 
or IS apprehended, to refer, by an order 
m ipVnting at any time, the dispute to the 
Board or to the Court of Enquiry or I 
TribMal as the case may be. Chapter IV 
of the Act prescribes the procedure 
powers and duties of the authorities. Sec- 
hon 12 ^^erates the duties of conci- 
liation Officers. Section 12(1) provides 
that where any industrial dispute exists 
or IS apprehended, the Conciliation Offi- 
''"here the dispute relates to 
utility service and a notice under 
Sec 22 has been given, shall, hold conci- 

prescribed man- 
ner. Under Sea 12(2) the Conciliation 
Umcer is empowered to investigate the 
dispute and all matters affecting the 
m^ite and the right settlement thereof, 
and do all such things as he thinks fit for 
tPe purpose of inducing the parties to 
amicable settlement 
conciliation has been 
effected the Conciliation Officer is requir- 
ed to send a report to the appropriate 
Government with a memo of settlement 
signed by the parties. If no such settle- 
ment is arrived at under sub-sec. (4) of 
Section 12 the Conciliation Officer is re- 
quired to send a full report setting forth 
tile steps taken by him and the circum- 
stances and the reasons on account of 
which a settlement could not be arrived 
at. Sub-section (5) provides that if. on 
a consideration of the report referred to 
in sub-sec. (4), the appropriate Govern- 
ment is satisfied that there is a case for 
reference to a Board or Labour Court 
Tribunal or National Tribunal, it mav 
make such a reference, and where the 
Government doo.s not make such a refer- 
^ce, it shall record and communicate to 
Parties concerned its reasons therc- 


Ltd. V. State (Kailasam J.) A.I.B. 

of “he Art S^be^ fh“- 12 (5) 

several decisions of matter of 

In MadrarlSI v C P 

ins” ”2Srence'^™T?'sMiS° ion 1 “?^ 

a°rW fiefe 

ppinion as to tte SSnal eSst*” “ 
industrial dispute ej^tence of an 

to the dischar^^ of its step 
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the manner 
?t, the power to make refer- 
to exercise if it comes 

mnoo V, conclusion that a case for refer- 

s2tioJ^fn^m" be found in 

sonable to hold that section 12 (5) by it- 
self and independently of section 10 fl) 

appropriate Gov- 
fntVbf ® reference. The Court 

fpndpd^ fu ‘ d could not be con- 
tended that the appropriate Government 
acting under section 12 (5) of the aTi 2 
bound to base its decision only on a con 
sideration of the report made hy the 

S°wn UH °b Section 12 (4) 
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mandamus is not sitting in appeal over 
the decision of the Government; never- 
theless if the court is satisfied that the 
reasons given by the Government for re- 
fusing to make a reference are extra- 
neous and not germane, then the Court 
can issue a writ. It is open to the Gov- 
ernment in considering the question of 
expediency to enquire whether the dis- 
pute raises a claim which is very stale 
or which is opposed to the provisions of 
the Act, or is inconsistent with _ any 
agreement between the parties and if the 
Government comes to the conclusion that 
the dispute suffers from infirmities of 
this character, it may refuse to make the 
reference. 

In Bombay Union of Journalists v. 
State of Bombay, (IQSil 1 Lab LJ 351— 
(AIR 1964 SC 1617) the Court held that 
in considering an order made by the Gov- 
ernment under Section 10 (1) read with 
Section 12 (5), the Court is not sitting in 
appeal over the order and is not entitled 
to consider the propriety or the satisfac- 
tory character of the reasons given by 
the Government. The decisions referred 
to above were considered by this Court 
in Coimbatore District Textile Mills Staff 
Union v. State of Madras, (1967) 2 Lab 
LJ 407= (1968 Lab IC 832) (Mad). 
The effect of these decisions is that the 
Government in passing an order under 
Section 10 (1) read with Section 12 (5) 
is acting in an administrative character, 
and has an option to make the reference 
or not depending on the facts of each 
case. It is open to the Government in 
coming to a conclusion under Sec. 12 (5) 
to take note of the relevant facts which 
may be brought to its notice and it need 
not confine itself to the report of the 
Conciliation Officer. It mil thus be seen 
that the power of the Court in interfer- 
ing with an order passed under Section 
10 (1), read with Section 12 (5) of the 
Act is very limited and is confined to in- 
terference in cases where the Govern- 
ment in passing ^n order of reference is 
jguided by matters which are extraneous 
land not germane to the questions. 


31- The main contention on behalf of 
the petitioners is that the Government 
has no authority to cancel an order issued 
under Section 10 (1) of the Act. It is 
contended that if the legislature intended 
to confer on the appropriate Government 
a power to cancel an order made under 
Section 10 ( 1 ), the legislature would have 
made a specific provision in that behalf 
and would have prescribed appropriate 
limitation on the ■ exercise of the said 
power. In support of this contention, a 
of the Supreme Court in the State 
N. Ganguly, 1959 SCR 
1958 SC 1018) was strongly 
relied on. ^ In that case, the Government 
after making a reference under Section 


10 (1) of the Industrial Disputes Act, can- 
celled the reference in respect of which 
an industrial dispute was pending adju- 
dication before the Tribunal. The Sup- 
reme Court held that the order cancel-, 
ling the reference was illegal, and could 
not be sustained. Repelling the conten- 
tion that a power to cancel or supersede 
a reference must be held to be included 
under Section 21 of the General Clauses 
Act, 1897, the Court held that the rule 
of construction embodied in Section 21 
can apply to the provision of .a statute 
only where the subject matter, context 
and effect of such provisions are in no 
way inconsistent with such application. 
The Court after referring to the various 
provisions of the Act observed that it is 
only when an order in writing is made 
by the Government referring an indus- 
trial dispute to the trifaunaZ, proceedings 
commenced; but the scheme of the rele- 
vant provisions would prima facie seem 
to be inconsistent with any power in the 
appropriate Government to cancel the 
reference made under Section 10 (1). 
After referring to the provision of Sec- 
tion 12 (5) which makes it incumbent on 
the Government to communicate its rea- 
sons if it decides not to make a reference 
the Court observed that if the appellant’s 
argument that the Government could 
withdraw the reference, it would mean 
that even after the order is made by the 
appropriate Government under Section 
10 (1), the said Government can cancel 
the said order without giving any rea- 
sons. It proceeded to observe that this 
position is clearly inconsistent with the 
policy underlying the provisions of Sec- 
tion 12 (5) of the Act and that if the 
legislature had intended to confer on the 
Government the power to cancel an 
order under Section 10 (1), the legislature 
would have made a specific provision in 
that behalf and would have prescribed 
appropriate limitations for the exercise 
of the said powers. 

12. The • above quoted passage is re- 
lied on by the learned Counsel for the 
petitioner who submitted that the obser- 
vations are equally applicable to an order 
by the Government making the state- 
ment in general terms and is not confin- 
ed to that portion of Section 12 (5) which 
relates to the Government making a re- 
ference. On the other hand, on behalf of 
the Government and the respondents, it 
was strongly contended that the observa- 
tions should be confined to the facts of 
that case in which the Government made 
a reference and the other provisions of 
the Act became operative, and not to a 
case where the Government had refused 
to make a reference. While the observa- 
tions were made with reference tp a case 
in which the Government sought to 
withdraw a reference already made, the 
statement that if the legislature had in- 
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tended to confer on the appropriate Gov- 
ernment the power to cancel an order, it 
would have made a specific provision, 
cannot be said to be inapplicable to that 
part of Section 12 (5) where the Govern- 
ment . had refused to make reference for, 
in that case also, there is no specific pro- 
vision enabling the Government to pass 
an order directing a reference where it 
had already decided not to make a re- 
ference and recorded and communicated 


respect, I am imable to accept this rea- 
soning, for, even in refusing to make a 
reference, the Government will have to 
exercise its power and give reasons for 
not making the reference. The decision 
also does not refer to the decision of the 
Supreme Court in the Ganguly’s case re- 
ferred to above, on which strong reliance 
was placed by the learned counsel for 
the petitioner. 


the parties the reasons therefor. 


The learned Government Pleader re- 
ferred to a decision of this Court in Ra- 
dhakrishna Mills v. State of Madras, AIR 
•1956 Mad 113 and Sri Rama Vilas Ser- 
vice Ltd. V. State of Madras, AIR 1956 
Mad 115 where Rajagopalan, J., held that 
an order under Section 12 (5) made on a 
consideration of the conciliation report 
is purely administrative in character and 
that the Government could pass any 
number of orders. To the extent, the 
decision rules that the Government can 


pass an order withdrawing a reference 
which had been made already, it is not 
in conformity with the decision of the 
Supreme Court, in 1959 SCR 1191= (AIR 
1958 SC 1018). Several High Courts have 
taken the view that the Government 
after refusing a reference can subse- 
quently make a reference: Vide the de- 
cisions in Gurumurthi v. Ramulu, (1958) 
1 Lab LJ 20= (AIR 1958 Andh Pra 276), 
Andhra Pradesh High Court; L. H. Sugar 
Factories and Oil Mills Ltd. v. State of 
U. P., (1961) 1 Lab LJ 686= (AIR 1962 
All 70), Allahabad High Court; Panipat 
Woollen & General Mills Co. Ltd. v. In- 
dustrial Tribunal, (1962) 1 Lab LJ 555 
Punjab High Court; L. H. Sugar Facto- 
ries & Oil Mills V. State of U. P., (1963) 
1 Lab LJ 340, Allahabad High Court; 


Vasudeva Rao v. State of Mysore, (1963) 
2 Lab LJ 717, Mysore High Court; Rawal- 
pindi Victory Transport Co. v. State of 
Punjab, (1964) 1 Lab LJ 644, Punjab High 
Court; and Shanker Flour, Rice and Dal 
Mills 'v. Labour Court, (1966)" 1 Lab LJ 
807, Allahabad High Court. These deci- 
sions have not considered the effect of 
the decision of the Supreme Court in 1959 
SCR 1191 = (AIR 1958 SC 1018). They 
expressed the same view as expressed by 
this Court in AIR 1956 Mad 113 and -AIR 
1956 Mad 115. In (1966) 1 Lab IJ^ 80^, 
in considering the question whether the 
State Government, when once it decided 
not to refer the dispute, it could subs^ 
quently exercise the power, the Court 
observed that if a reference is rnade, it is 
ewdent that a power had been ex- 
ercised; but if no reference is made, it 
clearly showed that the power had not 
been exercised, and that onlj’ when a re- 
ference is made that the power conferred 
can be taken to have been exercised and 
the refusal to make a reference does not 
entail the exercise of any power, >Vith 


13. The contention of the learned 
counsel, that applying the reasoning of 
the Supreme Court that the absence of 
a specific legislative provision enabling 
the Government to cancel an order ivith- 
drawing a reference would apply t© an 
order under Section 12 (5) refusing to 
make a reference, cannot be said to be 
without basis. 

14. Mr. Doha, learned Counsel for the 
petitioner in W. P. No. 1721/66, submitted 
that whatever may be the position with 
regard_ to the power of the Government 
to revise an order refusing to make a re- 
ference, the Government has ample and 
unrestricted powers imder Section 10 (1) 
of the Act which may be exercised at 
any time and the Court udll not be com- 
petent to question it, unless the order is 
made for extraneous reasons. Section 
10 (1) confers unlimited powers on the 
Government. The power to make a re- . 
ference can be availed of by the Gov- 
ernment, if it is of opinion that any in- 
dustrial dispute exists or is apprehended 
by making a reference in writing at any 
time. This reference can be made either 

on a concihation report under Section 12 
(4) or directly under Section 10 (1). If 
it is made under Section 12 (5), it acts 
on the conciliation report and other mate- 
rials that may be available to it. But 
when it acts under Section 10 (1), the 
Government may malce a reference when 
it is of the opinion that an industrial di^ 
pute exists or is apprehended, npd this 
reference can be made at any time. The 
opinion of the Government is subjective 
and cannot be questioned by this Court, 
l\ffaether an industrial dispute exists or 
is apprehended is a matter for the Gov- 
ernment to determine. The Government 
when making an order of reference ts 
not under an obligation to give its reasons. 

The fact that the Government has re- 
fused to refer under Section 12 (5) will 
not bar the Government’s right to males 
a reference under Section 10 (1). 

The contention of Mr, Doha is that tI\Q 
refusal of the Government to make an 
order of reference does not determine an 
industrial dispute. An industrial dispute 
is only settled under Section 12 (3) where 
the parties accepted the conciliation, or 
under Section 18 (1) when an award fa 
passed. As the industrial dispute conti- 
nues, it may be that the Government on 
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while it is seen that this Muthuvelu Pil- 
lai and subsequently his transferees have 
been in possession and enjoyment of the 
entire property asserting absolute title in 
themselves, it is fovmd by the Courts be- 
low that under the Court auction sale in 
execution of the decree against Venkata- 
swami Mudaliar, the interests of the 
plaintiff did not pass to the court-auction 
purchaser. The suit was on a promissory 
note executed by Venkataswami Muda- 
liar and the plaint clearly established 
that the promissory note debt was incur- 
red by Venkataswami Mudaliar _ in his 
individual capacity, Muthuvelu Pillai had 
prayed only for a personal decree 
against Venkataswami Mudaliar and in 
the circumstances only the right, title and 
interest of Venkataswami Mudaliar in the 
suit property could pass to the court-auc- 
tion purchaser Muthuvelu Pillai. The 
finding of the Courts below in this regard 
is that notwithstanding the fact that the 
decree-holder had proceeded to bring the 
entirety of the property to sale and pur- 
ported to purchase the entirety of the pro- 
perty, the court-auction sale was not 
binding on the plaintiff and it could not 
pass the interests of the plaintiff to Mu- 
thuvelu Pillai. Of course, Muthuvelu Pil- 
lai had taken possession of the entirety 
of the property pursuant to the court- 
sale and had on redemption entered into 
possession of the entirety of the suit pro- 
perty. 

4. On these facts, it is contended for 
the plaintiff that as he is not bound by 
the sale, his right of redemption is out- 
standing and he is entitled to redeem and 
secure possession of his share in the pro- 
perty. It is said that though Muthuvelu 
Pillai at the court-auction purchased the 
entire property subject to the usufruc- 
tuary mortgage, in law, he acquired only 
the interests of his brother Venkataswami 
and stepping into his shoes, he became a 
co-mortgagor ^vith the plaintiff. He ac- 
quired no higher right by the auction 
purchase. As a co-mortgagor he was en- 
titled to redeem and get possession of the 
entire mortgaged property on 6-11-1936, 
his possession was in accordance with 
law in the right of a redeeming co-mort- 
gagor and his possession could not be 
considered to be adverse to the plaintiff. 
His Court auction purchase secured to 
him only the right, title and interest of 
the judgment-debtor and nothing more, 
and his judgment-debtor had only the in- 
terests of a co-sharer in the equity of 
redemption. The stand for the plaintiff 
to this extent is perfectly justified and 
correct. Equally the charge and conwc- 
tion for criminal trespass against the 
plaintiff, his brother and aunt by itself 
cannot make the possession of Muthuvelu 
Pfilai hostile to the plaintiff. The at- 
tempted trespass was in 1937 and Mu- 
thuvelii Pillai’s possession was in accord- 
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ance with law in the right of co-mort-. 
gagor who had paid off the entire mort- 
gage amount. Muthuvelu Pillai was in the 
circumstances entitled to hold on to the 
property till he was paid as contribution 
the proportionate part of the mortgage 
debt and the expenses of redemption by 
the non-redeeming co-mortgagor-plain- 
tiff. When Muthuvelu Pillai as a co- 
mortgagor redeemed the mortgage, the 
mortgage as to his half share in the pro- 
perty was extinguished and as to the 
share of the plaintiff, he stood in the 
shoes of the mortgagee he had redeemed, 
vis-a-vis, the co-mortgagor Muthuvelu 
Pillai stood subrogated to the rights of 
the mortgagee who was redeemed — see 
Sections 92 and 95 of the Transfer of 
Property Act. Learned Counsel contend- 
ed that such being the character of Mu- 
thuvelu Pillai’s possession the case is 
governed by Article 148 of the Indian 
limitation Act and the plaintiff has 60 
years from the date of the mortgage to 
redeem his half share in the suit proper- 
ty. It was submitted that there has been 
no redemption by him and that Eis right 
of redemption had not been extinguished 
by any act of his or by any decree of 
Court to bar him from suing for redemp- 
tion. 

5. Per contra, it was urged for the 
defendants that Muthuvelu Pillai and 
after him, his transferees have been 
openly and notoriously proclaiming 
against the plaintiff, rights in the entire- 
ty of the suit property and that there- 
fore they have prescribed title to the 
entirety of the suit property by adverse 
possession. It is this argument that found 
acceptance at the hands of the learned 
District Munsif. The learned Subordinate 
Judge on appeal accepted the contention 
on behalf of the plaintiff that the plain- 
tiff as one of the mortgagors had 60 years 
to redeem and he cannot be forced to 
redeem at an earlier date merely because 
Muthuvelu Pillai and his transferees 
were asserting rights putting forward ad- 
verse claims. The learned Subordinate 
Judge was of the view that the plaintiff 
y'as not legally boimd to sue for posses- 
sion merely because adverse claims were 
put forv’^ard by Muthuvelu Pillai and his 
transferees. Reliance was placed by the 
learned Subordinate Judge on the deci- 
sion in Kelu v. Chekkara Cheppan, AIR 
1937 Mad 451 and this decision is now 
again pressed for the plaintiff. It is ob- 
ser\’-ed in that case as below: — 

"Vhen a person who is not a mortga- 
gor, under a mistaken claim, pays off a 
mortgage debt, he cannot extinguish it; 
for he has no right to do so. The only 
person who can extinguish a mortgage, is 
the person who is entitled to redeem that 
mortgage and merge the haortgage in his 
own rights of mortgagor or mortgagee." 
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Learned Counsel for the plaintiff lays 
considerable stress on this observation. 
But I fail to see its application to the 
facts of the present case. That is a case 
of a person in the bona .fide belief that 
he was entitled to redeem, redeeming the 
mortgage. In that case it is observed that 
when a person believes that he was en- 
titled to redeem the mortgage either 
under the impression that he was a 
rnortgagor or that he. had some other 
right in the property which would entitle 
him to redeem, on payment he would be 
entitled to the rights of the mortgagee by 
way of subrogation or a like equitable 
principle. But on such payment the 
mortgage debt as such was not extin- 
guished. It is also observed examining 
the question of adverse possession by the 
person so redeeming, that the mere asser- 
tion by a person in possession of the pro- 
perty when the mortgagor had no imme- 
diate right to possession, which was not 
coupled with some act definitely inter- 
fering with the rights of the mortgagor, 
would not amoimt to an ouster of the 
mortgagor, that would force him to take 
some immediate action under pain of 
losing rights to the property by adverse 
possession. It was held in that case that 
a mortgagor who had 60 years to redeem 
could not be forced to redeem at an ear- 
lier date, merely because some one was 
asserting adverse claims to the property. 
It is said that the correct test applicable 
in these cases is whether the possession 
and acts of the person claiming adversely 
can be referred to any legal right that 
he possessed. Submissions were made 
based on this decision and other decisions 
were also referred to for contending that 
Muthuvelu Pillai and the transferees 
from him must be looked upon only as 
mortgagees. 

6. The facts of this case are not so 
simple for the application of the decision 
in AIR 1937 Mad 451. It may be that if 
possession had continued in Muthuvelu 
Pillai, the plaintiff could rely on Article 
148 of the Limitation Act and claim full 
60 years, from the date of the mortgage. 
But here Muthuvelu Pillai had conveyed 
the entirety of the property, as absolute 
owner even in 1939 under Ex. B-11 
dated 24-1-1939 in favour of Unnamalai , 
Ammal, the first defendant _ and her 
sister Rajammal. Unnamalai Ammal 
and Ra.iammal had entered on 
perty as absolute owners and _ admittcmiy 
to the knowledge of the' plamtiu 
have been asserting rights in the property 
as owners. The suit was filed only on 
22-11-1960. From 1939 the ls_t defendant 
and her sister have been enjoying the 
property as owners. After 20 years of 
enjoyment. Rajammal conveys her half 
share in the property under Uyo sale 
deeds Exts. B-12 and B-13, one in 1959 
nnd another in 1960 to the present 2nd 
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defendant, to my view whether Article 
144 of the Limitation Act could be avail- 
ed of or not by the defendants, clearly 
Article 134 of the Indian Limitation Act 
wm apply. Under Article 134 of the 
Limitation Act, a period of 12 years Is 
provided for a suit to recover possession 
of immovable property mortgaged arid 
afterwards transferred by the mortgagee 
for valuable consideration, the period 
commencing to run from the date when 
the transfer becomes known to the plain- 
tiff. _ The decision in AIR 1937 Mad 451 
(fistinguishes the case therein under con- 
sideration from cases to which Article 
134 is applicable. My attention was draivn 
by the learned Counsel for the plaintiff 
to the decision in Karuppanan Servai v. 
Daivasigamania Pillai, 1954-2 Mad LJ 12 
— (AIR 1954 Mad 650). This again does 
not help the plaintiff, but on the contrary 
it is a decision directly in favour of the 
defendant. Learned Counsel for the plain- 
tiff relied on the observations in that 
judgment to the effect: 

"The transfer by the mortgagee as 
owner does not operate as a discharge of 
the mortgage by the mortgagor and the 
transferee is entitled as against the mort- 
gagor at least to M'hat his transferor was 
entitled. If he is then entitled as against 
the mortgagor to the rights of the ori- 
ginal mortgagee, is he not also subject 
to the obligations of his transferor in fa- 
vour of the mortgagor? The real ques- 
tion in such cases is not what the trans- 
feree purported to acquire, but what in 
fact he did acquire and il what he did 
acquire was only the interest of the mort- 
gagee, he is liable under the law to be 
redeemed as a mortgagee and Article 148 
will apply.” 

But proceeding, their Lordships have dis- 
cussed the relative scope of Articles 134 
and 148 and it is observed: — 

"If the defendant is under liability to 
be redeemed under Article 148, he Is 
also entitled to the protection afforded 
by Article 134." 

The question now under consideration is 
whether the defendants could claim the 
benefit of Article 134 and whether the 
requirements of that Article are satisfied. 

As pointed out in the said decision at 
page 20, 

"To understand the true scope of Arti- 
cle 134 it is ncassarv to road it along 
with Article 148. Article 148 provides a 
period of 60 years for redemption of a 
mortgage and Article 1.34 cuts down that 
period to 12 yeans when there is a trans- 
fer by the mortgagee. Article 134 is 
therefore, an exception to Article 148. In 
both the Articles the same %.ford mort- 
gagee is use«L It must clearly have the 
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same meaning in both the Articles. If 
’mortgagee' in Article 148 should mean 
only the original mortgagee, then th® 
present action for redemption of Exhibit 
P-1 would not be maintainable as against 
the defendant who is purchaser from 
Balaguru. But if 'mortgagee’ in Article 
148 includes all persons who succeed to 
the interest of the mortgagee, it must 
bear that meaning under ' Article 134 as 
well and the appellant will be entitled to 
its benefit. If the defendant is xmder lia- 
bility to be redeemed imder Article 148, 
he is also entitled to the protection afford- 
ed by Article 134. Likewise, the right of 
a mortgagor to redeem imder Article 148 
is subject to the bar enacted in Article 
134 in' favour of a transferee." 

In that case while the Court auction pur- 
chase by which Balaguru Naidu became 
entitled to the property was held not to 
confer the protection of Article 134, the 
transfer under Exhibit D-14 by Balaguru 
which purported to convey the full title 
with land to the purchaser was held to 
be a transfer within the meaning of Arti- 
cle 134, and a finding was called for whe- 
ther the plaintiff or his predecessor-in- 
title who had instituted the suit for re- 
demption had knowledge of the convey- 
ance by Balaguru and, if so, was it more 
than 12 years prior to the suit. It was 
held that the conveyance in question 
which purported to transfer all the pro- 
perty absolutely and not a mere assign- 
ment of the mortgage would fall within 
the scope of Article 134 and on the find- 
ing received that the plaintiff and his 
predecessor-in-title had knowledge of the 
transfer more than 12 years prior to the 
institution of the suit, the claim for re- 
demption was dismissed. 

7. If the plaintiff in this case would 
look upon Muthuvelu Pillai as in the 
position of a mortgagee and rely on Arti- 
cle 148, the defendants could well plead, 
as held in the above decision, on the facts 
of the case, that the period provided 
under Article 148 was cut down by Arti- 
cle 134. The learned Judges in the above 
case referred with approval to the ob- 
servations of Seshagiri Ayyar, J., in 
Muthaya Shetti v. Kanthappa Shetti, 34 
Mad LJ 431= (AIR 1919 Mad 1097) that 
Article 134 is really a branch of the law 
of prescription and the reason for giving 
the protection of the statute of repose is 
weightier in the case of the transferees 
\ from representatives of the mortgagee 
than in the case of transferees from the 
original mortgagee. The defendants re- 
ferred in this connection to the decision 
in Rukku Shetty v. Ramachandrayya, 
ILR 49 Mad 29= (AIR 1926 Mad 81) which 
is referred to in 1954-2 Mad LJ 12= (AIR 
1954 Mad 650). In this case Article 134 
was applied to a case where a mortgagee 
in possession transferred the property 
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imder a sale deed for consideration to 
another and put him in possession and 
what was bargained for by the transferee 
was an absolute sale though he knew thaj; 
the transferor had only a mortgagee’s in- 
terest, ■ on a suit instituted by the mort- 
gagor. In Nani Bai v. Gita Bai, AIR 1958 
SC 706 it is said by the Supreme Court: 

"Article 134 of the Limitation Act con- 
templates a sale by the mortgagee in 
excess of his interest as such. The legis- 
lature, naturally, treats the possessien of 
such transferees as wrongful, and there- 
fore, adverse to the mortgagor, if he is 
aware of the transaction. Hence the lon- 
ger period of 60 years for redemption of 
the mortgaged property in the hands of 
the mortgagee or his successors-in-inte- 
rest, is cut down to the shorter period of 
12 years’ wrongful possessioii if the 
transfer by the mortgagee is in respect 
of a larger interest than that mortgaged 
to him. In order, therefore, to attract 
the operation of Article 134, the defen- 
dant has got affirmatively to prove that 
the mortgagee or his successor-in-interest 
has transferred a larger interest than 
justified by the mortgage. If there is no 
such proof, the shorter period under Arti- 
cle 134 is not available to the defendant 
in a suit for possession after redemp- 
tion.” 

The requisite proof is clearly available 
to the defendants before me. For the de- 
fendants, reliance is also placed on the 
decision in Palanithurai Madikondar v. 
Veerappa Thevar, (1965) 1 Mad LJ 614= 
(AIR 1966 Mad 64) where Article 134 
was applied to a case where the succes- 
sors-in-interest of the original mortgage 
claiming absolute interest in the proper- 
ties mortgaged purported to transfer full 
ownership thereof to the transferee. It 
is not necessary to refer to all the deci- 
sions relied on by the plaintiS or for the 
defendants. Learned Counsel for the 
plaintiff drew my attention also to the 
decision of a Full Bench of this Court in 
Valhamma v. Sivathani^ AIR 1964 Mad 
269 (FB) where again it is pointed out 
that while a redeeming co-mortgagor has 
a period of 12 years under Article 132 of 
the Limitation Act for recovery from his 
other co-mortgagors, the aliquot share of 
the mortgage money, there should be a 
corresponding right in a non-redeeming 
co-mortgagor to obtain possession of the 
properties on payment of their share of 
the mortgage money within that period. 
The following observations in the Full 
Bench were referred to: — 

"It will be plain that there will be twcf 
periods within which a non-redeeming 
mortgagor can obtain his property from 
his co-mortgagor who had redeemed, the 
first is based on the rule of subrogation 
and the second is correlative obligation 
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in the redeeming co-mortgagor to give 
up the property belonging to his co- 
mortgagor on being paid the money due 
by him. In the former case where the 
mortgage is possessory the period of li- 
mitation will be governed by Article 148 
......and the starting point for limitation 

will be same as for the original mortgage 
redeemed. In the latter case, the non- 
redeeming co-mortgagor will have a pe- 
riod of 12 years from the date of redemp- 
tion of the original mortgage by . . the 
other co-mortgagor. It will be open to 
the non-redeeming co-mortgagor to take 
advantage of any one of these periods 
whichever is to his advantage.” 

These observations cannot help the plain- 
tiff in this case as the persons in posses- 
sion who have to be dispossessed by the 
plaintiff are not redeeming co-mortgagors 
but transferees from him who claim 
under conveyances by the redeeming co- 
mortgagor of the entirety of the property 
as if he had absolute title to the proper- 
ty. It is this transfer in this case that 
attracts Article 134 of the Limitation Act. 

8. Reference may be made to the Full 
Bench decision of our High Court in 
Rukmini Ammal v. Venkatarama Iyer, 
AIR 1964 Mad 281 (FB). In that case one 
of the co-mortgagors in two other mort- 
gages purported to sell the entire mort- 
gagor’s interest to a third party who filed 
the suit for redemption and after he .se- 
cured possession, the other co-mortgagor 
filed a suit for redemption, partition and 
separate possession of his half share in 
the properties and the question that arose 
for consideration was the plea of limita- 
tion. The purchaser who redeemed the 
entirety of the properties relied on Arti- 
cle 144 of the Limitation Act. There was 
no further transfer in that case and the 
person in possession who was sought to 
be redeemed had acquired possession of 
the property only on redemption. It was 
observed: 

"A claim by a non-redeeming co-mort- 
gagor to recover his share of the mort- 
gage property from the redeeming co- 
mortgagor who came into possession of 
it on redemption- can be made on pay- 
ment of his share of mortgage amount, 
costs of redemption etc. No right to pos- 
session exists vnthout such payments as 
under the law the redeeming co-rnortga- 
gor is subrogated to the rights of the ori- 
ginal mortgagee: the co-mortgagor s suit 
even if it be for possession will in subs- 
tance be only for redemption There- 

foi-c. the period of limitation applicable 
for redemption by the non-redeeming co- 
mortgagor of his share of the property 
vill be the same as that for redemption 
of the original mortgage.” 

In that decision the Court did not rule 
out the possibility of adverse possession 
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and the applicability of Article 144 even 
in such cases, but on the facts of the 
case, held that there was no ouster of the 
non-redeeming co-mortgagor by the 
other party. In fact they observed;— 

This does not mean that there could 
be no adverse possession with regard to 
a share in an equity of redemption. What 
all we say is that there is nothing in the 
beyond the notice dated 23- 
9-1934 to show that the first respon- 
dent s father had prescribed any title, by 
adverse possession to a half share in the 
equity of redemption possessed by the 
other mortgagor.” 

In the absence of ouster or adverse pos- 
session, a preliminary decree for redemp- 
tion was granted. 

9. In the present case, if the plaintiff, 
would have the suit as one for possession! 
on redemption and rely on Article 148, ini 
its wake, it will draw in Article 134. If 
the plaintiff would look upon Muthuvelu 
Pillai as mortgagee for purposes of Arti- 
cle 148, the persons claiming under him, 
would be transferees from him for pur- 
poses of Article 134. There is no dispute 
that in this case Muthuvelu Pillai had 
transferred a larger interest than what 
he acquired in law under the Court auc- 
tion purchase in execution of the decree • 
against his mortgagor. As a matter of 
law, the Courts below have found that 
the interest of the plaintiff in the property 
had not been transferred by the court 
auction sale to Muthuvelu Pillai. It is 
admitted by the plaintiff that he has 
been aware of the transfer by Muthuvelu 
Pillai and the possession . of the defen- 
dants following such transfer. On the 
evidence it is clearly made out that for 
over 20 years to the knowledge of the 
plaintiff, the transferees from Muthu- 
velu Pillai have been in enjoyment of 
the property in assertion of ownership of 
the entirety of the property. It follows 
that the plaintiff's suit for redemption 
has to fail under Article 134. It is not 
necessary to consider the defence based 
on Article 144 of the Limitation Act. If 
Article 144 is applied, even then clearly, 
the action is barred. 

10. In the result, the .second appeal 
is allowed, the decree and judgment of 
the lower Appellate Court are set aside' 
and that of the Trial Court dismissing 
the suit restored. Having regard to all 
the circumstances, the parties will bear 
their respective costs throughout. 

11. No leave. 

BDB/D.'V.C. Appeal allowed. 


THE 
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JAGANNADHACHARYULU, J. C. 

Khundrakpam Yaima Sinsli, Appellant 
V. Mayengbam Tomchou Singh, Respon- 
dent. 

Second Misc. Civil Appeal Cases Nos. 2 
' and 3 of 1965, D/- 2-12-1967, against 

Judgment of Dist J.. Manipur, D/- 17- 
2-1965, 

(A) Civil P. C. (1908), O. 21, R, 35 — 
Decree giving option to decree-holder for 
possession of land with or without im- 
provements made by judgment-debtor — 
Decree-holder electing to possession with- 
out improvements — Executing Court 
cannot go behind decree and has to get 
the improvements removed. (Para 5) 

(B) Civil P, C. (1908), O. 21, R. 10 — 
Execution petition fil^ within three 
years of decree Execution petition is 
step in aid of execution and saves limi- 
tation — Limitation Act (1908), Art. 182. 
AIR 1957 Trav-Co 293, Distinguished. 

(Para 7) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 Trav-Co 293 (V 44) 

— ILR 1956 Trav-Co 980, Krishna 
PiUai Narayana Pillai v. Neela- 
kant’a Pillai 7 

(1954) AIR 1954 Trav-Co 1 (V 41) 

=ILR 1953 Trav-Co 858 (FB), 

Krishna Panicker v, Kunchu 7 

A. Tbopishak Singh, for Appellant: B, 
B. Sen, for Respondent. 

JUDGMENT: — These are two appeals 
filed by Khundrakpam Yaima Singh of 
Terakeithel against the common judg- 
ment and decrees in Misc. Civil Appeals 
Nos. 14 of 1963 and 15 of 1963 disposed 
of by the District Judge, Manipur on 
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17-2-1965, affirming the orders of the 
MunsiS, Manipur in Misc, Cases Nos. 110 
of 1962 and 111 of 1962 in Title Suit No. 
350 of 1950 and Money Suit No. 48 of 
1955 respectively. 

2. Both the matters are connected and 
were disposed of by common judgment 
by the MunsiS as well as the District 
Judge. So, both the appeals are disposed 
of by a common judgment here also. 

3. The facts of the cases are very 
simple, Tomchou Singh of Terakelth^ 
Yengkhom Leirak, (the respondent in 
both the appeals) filed Title Suit No. 350 
of 1950 on the file of the MunsifTs Court, 
Manipur, for pre-emption of certain piece 
of land against Yaima Singh, (the appel- 
lant in both the appeals). The suit was 
decreed on 29-6-1954. He filed E, P. No. 
65 of 1954 for execution of the decree. 
But, it was dismissed on 6-12-1958. 
Again, within 3 years therefrom he filed 
Second Execution Petition No. 27 of 1959, 
It was dismissed on 7-9-1959. Then, he 
filed a third Execution Petition No. 16 
of 3962 on 22-2-1962 within 3 years. The 
appellant filed an objection petition Civil 
Misc. Case No. Ill of 1962, objecting to 
the execution. The Munsifi dismissed 
the objection petition. The appellant 
herein carried the matter in appeal to 
the District Judge in Civil Appeal No. 
15 of 1962. The District Judge also dis- 
missed it So, the appellant filed Second 
Llisc. Civil Appeal No. 3 of 1965 on the 
groimd that the decree dated 29-6-1954 
passed in Title Suit No. 350 of 1950 is 
barred by limitation, 

4. The appellant Yaima Singh, also 
filed Money Suit No, 48 of 1965 in the 
Munsiffs Court against the respondent 
Tomchou Singh for recovery of Rs. 500/- 
In respect of improvements made by him 
and structures constructed by him on 
the land covered by the decree in Title 
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Suit No. 350 of 1956. The suit was de- 
creed by the Munsiff on 24-2-1956. The 
respondent herein, namely, Tomchou 
Singh carried the matter in appeal to 
the District Judge in Civil Appeal No. 64 
of 1956. The District Judge confirmed 
the judgment and decree of the Munsiff. 
Tomchou Singh carried the matter in 
second appeal to this Court in Civil Ap- 
peal No. 29 of 1957. This Court held that 
Yaima Singh, the appellant herein would 
be entitled to recover Rs. 500/- from 
Tomchou Singh, the respondent, only if 
the respondent Tomchou Singh wanted 
to recover possession of the land along 
with the inrprovements and structures, 
but that the appellant Yaima ' Singh 
would not be entitled to recover that 
amount in case the respondent Tomchou 
Singh did not want the improvements 
and structures. Vide Ext. B' Subse- 
quently, the appellant Tomchou Singh 
filed execution Petition (E. P. No. 96 of 
1959) for recovery of Rs. 500/-. 


The matter came up before this Court 
in Misc. Civil Appeal No. 3 of 1961. This 
Court dismissed the E. P, reiterating 
the point that was decided in Civil Ap- 
peal No. 29 of 1957 (Vide Ex. C). Still, 
the appellant filed E. P. No. 61 of 1962 
on 23-5-1962, for recovery of Rs. 500/- 
to execute the decree in Money Suit No. 
48 of 1955. The respondent Tomchou 
Singh filed an objection petition In Misc. 
Case No. 110 of 1960 stating that there 
was no executable decree, as he wanted 
to take the land without the improve- 
ments and structures. The Munsiff up- 
held his objection and struck off the E. 
P. The appellant Yaima Singh filed Misc. 
Civil Appeal No. 14 of 1963 before the 
District Judge. The District Judge dis- 
missed it, upholding the judgment of 
the Munsiff. So, the appellant Yaima 
Singh filed Civil Second Misc. Appeal 
No. 2 of 1965 against the judgment and 
decree of the District Judge in Civil Ap- 
peal No. 14 of 1963. 


5. The only point that was argued in 
Second Misc. Civil Appeal No. 2 of 1965 
and which arises for determination is 
whether the two Courts below were 
rect in upholding the objection _ of the 
respondent Tomchou Singh in M^c. Dase 
No. 110 of 1962 and dismissing the E. F. 
No. 61 of 1962 in Money Suit 1^. 48 of 
1955. A perusal of Exts. B. and C. shows 
that this Court held on two previous oc- 
casions in the Second Civil Appeal No. 29 
of 1957 as well as in Misc. Cml Appeal 
No. 3 of 1961 that the decree in Money 
Suit No. 48 of 1955 is executable only 
if the respondent Tomchou Sineh wants 
to recover the improvements and strw- 
tures also along with the land. Buh he 
docs not want to take possession of the 
improvements and structures. He wants 
to take delivery of tlie land only. 


The learned Counsel for the appellant 
contended that the improvements and 
structures formed part of the corpus, that 
they cannot be separated and that, there- 
fore, the decrees passed by this Court are, 
inexecutable. The executing Court cannot 
go behind the decree, which is bound by it, 
No doubt, the appellant Yaima Singh 
would be put to loss because, when the 
structures and the improvements are re- 
moved, they would be of no avail on 
their removal from the land. But, the 
Court cannot help the position. He has 
got to remove the super structures and 
the improvements made by him as the 
respondent does not want them. So, both 
the Courts are correct in interpreting the 
decrees evidenced by Exts. B. & C. Misc. 
Civil Second Appeal No. 2 of 1965 is,' 
therefore, liable to . be dismissed. 

6. The only point, which was argued 
and which arises for determination in 
Misc. Second Civil Appeal No. 3 of 1965, 
is whether the decree dated 29-6-1054 
in Title Suit No. 350 of 1950 is barred 
by limitation. As already stated E. P, 
No. 65 of 1954 was filed within 3 years, 
namely, on 6-12-1958. E. P. No. 27 of 
1959 was also filed within 3 years there^ 
from and was dismissed on 7-9-1959. The 
third E. P. No. 16 of 1962 was filed with- 
in 3 years on 22-2-1962. The period ol 
12 years also did not expire from 29-6- 
1954 when the said E. P. No, 16 of 1962 
was filed by the respondent, 

7. The contention of the learned 
Counsel for the appellant is that E. P. 
No. 65 of 1954 and E. P. No. .27 of 3959. 
do not save limitation, that they were 
not filed in revival and continuation o» 
each other and that, therefore, E. P. No. 
16 of 1962 is barred by limitation. He 
relied on Krishna Panicker v. Kunchu, 
ILR 1953 Trav-Co 858=AIR 1954 Trav- 
Co 1 (FB) and Krishna Pillai Narayana 
Pillai V. Neelakanta Pillai Velayudhan 
Pillai. ILR 1956 Trav-Co 980=AIB 1957 
Trav-Co 293. The former case arose 
under Section 48. Civil Procedure Cods 
and it was held that a fresh appfication 
after the expiry of the period of 12 years 
from the date of the decree would not 
save the decree from the bar of limita- 
tion. The second case referred to the 
first one and followed it. These cases 
have no bearing on the facts of the pre- 
sent case at all. E. P. No. 65 of 3954 
and E. P. No. 27 of 1959 are steps-in-nid 
of the execution. They do save limita- 
tion. There is no need for revival or 
continuation of the same prayers in the 
E. Ps. Nor is there any need that the 
prayer in the E. Ps. must be the same. 

It is sufficient if an E. P. is filed pro- 
perly within 3 years from the date of 
the decree asking the Court to take stops 
in execution of the decree. Then, such 
an E. P. will be a step-in-aid of the exe- 
cution and saves limitation, even though 
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it is not subsequently prosecuted and is 
dismissed. E. P. No. 16 of 1962 was filed 
on 22-2-1962 within 8 years from 29^6- 
3954. So. it was in time. Now, certain- 
ly there will be a bar under Section 48, 
Civil Procedure Code if a fresh E. P. is 
to be filed. But. it was filed within 8 
years and is still pending and the Munsiff 
will have to execute the decree. It is not 
barred by limitation. 

8. There is no substance in either of 
the two appeals. Accordingly, both the 
appeals are dismissed vath costs. 
BNP/D.V.C. Appeals dismissed. 
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C. JAGANNADHACHARYULU. J. C. 
Leitanthem Bidhu Singh and others, 
Petitioners v. Khangirakpam Ibobi Singh 
and others. Respondents. 

Criminal Ref. Case No, 2 of 1965, D/- 
8-9-1967. 

Criminal P. C. (1898). Ss. 145. 510A, 

539, 539A and 539AA — Oaths Act (1873), 
S. 4 — In order that affidavit should be 
valid evidence in proceeding under S. 145, 
it may be sworn before any Magistrate 
•who is otherwise competent to adminis, 
ter oath under S. 4 of Oaths Act and re- 
ceive evidence — Words 'having autho- 
rity to receive evidence’ in S. 4 cannot 
he restricted to authority of Court to re- 
ceive evidence in any particular case to 
which evidence relates but can be ex- 
tended to receive evidence in any case. 

The provision relating to affida’vits 
under sub-secs. (1) and (4) of S. 145, Cr. 
P. C. ■was made by the Code of Crimi- 
nal Procedure (Amendment Act XXVI 
of 1955). so that the enquiry relating to 
the question of possession might be a 
summary one. The pro-visions in Ss. 
499 (3). 51 OA and 539A were made by 
the same Amendment Act (Act XXVI of 
1955). An affidavit is a declaration as 
to the facts made in writing before a 
person having authority to administer 
oath. The two provisions in the Cr. P. C. 
which lay down the authorities before 
whom affidavits may be sworn, are Ss. 
539 and 539AA Section 539 applies only 
to the affidavits filed in the High Court. 
But. affidavits filed in the other Courts 
are governed by S. 539AA, which lays 
down that an affidavit to be used under 
S. 51 OA or S. 539 A Cr. P. C. may be 
svv'orn or affirmed either in the manner 
prescribed in S. 539 or before any Ma- 
gistrate. The authorities, who can ad- 
minister oaths and affirmations, are enu- 
merated by S. 4 of the Oaths Act (Act 
No. X of 1873). and any Court or any 
person having by law or consent of par- 
fies authori ty to r eceive evi dence is com- 
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petent to administer oath or affirmation. 
Section 145 (1) Cr. P. C. does not lay 
down before which authorities affidavits, 
filed thereunder, should be sworn. But, 
S. 510A Cr; P. C.. which was inserted by 
the . same Amendment Act (Act XXVI of 
1955). is the general section which ap- 
plies to all such formal affidavrits filed in 
any inquiry or trial or other proceeding 
under the.Cr. P. C. Therefore an affida- 
vit filed in the proceedings under . Sec. 
145 (i), Cr. P. C. can be affirmed or 
sworn before any Magistrate who is com- 
petent to take evidence. (Paras 5 & 6) 

The words "having authority to receive 
evidence” in Clause (a) of S. 4 of the 
Oaths Act cannot be restricted to the 
authority of the Court to receive evd- 
dence in the particular case, to which 
the evidence relates. But, it refers to 
the jurisdiction and power of the Court 
to receive evidence in any case, which 
jurisdiction or authority must be confer- 
red upon the Court either by law or by 
consent of the parties. If a third class 
Magistrate has by law the authority to 
receive evidence, he is competent to ad- 
minister oaths and affirmations to every- 
one under S. 4 of the Indian Oaths Act. 
AIR 1966 Punj 528 Rel. on; AIR 1966 Raj 
5 and AIR 1963 All 256, Dissent, from. 

(Paras 7, 8) 

Cases Referred; Chronological Paras 
(1966) AIR 1966 Punj 528 (V 53)= 

1966 Cri LJ 1479, Ahmad Din v, Abdul 

Salem 7 

(1966) AIR 1966 Raj 5 (V 53)=1966 

Cri LJ 60, Hemdan v. State of 

Rajasthan 2, 7 

(1963) AIR 1963 All 256 (V 50) = 

1963 (1) Cri LJ 722, Wahid v. State 6 

Bhubon Singh, for Petitioners. Except 
Nos. 8. 7, 10. 20. 27 and 55; Y. Imo Singh, 
for Respondents Nos. I to 61 and N. Ibo- 
tombi Singh. Public Prosecutor for Res- 
pondent No. 62. (In Cr. Ref. No. 2 of 
3965). 

Y. Imo Singh, for Petitioners: T. Bhu- 
bon Singh, for Respondents. (In Cri. 
Revm. No. 14 of 1965). 

T. Bhubon Singh, for Petitioners. (In 
Cri. Ref. No. 29 of 1966). 

R. K. Manisana Singh, for Petitioner; 
B. B. Sen and J. B. Paul, for Respondents 
No. 1, 2 and 3. 

N. Ibotombi Singh, Public Prosecutor, 
for Respondent No. 10. (In Cri. Ref. 
No. 31 of 1966). 

R. K. Dorendra Singh, for Petitioner; 
Ch. Nodiachand Singh, for Respondent 
(in Cri. Ref. No. 35 of 1966). 

Ch. Nodiachand Singh, (for No. 1), N. 
Ibotombi Singh, Public Prosecutor (for 
No. 3). for Respondents. (In Cri ReL No. 
9 of 1967). 

Ch. Nodiachand Singh, for Respondent, 
an Cri Ref. No. 11 of 1967). 
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R. K. Dorendra^ Singh, for Petitioner;- 
T. Bhubon Singh, for Respondent. (In 
CrL Rel No. 23 of 11967). 

.ORDER: — In all the above cases re- 
ferred to this Court either by the Addi- 
tional Sessions Judge or by the Prind- 
pal Sessions Judge, Manipur, under Sec- 
tion 438 Cr. P, C„ the common question 
which arises for determination is whe- 
ther the affidavits, sworn before any Ma- 
gistrate, other than the concerned Dis- 
trict Magistrate or S. D, M. or Magis- 
trate First Class, before whom proceed- 
ings under Section 145 Cr. P. C, are 
pending, should not be considered by 
him in coming to a conclusion under 
Section 145 (4). Cr. P. C. 

2. In the above cases, affidavits, sworn 
before Magistrate, either First Class or 
Second Class on Manipur, were filed in 
the proceedings under Section 145 Cr, 

P. C, before the S, D, Ms, in the various 
cases. They were not sworn before the 
concerned S. D. Ms, before whom the 
proceedings were pending. The S. D. Ms. 
relied on them and passed orders under 
Section 145 (4) Cr, P. C. The aggrieved 
parlies assailed the orders in revision 
before the Sessions Court, Manipur. The 
Additional Sessions Judge relied upon 
the decision reported in Hemdan v. State 
of Rajasthail, AIR 1966 Raj 5 and held 
that the affidavits, which were swpm 
before some other Magistrates, could not 
be recdved as evidence under Section 
145 (4) Cr. P. C. and referred the cases 
to this Court for quashing the orders of 
the S. D, M. In the cases referred, to 
this Court by the Principal Sessions 
Judge, the counsel for the revision peti- 
tioners hlso raised the same point in this 
Court, 

3. The question for determination is 
whether affidavits sworn before Magis- 
trates, other than the concerned Dis- 
trict Magistrate or S. D. M. or Magistrate 
of liie !^st Class before whom proceed- 
ings under Section 145 Cr. P. Cl are 
pending, cannot be admitted as evidence 
and perused by him imder Section 145(4) 

Cr. P. a 

4. There are some prqwsions in Cri- 
minal Procedure Code which permit par- 
ties to file affidavits in certain cases: 

fa) Under Section 74, when a summo^ 
issued by a Court is served outride the 
local liniits of its jurisdiction, md in any 
case where the Officer who .has served 
a summons is not present at the bearinr. 
of the case, an affidartt: purporting lO 
be made before a Magistrate, mrt suot 
summons has been served, and a dupu- 
cato of the summons purporting to be 
endorsed (in the manner provided by 
Section G9 or Section 70) by the person 
to whom it was delivered or tendered or 
^yith whom it was left, shall be admissi- 
ble in evidence, and tlie statements made 
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therein shall be deemed to be correct un- 
less and until the contraiy is proved. 

(b) Under Section 145 (1), whenever a 
District Magistrate, Sub-Divisional Ma- 
gistrate or Magistrate of the First Clas 
makes an enquiry regarding a dispute 
concerning land etc., which is likely to 
cause a breach of the peace, he sh^ 
make an order in writing inter alia di- 
recting the parties to put in written 
statements and send documents or to ad- 
duce, by -putting in affidavits, the evi- 
dence of such persons as tliey rely upon 
in support of their claims. Under sub- 
section (4) of Section 145 Criminal Pro- 
cedure Code he should, mthout reference 
to the merits or the claims of the par- 
ties to a right to possess the subject of 
dispute, peruse the statements, docu- 
ments and affidavits, if any, so put ifl, 
hear the parties and conclude the in- 
quiry, as far as may be practicable, with- 
in a period of two months from the date 
of the appearance of the parties before 
him, 

(c) Under Section 499 (3), for the pur- 
pose of determining whether the sure- 
ties are sufficient under Section 499 (1), 
Criminal Procedure Code, when an ac- 
cused is released on bail on. his own bond 
and the bond of sureties, the Court may, 
if it so thinks fit, accept affidavits in 
proof of the facts contained therein, re- 
lating to, the sufficiency of the sureti^ 
or may make such further inquiry as i£ 
deems necessary, 

(d) Under Section 510A, the evidence 
of any person whose evidence is of a 
formal character may be given by affi- 
davit and may, subject to all just ex- 
ceptions, be read in evidence in any in- 
quiry, trial or other proceeding under 

. the Code. The Court may, however,^ if 
It thinks fit and shall, on the application 
of the prosecution or the accused, , sum- 
mon and examine any such person as to 
ifae facts contained in his affidavit. 

(e) Under Section 526 (4) every appli- 
cation for the exerrise of the power con- 
ferred by Section 526, for transfer of a 
case shall be made by motion, which 
shalL except when tlie applicant is the 
Advocate-General, be supported by affi- 
davit or affirmation. 

(f) Under Section 539A when any ap- 
plication is made to any Court in the 
course of any enquiry, trial or other 
proceedings under the Criminal Proce- 
dure Code, and allegations are made 
tlierein respecting any public servant, 
the applicant may give evidence on the 
facts alleged in the application by affi- 
davit, and the Court may, if it tliinlrs 
fit, order that the evidence relating to 
such facts be so given. 

5. If may be noted that, out of the 
various provisions relating to the affida- 
vits mentioned above, the provision re- 
lating to affidavits under sub-sections (1) 
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and (4) of Section 145 Crinunal Proce- 
dure Code was made by the Code of 
Criminal Procedure (Amendment Act 
XXVI of 1955), so that the enquiry re- 
lating to the question of possession might 
be a summary one. Affidavits are allow- 
ed to be piit in to avoid imdue delay in 
the disposal of the matter, which should 
be done as far as may be practicable, 
within two months from the date of ap- 
pearance of the parties. The provisions 
in Sections 499 (3), 510A and 539A were 
made by the same Amendment Act (Act 
XXVI of 1955). An affidavit is a decla- 
ration as to the facte made in writing 
before a person having authority to ad- 
minister oath. Hie tivo provisions in the 
Criminal Procedure Code which lay down 
the authorities, before whom affidavits 
may be sworn, are Secs. 539 and 539AA. 
Section 539 applies only to the affidavits 
filed in the High Court. But, affidavits 
filed in the other Courts are governed by 
Section 539AA, which lays down that an 
affidavit to be used imder Section 510A 
or Section 539A Criminal Procedure Code 
may be sworn or affirmed either in the 
manner prescribed in Section 539 or be- 
fore any Mamriirate, The authorities, 
who can administer oaths and affirma- 
tions, are enumerated by Section 4 of the 
Indian Oaths Act (Act JSo, X of 1873), 
which runs as follows: 

"4. The following Cou^ and persons 
are authorised to administer, by themsel- 
ves or by an officer empowered by them 
in .this behalf, oaths and- affirmations in 
discharge of the duties or in exerase of 
the powers imposed or conferred upon 
tiiem respectively by law: 

(a) all Courts and persons having by. 
law or consent of parties authority to re- 
ceive evidence; 

(b) the Commanding Officer of any 
Sfilitary, Naval, or Air Force Station or 
Ship occupied by troops in the service of 
Government. 

Provided— 

(1) that the oath or affirmation be ad- 
ministered within the linute of the sta- 
tion, and 

(2) that the oath or affirmation by 
such as a Justice of the Peace is com- 
petent to administer”. 

So, any Court or any person having by 
law or consent of parties authority to re- 
ceive evidence is competent to adminis- 
ter oath or affirmation. Section 145 (1) 
Criminal Procedure Code does not lay 
.. down before which authorities affidavits, 
filed thereunder, should be sworn. But, 
S. 510 {510A?) Criminal Procedure Code, 
which was inserted by the same Amend- 
ment Act (Act XXVI of 1955), is the 
general section, which applies to all such 
formal affidavits filed in any inquiry or 
trial or other proceeding under the Cri- 
minal Procedure Code, So, no spedal 


provision was made ia Section 145 (1) 
Criminal Procedure Code as to the au- 
thorities, before whom affidavits filed in 
the inquiry imder Section 145 (1) Crimi- 
nal Procedure Code should be sworn. It 
therefore follows that an affidavit- filed 
in the proceedings rmder Section 145 (1), 
Criminal Procedme Code can be affirm- 
ed or svvom before any Magistrate who 
is competent to take evidence. This is 
also the general practice in several 
Courts in. India. 

G. There are however two decisions 
one of the Allahabad High Court and an- 
other of the Rajasthan High Court — 
which took the contrary view. In Wahid 
V, State, AIR 1963 All 256, it was held 
that an affidavit under Section 145, Cri- 
minal Procedure Code cannot be sworn 
or affirmed before a Commissioner or 
Oath Officer appomfed fay the High 
Court, in as mudr as, such an affidavit 
can be filed only in the High Court under 
Section 539 Criminal Procedure Code, 
This is a correct proportion of law. But, 
it was further held that the affidavits, 
which have to be filed in the proceedings 
tmder Section 145 Criminal Procedure 
Code can be sworn by the Magistrate be- 
fore whom the proceedings are pending 
decision. If this ruling implies that the 
affidavits should not be sworn before any 
other Magistrate, with due respect, I am 
unable to agree, for reasons ffiready 
stated. The language of Sections 5iOA 
and 539AA, Criminal Procedure Code is 
wide enough to include any other Magis- 
trate (legally competent to take evi- 
dence) as an authority before whom an 
affidavit may be sworn. 

7. Then there is the decision of the 
Rajasthan High Court in AIR 1966 Raj 
5, relied on by the Additional Sessions 
Judge, who made some of the references 
in question. Bhargava, J.. held that the 
affidavits for proceedings under Section 
145, Criminal Procedure Code cannot be 
sworn before a Third Class Maffirirate or 
any other Magistrate except by the Sub- 
Divisional Magistrate, before whom the 
proceedings are pending or by an Officer, 
empowered by him in that behalf. He 
further held that Section 510A, Criminal 
Procedure Code, which is a general sec-' 
lion in the Criminal Procedure Code ap- 
plicable to affidavits to be filed in Courts' 
other than the High Courts,' applies to a' 
case where the evidence is of a formal 
character, that evidence in the proceed- 
ings imder Section 145 Criminal Proce- 
dure Code regarding possession of immo- 
vable property cannot be said to be of 
formal character but that, on the other 
hand, the evidence is of a substantive 
nature and that therefore Section 510A 
Criminal Procedure Code and consequent-, 
ly Section 539AA do not apply. With 
due respect I am unable to agree with 
this reasoning. 
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Prior to the amendment of Section 
845 (4) by the Amendment Act (Act 
XXVI of 1955), it required the Magistrate 
inter alia to receive all such evidence as 
might be produced by the parties. But. 
as it was sought to be made summary 
and speedy, the Amendment Act (Ad 
XXVI of 1955) replaced the provision for 
.taking evidence by affidavits. The dic- 
tionary meaning of "formal’' is "accord- 
ing to form or established mode”; "relat- 
ing to form”; "ceremonious, punctilious, 
methodical” "having the form only"; 
"having the power of making a thing 
what it is”; "essential” "proper”. Vide 
Chamber’s 'Twentieth Century Diction- 
ary. What IS substantive in the case is 
the written statement of the claim, as re- 
gards the fact of actual possession of the 
subject of dispute, put in by each party. 
It is formally proved by affidavits and 
supported by documents. So. the affida- 
vits are formal. As such. Section 51 OA, 
Criminal Procedure Code and conse- 
quently Section 539AA apply. The other 
ground, on which Bhargava, J.. held that 
an affidavit cannot be sworn before a 
Third Class Magistrate or any other Ma- 
gistrate. who has no jurisdiction to en- 
quire into the case under Section 145. 
Criminal Procedure Code, is that, under 
Section 4 of the Indian Oaths Act. it is 
only in the discharge of the duty or in 
exercise of the powers Imposed or con- 
ferred on them respectively by alw that 
Courts as well as persons are authorised 
to administer oath and affirmation and 
that, therefore, a Magistrate, who has no 
authority to receive evidence in any mat- 
ter or upon whom no power is imposed 
or conferred by law, has no authority to 
administer oath or affirmation. With 
great regard to the learned Judge I am 
unable to agree with this interpretation 
put by him. The words "having authori- 
ty to receive evidence” in Clause (a) of 
Section 4 of the Oaths Act cannot be 
restricted to the authority of the Court 
to receive evidence in the particular 
case, -to vvffiich the evidence relates. But 
it refers to the jurisdiction and power of 
the Court to receive evidence in any 
case, which jurisdiction or authority must 
be conferred upon the Court either bv 
law or by consent of the parties. ^ 
Third Class Magistrate has by law the 
authority to receive evidence, he is com- 
petent to administer oaths and affirma- 
tions to everyone under Section 4 of the 
Indian Oaths Act. If the parties are di- 
rect^ to swear before the concerned 
First Class Magistrate, vvho is enquiring 
into the case, then it will only be a 
needless Waste of time for him and the 
proccedinCs are bound to draG on. The 
witnesses, vvho are out of station and 
who cannot be conveniently called to 
the Court, will have to be compelled to 
appear before the concerned Magistrate 


or a Magistrate authorised by the coa- 
ched Magistrate to administer the oath. 
The Leflrned Counsel for the petitioners 
argued that if the inquiring Magistrate 
himself administers the oath, he can re- 
member the facts sworn to and that this 
will facilitate a speedy enquiry. Blit, 
this argument does not hold good, if the 
inquiring Magistrate authorises another 
Magistrate to administer the oath, as he 
is competent to authorise another to do 
so. I am in full agreement wdth the de- 
cision of the Punjab High Court in 
Ahmad Din v. Abdul Salem. AIR 1966 
Punj 528, in vv'hich the above decisions 
were also considered. I hold that in 
order that an affidavit should be a valid 
one, to be used as evidence in a proceed- 
ing under Section 145 Criminal Procedure 
Code, it may be sw'om before any Ma- 
gistrate. vvho is otherwise competent to 
administer oath under Section 4 of the 
Indian Oaths Act and receive evidence. 

8. So. the references made by the 
Courts below that the proceedings before 
the Sub-Divisional Magistrate should be 
set aside on the ground that the affidavits 
w'ere not sw'orn either before the Sub- 
Divisional Magistrate inquiring into the 
matters or before some other Magistrates 
authorised by him are rejected. Such 
of the cases, wiiich w'ere disposed of by 
the Low'er Courts on the preliminary ob- 
jection only are remanded to the princi- 
pal Sessions Judge for disposal on 
merits. 

AKJ/D.V.C. References rejected. 

^ - 

AIR 19G9 AIANIPUK 6 (V 5G C 3) 

C. JAGANNADHACHARYULU. J. C. 

Ngangom Iboton Singh and another. 
Petitioners v. Union Territory of Mani- 
pur, Respondent. 

Criminal Misc. Appln. Case No. 15 of 
1967. DA 1-4- 1967. against order of S. J„ 
Manipur. D/- 8-3-1 9G7, 

Criminal P. C. (1898). Ss. 498 and 497 
— Grant of bail — Principlc.s — (Penal 
Code (18G0), Ss. 302, 304 and 307). 

Generally it Is the rule to allow ball 
rather than to refuse bail and bail ought 
not to be held as punishment. Since the 
law pre.sume.s an accused to be innocent 
till his guilt is proved, he must bo allow- . 
cd opportunity to look after his ow'n case 
unless the circumstances arc such that 
he should not be relcn.scd on bail. Fur- 
ther. the fact that an otTonce is a seriou.s 
one docs not afford a .sufficient ground to 
rcfu.se bail. For. the principle to guide 

Fl/GL/B57^f6'7 ^ ^ 
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the Court is the probability of the ac- 
cused appearing to take his trial and not 
his supposed guilt or innocence^ Hence, 
there is no hard and fast rule as to when 
bail should be granted and though the 
discretion of the Court is unfettered, it 
must be exercised iudiciallv. AIR 1924 
Cal 476 and AIR 1925 Lah 510 and AIR 
1952 Madh Bha 203 and AIR 1952 J & K 
28 and AIR 1929 Lah 284 and AIR 1948 
All 26 and AIR 1952 Madh Bha 189 and 
AIR 1955 Raj 141 and AIR 1925 Oudh 
489 and AIR 1952 Hyd 30 and AIR 1925 
Mad 1224 and AIR 1958 Punj 123 and 
AIR 1951 Him Pra 13. Rel. on. (Para 6) 

Where the petitioners, along with some 
others were prosecuted under Ss, 302, 
304 and 307 Penal Code, while some of 
the accused, whose names were mention- 
ed in the F. I. R. and by the injured per- 
sons. were released on bail, the peti- 
tioners, whose names were also men- 
tioned, were refused bail. Held, that 
since the name of first petitioner was also 
mentioned in the F. I. R. and by the in- 
jured persons, he should be released on 
bail like others. However, regarding the 
second petitioner as there was reasonable 
ground to believe him to be guilty of an 
offence punishable with death, bail should 
not be granted to him. (Paras 4, 5 & 7) 

Cases Referred; Chronological Paras 


(1958) AIR 1958 Punj 123 (V 45)= 

1958 Cri LJ 563. Rao Harnarain 
Singh Sheoji Singh v. State 6 

(1955) AIR 1955 Raj 141 (V 42)= 

1955 Cri LJ 1205. The State v. 
Shantilal 6 

(1952) AIR 1952 Hyd 30 (V 39)= 

1952 Cri LJ 873, Fazal Nawaz 
Jung V. State of Hyderabad 6 

(1952) AIR 1952 J & K 28 (V 39)= 

1952 Cii LJ 1223, Sant Ram v. 

State B 

(1952) AIR 1952 Madh Bha 189 (V 39) 
=1953 Cri. LJ 12 (FB), Champalal 
V. State 6 

(1952) AIR 1952 Madh Bha 203 (V 39) 
=1953 Cri LJ 17, Ramchandra v. 

The State 6 

(1951) AIR 1951 Him Pra 13 (V 38) 

—51 Cri LJ 1573, Paras Ram v. 

The State 6 

D948) AIR 1948 All 26 (V 35)= 

48 Cri LJ 941, Kripa Shankar v. 
Emperor 6 

(1929) AIR 1929 Lah 284 (V 16)= 

30 Cri LJ 1129, Ramchand v. 
Emperor 6 

(1925) AIR 1925 Lah 510 (V 12)= 

27 Cri LJ 302, Emperor v. Gulam 
Mohammad 6 

(1925) AIR 1925 Mad 1224 (V 12)= 

26 Cri LJ 1593, Public Prosecutor 
y. M. Sanyasaya Naidu 6 

0925) AIR 1925 Oudh 489 (V 12)= 


26 Cri LJ 1286, Abraham BaU v. 
Emperor ^ B 


(1924) AIR 1924 Cal 476 (V 11)= 

25 Cri LJ 732, Nagendra Nath v. 

Emperor 6 

A. K. Roy, for Petitioners; N. Ibotomb! 
Singh. Public Prosecutor, for Respondent. 

ORDER: — This is an application filed 
by the petitioners under Section 498 Cri- 
minal Procedvure Code to release them 
on bail. 

2. The case of the prosecution is that 
one Thoppa Singh of Sekta Village lodg- 
ed a complaint in Lamlai Police Station 
in Manipur District alleging that at 
about 9 P. M. on 27-8-1966 the petitioner 
and some more persons armed with fire- 
arms. daos, lathis and other deadly wea- 
pons entered into his house to commit 
murder, dacoity and other offences, that 
he raised alarm, that on hearing the 
alarm the villagers rushed to the spot 
and surrounded the culprits and that, 
having no passage for their escape, the 
culprits opened fire continuously upon 
the villagers resulting in the death of one 
villager by name Salam Komol Singh and 
injuries to 3 other villagers. 

It is also the case of the prosecution 
that on the following day one Pakchao 
Singh, one of the dacoits was found ly- 
ing dead, that the first petitioner Ngan- 
gom Iboton Singh was arrested on 18-9- 
1966 and that the second petitioner Sago- 
sem Chaoba Singh was arrested on 
30-8-1966 when a sten-gun and 2 live bul- 
lets were also seized from his house and 
that on the day next after the occurrence 
10 empty cases of 9 M.M. bullets were 
seized from the scene of offence. The 
case is said to be under investigation in 
F. I. R. case 98(8)66 under Sections 302, 
307 and 398 Indian Penal Code, as the 
seized fire-arms amunition etc. were sen® 
to the Arms Expert for examination. 

3. 4 more accused were also implead- 
ed in the case. Out of them, 3 were re- 
leased on bail by the Magistrate Firs® 
Class. Imphal. One was released on bail 
by the Sessions Judge. Manipur, by his 
order dated 8-3-1967 in his Criminal 
Misc. Case 75/1967. The Learned Ses- 
sions Judge refused to' release the peti- 
tioners on bail. So, the petitioners filed 
the present petition for bail. 

4. The Learned Sessions Judge states 
in his order that the first petitioner’s 
name was mentioned in the F. I. R., tha® 
his name was also mentioned by 3 injur- 
ed persons and that though he was ar- 
rested about one month after the occur- 
rence, there are no grounds for releasing 
him on bail. But, the Learned Sessions 
Judge released another person whose name 
was also mentioned in the F. I. R. and 
whose name was also mentioned by some 
of the injured persons. So, the case of the 
first petitioner stands on the same footing 
as the case of other accused persons, who 
were released on bail. 
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5. So far as the second petitioner Is 
concerned, besides the fact that his name 
was mentioned in the F. I. R. there is 
prima facie incriminating material 
against him. A sten-gun and 2 live bul- 
lets were seized from his possession. So, 
there is reasonable ground for believing 
that he was one of the participants in 
the daring dacoity and murder commit- 
ted in the night of 27-8-1966. As such, 
he cannot be released on bail. 

6. The Learned Counsel of the peti- 
tioners urged vehemently that both the 
petitioners are entitled to be released on 
bail and relied on a number of decisions, 
which lay down the, principles which 
should guide the Court in dealing with 
an application for baiL One of the prin- 
ciples is that generally it is the rule toi 
allow bail, rather than to refuse bail and 
bail ought not to be’ held as punishment. 

Vide Nagendra Nath v. Emperor, AIR 
1924 Cal 476, Emperor v. Gulam Mo- 
hammad, AIR 1925 Lah 5l0, and Ram 
Chandra v. The State, 1953 Cr. LJ 17—. 
(AIR 1952 Madh Bha 203), In Sant Ram 
V. State. AIR 1952 J & K 28=1952 Cr LJ 
1223. it was held that the law prestunes 
an accused person to be innocent till his 
guilt is proved and that he should be al- 
lowed opportunity to look after his own 
case, unless the circumstances are. such 
that he should not be released on bail. 


7. In the light of the varipus princi- 
ples^ enunciated by. the decisions it should 
be noted that so far as the first petitioner 
is concerned, there is only the fact that 
his name was mentioned by the complain- 
ant and the three in.iured persons. But, 
6orne_ other accused who were similarly 
mentioned by the complainant .were re- 
leased on bail. So, there is no reason for 
discriminating him. He is entitled to be 
released on bail subject to the condition 
that he should execute a bond for a sum 
of Rs. 3,000/- with two sureties for a like 
sum to the satisfaction of the Munsiff- 
Magistrate . fl), Manipur, He should not 
tamper with any witness. If he violates 
any condition, then the bail will be can- 
celled; So far as the second petitioner 
is concerned, there is reasonable ground 
for believing that he is guilty of the of- 
fence punishable with death. So, he can- 
not be released on bail. It is said that 
he is a student and that his studies will 
be spoiled if he is to continue in the Jail. 
This cannot be helped in view of the 
prima facie ewdence against him. 

8. In the result, the first petitioner 
viz., Ngangom Iboton Singh is enlarged 
on bail subject to the condirions men- 
tioned above. Bail is refused to the se- 
cond petitioner ' viz., Sagolsem Chaoba 
Singh. 

NRK/D.V.C, Petition partly allowed. 


In Ram Chand v. Emperor, 30 Cr U 
1129= (AIR 1929 Lah 284), Kripa Shankar 
V. Emperor, 48 Cr LJ 941— AIR 1948 All 
26, Champalal v. State, AIR 1952 Madh 
Bha 189. (FB) and The State v, Shantilal 
AIR 1955 Raj 141 it was held that the 
High Court can exercise its powers under 
Section 498, Criminal Procedure Code xm- 
controlled by the restrictions mentioned 
in Section 497 Criminal Procedure Code. 
But, it was also held that the High Court 
should exercise its powers under Sec- 
tion 498 Criminal Procedure Code judi- 
cially and not arbitrarily. There are 
some rulings which held that the fact 
that an offence is a serious one does not 
afford a sufficient ground to refuse bail. 
Vide Abraham Bali v. Emperor, AIR 1925 
Oudh 489=26 Cr LJ 1286 and Fazal Na- 
waz Jung V. State of Hyderabad, 195Z 
Cr LJ 873= (AIR 1952 Hyd 30). 


It was held in some others that the 
[principles to j^uide the Court is the 
bability of the accused appearing to taJce 
'his trial and not his supposed cuJJt or 
iinnocence. Vide Public . 

M. Sanyasavya Naidu, AIR 
1224 and Rao Harnarain Smgh 
Singh V. The State, AIR 1958 Pimi 1-3. 
In Paras Ram v. The State, AIR 1951 
Him Pra 13 it was held that there is no 
hard and fast rule as to when bail should 
be granted and that though the discre- 
tion of the High Couil is unfettered, It 
must bo exercised judicially. 


AIR 1969 MANIPUR 8 (V 56 C 4) 

C. JAGANNADHACHARYULU, J. G. 
Ngounipu Kabui, Petitioner v. Lungbujoi 
Kabui and others. Respondents. 

Criminal Ref. Case No. 24 of 1968, D/- 
27-2-1967, made by S. J., Manipur, D/- 
1-1-1966. 


Criminal P. G. (1898), Ss. 250(1) and 
540 — Ex.'iminntion of remaining witnesses 
— “Any remaining witnesses” — Mc.aning-^ 
Examination of new witnesses not mention- 
ed in complaint petition — Admissibility. 

The expression "any remaining xvitness” 
relates to the witnesses mentioned in the 
complaint petition who were not examined 
before the framing of tlio charges. Tho 
provisions of S. 256 (1) are mandatory and 
as there is no estoppel in a criminal case, 
tlio prosecution is not estopped from exa- 
mining tho witnesses, who are mentioned in 
tho complaint but are not e.xamincd before 
Laming of charges. AIR 1945 Nag 286 and 
AIR 1950 Orissa 245 and AIR 1955 Raj 
113 (Overruling AIR 1952 Raj 55) and AIR 
1959 Mys 23S and AIR 1960 J 6r K 44 
and AIR 1962 Andh Pra 11 and AIR 1930 
OrLssa 245, Rel. on; AIR 1937 All 189 and 
AIR 1942 Bom 214, Ref. (Paras 7 to 9) 

Even new witnesses whoso names liavo 
not been mentioned in tlio complaint peti- 
tion, can bo examined under S. 250(IJ^prQ- 
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vided their evidence is materi^ . 
can be examined under S. 540 also, which 
empowers the Court to examine any_ wit- 
ness, at any stage of any enquiry, trial ot 
other proceedings under the Code, pro- 
vided the evidence appears to the Court 
essential to the fust decision of the case. 
1964 CD Cri LJ, 100 (Ker)- and AIR 1964 
Bom' 165 and AIR 1965 Mad 31, Rel. on; 
(1957) 61 Cal WN 192 and AIR 1957j C^ 
382, Ref. (Para 10) 

Cases Referred: Chrdnolo^cal Paras 

(196^ AIR 1965 Mad 31 (V 52) = ■ 

1965 (1) Cri LJ 53, Public Pro- 
secutor v. -M. Sambangi- Mudaliar 
(1964) AIR 1964 Bom 165 (V 51) = 

1964 (2) .Cri LJ 15, Shreelal 
Kaiaria -v. State 

(1964) 1964 (1) Cri LJ 100 = 1963 
Ker LT 441, Syed Mohammed v. 

K. C. Raman 

(1962) AIR 1962 Andh Pra 11 (V 49) 

=.1962 (1) Cri LJ 10, Gangama 
Naidu v. Siddaian Naidu 
(1960) AIR 1960 J & K 44 (V 47) = 

1960 Cri LJ 347, Asadullah Pat- 
wari V. State 

(1959) AIR 1959 Mys 238 (V 46) = 

1959 Cri LJ 1196, State of Mysore 
V. Babasaheb Syadsaheb Shet- 
sanadi 

(1957) AIR 1957 Cal 332 (V 44)= 

1957 Cri LJ, 630, Ali Jan v. Amir 
. Khan 

(1957) 61 Cal WN 192=ILR (1958) 

1 Cal 242, Syama Charan Saha 
v. Nagendxa Nath Rakshit 
(1955) AIR 1955 Raj 113 (V 42) = 

1955 Cri LJ 1106, Rewa Chand 
V. State 

(1952) AIR 1952 Raj 55 (V 39) = 

1952 Cri LJ 595, Premraj v. 

State 

(1950) AIR 1950 Orissa 245 (V 37) 

= ILR (1950) Cut 129, Hadi- 
bandhu Misra v. King 
(1945) AIR 1945 Nag 286 (V 82) = 

ILR (1945) Nag 995, Abdul 
Razake v. Haji Hussain Server 
(1942) AIR 1942 Bom 214 (V 29) = 

43 Cri LJ 761, Emperor v. Na^- 
das Narottamdas Gandhi 8 

(1937) AIR 1937 All 189 (V 24)= 

38 Cri LJ 394, Raghubir Sahai v. 

Wali Husain ^an 8 

A. Nilamani Singh, for Petitioner; R. K. 
Manisana Singh and Y. Imo Singh, for Res- 
pondents. 

ORDER: This is a reference made by the 
Sessions Judge, Manipur, under Sec. 438, 
Criminal P. C., to set aside the order of 
the First Class Magistrate, Manipur, dated 
1-1-1966, passed by him in Criming Casa 
No. 130 of 1965 refusing to examine three 
witnesses, who were cited by the deceased 
complainant in the complaint petition filed 
by hi_m and to examine another witness, 
who is the brother of the deceased com- 
plainant 
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2. One Ngounipu Kabui filed a critm- 
nal case on the file of the First Class Magis- 
trate, Manipur, against the respondents 
under Sections 447, 427. and. 143, I.P.C., 
on 18-1-1965 alleging that the respondents 
committed offences of criminal trespass on 
the land in his actual possession and crimi- 
nal mischief by dismantling his shed and 
fencing and by destroying vegetables grown 
by him. He cited seven witnesses including 
himself in the complaint petition. He died 
during the pendency of the criminal case 
and his widow (the petitioner herein) conti- 
nued the .proceedings. The Ma^trate exa- 
mined three witnesses out of the list and 
the petitioner. On the mound that the pro- 
secution closed the evidence on 1-10-1965- 
the Magistrate heard arguments and framed 
charges against the respondents on 21-10- 
1965. The respondents pleaded not guilty 
to the charges. They wanted to cross- 
examine all the four prosecution witnesses, 
who were previously examined before the 
charges were framed. 

Accordingly, the Magistrate recalled all 
the four prosecution witnesses and allowed 
the respondents to further cross-examine 
them. Thereupon, the petitio'ner filed an 
application on 3-11-1965 under Sec, 540, 
Criminal P. C., to permit her to examine 
her brother-in-law (whose name was not 
mentioned in the complaint petition) and to 
direct him to produce the relevant docu- 
ments regarding the deceased’s title to and 
possession of the disputed land. She filed 
another application on 23-11-1965 under 
Section 256 (1), Criminal E. C., to permit 
her to examine the three remaining wit- 
nesses whose names were mentioned in the 
complaint petition and who were not exa- 
mined before the charges had been framed. 
Bu^ the Magistrate rejected both the appli- 
cations by his order dated 1-1-1966. 

3. The petitioner moved the Sessions 
Court in Criminal Revision Case No. 12 of 
1965 tmder Section 437, Cr.P.C., to make 
a reference to this Court to set aside the 
order of the Magistrate in question. The 
learned Sessions Judge was of the opinion 
that the Magistrate should have examined 
the remaining witnesses (who were cited in 
the complaint petition and not examined- 
before the charges were framed) under Sec- 
tion 256 (1), Cr.P.C. He was also of the 
opinion that the Magistrate should have exa- 
mined the petitioner’s brother-in-law imdef 
Section 540, Cr.P.C. (though he was not 
cited as witness in the complaint petition) 
for the just decision of the case. So he 
made the reference to this Court 

4. With regard to the first aspect of the 
case that the Magistrate should have exa- 
mined the remaining three witnesses \mder 
Section 356 (1), Cr.P.C., at the request of 
the petitioner, the contention of the peti- 
tioner’s counsel is that the Magistrate went 
wrong in rejecting the petition of the peti- 
tioner. The Magistrate states in his order 
that the remaining \vitnesses (mentioned in 
the complaint petition and who were not 
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examined) could not be examined, because 
the prosecution closed its evidence once for 
all, that there is no provision in the Crimi* 
nal Procedure Code, which enables the pro- 
secution to reopen its side and that though 
the petitioner’s counsel relied on a number 
of ruhngs in support of Ws contentions that 
they can be examined, still the rulings have 
no bearing on the point luged by him. The 
Magistrate did not mention the rulings at 
all in his order. To say the least, his order 
is perverse. 

5. The case is one triable as a warrant 
case under Chap. XXI of the Criminal Pro- 
cedure Code. As the case was filed by a 
private party and not by the police, the 
procedure laid down by Section 252, Crimi- 
nal P.C., is applicable. It runs as follows: 

“252. Evidence for prosecution. — (1) In 
anv case instituted otherwise than on a 
police report, when the accused appears, or 
is brought before a Mamstrate, such Ma^- 
trate shall proceed to near the complaint, 
if any, and take all such evidence as may 
be produced in support of ' the prosecution; 

Provided that the Magistrate shall not be 
bound to hear any person as complainant in 
any case in which the complaint has been 
made by a Court. 

(2) The Magistrate shall ascertain, from 
the complainant or otherwise, the names of 
any persons likely to be acquainted \vith 
the facts of the case and to be able to give 
evidence for the prosecution, and shall sum- 
mon to give evidence before himself such 
of them as he thinks necessary.” 

Thus, it is the duty of the Magistrate under 
Section 252(2), Cr.P.C., to ascertain from 
the complainant or otherwise the names of 
persons likely to be acquainted with the 
facts of the case and to be able to give evi- 
dence for the prosecution. He should sum- 
mon such of them as he thinks necessary. 

6. Under Section 253, Cr.P.C., the 
Magistrate shall discharge the accused, 
upon taldng all the evidence referred to in 
Section 252, Cr.P.C., and on making such 
e.xamination, if any, of the accused as he 
■thinks necessary, he finds that no case 
against the accused has been made out, 
wmich, if rmrebutted, would warrant his 
conviction. He can also discharge the ac- 
cused even at an earlier stage of the 

if, for reasons to be recorded by him, he 
considers the charge to be groundless. 

7. But, if the Magistrate is of opinion 
tliat there is ground for presuming that the 
accused has committed an olience triable 
under Chapter XXI of the Criminal Pro- 
cedure Code, which he is competent to tr}', 
after such evidence and c.vamiriation hay® 
been taken and made under Section 
Cr.P.C., ho should frame in wnbng _ a 
charge against the accused. Section ~o4, 
Cr.P.C., empowers him to frame the charge 
even at anv previous stage of the case, if 
ho is of such opinion. Under Section 255, 
Cr.P.C., the charge shall be read and ex- 
plained to the accused and he shall be ask- 


ed whether he is guilty or has any defence 
to rnake. If the accused pleads guilty, the 
Magistrate should record nis plea and he 
may convict him thereon in his discretion. 

Section 255-A, Cr.P.C., lays down the 
procedure to be adopted in the case of pre- 
vtous convictions. Then follows Section 
2o6, Cr.P.C. As the case depends upon 
the interpretation of the words 'any remain, 
ing witness’, it will be useful to extract the 
section. It runs as follows:— 

"256, Defence. — (1) If the accused re- 
fuses to plead, or does not plead, or claims 
to be tried, he shall be required to state (at 
the commencement of the next hearing of 
the case, or, if the Magistrate, for reasons 
to be recorded in writing, so thinks fit, 
forthwith), whether he wishes to cross- 
examine any, and, if so, which of the wt- 
nesses for the prosecution whose evidencQ 
has been taken. If be says he does so wish, 
the witnesses named by him shall be recall- 
ed and, after cross-examination and re- 
examination (if any), they shall be dis- 
charged. The evidence of any remaining 
witnesses for the prosecution shall next be 
taken, and after cross-examination and re- 
examination (if any), they also shall be dis- 
charged, The accused shall then be called 
upon to enter upon his defence and produce 
his evidence, 

(2) If the accused puts in any writteni 
statement, the Magistrate shall file it with 
the record.” 

Thus, under Section 256 (1), Cr.P.C.^ the 
evidence of “any remaining witnesses for 
the prosecution shall next be taken after 
the witnesses, who were previously exa- 
mined before the framing or the charges are 
cross-examined and re-examined, if any. Soy 
it is the duty of the Magistrate to examine 
‘the remaining \vitnesses”. There is gene- 
ral consensus of opinion among the major 
number of High Courts that this e.xpression 
“any remaining witnesses” relates to the 
witnesses mentioned in the complaint peti-| 
b'on, who were not examined before thej 
framing of the charges. 

The Nagpur High Court held in Abdul 
Razake v. Haji Hussain Server, AIR J945 
Nag 286, that where all tire witnesses cited 
in the list have not been e.xamined and 
although the complainant has announced 
the closure of his case after some of the 
listed witnesses were examined, it is open to 
him to have the remaining witnesses also 
examined and to the hfagistrate to accedo 
to the application. But, it W'as further held 
that, in respect of the new \vilnasse.s not 
mentioned in the list, they cannot bo allow- 
ed to be examined, as they cannot be said 
to be “remaining witnesses’ under Sec. 250 
(1). Cr.P.C. 

The Orissa High Court held in Hadl- 
bandhu Misra v. King, AIR 1950 Orissa 
245, that the expression “any remaining 
witnesses" in Section 256 (1), Cr.P.C., in- 
cludes those who had not been examined 
but w’ho could bo examined under Section 
252, CrJ’.C., as per the list of witnesses or 
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whose names had not been disclos^ be- 
fore the charge was framed. The Rajasthan 
High Court held the same view in Rewa 
Chind V. State. AIR 1955 Raj 113. It was 
further held that the words any remainmg 
witnesses’ are wide enough to include 
witness, who, according to the pros^ubon, 
is able to support its case, though he has 
not' been summoned, provided that he is not 
sprung upon the defence all of a sudden 
and sufficient opportunity is given to the 
latter to prepare for the cross-exanunation 
of the witnesses. 

'The earlier decision of the same 
High Court in Premraj v. , State, 
AIR 1952 Raj 55, which held the 
contrary view was overruled. The Mysore 
High Court is also of the same opmom 
Vide State of Mysore v. Babasaheb Syad- 
saheb Shetsanadi, AIR 1959 Mys. 238. The 
fjammu and Kashmir High Court is also , of 
the same view. Vide AsaduUah Patwan_ v. 
State, AIR 1960 J and K 44. The High 
Court of Andhra Pradesh also held the 
same view. Vide Gangama Naidu v. Sid- 
daih Naidu. AIR 1962 Andh Pra 11. 


8. The learned counsel for the respon- 
dents contended that as the prosecuHon 
closed its evidence on 1-10-1965 and as the 
Magistrate framed charges against the res- 
pondents, the pebtioner was estopped from 
examining the remaining witnesses who 
were rnentioned in the list and who were 
not examined before the charges were 
framed. They relied on Raghubir , Sahm 
V. Waii Husain Khan, AIR 1937 .Ml 1^* 
It was held that under Section 254, Cr.P.G., 
the Magistrate may examine all the wit- 
nesses mentioned in the list under Section 
252 (2), Cr.P.C., and frame a charge or 
that he may frame a charge before he has 
examined all those witnesses, that if he 
adopts the latter course, then the witn^ses 
who remained and who were not examined 
are "any remaining witnesses” under Sec- 
tion 256 (1), Cr.P.C., and that the com- 

S lainant has right to produce them, after 
le cross-examination of those witnesses, 
who had been previously examined, is over. 


It was further held that, on the other 
hand, the Magistrate has examined all the 
witnesses for the prosecution as per the 
list under S. 252 (2) Cr. P. C. and framed 
the charge, then there are no witnesses re- 
maining, who can come under description in 
Section 256 (1) Cr. P. C. The respondents 
also relied on Emperor v. Nagindas Narot- 
tamdas Gandhi, AIR 1942 Bom 214. That 
deci.sion lays down that Sec. 256 Cr. P. C. 
enables the prosecution to examine witnesses, 
who have not been examined and whose 
names have not been disclosed before the 
charge was framed. 

In AIR 1932 Rai 55 (relied on by the 
respondents’ counsel) the decision reported 
fa AIR 1937 All 189. was followed. But, this 
decision of the Rajasthan High Court was 
subsequently overruled bv the same High 
Court fa AIR 1955 Raj ll3, already referred 


to. Even these decisions do not preclude 
the prosecution from examining the 3 wit- 
nesses mentioned in the complmnt petition, 
who were not examined before the charges 
were framed. 

9. Another contention of the learned 
counsel for the respondents is that, if the 
3 witnesses are now allowed to be examin- 
ed, the respondents will be prejudiced in 
their defence, since they did not cross- 
examine the other witnesses, who were 
already examined, with reference to the wit- 
nesses, who are now to be examined and 
that, therefore, the respondents will be 
prejudiced. This argument was met fa AIR 
1950 Orissa 245, wherein it was held that 
the prejudice can be early avoided by 
directing the Magistrate to give the respon- 
dents every facility to recall the prosecution 
witnesses, who had already been examined, 
for further cross-examination. 

Thus, the provisions of Section 256 (1) 
Cr. P. C, are mandatory. The view of me 
various High Courts viz., Nagpur, Orissa, 
Rajasthan, Mysore, Jammu and Kashmir and 
Andhra Prdesh is also the same. There is no 

a uestion of estoppel fa a criminal case and 
le prosecution is not estopped from 
examining the three remaining witnesses. So, 
the Magistrate is bound to examine the 3 
witnesses mentioned fa the list, who had 
not been previously examined. 

10. Regarding the new witness, whose 
name was not mentioned in the complaint 
petition (and could not be), the contention 
of the petitioner’s counsel is that the neces- 
sity for the examination arose on account of 
the death of the complainant. It was said 
by the petitioner’s counsel that the docu- 
ments evidencing the deceased’s title to and 
possession of the land in dispute are now 
with the brother of the deceased and tiiat 
they are required for the just decision of 
the case. He too can be examined under 
S. 256 (1) Cr. P. C. according to the view 
of the High Comts of Orissa, Rajasthan, 
Mysore, Jammu and Kashmir and Andhra 
Pradesh mentioned above, even though his 
name was not mentioned fa the complaint 
petition, provided his evidence is material. 

Even otherwise, he can be examined 
under Section 540 Cr. P. C. also. Sec. 540 
Cr. P. C. gives ample power to the Court to 
examine any witness, at any stage of any 
enquiry, trim or other proceedings under 
the Criminal Procedure Code, provided his 
evidence appears to the Court essentia) to 
the just decision of the case. Vide also Syed 
Mohammed v. K. C. Raman, 1964 (1) Cri 
LJ 100 (Ker). The Kerala High Court held 
that the prosecution is not estopped from 
examining any witness, who had been pre- 
viously given up, before it closes its case 
and the Court can also examine such a wit- 
ness as the Court witness under Sec. 540 
Cr. P. C. 

In Shreelal Kajaria v. State, AIR 1964 
Bom 165, it was held that S. 540 Cr. P. C. 
is fa the widest possible terms, and calls for 
no limitation either xvith regard to the stage 
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at which the powers of the Court should 
be exercised or with regard to the manner 
in which they should be exercised. It was 
held tliat a witness can be examined under 
that section even after the case for the 
defence had been closed. Vide also Pubhc 
Prosecutor v. M. Sambangi Mudaliar, AIK 
1965 Mad 31, which is to the same effect. 
So, the new witness can be examined under 
Section 540 Cr. P. C., if his evidence is 
necessarj' for a just decision of the case. As 
such he can be examined both under Sec- 
tion 256 (1) Cr. P. C. as well as under Sec- 
tion 540 Cr. P. G. 

11, The contention of tie learned coun- 
sel for the respondents with regard to the 
examination of the new witness is twofold. 
Firstly, ftey urged that sub-section (1-A) of 
Section "204 Cr. P. G. was introduced by the 
Criminal Procedure Code Amendment Act 
(Act 26 of 1955) that no summons or 
warrant shall be issued against the accused 
rmder sub-section (1) of Sec. 204 Cr. P. G. 
rmtil the list of the prosecution witnesses 
has been filed, that the above decisions did 
not notice this provision of law and that as 
warrants were aheady issued after the 
magistrate took cognizance of the case, &e 
new witness cannot be examined under Sec- 
tion ^6 (1) Cr. P. C. Their contention has 
no force. 

Sections 204 and 205. Cr. P. C. are the 
two sections in Chapter 17 Cr. P. G. Sec- 
tion 204 Cr. P. C. lays down inter alia that 
the ma^strate should issue summonses or 
warrants after taking cognizance of the of- 
fence and after he thinks that there is 
sufficient ground for proceeding. Tho list of 
the prosecution witnesses ir insisted to bo 
filed before the issue of summonses or 
warrants to enable the accused to know the 
allegations against him and also who are 
the witnesses who are likely to give evi- 
dence against him. But the prosecution ^ is 
not pinned down to that list Othenvise, 
Sections 244 and 252 .Cr. P. C., which 
direct the Magistrate to take all such evi- 
dence which may bo produced by the pro- 
secution either in a summons . case or a 
warrant case would have no effect Vide also 
Syama Charan Saha v. Nagendra Nath 
Balcslut 61 Cal WN 192 and Ali Jan v. 
Arnir Hian, AIR 1957 Cal 332. But it fc 
quite a different matter regarding tho credi- 
bility of suclr a wutness. 

12. The second contention of the learn- 
ed counsel for tho respondents is that 
though tho petib'oner was examined, she did 
not discloso what documents arc with her 
brother-in-law, that there is no ewdcnco to 
show what bearing tho documents have on 
tho case, that the discretion wluch is to^ be 
c-xcroised under Section o40 Cr. P. C. is a 
Judicial discretion and that, llicrefore, tho 
new witness cannot bo examined by tho 
Court in exercise of its powers under tlxat 
Eecb'on. TIio hfagistrafo slates in his order 
that the nature of the documents was not 
disclosed. But, ns tightly pointed out by 


the learned Sessions Judge, the documents 
said to be with the brother of the 
(mceased. It was stated that they relate to 
me title to and possession of the dispute 
land of the deceased. So, it is not proper to 
insist that the petitioner should state in 
detail the contents of the doemnents. It is, 
therefore, necessary for. the just decision or 
me case that the new witness should be 
directed to produce the documents into the 
Court and be e.xamined. The order of the 
Sessions Judge . is correct. 

13. In the result, the reference is' accept- 
ed. 

NRK/D.V.C, Reference accepted. 


Am 1969 MANIPUR 12 (V 56 C 5) fj 
C. JAGANNADHACHARYULU, J, C. ' 

Kongkham Chandra Mani Singh, PeR- 
.tioner v. Kongkham Sangai Singh and 
others, Respondents. 

Criminal Ref. Case No. 82 of 1967, D/- 
17-2-1968, made by S, J., Manipur, in Cri. 
Revn. Case No. 91 of 1965. 

(A) Giminal P. C. (1898), S. 107 — Pfo- 
ceduro — < Summoning parties to ascertain 
facts and circumstances is illegal. 

There is no provision in Secb'ons 107 
to 117, Cr. P. C. to summon the parties to 
ascertain _ whether any facts and circum- 
stances exist for takfag proceeding rmder 
Section 107, Cr. P. C. or not, Such a pro- 
cedure adopted by a Magisbxito is illegal. 
AIR 1953 Cal 109, Rel. on. (Para 6) 

(B) Criminal P. C. (1898), S. 107 — Pro- 
ceedings — - No danger of breach of pcaco 
— ■ Magistrate can drop proceedings — • Pos- 
session of land given by Court — ^ Parly 
given possession entitled to protection — 
Magistrate needing proof of confirmation of 
possession should call for it and should not 
drop proceedings. 

No doubt, the S. D. M. can drop the pro- 
ceedings under Section 107, Cr. P. C. at 
any stage if he feels that there is no ground 
for proceeding further and there is no ap- 
prehension of breach of the peace. But in 
a case where tho disputed land and tho 
standing crops thereon were delivered to 
tho petitioner by a Court ho is entitled to 
have his possession of tho disputed land and 
tho crops protected by tho Courts of law 
and to prevent breach of peaco regarding 
tho same. If the S. D. M. wants furtlier 
ordcre confirming tljo delivery of po.«cssion 
of tho disputed land to tho petitioner ho 
should give time to the petitioner to produco 
further orders. AIR 195S Raj ISO and AIR 
1959 Mad 839 and AIR 19G4 All 391, Rol. 
on. (P.im 0) 

Cases Roferreds Chronological Faras 

(1964) AIR 1964 All 391 (V 51) = 

1904 (2) Cri LJ 260. Asghar KJian 

V. State 0 

DL/EL/.C15/65 
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(1959) AIR 1959 Mad 339 (V 46) = 

1959 . Cri LJ 998, Thirunavufekarasu 
V, State 

(1958) AIR 1958 Raj 180 (V 45) =' 

1958 Cri LJ 970, Sheokaran v. 

DuUa , 6 

(1953) AIR 1953 Cal 109 (V 40) = 

‘ 1953 Cri LJ 344, Tulsibala Rakhit 

V. N. N. idiasan o 

R. K. Manisana Singh, for Petitioner; 
T. N. Bhattacharjee, for Respondents Nos. 1 
to 14 and N, Ibotombi Singh, Public Pro- 
secutor, for Respondent No. 15. 

ORDER: This is a reference made by 
the Sessions Judge, Manipur, under Sec- 
tion 438 Cr. P. C. in Criminal Revision 
Case No. 91 of 1965 on his file to set aside 
the order of the S. D. M., Bishenpim m 
N. F. I. R. Case No. 22 of 1965 on the file 
of the S. D. M. dropping the proceeding 
under Section lOL Cr. P. C. and directing 
the return of seized p.addy etc. to the res- 
pondents. 

2. The petitioner filed a complaint before 
the Police against the respondents for draw- 
ing up proceedings imder Section 107, Cn 
P. C. on the allegation, that the disputed 
land was delivered to him by the Court of 
First Subordinate Judge on 18-8-1965 in 
Execution Case No. 3 of 1959 on its file, 
that ever since the date of the delivery the 
petitioner and his men had been in conti- 
nuous possession and enjoyment of the dis- 
puted I^d and that when the harvesting of 
the standing crops was begun, the respon- 
dents threatened the petitioner and his men 
with dangerous weapons and caused appre- 
hension of breach of the peace. 

3. The Police submitted a report before 
the S. D. M., Bishenpur imder Section 107;, 
Cr. P. C. against the respondents. The learn- 
ed S. D. M. passed an order on 1-11-1965 
directing his office to issue summonses to 
the parties to ascertain if a proceeding under 
Section 107, Cr. P. G. was to be drawn up. 
On 14-11-1965 both the parties appears 
before him. He heard them orally and pass- 
ed the impugned order dropping the pro- 
ceedings imder Section 107, Cr. P. C. and 
directed the seized paddy etc., to be return- 
ed to the respondents. 

4. The petitioner filed Criminal Revision 
Petition No. 91 of 1965 against the respon- 
dents before the Sessions Judge. The res- 
pondents did not contest me proceeding 
before the Sessions Judge. The latter sub- 
mitted the proceedings to this Court foi 
quashing the order of the S. D. M. 

5. The point for determinadon is whe- 
ther the order of the S. D. M. is correct. 

^ G, M rightly pointed out by the leani- 
led Sessions Judge, there is no provision in 
Redons 107. to 117, Cr, P. C. to summon 
itho parties to ascertain whether any facts 
and circumstances exist for taking proceed- 
ing mder Sec. 107, Cr. P. C. or not Vide 
Tu^b^ Rakhit v, N. N. Khasan, AIR 
19 d 3 Cal 109. So, tbe procedure adopted by 
the learned S. D. M, is illegal No doubti 
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the S. D. M. can drop the proceedings 
under Section 107, Cr. P. C. at any stage] 
if he feels that there, is no ground for pro- 
ceeding further and there is no apprehen- 
sion of breach of the peace. Vide Sheokaran' 
V. Dulla, AIR T9 58 Raj 180, Thirunavuk' 
karasu v. State, AIR 1959 Mad 339 and 
Asghar Khan v. State, AIR 1964 All 391. 
But, in this case the S. D. M. was not justi-] 
Bed in dropping -the proceedings. For, the 
disputed land and the standing crops there-] 
on were delivered to the petitioner by the! 
Court of the First Subordinate Judge onl 
18-8-1965 in its Execution Case Np. .3 oq 
ij959. He is entitled to have his possession 
of the disputed land and the crops protect- 
ed by the Courts of law and to prevent 
breach of peace regarding the same. The 
learned S. D. M. dropped the proceedings on 
jthe ground that the petitioner did not pfof 
duce further orders of the First Subordinate 
Judge confirming the delivery of possession 
of me disputed Tand to the petitioner. The 
S. D. M. snould have given time to the peti- 
tioner to produce further orders of the First 
Subordinate Judge, if he thought that they 
were necessary. But, in so far as the proceed-^ 
ings imder Section 107, Cr. P. C. before? 
the S. D. M. were concerned, tiie order of 
delivery of possession of the disputed land 
to the petitioner by the Court of the First 
Subordinate Judge on 18-8-1965 was suffi-| 
cient and the S. D. M. should have acted' 
upon it Even otherwise, he should have 
mven time to the petitioner to produce 
further orders of the First Subordinate 
Judge confirming the delivery proceedings. 
So, the S. D. M. committed a serious enor 
in dropping the proceedings and directing 
the retmii of the seized paddy to the res- 
pondents, who had abeady been dispossess- 
ed by the Civil Court in the course of law. 

7. It appears that there were previously 
proceedings between the same parties. Vide 
Criminal Revision Case No. 4 of 1965 on 
the file of the District Magistrate, Manipur 
and Criminal Reference No. 26 of 1967 on 
the file of this Court, under which a com- 
posite order passed by the same S. D. M. 
was set aside and he was directed to dis- 
pose of the case according to law. 

8. In the result, the reference is accept- 
ed and the impugned order of the S. D. M. 
is set aside. The case is remanded to him 
for disposal according to Jaws 


BDBZDXG^ 


Reference accepted. 


AIR 1969 MANIPUR 13 (V 56 C 6) 
a JAGANNADHACHARYULU, J.C, 
iKangjam Jadhob Singh and others^ 
petitioners v. Chongtham Pishak Singh 
and others, Respondents. 

Qvil Writ Appln, Case No. 7 of 1965, 
D/- 27-11-1967. ' 

BL/DL/A728/6a 
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(A) Panchayats — U. P. Panchayat Raj 

Act (2fi of 1947) (as extended to Manipur), 
S. 44 — U. P. Panchayat Raj Rules 
(1947), R, 146 (1) — Word "shall” used in 
E. 146 (1), interpretation of — ''Shall” is 
mandatory and in context of S. 44 of the 
Act it means "must” — Proviso to S. 44 
lays down penal consequences if Sar- 
pancb and Sahayak Sarpancb are not 
elected within prescribed period, in. 
which case the prescribed authority 
"may” appoint Sarpancb or Sahayak Sar- 
pancb — Hence election of Sarpancb and 
Sahayak Sarpancb held beyond period of 
one month from date of appointment of 
Panchas is illegal and contrary to provi- 
sions of S. 44 and R. 146 (1) — AIR 1967 
SC 276, ReL on. (Para 6) 

(B) Panchayats — U. P. Panchayat Raj 

Act (26 of 1947) (as extended to Mani- 
pur), S. 44 — U. P. Panchayat Raj Rules 
(1947), R, 146 (2) — EHection of Sarpancb 
and Sahayak Sarpancb — Two parties — 
Some Panchas of one party arrested by 
police just before commencement of 
meeting for election on false and flimsy 
grounds to prevent them from taking 
part in election and vote — It wm found 
Hiat other panchas at whose instance 
they were arrested, played fraud and 
made election a simple farce and moc- 
kery. Held it was nothing but an abuse 
of democracy and democratic set up of 
Nyaya Panchayat and the so-called elec- 
tion was a sham and a colourable one 
which must be set aside — Constitution 
of India, Art- 226. (Para 7) 

(C) Panchayats — U, P, Panchayat 
Raj Act (26 of 1947) (as ex- 
tended to Manipur). ' Section 44 — , 
U. P. Panchayat Rules (1947), R. 146 (4) 

— Election of Sarpancb and Sahayak 

Sarpancb — Quorum — Total number of 
members 15 — Three members arrested 
just before commencement of. meeting for 
election — Five members on rejection of 
their application to adj<ium rneeting due 
to illegal arrest, leaving meeting without 
signing list of voters present — Election 
conducted subsequently held contravened 
provisions of Sufa-R. (4) of R. 14G as there 
were only 7 members while the quorum 
required for meeting was 'eight' tho 
strength of Nyaya Panchayat being 15; 
Case law discussed. (Para 8) 

. (D) Constitution of India, Art. 226 — 
Writ Petition — New point — Point re- 
garding validity of election of Sarpancb 
and Sahayak Sarpancb after one month 
of appointment of Panchas of Nyaya Pan- 
chayat not raised in Writ Petition — 
Point raised in affidn%'it-in-rejoindcr — 
Copies served on respondent's ndv<K:ate 

— Held point raised in nflidnvit-in-rc- 

joindcr of which respondent had full no- 
tice could be urged — Panchayat — U. P. 
Panchayat Raj Rules (19471. R. 146 (I) — 
air 1DC5 SC 1578 and .AIR 1967 SC 295, 
Foil (Para 5) 
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(E) Constitution of India, Arts. 226 and 
329 — U. P. Panchayat Raj Act (26 of 
1947) (as extended to Manipur), Ss. 12(c) 
and 44 — U. P. Panchayat Raj Rule* 
(1947), Rr. 147, 79 — Election of Sarpancb 
and Sahayak Sarpancb — Remedy to ag- 
grieved party available under Rules — 
On facts and circumstances writ ■ petition 
held maintainable. 

Even if there is an alternative remedy 
it does not bar the jurisdiction of the 
High Ckjurt to exercise its jurisdiction 
under Article 226 of the Constitution. If 
the alternative remedy is not adequate 
and is not equally convenient, beneficial 
or effective. Article 329 of the Constitu- 
tion of India bars the jurisdiction of the 
High Ckiurt to issue writs in respect of 
an election to either House of Parliament 
or either House of the Legislature of a 
State. But, there Is no such constitu- 
tional bar to the exercise of writ juris- 
diction in respect of elections to local 
bodies such as municipalities. Case law 
discussed. (Paras 13 and 14) 

Where in an election of Sarpancb 
and Sahayak Sarpancb some members of 
the Nyaya Panchavat played fraud in 
getting the petitioners arrested just be- 
fore the election was to be held on false 
allegations of theft and manipulated to 
have a majority of their party at the 
time of the election and the result of the 
election held on 16-9-64 was declared 
after 25-2-1965. the wit petition filed on 
24-2-1965. held maintainable in the cir- 
cumstances though the petitioner had 
alternative remedy of challenging elec- 
tion under R. 147 read with R. 79 of the 
Rules. (Para 22) 

Firstly, the election was amply a 
mockery and a farce. It was a colour- 
able one which could not be allowed to 
stand. Secondly. S. 12 (c) of the Act 
which bars jurisdiction of Civil Court 
does not apply to disputes regarding the 
election to office of Sarpancb or Sahayak 
Sarpanch. Thirdly, the election was held 
In total disregard of provisions of R. 146 
(1)(4) and S. 44. (Para 14A) 

Further, it could not be said that the 
petitioners circumvented the law of limi- 
tation by filing writ petition, as ft was 
filed within one month of the period 
prescribed fay R 147 road with R. 79 for 
presenting election petition, (Para 15) 
G.tscs Referred; Chronologic.'il Paras 
(1967) AIR 1967 SC 81 (V 54}= 

(1966) 3 SCR 84. First Income-Tax 
Officer Salem v. Short Brothers 
(P) Ltd. tI3 ^ 

(1967) AIR 1967 SC 276 fV 54) = 

1907 Cri LJ 285, State of Madhya 
Pradesh v. Azad Bharat Finance 
Co. 6 

(1967) AIR 1967 SC 295 fV 54)= 

(1906) Sup SCR 311. Barium Che- 
micals Ltd. V. Company Law 
Board 
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(1967) AIR 1967 All 452 (V 54)= 

ILR (1967) l AU 372, Hira v. 

Chetu 13, 14 

(1967) AIR 1967 Rai 239 (V 54)= 

ILR (1966) 16 Raj 889 (FB), Atma 
Singh V. State of Rajasthan 13. 14 

(1966) AIR 1966 SC 197 (V 53)- 
(1966) 1 SCR 284. M. G. Abrol 
Additional Collector of Customs, 
Bombay v. Shantilal Chhotelal 13 

(1966) AIR 1966 All 45 (V 53), Dr. 

Mrs. Shabbir Fatima v. Chancellor 
University, of Allahabad 13, 14 

(1966) W. P. No. 12 of 1966-1966 
Mani LJ 49, Laisram Thanil Singh 
V Dist. Magistrate Manipur 13, 14 

(1965) AIR 1965 SC 1321 (V 52)- 
(1965) 2 SCR 653. Municipal Coun- 
cil Khurai v. Kamal Kumar 13 

(1965) AIR 1965 SC 1578 (V 52)= _ 

(1965) 3 SCR 17, Subramania Desi- 
ka Gnanasambanda Pandarasanni- 
di V. State of Madras 5 

(1963) AIR 1963 Assam 168 (V 50), 

Ram Chandra Malpani v. State of 
^^ssd,m 

(1962) AIR 1962 SC 1044 (V 49)= 

(1963) 1 SCJ 106, Calcutta Gas 
Co., (Proprietary) Ltd. v. State 
of West Bengal 12 

(1962) AIR 1962 Him-Pra 19 07 49). 

Parmatma Ram v. Siri Ghana 13, 14 
(1961) AIR 1961 SC 372 (V 48)= 

1961 (2) SCR 241, Calcutta Dis- 
count Co„ Ltd. V. Income-Tax 
Officer 113 

(1960) AIR 1960 Ori 79 (V 47)- 
ILR (I960) Cut 129, Orissa Mineral 
Development Co. v. Commr. of 
Sales Tax, Orissa 12. 15 

( 1957 ) AIR 1957 All 213 (V 44)= 

1957 All LJ 938. Virendra Singh 
v. Returning Officer, Gaon Pan- 
chayat Elections 13, 14 

(1957) AIR 1957 All 354 (V 44)= 

ILR (1956) 2 All 758, Bhagwati 
Prasad v. J. K. Tandon 13, 14 

(1956) AIR 1956 SC 153 (V 43)= 

1956 Cri LJ 326,Virindar Kumar 
Satyawadi v. State of Punjab 13 

(1955) AIR 1955 SC 233 (V 42)= 

1955 SCR 1104, Hari Vishnu Ka- 
math V. Ahmad Ishaque 13 

(1864-1935) 2 Doabia’s Ele-Cases Ed. 

1955 p. 61, Dwarka Nath Dutta v, 
Chandra Mohan Roy S 

A. Nilamani Singh, for Petitioners; R, 
K. Manisana Singh, for Respondents Nos. 
1 & 2; N. Ibotombi Singh, Govt. Advo- 
cate, for Respondents Nos. 8 to 12. 


XXVI- of 1947), (hereinafter called as the 
Act) and the Rules framed thereunder as 
extended to Manipur Union territory. 

2. The petitioners, who were 8 fa. 
number at first, and the respondents 1 
to 7 were appointed as Panchas of the 
Mongsangei Nyaya Panchayat by the 11th 
respondent District Magistrate oh 30-5- 
1964 under Section 43 of the Act as ex- 
tended to Union Territory of Manipur. 
Vide Ext. A/4 Manipur Gazette Extra- 
ordinary dated 11-8-1964. The 11th res- 
pondent District Magistrate, Manipur, 
fixed 9-00 a. m. of 6-7-1964 to be the time 
and the date for the meeting of the Pan- 
chas to elect their Sarpanch and Saha- 
yak Sarpanch in pursuance of Section 44 
of the Act read with Rule 146 (2) of the 
Rules. The meeting had to be held fa 
the Panchavat Secretary’s Office in Mon- 
gsangei (vide Ext. B/1 dated 23-6-1964). 
The District Magistrate nominated the 
8th respondent. Assistant Panchayat Offi- 
cer, Directorate of Panchayats, Imphal, 
to preside over the meeting under Rule 
146 (3) of the Rules, (Vide Ext. B/2). But, 
the 11th respondent — District Magis- 
trate — postponed the meeting for one 
week, (Vide Ext. B/3 dated 6-7-1964)^ 
Again, he postponed the meeting sine dia 
(Vide Ext. B/4 dated 9-7-1964). Finally, 
the 11th respondent appointed 10-00 a. m. 
of the 16-9-1964 to be the time and the 
date of the meeting of the Panchas to be 
held in the Panchayat Secretary’s Office 
fa Mongsangei and nominated the 8th 
respondent. Panchayat Inspector, to pre- 
side over the meeting. (Vide Exts. B/5 
and B/6 copies of the orders dated l-g- 
1964). 

3. At the appointed time and placa 
the meeting had to take place. But, while 
all the petitioners were coming, the peti- 
tioners No. 3. 7 and 8 were arrested by 
the Police Officers of Imphal Police Sta- 
tion on the ground that a report (F. I. R, 
Case No. 1045 (9) 64 of Imphal Police 
Station under Section 379 Indian Penal 
Code) was filed against them by the res- 
pondents 1 and 2 that the petitioners 3, 
7 and 8 committed theft of some cemenfi 
pipes. So, at about 10-00 a. m. of 16-9- 
1964 the remaining petitioners 1, 2, 4, 5 
and 6, whose party strength was reduced 
to 5, appeared before the 8th respondent 
Panchayat Inspector and requested him to 
postpone the meeting until the three ai> 
rested persons were released and joined 
the meeting for the purpose of election 
(Vide Ext. B/7 copy of the petition dated 
86-9-1964). The said five petitioners imme- 


ORDEIR; — This is a petition filed under 
Article 226 of the Constitution of India 
for the issue of a Writ of Certiorari to 
quash the election of the respondents I 
and 2 as Sarpanch and Sahayak Sarpanch 
respectively of Mongsangei Nyaya Pan- 
chayat under the provisions of the United 
Provinces Panchayat Rai Act (U. P. Act 


diately left the meeting under protest. 
But, the 8th respondent proceeded to 
transact the business of the meeting 
yathout the presence of the petitioners. 

There were" only the respondents 1 to 
7 in the meeting. At about 11-15 a. m. 
the name of the first respondent was 
proposed and seconded for the office 
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the Sarpanch. At about 11-17 a. m; the 
name of the second respondent was pro- 
posed and seconded for the office of the 
Sahayak Sarpanch. At 12-00 a. m. the 
8th respondent concluded the meeting 
and submitted a report to the District 
Magistrate of the proceedings of the 
meeting on 17-9-1964 (vide Ext. B/8). 
The petitioners also made a joint repre- 
sentation to the District Magistrate stat- 
ing that there was no quorum under Rule 
146(4) of the Rules and that there was no 
valid election of the Sarpanch and the 
Sahayak Sarpanch. After a lapse of 
about 5 months, the 8th respondent Pan- 
chayat Inspector intimated the petitioners 
by issuing an undated notice that the res- 
pondents 1 and 2 were deemed to have 
been elected as the Sarpanch and Saha- 
yak Sarpanch in the meeting held on 16- 
9-1964. (Vide Ext. A/1 notice received 
by the petitioners on 27-2-1965). 

4. Thereupon, the petitioners filed the 
present Writ Petition on 24-3-1965 chal- 
lenging the election of the respondents 
1 and 2 as Sarpanch and Sahayak Sar- 
panch of Mongsangd: Nyaya Panchayat. 
During the pendency of the Writ Peti- 
tion. the petitioners 5 and 6 and the 6th 
respondent died, 

5. The first contention of the learned 
Counsel for the petitioners is that the 
panchas of Mongsangei Nyaya Panchayat 
were appointed on 30-5-1964, as can be 
seen from Ext. A/4, that the election of 
the Sarpanch and Sahayak Sarpanch 
should have been held within one month 
thereafter under Rule 146 (1) of ^e 
Rules, but that it was held on 16-9-1964 
after the expiry of more than one month 
from the date of the completion of the 
appointment of the Panchas of the Nyaya 
Panchayat and that, therefore, the elec- 
tion of the respondents 1 and 2 as Sar- 
panch and Sahayak Sarpanch is void. The 
learned Counsel for the respondents rais- 
ed preliminary objection that this point 
was not raised by the petitioners in their 
writ petition, that it is a new point and 
that, therefore, the petitioners’ -counsel 
should not be permitted to raise it. But, 
the petitioners raised this point in their 
affidavit in rejoinder D/- 31-1-1966. copies 
of which were served on tire respondents’ 
Advocates on 1-2-1966 and 2-2-1966. So, 
the respondents were not taken unawares 
by this objection. The Supreme Court also 
pilled that an objection, raised in the affi- 
davit-5n-rejoinder filed by the petitioners 
of whicli respondents had full notice, 
[Could be urged. Vide 'Srila Sri Subra- 
manin Desika Gnanasambanda Pandara- 
sannidi v. State of liladras,’ AIR 1965 SC 
1578 and 'Barium Chemicals Ltd. v. Com- 
Ptiny Lr.w Board.’ AIR 1967 SC 295. So. 
the preliminary objection of the respon- 
dents’ coun.sel was overruled. 

6. Rule 146 (1) of the Rules contains 
a mandatory provision that the period. 


^thin which the Panchas of a Nvava 
Panchayat shall elect from amSt 
1 ?”^° persons as the Sarpanch 
Sahayak Sarpanch, shall be one 
montii from , the date on which the an 
Pointment of Panchas of the Nyaya PaS- 

amongst themselves two persons as tiie 

?hair? the Sahayak “saSani 

be one month from the date on 
which the appointment of Panchas of the 

is "shall” (under- 
^ed (here fa ' . >) by me) 

? ^ 1 context it means "must” 

the election of the respondents TSd 
beyond the period of 
one month from 30-5-1964 the date of 
the appomtment of the Panchas contra- 
V’® prowsions of Rule 146 (1) of 
the Rules. The learned Counsel for the 
respondents, however, urged that the 

be understood 
as may and that, therefore, it was not 

Sanch the election of the sSr- 

beld Sahayak Sarpanch should be 

the date of 

thf the appointment of 

fae Panchas. They relied on the passage 

Qf ^ 4 ® r?n Interpretation 

e doth edition) and also 'State 

^ Madhya Pradesh v. M/s. Azad Bharat 

Fmance Co.,’ AIR 1967 SC 276. The Sup- 
reme Court held that it is well settled 
that the use of • the word "shall'' does 
pot alwajrs mean that the enactment is 
obhgatory or mandatory but that it de- 
pends upon the context in which the 
word "shall” occurs and the other cir- 
cumstances. In that case the construc- 
tion of Section 11 of the Opium Act (Act 
.1 of 1878) as amended by Madhya Bharat 
Opium Act of 1955 was in question In 
the present case, that the word ".shall” 

^ mandatory and means "must” is clc.sr 
&orn Section 44 of tlie Act, under which 
pe Sarpanch and Sahayak Sarpandi have 
to be elected. It runs thus: 

"44. Ekction of Sarpanch. Sahayak 
Ppchas appointed under 
Sec. 43 _shaU in the manner and within 
proscribed, elect from 
amongst them two persons who are able 
to record proceedings, one as the Sar- 
panch- other as the Sahaj-nl: Sar- 

Provided that if the panchas fail to elect 
the ^Sarpanch or the Sahayak Sarpanch 
as amresaid the prescribed authority 'may' 
appoint the Sarpanch or the Sahayak 
Oarpnncn, 


In S 44 also the -w-ord used Is "Ghall" 
fundcrlinc-d (herein ' ') by me). The pro- 
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air 1969 MYSORE 1 (V 56 C 1) 

A. R. SOMNATH IYER 
AND M. SADANANDASWAMY, JJ. 

Muthyala Reddy, Petitioner v. State of 
Mysore, represented by the Chief Secy, 
to Govi. Vidhana Soudha, Bangalore and 
another. Respondents. 

Writ Petn. No. 1934 of 1966 D/- 18-4- 
1968. 

(A) Constitution of India, Arts. 31, 19 
(1) (f) — Public purpose — Declaration 
of, by authority — Notice calling for 
objections need not precede — Failure to 
give such notice before declaration of 
public purpose — No infringement of 
Art. 19 (1) (f). 

^ The authority which makes an acqui- 
sition, does not perform quasi-judicial 
function in deciding whether the acquisi- 
tion _ is for a public purpose. It is an 
aornimstrative function. Therefore, if the 
dedsion that certain acquisition is for 
public purpose, is not preceded by an 
opportunity to demonstrate that there is 
tio public purpose, such decision is not 
an infraction of the fundamental right 
created by Art. 19 (1) (g). AIR 1964 SC 
648, Foil. (Para 15) 

The fundamental right which can be 
asserted in the sphere of compulsory 
acquisition is the right to resist such 
acquisition when it is made except under 
the authority of a law which provides 
for compensation or when it is not made 
for a public purpose. The fundamental 
right created by Article 19 (1) (g) to hold 
the property proposed to be acquired 
can have no relevance if the proposed 
acquisition does not infringe the funda> 
mental right , created by Article 31. If q 
law nevertheless provides for an op^ 

S^/IL/D431/68 
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portunity lor opposition to the proposed 
acquisition, the right to that opportunity 
is not a fimdamental right as contended 
but is a statutory right created by the 
law wliich brings it into being. If the 
statute provides none, it is not claim- 
able of right. But, if it does, it is claim- 
able only by those who are clothed with 
it. (Paras 14, 16) 

(B) Municipalities — Mysore, City of 
Bangalore Improvement Act (5 of 1945), 
S. 16 (2) — Procedure under for serving 
notice — Not identical with procedure 
prescribed under Land Acquisition Act 
(1894) — . No discrimination between per- 
sons governed by section 16 (2) — — 
Section 16 (2) is not unconstitutional — 
Constitution of India, Art. 14. 

Section 16 (2) cannot be declared as 
unconstitutional merely because it pro- 
vides inter alia for service of notice upon 
a person whose name is entered in the 
Land Revenue Register and the owner or 
occupier of a land has no opportunity 
to oppose the acquisition under the Im- 
provement Act since that Act does 
not direct a notice to him, whereas that 
opportunity is available to him under the 
Land Acquisition Act (1894) has no rele- 
vance to constitutionality. Since all per- 
sons whose lands are acquired under the 
Improvement Act are treated alike and 
the provisions of section 16 (2) do not 
subject certain persons or classes of per- 
sons who are governed by its provisions 
along with others to hostile discrimina- 
tion, Section 16(2) is not unconstitutional. 

(Paras 29, 30) 

^ The purpose of the Improvement Act 
is not the same as the purpose of the 
Land Acquisition Act, since the, acquisi- 
tion under the Improvement Act ispermis- 
sible only when there is an improve- 
ment scheme, whereas the existence of a 
public purpose is sufficient imder the 
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Land Acquisition Act. The mere fact that 
eventually there can be an expropriation 
under both the laws cannot sustain, the 
argument that the expropriation or acqui- 
sition should be made by adherence to 
the same kind of procedure imder both. 
The statutory provisions in the two laws 
with respect to the service of notices 
are intended only to assist the decision 
of the question whether the land is 
required for an improvement scheme in 
the one case, and for a public purpose 
in the other. It is plain that the Legis- 
lature has the competence to prescribe 
the procedure by the adoption of which 
that administrative decision could be 
reached and it is not open to the peti- 
tioner to contend that the procedure by 
which it could be reached under the 
improvement Act should be the same as 
that by which it could be reached under 
the Land Acquisition Act. A person whose 
property is proposed to be acquired has 
no right to any particular procedure by 
adherence to which the conclusion is 
reached that it is required either for the 
improvement scheme under the Improve- 
ment Act or for a public purpose imder 
the Land Acquisition Act (1894). AIR 
1954 SC 545 and AIR 1963 SC 786 Dist- 
inguished. (Paras 26, 27. 32; 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 648 (V 51) « 

(1964) 5 SCR 294, Jayantilal 
Amratlal v. F, N, Rana 13, 31, 36 
(1963) AIR 1963 SC 786 (V 50) = 

(1963) Supp 1 SCR 676, Udit 
Narain Singh v. Board of Revenue 
Bihar 36 

(1954) AIR 1954 SC 545 (V 41) = 

• 1955 SCR 448, Suraj Mall Mohta 
and Co. v. Viswanatha Sastri 35 

N. N. Hegde, for Petitioner; E. S. Ven- 
kataramaiah, for T. Krishna Rao, H. C. 
Special Government Pleader (for No. 1) 
and V. H. Ron, (for No. 2), for Respon- 
dents. 

JUDGMENT: It is not necessary in 
this writ petition to embark upon a dis- 
cussion as to the meaning to be given to 
the words 'land revenue register’ occurr- 
ing in section 16 (2) since no argument 
was presented about it. A discussion of 
that question is not necessary since on 
behalf of the petitioner, Mr. Mohandas 
Hegde did not assert that the petitioner s 
name had been entered in the land reve- 
nue register. 

2. Now, section 16 (2) on the consti- 
tutionality of which considerable argu- 
ment was expended, provides principally 
for sei-vice of notices on persons interest- 
ed in opposing the scheme for the impl^ 
mentation of which an acquisition is 
proposed to enable them to oppose the 
acquisition should they so desire. 

3- It vnll be seen from its provisions 
tiiat when a land is proposed to be ac- 


quired, toe person on whom service of 
notice is enjoined by this sub-section is 
he whose name is entered in toe land 
Revenue Register as the person primari- 
ly liable to pay toe land revenue. It is 
that person who can object to toe pro- 
posed acquisition and it is his objection 
that has to be considered and transmit- 
ted to Government under section 17. 

4_. ^ The argument advanced for the 
petitioner by Mr. Mohandas Hegde was 
that_ section 16 (2) which restricts the 
service of notice only on toe person 
whose name is entered in toe land reve- 
nue register, is open to toe denunciation 
that it makes a hostile discrimination 
against others as toe owners and occupi- 
ers of toe property proposed to be ac- 
quired. This argument is constructed on 
the _ contrast between the provisions of 
section 4 of the Central Land Acquisi- 
tion Act, 1894, which will be referred 
to as toe Land Acquisition Act, as ex- 
tended to the new State of Mysore by 
the Land Acquisition Amending Act, 1961, 
and the Improvement Act. 

5. Now section 16 (2) was introduced 
into toe Improvement Act in the year 
1952, and. when the scheme was publish- 
ed under section 16 (1) of the Improve- 
ment Act, in toe year 1963, there were 
cv'o laws under which the acquisition of 
a property for a public purpose was 
possible. The one was the Land Acquisi- 
tion Act to which we have referred and 
toe other was the Improvement Act. 

6. It was said that a person whose 
property was acquired under the Land 
Acquisition Act was in a more advan- 
tageous position than he whose property 
Was acquired under the Improvement 
Act in respect of notices which 
should issue before a final declaration is 
made by the appropriate authority that 
the acquisition is for a public purpose. 

7. Section 18 of the Improvement Act 
and section 6 of the Land Acquisition 
Act are the two provisions under which 
that declaration is made as the case may 
be. Similarly, section 16 (2) of the Im- 
provement Act corresponds to S. 4 (1) 
of the Land Acquisition Act. Section 16 
(2) of the Improvement Act provides for^ 
the publication of a scheme, while sec- 
tion 4 (1) of the Land Acquisition Act 
authorises a notification about the propo- 
sed acquisition. 

8. Now, section 4 (1) of toe Land 
Acquisition Act as it now stands, pro- 
\ndes for the publication of a preliminary, 
notification and enumerates the powers 
of the officers. It will be seen from this 
section that when an acquisition of B 
property i.s proposed to be made undec 
the Land Acquisition Act, the announce-? 
ment that an acquisition is proposed to 
be made should be published in the of- 
ficial gazette, and in addition, toe Dg- 
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notice to be ^iven. Land 

tive Prpjisio^ of ^ 

Acquisition Act. Th t u ^ Con^s- 

tion provides that tn ggrved on 

sioner may p SSunier as the case 

as arfiSed ?n behalf of the 

may be. It was ar^ , gccurrinp. _ m 

Board that the sub-section 

the concludinR P^’^^^gse notices, when, 
in the context of these 
contrasted wife the w “ the inter- 

ing in the ’nuty^ Commissioner 

pretation that the P Y ^.j-gtion to 
ts invested ^.ith the^ 
serve those notic service of 

the _ occupier mandatory, 

notices on them ^ section 16 

9 . It will be replied 

® S'SrSe scheme in the of- 

l-Sa^t^rbSl Vo'ne^Sh S 

tton'"4'(?r°£ Land Acquisition Act 

“ir^r. Hcqde »ho dW^ ™t 
extent depend uj^^ notice in section 16 
direction for a & gt placed before 

(2) of the 16 (2) is 

us the postulate ttat s tto^n^^ 

open to the condemnation^^n^ notices 

constitutional since fe se^^^^ autho- 

on owners and occupiers w Acqui- 

rised by section 4 ^) o\ w ^gg_ 

sition Act “Movement Act. 

tion 16 (2) of the Improv g^^ ^as 

11. The stress pier of a land 

feat the .°L*i!nder the Improve- 

which is ?'='\"\^!^rtenri^ed of an oppor- 
ment Act is thi^ representation against 

tunity to while that op- 

fee proposed acQ^sition by the Land 
, portunity is made a .^^as ' contended. 

Acquisition Act. So, g^^. ig ex- 

feat .a Improvement Act 

propriated under expropriation 

hcoP«S'?^ -JfS? 

sntieii to ^ 

^sition 

performs a d^asi-judicial functton 
deciding whether ^ ^ ^ a decision 

a public Purpose and th^ opportunity 
which IS not PJ^ceded by a PP^ 
to demonstrate that mere funda- 

purpose L fu ijtjlf ™ Oracle U] 

Sfof thf CoSmuaon.- we w.« ,asW 
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the exercise of that right. . . 

13. The postulate that a deci^on on 

the question whether an ° ari- 

for a public purpose mvolved a quaa 
judidal^function, is, in our opmion. im- 
acceptable. The enunciation by me 
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Supreme Cojft, 

fed that that function is an adimnistra 
“'id ^'ArtiS 31 of the Constltutton auth- 

„r?| Im^lsory =— SisSVSt 
^S|. o^y when .?,«t“°^SoS?in^ 

the acqSon also provide 

“IhrSh can be asserted in the 
Iluiere of compulsory acquisition is the 
to resist such acquisition when it 

M?ed*'°Sn‘"\"a?’r^?rS^ 

fee proposed acquisition does not m 
fffege fee fundamental right, created by 

Article^.^n ^ authorises mn acquid- 

tion for a public purpose and 

ment of compensation, J°"desig- 

thP Foi-mation of opmion by some oesiK 

nated instrumentality feat thereusj pu^^^ 

Uc purpose .iustifymg the ?‘^bmsniuii. 

The machinery for the 
opinion has to be created by:_^the ^g 
lature which makes fee law. But, whac 
evS^ the machinery, the formation of fee 
opinion is an administrative function ac 
Wording to the authoritative pronounce- 
ment of fee Supreme So, fee arg 

ment that that opinion should preced 
ed by an opportumty for obP°®'tion con 
structed on fee supposition that a qu^si 
judicial function is mvolved, becomes 

grounags.. ^ nevertheless P^owdes 
for an opportunity for oPP°®.^tmn to the 
proposed acquisition, the rigM fe th t 
nrmortunitv is not a fundamental rignx 
S'? contended but is a statutory right 
created by the law which brings it into 
being. If fee statute Prov^as imne, it i 
not claimable of right. But, if it ooes 
ft is claimable only by those who are 
clothed wife it. 

17 Now, Section 6 of the Land Acq - 
sition Act authorises a declaration y 
do??imnent that the 
Sluch there waa 

SfSSe Md Seetien 6(3) P?oyMes 
thtt declaration is. pubhshed 
in the official gazette, it constitutes eon- 
dutive evSdenc? that the land is needed 

But'’tiie Improvement 

Swvriiners 
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sanction shall be published in the official 
gazette as required by clauses (a) and (b) 
of Section 18(1). Clause (c) of that sub- 
section _ provides that that declaration is 
conclusive evidence that the land is need- 
ed for a public purpose. 

19. So, while under the Land Acquisi- 
tion Act the publication of the declara- 
tion under Sec. 6(3) is preceded by a pre- 
liminary notification under Section 4 of 
that Act and the hearing of the objections 
under Section 5-A, the declaration under 
Sec. 18 of the Improvement Act is pre- 
ceded by the publication of the scheme 
under S. 16 and the hearing of ob- 
jections under sub-section (2) of that sec- 
tion, and the accord of Governmental 
sanction under Section 17. Those preli- 
minary steps to be taken in the one case 
are not the same as those which have 
to be taken in the other, 

20. However that may be, the only 
argument maintained before us was that 
Section 16 (2) of the Improvement Act 
subjects persons whose properties are 
proposed to be acquired under the Im- 
provement Act to hostile discrimination, 
and that was the restricted submission 
made before us. So it becomes unneces- 
sary to discuss the other variations be- 
tween the preliminary procedure pres- 
cribed by the one Act and that prescrib- 
ed by the other. 

i 21. Section 16 (2) of the Improvement 
Act whose constitutionality was assailed 
on that ground reads: 

"16(2). Service of Notices on owners of 
Property to be acquired in executing the 
scheme — 

During the thirty days next follomng the 
day on which such notification is publi- 
shed in the Mysore Gazette, the Board 
shall serve a notice on every person 
whose name appears in the asses^ent 
list of the Corporation or the Municipa- 
lity or local body concerned or in the 
land revenue register as being primarily 
liable to pay the property tax or land 
revenue assessment on any building or 
land which it is proposed to acquire in ex€^ 
culing the scheme, or in regard towmcn 
the Board proposes to acquire such build- 
ing or land or to recover such better- 
ment fee for the puipose of carrying out 
an improvement scheme and requiring an 
answer within thirty days from, the date 
of service of the notice stating whether 
the person so served dissents or not to 
such acquisition of the building or land 
or to the recovery . of such betterment 
fee, and if the person dissents, the rea- 
sons for such, dissent.’’ ^ 

iniat is relevant for our present di:^ 
cussion in this context is that part of it 
which directs the service of notice on 
every person whose name appears in the 
land revenue register as being primari- 
ly liable to pay land revenue a.ssessmenL 
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22. This provision was contrasted uith 
the proyision in Section 4 of the Land 
Acquisition Act which authorises the 
Deputy Commissioner to serve noti- 
ces on the owner, and on the occupier 
when the owner is not the occupier of 
the land. That there is no provision in S. 16 
(2) of the Improvement Act for service of 
notice on the owner or the occupier was 
the foundation of the argument that the 
owner or occupier of a land is in a more 
advantageous position when the land is 
proposed to be acquired under the Land 
Acquisition Act, since the service of 
notice on the ovmer or occupier is not 
directed by section 16 (2) of the Improve- 
ment Act. 

23. We have already mentioned that 
it is not the petitioner’s case that his 
name was entered in the land revenue 
register to which section 16 refers, as the 
person primarily liable to pay the land 
revenue, and so, no argument was advanc- 
ed that there was any disobedience to 
the provisions of section 16 (2). So we 
proceed to consider the argument of un- 
constitutionality. 

24. Mr. Advocate General on behalf 
of the State Government and Mr. Ron 
on behalf of the • Trust Board advanced 
the argument that the procedure pres- 
cribed for service of notices and the 
hearing of objections preceding the publi- 
cation of a declaration under S. 6 of 
the Land Acquisition Act and under Sec- 
tion 18 of the Improvement Act as the 
case may be, constitute the procedure 
for the investigation of the question 
whether, the land is needed for a public 
purpose, and that the mere fact that the 
procedure prescribed by the one Act was 
at variance TOth that prescribed by the 
other, caninot support the argument of 
discrimination. 

25. It was also urged that the pur- 
pose of the Improvement Act was not 
the same as the purpose of the Land 
Acquisition Act since the acquisition under 
the Improvement Act is authorised only 
for an improvement scheme, wliile the 
acquisition under the Land Acqui.sition 
Act could be made for any public purpose. 

So it was contended that a person wliose 
land is acquired under the Improvement 
Act does not occupy a position .similar 
to that occupied by a person whose land 
is acquired under the Land Acquisition 
Act, and tliat it was open to theLegLs- 
lature to prescribe the preliminary .steps 
under the one law at variance with those 
prescribed under the other. It was said 
that the acquisition proposed to be made 
under the two laws is no more than a 
consequence emanating from the require- 
ment which in the one case ii; not the 
same as in the case of the others. 

2C. We are of the opinion that the 
mere fact that eventually there can bo 
an expropriation under both the laws 
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cannot sustain the argument that the ex- 
propriation or acquisition shoidd be made 
by adherence to the same kind of pro- 
cedure tmder botiL Y7e accept the argu- 
ment of Mr. Advocate General that the 
purpose of the Improvement Act is not 
the same as the purpose of the Land 
Acquisition Act, since the acquisition 
under the Improvement Act is permis- 
sible only V7hen there is an improvernent 
scheme, v.’hereas the existence of a public 
purpose is sufficient under the Land Ac- 
quisition Act- 

27. Moreover a person vrhose pro- 
perty is proposed to be acquired has no 
right to any particular procedure by 
adherence^ to vrhich the_ conclusion is 
reached that it is required ather for 
the improvement scheme under the one 
Act or. for a public purpose under the 
other. 

28. Awhile the competence to enact the 
Improvement Act is bestowed by the 
5th entry in the State List, the source 
of Legislative competence to enact the 
Land Acquisition Act is the 42nd en try 
in the Concurrent list The 5th enhy 
in the State list authorises legislation 
as respects 'improvement trusts’ while 
the 42nd entry in the Concurrent list 
confers power to make a law res- 
pect to 'acquisition and requisition’ _ of 
property. The sources of the legislative 
power to make the two laws are th^ 
independent of one • another _ and the 
topic of the legislation authorised by the 
State List is not the s^e as the topic 
of the legislation authorised by the Con- 
current List. The main purpose of the 
Improvement Act is the promotion of m 
improvement scheme, whereas^ the pri- 
mary purpose of the Land Acquisition Act 
is the acquisition of land. 

29. The complaint of discrimination 
levelled against section 16 (2) of the lni- 
provement Act can succeed only if it is 
demonstrated that its provisions subject 
certain persons or classes of persons who 
are governed by its provisions along with 
others to hostile discrimination. If there 
is no such hostile discrimination and if 
aU persons v^hose land could be acquired 
under the Improvement Act are treated 
alike, the -complaint of discrimination 
becomes groundless. So, the argument 
that the procedure prescribed by the Land 
Acquisition Act with respect to the ser- 
vice of notices to enable opposition to 
the acquisition, is at variance with that 
prescribed by the Improvement Act has 
no materiality. That is so, since all per- 
sons whose lands are acquired tmder the 
Improv^ement Act are treated alike and 
simil^ly all persons whose lands are 
acquired under the Land Acquisition 
Act SX& similarly treated alike, 

30. _ The complaint that the owner or 
occupier of a land has no opportunity to 
oppose the acquisition -under the Impro- 
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vement Act since that . Act does not direct 
a notice to him, whereas that opportu- 
nity is available to him under the Land 
Acquisition Act, has no relevance to con- 
stitutionality.. 

3L In AIR 1964 SC 648 the Supreme 
Court explained that a decision under 
section 6 of the Land Acquisition 
Act that a land was required for a 
public purpose was an administrative 
decision, and that the investigation 
directed by the Act has to be made only 
to assist such decision. In that context 
the Supreme Court observed: 

"The decision that any particular land 
is needed for a pubKc purpose is an 
administrative decision and it is for tlie 
purpose of arri-ving at that decision that 
the Act requires that certain enquiries 

be made It cannot in 

the circumstances be said that the inqu- 
iry is a judicial or a quasi-judicial in- 
quiry.” (Page 652). 

32. So it becomes clear that the sta- 
tutory provdsions in the -two laws with 
respect to the service of notices are 
intended only to assist the decision of 
the question whether the land is requir- 
ed for an improvement scheme in -the 
one case, and for a public purpose in the 
other. It is plain that the Legislature 
has the competence to prescribe the 
procedmre by the adoption of which that 
administrative decision could be reached 
and it is not open to the petitioner to 
contend that the procedure by which it 
could be reached imder the Improvement 
Act should be the same as -that by which 
it could be reached imder the Land Ac-* 
quisition Act. 

33. It is true that while Section 16 
(2) directs service of notice on a person 
whose name is entered in the land reve- 
nue regirier and does not speak of any 
such notice to the owner or occupier. 
Section 4 of the Land Acquisition Act 
directs, in addition publication in the 
gazette, a public . notice, and, confers 
power upon the Deputy Commissioner 
to serve a notice on the owner or oc- 
cupier as the case may be. 

34- On the argument advanced by 
Mr. Ron appearing for the Board that 
while the publication in the gazette and 
the public notice to which section 4 of 
the Lmd Acquisition .Act refers are 
imperative, the service of notice on -the 
owner or occupier is optional in support 
of which he depended upon the language 
of Section 4 which uses the word 'shall’ 
in the one case and the word 'may’ in 
the other, we express no opinion. 

35. The decision of the Supreme 
Court in Surajmall 2>Iohta and Co. v. 
■yiswanatha Sastri, AIR 1954 SC 545 on 
which Mr. i^Iohandas Hegde depends 
does not assist "the argumen-t of -uncon- 
stituticnality. That is a case in which 
some among the same class of persons 
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who fell within the ambit of section 34. 
of the Income-tax Act were subjected to 
hostile discrimination and dealt with 
under the provisions of the impugned 
Act at the choice of the Commissioner 
though they could also be proceeded 
against under the provisions of S. 34 of 
the Income-tax Act. It is for that reason 
that the impugned Act was pronounced 
unconstitutional, and so, it is manifest 
that there could be no resemblance be- 
tween that case and the one before us. 

36. The decision of the Supreme 
Court m Udit Narain Singh v. Board of 
Revenue, Bihar, AIR 1963 SC 786, on 
which reliance was placed in support of 
the argument that the determination as 
to the existence of a public purpose is 
a quasi judicial decision is distinguish- 
able since that was not a case in which 
that question was discussed or decided. 
On the contrary the enunciation on that 
matter was, as already observed, made 
in AIR 1964 SC 648 and, that enuncia- 
tion is destructive of the argument ad- 
vanced on behalf of the petitioner. _ 

37. We are therefore of the opinion 
that section 16 (2) of the Improvement 
Act is not open to the condemnation that 
it is unconstitutional. 

38. So we dismiss this writ petition. 

39. No costs. 

BNP/D.V.C. Petition dismissed. 


AIR 1969 MYSORE 6 (V 56 C 2) 

A. R. SOMNATH IYER, J. 

Narayana Balthilaya, Plaintiff-Appel- 
lant V. Venkatesha Balthilaya, Defendant- 
Respondent. 

Second Appeal No. 465 of 19(H, D/- 
12-1-1968, against judgment of Sub-J., 
Mangalore, D/- 7-4-1964. 

(A) Easements Act (1882), _S. 15 Right 
to take water along artificial course ~— 
Absence of contract — Acquisition ot 
right by prescription must be proved. 

The right to take water along an arti- 
ficial water com-se running over the lana 
of another is not a natural right of 
perty but could be acquired either under 
a contract or by prescription which pre- 
sumes a grant. Where the plaintiff does 
not plead that there was a contract be- 
tween himself and the defendant die only 
method by which he can establish his 
right wliich he asserts is by proof of ac- 
quisition by prescription. (Para o) 

The employment of the phrase mamui 
right’ in the plaint does not alter the posi- 
tion to any extent since that expres.sion 
means no more than tliat for a long period 
of time the plaintiff was receiving water 
Into his land along the artificial water 
course. But in a sui t to enforce the right 

GL/HL/D112/68 


to receive such water, the plaintiff can 
succeed only if it is prov^ that the right 
flows from a contract or from a right ac- 
quired by prescription. (1909) 1 Ch. 427, 
ReL on. (Para 7) 

(B) Civa P. C. (1908), S. 107(d), O. 41, 

R. 27 — Additional evidence when may 

be admitted in appeal — Failure to ad- 
duce evidence in court of first instance — 
No satisfactory explanation therefor — 
Cannot be adinitted as additional evidence 
in appeal. (Para 12) 

Cases Referred: Chronological Paras 
(1909) 1909-1 Ch 427 = 78 LJ Ch. 144, 

Whitmores (Edenbridge) Ltd. v. 

Stanford 6 

U. L. Narayana Rao, for Appellant; B. 
P. Holla, for Respondent. 

JUDGMENT : — The plaintiff is the ap- 
pellant and his suit was for a declaration 
that he had a mamui right to take water 
from a channel on the defendant’s land 

S. No. 71/7 for the cultivation of his land 
Survey No. 71/5 after the construction of 
a katta in the south-east corner of the 
defendant’s land across the stream so that 
the water may flow in the direction of 
his own land. He also sought a right of 
way on another land. I am not concern- 
ed in this appeal with the right of way 
since the claim to that right was given up 
in the lower appellate court. The only 
question, therefore, that remained for the 
lower appellate court to consider was 
whether the mamui right asserted by the 
plaintiff was established. 

2. The plaintiff examined a large num- 
ber of witnesses in support of his asser- 
tion that there was a mamui right and 
the defendant examined himself and an- 
other witness in support of the allegation 
that the plaintiff was not raising any wet 
crop on his land but allowed it to lie fal- 
low. Both the courts disbelieved the evi- 
dence given by the plaintiff’s witnesses. 
The Munsilf recorded the finding that the 
mamui right pleaded by the plaintiff was 
not established, while the Civil Judge 
reached the conclusion that the prescrip- 
tive right, as he called it, asserted by the 
plaintiff was not established. So, the 
plaintiff’s suit was dismissed. 

3. In this appeal Mr. Narayana Rao 
made many criticisms of the judgments 
of the courts below. The first and the most 
serious complaint made against the judg- 
ment of the Civil Judge by Mr. Narayana 
Rao was that the Civil Judge entirely mis- 
understood the character of the plaintiff’s 
suit. It was maintained that the Civil 
Judgo_ was in error in thinking that the 
plaintiff depended upon a prescriptive 
right while it was clear from the plaint 
and from the evidence that the 
right asserted by the plaintiff was a ma- 
mui right and not a prescriptive right. 

4. Now, tlie plaintiff’s forefathers and 
the defendant’s forefatliers were members 
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of an undivided Hindu fan^y. At a Parti- 
tion between them, survey No. 71/5 fell 
to the share of the ancestors of the plain- 
tiff and Survey No. 71/7 fell to the share 
of the defendant’s ancestors. It is not the 
pl aintiff ’s case that the water course flow- 
ing from the point where, according to 
him, he could erect a katta, to the point 
where, according ' to him, the water dis- 
charges, that is, the land bearing survey 
No. 71/5 is a natural water course. His al- 
legation that he makes the water flow in 
that way by erecting a katta on the de- 
fendant’s land makes it clear that the 
watercourse is an artificial watercourse. 

5. About the origin of this artificial 
watercourse, there is no evidence. The 
only evidence , produced by the plaintiff 
was that during a long period of time 
water was flowing along this artificial 
watercourse, into the land of the plaintiff 
and that the defendant vrith the unmen- 
torious intention of depriving the plain- 
tiff of the water which is the only source 
of irrigation deepened the channel and 
deviated the water into a bigger 
channel towards the west of the defen- 
dant’s land whereas the plaintiff’s land 
lies to its east. 

6. It is a firmly established principle 
that the right to take water along an arti- 
ficial watercourse running oyer the land 
of another is not a natural right of pro- 
perty but could be acquired either under 
a contract or by prescription which pre- 
sunies a grant. The plaintiff did not plead 
that there was a contract or an agreement 
between the defendant and the plaintiff 
or their forefathers under which a right 
was created in the owner of survey No. 
71/5 to take water along the artificial 
water course on the land of the defen- 
dant or his forefathers. That being so and 
since that right is not a natural right of 
property the right could be acquired only 
by prescription which presumes a grant. 
This was the enunciation made by Whit- 
mores (Edenbridge) Ltd. v. Stanford, 
1909-1 Ch. 427 in which it was observed 
that in the case of an artificial watercourse 
there is no presumption as to the owner- 
ship of the bed and that the right to take 
water along that artificial watercourse 
must either be founded on a contract or 
could be acquired by prescription. That be- 
ing the true position and since the plaintiff 
did not found his right on a contract, the 
ody method _ by which he could establish 
his right which he asserted was by proof 
of acquisition by prescription. 

7. The employment of the phrase 
'Mamul right’ in the plaint does not alter 
the position to any extent since that ex- 
pression means no more than that for a 
long period of time the plaintiff was 
receiving water into his land along the 
artificial watercourse. But in a suit to 
enforce the right to receive such water, 
the plaintiff can succeed only if it is 
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proved that the right flows from a con- 
tract or from a right acquired by pres- 
cription. 

8. The Civil Judge’s judgment cannot, 
therefore, be subjected to the criticism 
that he misunderstood the nature of the 
right asserted by the plaintiff. But, Mr. 
Narayana Rao submitted that what was 
missed by the courts below was that, 
according to the commissioner’s report 
who submitted at least three repoi1:s, the 
plaintiff was growing at least one wet 
crop on the land and that that wet crop 
could not be grown except with the 
water discharged by the artificial water- 
course. But in his report the commis- 
sioner stated that while that was the 
assertion of the plaintiff, the defendant 
stated that the wet crop was grown 
because the defendant depended upon 
water coming down from the hills to his 
land and on water which acctunulates in 
the tank on the hill. It is true that the 
commissioner stated that that tank was 
in a state of disrepair, but when it came 
into a state of disrepair was not stated 
by him. It was for the plaintiff to prove 
affirmatively that he was growing wet 
crops because he was receiving water by 
the artificial watercourse, but the evi- 
dence which he produced in support of 
that theory was not believed by the courts 
below which recorded a finding that the 
plaintiff allowed his land to lie fallow. 
Even about the allegation that one wet 
crop used to be grown on the plaintiff’s 
land there is no evidence which, in the 
opinion of the courts below was trust- 
worthy. 

9. Mr. Narayana Rao made the com- 
plahit that the two further reports made 
by the commissioner were not consider- 
ed by the Civil Judge. It is true that they 
have not been referred to in the course 
of the judgment specifically, but when I 
look into those reports, I find that they 
contain nothing useful to the plaintiff. 
In one report the commissioner stated 
that he found some materials on one por- 
tion of the defendant’s land at which, 
according to the plaintiff, there was a 
katta and those materials might have 
been used for the construction of the 
katta. The Civil Judge did not refer to 
that part of the commissioner’s report and 
did not thmk that what was observed by, 
the commissioner was true and that the 
plaintiff, had erected a katta at any time 
before he instituted the suit. That part 
of the commissioner's report in which he 
stated that the defendant had diverted 
the water from a natural watercourse 
flowing from the East to the West into 
a bigger channel and that the diverted 
watercourse appeared newer than the 
watercourse upon which the plaintiff 
depended- was no doubt not referred to 
by the Civil Judge, but that feature of 
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the two watercourses does not establish 
a prescriptive rirtht. 

10. In support of the prescriptive ritthl 
which the plaintiff described a.s n mnniul 
riRht, the plaintiff depended entirely on 
oral evidence and that oral evidence not 
having been believed by the courts below, 
llie correctne.ss of the findin/'.s on the 
pre-scriplivc rinht is not open to discus- 
sion in this court. 

11. What I h;ive .said .so far Is the end 
of this appeal. But Mr. Narayana Bao 
made the complaint that an application 
pre.sonted by the plaintiff in the court of 
the Civil Judne for the reception of addi- 
tional evidence v.-as unreasonably refus- 
ed. Ho .submitted that the plaintiff a.skcd 
for the reception of three documents ns 
additional evidence ns tho.so documents 
afforded vnlunVde corroboration to the 
testimony of the plaintiffV, witnesses. 
One of those documents is a certified 
copy of a revenue record known ns Culti- 
vation RoRister relntina to the year 
1914-‘1.'5 in which. accordinR to Mr. Narn- 
yana Rao, it is slated that the plaintiff 
had Rrown a wet crop durinn that year. 
But the fact that lie had grov.-n a wet 
crop durinc one year docs not afford such 
Rreal corroboration to the testimony of 
tile plaintiff’s witnesses as Mr. Narayana 
Rao suRRcsts. The other document was 
an endorsement from the Tahslldar that 
the cultivation repister for the year 19.a0- 
51 was destroyed, but that is neither here 
nor there. The other is document which, 
accordinR to Mr. Narayana Rao_ demons- 
trated that some land in the vicinity was 
occupied by the Armed Forces between 
the year 19-14-47 and that such occupa- 
tion was responsible for the plaintiff's 
land remaining fallow. But the plaintiff 
admitted that the land occupied by the 
Armed Forces was half a mile away 
from his land and it is difficult to under- 
stand how the occupation of that land or 
any other land by the Armed Forces 
could constitute an impediment to the 
cultivation of the plaintiff’s land. 

12. Moreover, these documents which 
could have been produced in the court of 
the first instance were not produced and 
no satisfactory explanation was tender- 
ed for their non-production at the earliest 

stage. ... 

13. I dismiss this appeal. But in the 
circumstances of the case, I malie a direc- 
tion that each party shall bear his 
own costs in all the three courts. 

BNP/D.V.C, Appeal dismissed. 


AIR 1909 MYSORE 8 (V 50 C 3) 

M. SANTHOSH, J. 

Boro Gowda and another. Appellants 
v. B, Nagnraju and another, Re.spondents. 

Second Appeal No. 121 of IDGG. D/- 28- 
2-1 908, again.st judgment and decree of 
Civil J„ Mandya, D/- G-9-19G5. 

(A) Civil I*. C. (1908), O. 32, R, 7 — 
Negligence in conducting suit by guardian 
— Avoidance of decree by minor — 
Ground.s. 

A minor can avoid a decree passed 
against liim on the ground of gross negli- 
gence of the guardian ad litem even if 
the minor had not succeeded in proving 
fraud and collusion on the part of the 
guardian. The right of a minor to avoid a 
decree obtained against him on account 
of the gross negligence of his guardian ad 
litem i.s a substantive right and not a mere 
matter of procedure and does not depend 
on any rule of evidence. But tlie negli- 
gence of the guardian in order to be a 
good ground for the avoidance of a decree 
must be of such character as to justify the 
inference that the minor’s interests were 
not at all protected and in substance 
though not in form the minor went un- 
represented in the trial court. (Para 5) 

Whore the guardian is an illiterate per- 
son and engages a qualified lavTcr, if the 
lawyer fails to raise a point of law which 
mny well have been raised by him it can- 
not be held that the guardian has been 
grossly negligent in the conduct of the 
case. Case law discussed. (Para 6) 

(B) Civil P. C, (1908), S. 100 — Negli- 
gence on the part of guardian in conduct- 
ing suit — Question of law. 

The question whether on the admitted 
facts gross negligence on the part of the 
guardian in conducting the suit on behalf 
of the minor is made out, is a question 
of law and the High Court can interfere 
vdth the finding of the lower appellate 
court under S. 100. AIR 1963 SC 1633, 
Foil. (Para 10) 

(C) Evidence Act (1872), S. 112 — Suit 
for partition by mother on behalf of 
minor son — Evidence to show that the 
mother had deserted the defendant 25-30 
years back and the minor was born sub- 
sequently — Defendant in cross-examina- 
tion admitting that the plaintiff was his 
wife — Non-framing of fresh issue about 
non-access does not result in %vrong deci- 


sion of the case. (Para a) 

Cases Referred: Chronological Paras 

(1963) AIR 1963 SC 1633 (V 50) = 

(1964) 2 SCR 673, Ramappa v. 
Bojjappa 10 

(1960) AIR 1960 Ker 367 (V 47) = 

1960 Ker LT 546, Narayanan Nam- 
booripad v. Gopalan _ Nair 5 
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Bore Gowda v. B. Nagaraju (M. Santhosh J.) Mys. 9. 


(1957) AIR 1957 Andh Fra 692 (V 44)= 
(1957) 1 Andh WR 216, Srirama- 
murthy v. Official Receiver, Krishna 7 
(1954) AIR 1954 SC 176 (V 41) = 

1954 SCR -424, Venkateswarlu v. 
"Venkatanarayana ^ 

(1949) AIR 1949 PC 278 (V 36) = 76 
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JUDGMENT The appellants before 
this Court were defendants 1 and 2 in O. 
S. 60 of 1962 on the file of the Mimsiff, 
Mandya. Respondent No. 1 who was the 
plaintiff, filed a suit for setting aside the 
decree passed in O. S. No. 3 of 1958 on 
the file of the same Court which was sub- 
sequently confirmed in appeal, R. A. No. 
77 of 1959, by the learned Civil Judge, 
Mandya. The first suit O. S. 3/58 had been 
filed by respondent-2, the second plain- 
tiff as guardian of plaintiff-1, for partition 
and possession of the one-third share m 
the joint family properties. The plaintiff s 
case is that he is the son of Byregowda by 
his third wife. Byregowda and the ap- 
pellants before this court, who were de- 
fendants 1 and 2 in the first suit, were 
brothers and members of a joint family. 
For the sake of convenience, in this ap- 
peal, the parties will be referred to by 
their designation in O. S. 3 of 1958. The 
suit O. S, 3/58 filed on behalf of the plain- 
tiff by his mother plaintiff-2 as his guar- 
dian, was dismissed. The appeal filed 
against this order (R. A. 77/59) was also 
dismissed on 17-3-1960, The second suit, 
O. S. 60/62 was filed on 17-1-1962,' In 
O. S. 60/62, the plaintiff prayed that as 
there was gross negligence on the part 
of his mother as guardian in conducting 
the suit O. S, 3/58, the decree was not 
binding on him and should be set aside. 
The trial court held that there was no 
gross negligence on the part of plaintiff-2 
in conducting the suit, and dismissed the 
second suit. In the appeal filed by the 
plaintiff, the learned Civil Judge, Mandya, 
set aside the order of the trial court in 
O. S. 60/62. The learned Civil Judge also 
set aside the decree in O. S. 3 of 1958 
and the appellate order in R. A. 77 of 
1959 passed by the same court. He direct- 
ed the learned Munsiff, Mandya, to re- 


store the suit, O. S. 3/58, to his file and 
frame an additional issue throwing the 
burden on the defendants to prove non- 
access and dispose of the case according 
to law. It is this order passed by the 
learned Civil Judge, Mandya, that is being 
challenged in this second appeal. 

2. Sri Tarakaram, learned coimsel ap- 
pearing on behalf of the appellants (de- 
fendants 1 and 2) has contended that the 
learned Judge erred in holding that there 
was gross negligence ' on the part of the 
guai’dian of the plaintiff which justified 
the setting aside of the decree, passed in 
O. S. 3/1958. He contends that the learned 
Civil Judge has mistaken the onus of proof 
with the burden of proof. He has prac- 
tically reviewed the judgments in the 
previous case including that passed by his 
predecessor, i. e., the learned Civil Judge 
in R. A. 77/57, which he is not entitled to 
do. Sri Tarakaram also argues that the 
learned Civil Judge failed to consider the 
material evidence in the case such as ex- 
hibit D-2, which has resulted in a wrong 
decision. 

The learned counsel contends* that in 
this case, no question of application of 
Section 112 of the Indian Evidence Act 
arises as this was not a case where the 
defendants admitted the marriage be- 
tween plaintiff-2 and Byregowda. The 
defendants denied that plaintiff-2 was the 
wife of Byregowda and as such the ques- 
tion of the application of Section 112 of 
the Evidence Act did not arise in this 
case and the learned Civil Judge was 
wrong in thinking that there was gross 
negligence on the part of the guardian in 
not getting an issue framed in the case 
on this question, 

3. Sri Javali, learned counsel appear- 
ing on behalf of the respondents, contends 
that there was negligence in the conduct 
of the case right from the initial stage it- 
self. The first issue should have been: 
"Was plaintiff-2 Mayamma the wife of 
Byregowda?”. Sri Javali has stressed 
the fact that in the course of the evidence, 
defendant-2 has admitted that plaintiff-2 
was the wife of Byregowda. The argu- 
ment of Sri Javali is, when once an im- 
portant admission like this had been made, 
a fresh issue on the question of non-ac- 
cess, should have been framed. Once it 
was admitted that Mayamma was the wife 
of Byregowda Section 112 of the Evidence 
Act is attracted and this would be conclu- 
sive proof that the plaintiff was the son 
of Byregowda, unless the defendants prove 
affirmatively that the parties to the mar- 
riage had no access to each other at any 
time. The argument is that the burden 
of proof was wrongly cast on the plain- 
tiff by the lower court. It was for the 
defendants to make out clearly the case of 
non-access. No proper pleas have been 
raised or put forward in the case and as 
there was no issue of non-access as per 
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Sec. 112 of the Evidence Act, there was 
really no trial of the cult Sri Javnll 
also arj’ues that the question whether 
tlicro was Rross nefiliRcnce on the 
part of the t’uardian of the plain- 
tiff is a question of fact depond- 
inR upon the facts and circumstances of 
eacli case, and it is not n question of law 
and ns sucli, this Court, in second appeal, 
cannot interfere with such a findinR. 

4. Sri Javnli lias stronRly relied on 
Vcnkatcswarlu v. Vcnkalnnarayana, AIR 
1954 SC 17C. In the said ca*ie, their Lord- 
ships of the Supreme Court have pointed 
out that the presumption which Section 
112 of the Evidence Act contemplates is a 
conclusive presumption of law which can 
be displaced only by proof of non-access 
between the parlies to the marriaRC, 
Access and non-access connote existence 
and non-existence of opportunities for 
marital intercourse. Sri Javali aiRues that 
the trial court totally failed to advert to 
Section 112 of the Evidence Act and 
wronRly cast the burden of proof on the 
plaintiff to prove that he was the son of 
ByreRowda. Sri Taraknram has pointed 
out that in the Supreme Court decision 
mentioned above, the fact that the part- 
ies were married was admitted and hence 
Section 112 was attracted to the facts 
of that case. Sri Tarakaram arRues, tlie 
defendants in this case denied in their 
plcadinRs that there was a valid marriaRC 
between plaintifT-2 and ByreRowda. Sri 
Tarakaram contends, simply because in 
cross-examination dcfendant-2 admitted 
that Mayamma was the wife of Byr^ 
Rowda, there was no need, after the evi- 
dence had been recorded, to frame a fresh 
issue. 

It was only an admission made by de- 
fendant-2. The courts decided the case 
boarinp in mind this admission made by 
defendant-2 on the question whether the 
plaintiff was the son of ByreRowda. Sri 
Tarakaram has also pointed out that the 
burden of proof never shifts and it is 
always for the plaintiff to prove his case. 
In this case, tiie plaintiff should have 
proved that Mayamma was the leRally 
wedded wife of ByreRowda and that '^e 
plaintiff was bom to ByreRowda durinR 
the subsistence of the marriage. The 
learned Civil Judge has mistaken the 
shifting of onus of proof to burden of 
proof. It may also be mentioned that m 
the very decision mentioned above, the 
Supreme Court has pointed out that non- 
access can be proved like any other phy- 
sical fact either by direct or circumstan- 
tial evidence which is relevant to the issufc 
In this case, Sri Tarakaram has pointed 
out, the defendants have let in unim- 
peachable evidence to show that May- 
amma deserted Byregowda in 1925 and 
thereafter, her . whereabouts were not 
known. Exhibit D-2, the petition given by 
Byregowda to the District Magistrate 


staling that Mayamma had deserted him, 
clearly proves the version of the defen- 
dants tliat there v/as non-access. The 
plaintiff, it may be mentioned, was bom 
on 1941, about 1C years after Mayamma 
had deserted Byregowda. In O. S. 3/58 
the learned Munsiff lias pointed out that 
llie admi.’-.sion.s made by plaintiff-2 May- 
nmmn conclusively show tliat the firk 
plaintiff was not the son of ByreRowda. 

Mayamma had admitted that she had 
been re.siding in Bangalore for 23 to 24 
years and she was working during the 
period as a C00I3' in a factory. The trial 
court has observed that it is very difficult 
to believe that Byregowda, who was 
himself a man of affluent circumstances, 
\yould have loft his young wife, who was 
his third wife, at Bangalore and allowed 
her to live by working as a cooly. The 
trial court also held that the defendants 
had placed unimpeachable evidence to 
show tiiat plaintiff-2 went away in the 
year 1925 and did not subsequently return 
and that Bj-regowda did not even know 
her^ whereabouts. While discussing the 
evidence, the learned Munsiff has observ- 
ed as follows: — 

"As contended by the defendants, de- 
ceased Byregowda had no access to his 
\vife during this long period of 24 or 25 
years. Under these circumstances, I think 
tlie contention of defendants 1 and 2 that 
the I plaintiff was not the son of deceas- 
ed Byregowda has to be upheld.” 

Again at para 7, the trial court has 
observed as follows: — 

"As already stated, the admission of the 
II plaintiff herself and the petition 
D-2 prove beyond doubt that the II Plain- 
tiff left the \dllage more than 30 years 
back that subsequent to her leaving the 
village slie had no access to Byregowda 
and that her two children including the 
I plaintiff were bom subsequently.” 

In this case, as already pointed out, 
after recording the full evidence, the trial 
court came to the abovementioned con- 
clusion that Mayamma left the village 30 
years back and that Byregowda had no 
access to his wife during that long period. 
Their Lordships of the Privy Council in 
Nand Kishwar Bux v. Gopal Bux, AIR' 
1940 PC 93 at paragraph 5 of their judg-' 
mem have observed as follows; 

"Turning to the High Court’s judgments, 
it does not appear that the case was de- 
cided on the grounds of onus. As the 
learned Chief Justice observed, the ques-. 
tion of onus of proof was of no great im- 
portance, because both sides had entered 
into evidence.” 

Again in Lakshmanna v. Venkateswar- 
lu. Air 1949 PC 278, in paragraph 43, 
Sir Madhavan Nair, J. has observed as 
follows: — 

"What is called the burden of proof on 
the pleadings should not be confused 
with the bmden of adducing evidence 
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which is described as 'shifting’. The bur- 
den of proof on the pleadings never sMfts, 
it aways remains constant. * *” 

Then again at paragraph 44, their Lord- 
ships of the Privy Council have observed 
as follows: — 

"This section shows that the initial bur- 
den of proving a prima facie case in his 
favour is cast on the plaintiS; when he 
gives such evidence as will support a 
prima facie case, the onus shifte on to 
the defendant to adduce rebutting evi- 
dence to meet the case made out by the 
plain tiff. As the case continues to deve- 
lop, the onus may shift back again to the 
plaintiff. It is not easy to decide at what 
particular stage in the course of the evi- 
dence the onus shifts from one side to 
the other. When after the entire evidence 
is adduced the tribunal feels it caimot 
make up its mind as to which of the ver- 
sion is true, it will hold that the party 
on whom the burden lies has not dis- 
charged the burden; but if it has on the 
evidence no difficulty in arriving at a de- 
finite conclusion, then the burden of 
proof on the pleadings .recedes into the 
background.” 

5. Keeping the abovementioned _ prin- 
ciples laid down by their Lordships in 
view, I will now examine whether there 
has been gross negligence on the part of 
the guardian justifying the setting aside 
of the decree passed in O. S. 3/58. The 
contention of Sri Javali is that after the 
admission made by defendant 2 in the 
course of his cross-examination that 
Mayamma was the wife of Byregowda the 
guardian should have insisted that a fresh 
issue about non-access should have been 
framed and it should have been brought 
to the notice of the court that the burden 
of providing this issue was on the defen- 
dants and not on the plaintiff. It is con- 
tended that failure on the part of the 
guar^an to do so has resulted in a wrong 
decision of the case. Sri Javali has relied 
on Narayanan Nambooripad v. Gopalan 
Nair, AIR 1960 Ker 367 wherein it has 
Deen stated that a minor can avoid a 
decree passed against him on the groimd 
of gross negligence of the guardian ad li- 
tem even if the minor had not succeeded 
in proving fraud and collusion on the part 
of the guardian- The right of a minor to 
avoid a decree obtained against him on 
account of the gross negligence of his 
guradian ad litem is a substantive right 
and not a mere matter of procedure and 
does hot depend on any rule of evidence. 
But the very same decision points out that 
the negligence of the guardian in order 
to be a good groimd for the avoidance of 
a decree must be of such character- as to 
justify the inference that the minor's 
interests were not at all protected and in 
substance though not in form the minor 
went unrepresented in the trial court. 


6. Here, the point to be remembered 
is that plaintiff-2 the guardian of the 
minor plaintiff-l, was an illiterate woman 
and a cooly. When she filed a suit on 
behalf of her minor son, she entrusted the 
conduct of the proceedings to a qualified 
lawyer. In the very nature of things, 
she cannot be expected to know what are 
the issues arising in the case and whether 
fresh issues should be framed after the 
recording of the evidence. In filing a 
suit, all that she can be expected to do is 
to engage a qualified lawyer. If there 
is any negligence on the part of the lawyer 
in the conduct of the suit, can it be said 
that the guardian of the minor is grossly 
negligent in the conduct of the suit? In 
Daiva Ammal v. Selvaramanuja Nayakar, 
AIR 1936 Mad 479 Madhavan Nair, J. as 
he then was, speaking for the Bench, in 
a similar case has observed at page 485 
as follows,: 

"We are prepared to assume that the 
special aspect of ■ the question of non- 
liability now presented before us escaped 
the notice of the lawyer who conducted 
the case. But the question is whether 
the guardian who has taken all the 
necesary steps to conduct the case pro- 
perly and has entrusted the case to a 
lawyer can be said to be grossly negligent 
on accoxmt of the lawyer’s failure to 
raise a legal point in defence which may 
well have been raised by him. It is not 
denied that the lawyer engaged was suf- 
ficiently competent to conduct the case. 
It is not suggested that there was any 
collusion between the lawyer and the 
plaintiff or that he was in any other way 
remiss in conducting the case. It is not 
proved that the lawyer was not provid- 
ed with sufficient funds to conduct the 
case. In these circumstances, is it reason- 
able to hold that the guardian has been 
grossly neghgent in the conduct of the 
case if the lawyer fails to raise a point 
of law which may well have been rais- 
ed by him? We think not. It was observ- 
ed in (] 883) 22 Ch. D. 727 that a trustee is 
bound to conduct the business of trust 
in the same way as an ordinary prudent 
man of business conducts his own and has 
no further obligation. In (1889) 42 Ch. D. 
674 it was pointed out that a trustee may 
select solicitors and agents and so long 
as he selects persons properly qualified 
he cannot be made responsible for their 
intelligence and honesty. We think the 
same may be said about the guardian of 
a minor also.” 

7. In Sriramamurthy v. Official Recei- 
ver Krishna, AIR 1957 Andh Pra 692, a 
Bench of the Andhra Pradesh Ifigh 
Court has held that if the next friend 
or guardian ad litem had been guilty of 
gross dereliction of duty, that is to say 
if he had neglected to do what v/as plain- 
ly his duty, or did or omitted to do 
something which no man of common 
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Jionosty and ordinary prudence would 
have done or omitled, then the minor 
would have a right to ;;uo to sol aside 
nn adverse decision attributable to the 
guardian’s breaclr of duty. The negli- 
gence of the guardian must be so .seri- 
ous or of .such a character as to ju.stify 
the inference that the minor’s interests 
were not at all protected and in subst- 
ance. though not in form, the minor 
went unrepre.sentfd in the trial court. 

8. A Full Bench of the Allahabad High 
Court in Ml. Siraj Fatma v. Mahmood 
AH. AIR 10.12 All 201 has laid down that 
the negligence in order to be a good 
grouird tor the avoidance of a decree 
mu.sl bo of such a nature as to justify 
the inference that the Minor's interests 
were not at all protected and there- 
fore. ho wa.s not properly rcpre.scntcd. 
The negligence must be so gro;:s as to 
amount to a clear violation of the 
duly cast upon tlic guardian. 

D. Bearing these principles in mind, I 
am clearly of opinion tiiat in the instant 
case, the lower appellate court erred in 
law in coming to the conclusion that 
there was gross dereliction of duly on 
the part of the guardian to justify the 
sotting aside of the decree in O, S. 3 of 1958* 

10. Sri Javali has contended that the 
question whether there has been gross 
negligence is a question of fact and is 
not a question of law and would not 
come within the purwew of Section 100 
C. P. C. to enable this court to inter- 
fere in second appeal. He has strongly 
relied on Ramappa v. Eojjappa, AIR 1963 
SC 1633 wherein their Lordships have 
pointed that sufficiency or adequacy 
of evidence to support a finding of 
fact is a matter for decision of the 
court of facts and cannot be agitat- 
ed in a second appeal. _ But, here 
the question for consideration is whe- 
ther on the admitted facts, what has 
been done amounts to gross negligence 
’in law on the part of the guardian. The 
proper legal effect of proved facts js 
essentially a question of law and the 
High Court is entitled to interfere in 
second appeal. What is the legal conclu- 
sion to be drawn from the facts an« 
whether in law gross negligence on tb^ 
part of the guardian has been made out, 
are, in my opinion, questions of law.' In 
Mulla’s Code of Civil Procedure. ' 13tn 
edition, by T. ,L. Venkatarama Ayyar, at 
page 439, ' para 5, in its commentary 
under Section 100, it is stated as follo'vvS. 

- "Though a second appeal does not he 
from a finding of fact, yet •where a legal 
conclusion is drawn from the finuing a 
second appeal wiU lie under cl, (a) of 
the section on the ground that the legal 
conclusion was erroneous. Thus, the ques- 
tion whether possession is adverse or not 
is often one of simple fact, but it may 
also be a conclusion of law or; a mixed 


tjuo.sfion of law and fact. xx xx 
*rhc; fact.s found (by Ibe lower appellate 
court) need not be questioned. H is the 
soundness of the conclusions from them 
that is in que.stion and this is a matter 
of law.’ Af staled by their Lordships of 
the Privy Council in another case 'the 
proper legal effect of a proved fact is 
c.-^KcnUany a question of Jaw’, and the 
High Court j;;, therefore, entitled to inter- 
fere in second appeal.” 

1 am therefore clearly of opinion that 
the que.stion v/hoUier on the admitted 
facts gro.ss negligence on the part of the 
guardian is made out, is a question of 
law and thi.s court can interfei'e with 
the finding of the lower appellate court 
under section 100, C. P. C. 

11. In the result, for the reasons 
mentioned above, I am of opinion that 
the order of the learned Civil Judge is 
contrary’ to law’ and has to he set aside 
and I do so accordingly and allow the 
appeal and restore the decree of the trial 
court. In the circumstances of the case, 
there will be no order as to costs, 
MVJ/D.V,C. Appeal allowed. 
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Sivhamurthy’ Sw’amy, Petitioner v. Agodi 
Songanno, Respondent. 

E. P. No. 3 of 1967, D/- 15-9-1967. 

Evidence Act (1872), S.s. 154 and 142 — 
Scope — Principles governing grant of 
permission to cross-c.vnminc one’s or.'n 
witnc.'<s — Circumstancc.s under svhich 
lending questions may’ be allowed. 

It is not necessary to make a formal 
declaration that a witness is hostile before 
permission is granted under section 154. 
The discretion of the Court in granting 
permission is a judicial discretion and is 
required to be exercised in a judicious 
way. In ordinary circumstances or in a 
majority of cases it may be taken that 
when a party’ calls a %vitness, he repre- 
sents to the Court that the \vitness 
called by him is worthy of credit 
and is likely to speak the truth 
in respect of facts touching matters 
under enquiry by Court. But occasions 
may, not infrequently arise, where a 
party may be obliged to examine a wit- 
ness, with whom he may have no pri- 
•vity and of whose general character and 
credibility ho may not be fully aware or 
informed and in such cases, it will not 
only be absurd to assume that he re- 
presents to the Court that the witness 
is worthy of credit but also, in the 
highest degree, unfair and unjust. Per- 
mission under section 154 could hardly 
be refused when any witness makes an 
unexpected statemen-t adverse to the case 
of the prosecution. It means that an at- 
tempt on the part of the witn ess to 
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depart from 

to be true is the truth, 

he may be , deputing veracity 

making it by the party to 

by cross-examunation , ‘^^^g^pected depar- 
-whose detriment wronS ■ 

toe may Sitnessla must he 

to assiune called by the 

regarded as ^gesse ^^^ned as 

Court and liable to D 

of right by the Par y ci adverse and 
ness should be ^egarde 

liable to cross-examinat.^ ^p-^^on of 

calling him o’^^^ar^hostile animus to 
the Court, he >aars farther, that a 

the party calling him an^^^ 

hostile uutness in the r 
who from the manner w 
his evidence shows tha^ ^ere no case 
xous of telhng ^li^ a general per- 

has been made g witness under 

mission to cxoss-exmmn^^^^ 
section 154 of i^e ^ ^ topics or 

become pecessa^ on to 

in relation to fiateria prohibition 

relieve the party agams^^e 

of putting leading j^ay have a 

ness, so that the Kjj^ggg.s reaction, to 
clear picture of IJe ^ ^iscovermg 

those questions as an m is„oh®“ 

the truto. ^°i\ X either under S. 15| 
to the Court to a binder Section 142 
to a limited g^stions to be put 

which allows leading, olii®<l^®| 

in examination in . _f fbe Court. AIH 

to,withthe penmssion of th . 

and AIR 1921 Cal 
and AIR 1933 Rat^ 516 and AIR 

fgSl^al 401 (FB), Rel. 
cases Referred^ (2) 

L3 eMe V. Subb^^ 5 
Cri^^ L J 909? Ratnasabha- 

,3 

sad V. Emperor lo^ — 

‘“sfcri^Lf %8“ B), Profulla 
(I&^Sr ‘ i&O^Cal g9jv ^1 = 

31 Cri LJ 610, BiKram ^ gg 

nSrilR 1922 PC 409 (V 91=27 
Cal WN 797, Baikuntha v. Prasan ^ 

nwu AIR 1921 Cal 677 CV 8) ,= 

^ILR 47 Cal 1043, Surendra, Kri- 
Itoa Mandal v. Rani Dassi _ 19 

■R R Patil and Smt. Pramila, fOT P 
timer;’ D. Venugopalachari, for Respon- 
dent. 


‘lit 

ORDER: Further exa^ation of ^s 

witness was stopped after remr ,g 
last answer iust before the Court rose 
fS iSdp When the Court reassembled 
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Su^iserfor the" ?e#on^ 
re" " vSis^witnes^^^^^^ 

This request was opposed (page y 

S vlnugopalachari, learned counsel for 
/^oSdents. on to ground toton 

of ft/ ex£^na! 

l-’f ISI k ?»aS 

Seccssaiy for seeking PO™a““ “gSl 

examine under section 15 

„ - f- agHi 

aStor^?^ke^a£of3wi«.s 
was postponed and tne n com- 

P W 19. put. into the box. After com 
Tnictinv the examination of P. W. 19 
?esterday, arguments were commence . 
They concluded today. 

“i Although many cases have been 
cited by Counsel on both si£es, there is 
not much doubt or obscuri^ about to 
nrinciples governing the Court s discr 
tion whether or not to grant the P^- 
rrhssion under Section 154 of the Evi- 
Se AcT Most of to oases have been 
cited only by way of illustrabon of the 
■Darticuiar and respective positions taken 
up by the counsel or merely as examples 
of the application of the well establishe 
principled to the facts and cir^\au^ 
of particular cases. It will not tu^^^yo^ 
be necessary for me to .jcfer m 
to everyone of the case cited. 

4. Whatever may be the Pos^^™ 
under the English law, it has never been 
doubted that, under the Indian l^w and 
particularly in view of the wording of 
Section 154 of the Evidence Act, the mat- 
ter is left entirely to the discretion of 
the Court It is not necessary, as point- 
Id out by the Privy Council so early as 
in AIR 1922 PC 409, Batotha ,v Pra- 
qanna to make any formal declaration that 
fSelsTs hostill , before granting P^- 
mission under section 154 of the Ein , 
Se Act. But though the discretion 
is stated in wide terms, there is no doubt 
thrt it is a judicial discretion, and is, 
required to be exercised in a judicious 

^ i The general or basic p^ciples 
goverring the exercise of such discretion 
have been the subject of consideration by 
a Svisim Bench of this Court in a case 
the judgment of which is reported m the 
State V. Subbappa, 1960 l^s LJ 8^ ^ 
FiQS and. 896 of fhG rGport ^ 
?a96in2) Cri LJ. 653 at P- 656); it .s 

to the ultimate .objec- 
tlve of taking evidence, namely, to dis- 
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cover the truth to the best of one’s abi- 
lity. it is obvious that that principle 
alone should be the one to nuidc and 
direct the exercise of the Court’s dis- 
cretion and not any considerations bcar- 
inRupon wliether the RrantinR or refus- 
inR to Rrant permission to cross-examine 
a witness in a particular instance will 
be favourable or unfavourable to the 
case of Uie one or the other parly before 
Court." 

G. It was also pointed out on an exa- 
mination of the relevant sections of the 
Evidence Act, that in ordinary circumv 
tances or in a ma.iorilv of cases it may 
be taken that when a parly calls a wit- 
ness, ho represents to the Court that the 
witness called by him is worthy of cre- 
dit and is likely to speak the truth in 
respect of facts touchinR matters under 
enquiry by Court, Such Rcneral proposi- 
tion was also qualified by the statement 
that occasions may, not infrequently 
arise, there a party may be obliRcd to 
examine a witness, with whom he may 
have no privity and of whose Rcneral 
character and credibility he may not be 
fully aware or informed and that in 
such cases, it will not only be absurd to 
assume that he represents to the Court 
the witness is worthy of credit but also, 
in the hiRhest deRree, unfair and un- 
just 

7. These propositions briefly stated In 
the said decision should now be explain- 
ed in some detail before applyinR tliem 
to the facts of this case, 

8. Now, when a party comes to Court 
with a pleading in support of the case 
propounded by him, the law assumes that 
he is putting forward that case with the 
belief that it is true on facts and sus- 
tainable in law. When a party calls a 
witness, he does so to prove his case; 
and may therefore reasonably expect the 
witness to depose to facts which Ro 
to support his case. 

9. Witnesses depose on oath to speak 
the truth and may, therefore, be expect- 
ed to speak the truth. The total effect 
of these considerations is that when a 
party cites vdtness, he .is representing to 
the Court that the said witness is, in 
Ms opinion, a trustworthy witness who 
may be expected to speak the truth, 
because he has put forward a case wMch 
he believes to be true, by expecting the 
witness to speak the truth, he may be 
taken to ej^ect that he will speak in 
favour of his case, 

10. Exceptional cases would fall into 
two categories. The first is where a per- 
son is bound by law to examine a wit- 
ness of a particular description to prove 
his case, as for example, examination of 
an attestor of a will or an attestor of 
documents required by law to be attest- 
ed. The second category of cases would 


bo cases whore a party is obliged not by 
any rule of law but by force of circum> 
tancc.s or pure neces.sily to examine a 
v.'itneES in order to complete the state- 
ment of his case or completely to dis- 
charge the burden of proof placed on 
him by the law, 

11. But %vhatever may be the cate- 
gory into which a given case falls, and 
whatever may be the circum.stances which 
oblige a parly to call particular \vitness, 
tiiere is no doubt that so far as his case 
itself is concerned, he does represent to 
the Court that the said case is true on 
facts or at any rate, that he believes 
that the facts stated in his pleadings in 
support of his case are true. 

12. There is also no doubt that the 
only purpose of a party loading evidence 
is to lend support to his case. It will, 
therefore, not be wrong or unfair to 
proceed on the footing that in citing a 
witness and examining him on his side, 
he expects or at any rate entertains the 
hope that the evidence of the said vidt- 
ness will lend some support to Ms case. 

13. The purpose of the court in con- 
ducting the trial is, as already stated, to 
make the best attempt that is humanly 
possible to discover the truth. The task 
of tile Court in recording the examining 
or assessing evidence is to discover the 
truth as far as it is humanly possible to 
do so. It is with this in view that the 
Court should exercise its discretion under, 
section 154 of the Evidence Act. 

14. Altiiough as stated by the Privy 
Council and as always held to be correct 
law in India, it is not necessary to make 
a formal declaration that witness is 
hostile to the party calling him before 
permitting a party to cross-examine Mm 
because the purpose of cross-examination 
is to test the truth of the evidence given 
by a v/itness, the Court would be right 
in permitting the cross-examination by 
the ve^' party who called that witness 
only if it has reason to believe that the 
witness may be in some manner or the 
other unwilling to speak the truth or not 
disposed to speak the truth and that there- 
fore it is necessary to submit his evi- 
dence to the test of cross-examination by ' 
the very party calling him. Now, it 
should be remembered that in the case of 
every witness, there is a right of cross- 
examination given by the Evidence Act 
to the adverse party. An adverse party in 
normal circumstances is the party opposed ■ 
to the party calling the witness. An 
answer given by a witness ’ adverse to the 
party calling him would in normal cir- 
cumstances be an answer in favour of 
the case of the opposite party. Hence 
the opposite party may not be in- 
terested in cross-examining Mm in 
respect of the answer. It is in 
such circumstances that the Court will 
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find itself without assistance of the test 
of cross-examination if the party calling 
him is not himself permitted to cross- 
examine his witness. 

15. The essence of the matter, there- 
fore, is not whether an answer given to 
a question is adverse to the case of one 
or. the other, of the parties but whether 
an answer given or a disposition disclosed 
in a matter likely to damage the case 
of the party calling the witness, may 
be suspected to be inspired by a desire 
not to speak the truth or to_ hide the 
truth or to colour the truth in such a 
way as .to mislead the Coiut. 

16. In normal cases where it can 
fairly be assumed that a party calling 
a witness represents to the Court that 
he is a trustworthy witness, an occasion 
for the party calling him to seek permis- 
sion under Section 154 of the Evidence 
Act can arise only where he unexpected- 
ly gives an answer which is adverse to 
his case. Even there, it is not enough 
t£ the party feels that the witness is 
hostile to him; it is necessary that the 
Court should come to entertain an opi- 
nion that the witness has such hostile 
animus against the party calling him as 
to be inspired by a desire to speak the 
untruth or not to speak the truth. 

17. Hence, in such cases, an element 
of surprise of the type mentioned above 
becomes the starting point for a con- 
sideration by the Court of the question 
whether it should exercise its discretion 
under Section 154 and permit the party 
calling a witness to cross-examine him, 

18. It is with reference to such cases 
that Rowland J., observed in Sachida- 
nand Prasad v. Emperor, AIR 1933 Pat 
488 at p. 492, that permission under Sec- 
tion 154 could hardly be refused when 
|any witness makes an unexpected state- 
ment adverse to the case of the prosecu- 
tion. As I read the observation, it means 
that an attempt on the part of the wit- 
ness to depart from what is tentatively 
believed to be true is open to the suspi- 
cion that he may be departing from the 
truth, making it necessary to test his 
veracity by cross-examination by the 
party to whose detriment his imexpect- 
led departure may operate. 

19. with reference to cases of witnesses 
like an attesting witness whom the 
law obliges a party to examine, .Mukher- 
3 ee,J., has in I. L. R. 47 Cal 1043; (AIR 
1921 Cal 677) pointed out that it is 
wrong law to assume that such witnesses 
must be regarded as witnesses called by 
the Court and liable to be cross-examin- 
ed as of right by the party citing them. 
His Lordship states that a witness 
should be regarded as adverse and liable 
to cross-examination by the party call- 
ing him only when, in the opinion of the 
Court, he bears hostile animus to the 
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party calling him and further that that 
ahostile witness in the real senseis one 
who from the manner in which he giv^ 
him evidence shows that he is not desi- 
rous of telling the truth. 

20. Now, the present case does not 
fall under either of these categories. Ac- 
cording to Mr. Patil, he has been obliged 
by circumstances and by way of pure 
necessity to call this witness, because 
having regard to the acts and activities 
attributed to this witness which amormt 
to corrupt practice under the Representa- 
tion of the People Act, he was one who, 
in all probability, was not likely to be 
examined by the respondents at all but 
whose evidence is necessary to be placed 
on record to assist the petitioner to dis- 
charge the burden of proof resting on him. 
Indeed, this witness has been described 
by Mr. Patil as in truth and in substance 
a witness for the respondents, that is to 
say, a person who by his acts has shown 
himself to be so .deeply interested in the 
respondents as to be regarded as a witness 
favourable to the respondents and un- 
favourable to the petitioner. He further 
adds that the petitioner considers it his 
duty to cite and examine this witness 
with a view to assist the court to arrive 
at the truth. 

21. Now, these statements or conten- 
tions put forward by Mr. Patil for the 
petitioner lead to one inevitable inference, 
viz., that even at the time this witness 
was cited by the petitioner, he had no 
illusions about the type of evidence he 
might give, but did distinctly and clearly 
contemplate that it would be necessary for 
him to cross-examine this witness for 
the purpose of making out his own case. 

22. If such is the position, he cannot be 
said to represent to the Court that this 
witness may be regarded as a trustworthy 
witness. If, therefore, he gives an answ^ 
adverse to the case of the petitioner he can- 
not be heard to say that he has been taken 
by surprise and that therefore he may be 
permitted to test the truth of the answer 
by himself cross-examining the witness. 
Mr. Patil nevertheless argues that his case 
must be regarded as on par with the case 
of an attesting witness which a party pro- 
pounding a win or an attested docmnenf 
is bound by law to examine. 

23. I do not think that the analogy 
applies in all respects. The necessity in 
tins case of examining the witness is not 
one imposed by law but one regarded as 
existmg by the petitioner and one which 
to a great extent depends upon an opinion 
of the petitioner. If his view is that this 
witness is strongly disposed in favour of 
the respondents and against the petitioner; 
and he nevertheless entertains the opinion 
that it is necessary for him to examine 
this witness to make out this case and at 
the same time actuaUy expects that if 
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will be necessary for him to cross-exa- 
mine Irim to make out his case, then, it 
clearly means that he is takinR n chance 
of tile witness maldnR some answers whicli 
may support iris case, but at the same 
time expects to be enabled by the Court 
to impeach his credit by cross-examina- 
tion sliould he Rive answers adverse to 
his case, 

2i. Such a situation in my opinion, is 
not one wliich may, in any sense, be said 
to entitle the petitioner to seek permission 
of the Court under Section of the 

Evidence Act to cross-examine the witness. 
If ho took the chance of this witness 
maldnR some answer in favour of his case, 
he must also take the risk of the wit- 
ness dama.RinR his case by his other 
answers. To hold otherwise would be to 
briiiR about a situation which is clearly 
unfair to the respondents. 

25. What is stated above is a line of 
inference which flow from the oriRinal 
opinion entertained by the petitioner when 
he cited this witness, and the conse- 
quences which flow from his conduct are 
consequences winch, both accordinR to 
law as well os ordinary human calcula- 
tions, a man takinR a chance must in all 
fairness take. 

26. From the point of view of the 
Court, the one and only consideration is 
whether the attitude disclosed by the 
witne.ss is one destructive of his duty 
to speak the truth. An animus adverse 
to the party callinR him necessary for 
the grant of permission under Section 154 
is such animus as is sufficient to create 
in the mind of the Court a tentative 
opinion or at least a suspicion that the 
witness is not disposed to speak the 
truth or is disposed to speale the un- 
truth, maldnR it necessary to permit tlie 
party callinR him to cross-examine him 
for the simple reason that the opposite 
party normally entitled to cross-exarnine 
him may not cross-examine him in view 
of the fact that the answer is favour- 
able to his case. 

27. From this point of view, the mere 
fact that the answer is adverse to the 
case of the party calling him is not suffi- 
cient, and in peculiar circumstances of 
this case, such an answer by itself can 
hardly be regarded as untrue or as dis- 
closing a desire on the part of the wit- 
ness to speak the truth, because the peti- 
tioner did not expect and cannot reason- 
ably be said to have expected that the 
witness would support his case and he 
cannot therefore tell the Court that 
because he does hot support his case, the 
witness is speaking the untruth. It may 
be that the witness knows that every 
thing stated about him in the petition is 
not true or hot knowing what has been 
stated about him in the petition is admit- 
ting only such facts of his as are true 
and denying as untrue any other acts or 


activities which he did not indulge in. 
Even if he should be regarded, as the 
petitioner contends, as a person favour- 
ably disposed towards the respondents, 
it need not be that he has any special 
animus against the petitioner so as to 
be willing to speak the untruth. 

28. No doubt the other witnesses exa- 
mined for the petitioner have spoken to 
some of the acts and activities of this 
witne.ss as alleged in the petition. But 
the fact that this wetness or any answer 
given by this witness contradicts the evi- 
dence of those witnesses is not by it- 
self sufficient to hold that he has such 
hostile animus as to , entitle the petitioner 
to seek my permission under Section 154. 
This position has been fairly conceded 
by Mr, Patil. That is also what the 
Madras High Court has held in Ratnasa- 
bhapathy v. Public Prosecutor, AIR 1936 
Mad 516. See page 520 of the Report. 

29. But the burden of Mr. Patil’s 
argument is that because the respondents 
taking refuge under the rule as to burden 
of proof would not examine this witness 
on their side, he is not only obliged to 
examine him on his side but also feels 
it to be his duty to assist the Court in 
discovering the truth by placing on 
record the evidence of this witness and 
further by cross-examining him for test- 
ing the truth of his evidence. 

30. So far as the petitioner’s opinion 
that it is necessary to examine this wit- 
ness to complete his case is concerned, 
W'hat I have stated above is a sufficient 
answer. If he did not expect this wit- 
ness to support his case but merely took 
the chance of his gi'v'ing some answers 
which may be in favour of his case, he 
cannot be heard to say that he should be 
relieved of the adverse consequences 
that may flow from his action. 

31. So far as his duty to assist the 
Court is concerned, I am clearly of the 
opinion that his duty is to cite and exa- 
mine witness whom he believes to be 
trustworthy. Tf he does not believe this 
witness to be a trustworthy witness and 
his ob.i'ect is only to hold up this witness 
as a liar, or to expose him in his true 
colours as Mr. Patil stated in the course 
of his arguments then, clearly his pur- 
pose is not bona fide desire to prove his 
case but to malign this witness as an in- 
dividual. It should be clearly borne in 
mind that what the Court is interested 
in is to discover the truth or otherwise 
of the respective cases, of the: parties plac- 
ed before it for adjudication. . It is 
not directly interested in ascertain- 
ing the trustworthiness or good charac- 
ter of all and sundry persons. The 
veracity or credibility or trustworthiness 
of a witness is of importance only as a 
step in aid to its main task of adjudicat- 
ing upon the truth , or otherwise of the 
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case ■ before it. I do not think' that a 
Court can be called upon to divert its 
attention from its- main task and con- 
cern itself with the character or conduct 
of a person who is not , a party to the 
proceedinf? before it. 

32. It may be that the witness mav 
admit some facts and deny some facts. 
Whether those adniissiohs or denials are 
secured either in the course of the cross- 
examination on behalf of the Respondent, 
the Court is not relieved of the duty of 
assessing their truth in the - light of tne 
entire evidence placed before it. If 
both the parties fail to elicit from the 
witness information which is relevant to 
this enquiry, the Court is not powerless; 
it can nevertheless intervene under Sec- 
• tion 165 of the. E-vidence Act if it enter- 
tains the opinion that it is necessary to 
do so in the interests of discovering the 
truth. In such an. event, it would also 
give, liberty to both the parties to cross- 
examine .the witness, upon topics covered 
by examination by the Court. 

33. In the circumstances of this case 
and for the reasons stated above, l am 
not satisfied that it has yet been made 
out that the witness has disclosed such 
animus as to require me to permit the 
petitioner himself to cross-examine him. 

34. _ Although the petitioner has taken 
the risk of examining this witness on his 
side and should therefore be fairly called 
upon to take the consequences of the 
step taken by him, the evidence of this 
witness is of considerable importance to 
the decision of some of the important 
issues in this case. Hence, although in 
my opinion, no case has been made out 
for a general permission to cross-examine 
this witness being granted under S. 1 54 
of the Evidence Act, it may become 
necessary on particular topics or in rela- 
tmn to rnaterial. circumstances to relieve 
the petitioner against the prohibition of 
putting leading questions to the witness, 
so that I may have a clear picture of 
the witness’s reaction to those questions 
as an aid to discovering the truth in this 
case. 

35. For the said purpose, it appears 

open to me to act either 
■ y"^der Section 154 to a, limited, extent or 
under Section 142 , which allows leading 
questions to be put in examination in 
cnief, even if objected to, with the permis- 
sion of the Court. 

36. Mr. Patil cited the decision of the 
^.flcutta High Court in AlR 1930 Cal 
139 to suggest that it may not be possi- 
ple to grant such permission to put lead- 
ing questions without giving a general 
permission to cross-examine under S. 154. 
borne support for that view is available 

^ observation of Lort-Williams J., 
in the said decision. That view is not ac- 
cepted by a subsequent Full Bench deci- 
sion of the Calcutta High Court report- 
1969 Mys./2 I G— 33 
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ed in Profulla Kumar v. Emperor, AIR 
1931 Cal 401 (FB), where it is clearly 
observed that there has never been any,: 
doubt as to , the power of the Court to 
give leave to put leading questions to' 
one’s own witness as is plain from Sec- 
tion 142 of the Evidence Act. I respect- 
fully agree with the view stated by the 
Full Bench of the Calcutta High ' Court. 
It will be noticed that the objectibri to 
putting leading questions in the course 
of the examination in chief is. that if 
may bring about a situation which is 
unfair either to the witness or to .the 
other side. In the case of witnesses who' 
are quite impartial and depose truthfully 
to facts which they know to be true, a 
leading question may divert theih into 
giving an answer which may not be true 
according to their conception of ^the 
facts. In the case of witnesses clearly 
disposed in favour of the party calling 
them, they may very readily assent 'to 
whatever the examining counsel leads 
them to state. In the former case, the 
result v/ould be unfair to the witness 
and in the latter unfair to the othet 
side. But in the case of a witness like 
this who, even according to the petitioner, 
is not disposed favourably towards him, 
there is no question of his being led into 
an answer against his will. He may in 
normal circumstances be expected to 
state .facts as he sees them, and should 
he state anything which discloses an un- 
due favour towards the respondents, the 
manner and content of his answer will 
be of assistance to me in assessing the 
value of the same. 

37. I, therefore, decline to grant the 
general permission under Section 154 of 
the Evidence Act to the petitioner to 
put this witness any question which can 
be put in cross-examination by adverse 
party. In the case of particular matters 
or particular topics which appear to me 
to be of material importance, I may 
grant permission to the Petitioner’s coun- 
sel to put leading questions, each mat- 
ter being considered on its own merits. 

38. The examination of the witness 
will continue in the light of this ruling. 

39. As it is now past 5 P. M. further 
examination is adjourned to 11 A. M. on 
Monday the 18th of this month. The wit- 
ness will be present in Court at that 
time. 

GGM/D.V.C. Order .accordingly 
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(A) Evidence Act (1872), S. 112 — Ap- 
plicability — Provisions arc as nincli ap- 
plicable to the offsprinc of a marrince 
between Hindus as it is to children of 
spouses professin" other faiths, 

(Para 5) 

(B) Evidence Act (1872), S. 112 — 
Nature of onus under — Mere assertion as 
to non-access not sufficient — Child born 
durinpc pendency of suit for maintenance 
— Earlier proccedinff by wife for resti- 
tution amicably .settled — No evidence 
as to relation between spouses durine: 
period the child could have been hcRotten 
produced by husband — BiRhl of main- 
tenance held not forfeited on Rround 
of unchnstity — Pendency of suit could 
not prove non-access — Hindu Adoptions 
and Maintenance Act (195G), S, 18 {.I). 

The burden under section 112 is a heavy 
burden and, since any pronouncement on 
leRvtimacy is a serious pronouncement 
havinq grave consequences, evidence of 
non-access should be clear and convinc- 
ing. It is not enough for the husband to 
merely assert that he did not have access 
to his wife but it must be proved that 
the circumstances were such that there 
was no opportunity for access or sexual 
intercourse at any time when the child 
could have been begotten. In the absence 
of such evidence, the presumption is that 
the child was legitimate. (Para 10) 

The application for restitution filed by 
the wife was disposed of on the 
report made by the wife that the 
matter had been settled between the 
parties. During pendency of suit for 
maintenance filed by the wife subse- 
quently a child was bom. The hus- 
band merely denied that the child was 
born to him while the wife asserted that 
he was the father of the child. No evi- 
dence was produced by the husband as 
to what were the relations between the 
spouses ax the most crucial point of 
time: 

Held, that the wife had not forfeited 
her right of maintenance on the ground 
that she was unchaste. There was a pre- 
sumption that the child so born was a 
legitimate child and that presumption 
could be displaced only on production 
of proof that at the time , the child could 
have been begotten there were no oppor- 
tunities for access. The bald statement 
by the husband that the child was, not 
his and that he had no access to her was 
not sufficient. AIR 1934 PC 49 Rel. on. 

. . (Paras 15 and 16) 

It could be seen, from the manner in 
which the proceedings for restitution of 
conjugal rights terminated, that the mere 
fact that the two parties were arrayed 
ch opposite sides to the maintenance 
proceeding, did not constitute an impe- 
diment to their coming together as assert- 
ed by the wife in those proceedings. 

(Para 14) 


(Somnalh Iyer J.) A. I. R. 

C.a.sc.s Keferrcd: Clirnnological Paras' 

(h)34) AIR 1934 PC 49 (V 21) == 

ILR 12 Rang 243, Karapaya Ser- 

vai v. Mayandi ,6, 

R. N Nnrasimha Murthy, , for Appeh 
lant; B. T Parthasarathy, for Respon- 
donl.s. 

.TUDGMENT: The suit out of which this 
second appeal arises commenced with an 
application for permission to sue in 
forma pauperis which was presented on 
July 14, 1958, The plaintiff was the wife' 
who .sought a decree for maintenance 
against her hu.sband. There was an ex 
IJarle decree on April 8, 1959, and, in 
e.xeculion of that decree, the property of 
the husband was sold. It was at that 
stage that the husband made an appli- 
cation for getting the ex parte decree set 
aside, and, it was set aside on payment 
of costs. The written statement was then 
produced on January' 15, 19G2 in which 
the husband contended that the wife had 
forfeited her right to maintenance by her 
unchostity. 

2. The allegation of unchastity was 
made on the foundation of the birth of a 
female child to the plaintiff on November, 
8,1960 during the pendency of the suit. 
The husband denied that that child was 
born to him while the wife asserted that 
he was her parent. 

3. The courts below pronounced 
against lcgitimac.y and this was respon- 
sible for their conclusion that the wife 
was unchaste and so was not entitled to 
maintenance. 

4. The judgment of the Civil Judge 
who heard the appeal which he dismis- 
sed, is open to the criticism that he 
completely misunderstood the provisions 
of Section 112 of the Evidence Act which 
raises a presumption of legitimacy if the 
child was born during the continuance 
of a valid marriage and it was not shown 
that the parties to the marriage had no 
access to each other at any time when 
the child could have been begotten. 

5. Since there was no dispute that the 
marriage between, the two spouses was 
a valid marriage, the burden of establi- 
shing that the spouses had ; no access to 
each other at the time when the child 
could have been begotten was on the 
husband. Not unnaturally, an appeal to 
this section was made on behalf of the 
wife, and, while it was negatived by the 
court of first instance, it was’ negatived 
by the Civil Judge oh the ground that 
the presumption could not be claimed by 
a Hindu wife. It is obvious that in taking 
this view, he was plainly mistaken. The, 
provisions of section 112 of the Evidence 
Act are as much applicable to the offspr-l 
ing of a marriage between Hindus as it Js' 
to children of spouses professing ’-other’ 
faiths. 
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6. - The Civil Judge, therefore, proceed- . 
ed .without reference to, the presumption, 
claimable under section 112 of the Evi- 
dence Act and in derogation of the well 
known . rule which emerges from^ the 
decision of the Privy Council in Kara- 
paya i Servai v. Mayandi, AIR 1934 PC 
49. that the burden of proving that par- 
ties, to a valid marriage had no access 
to .each other, at any time -when the 
child could have been begotten is on the 
person challenging legitimacy. 

7. Now, the Civil Judge depended in 
support of .his conclusion .that the child 
was illegitimate on the evidence given 
by the husband and that given by D. W 
2 as he did upon a certain chronology of 
events. 

8. Defendant 1 stated in his examina- 
tion-in-chief that he had no access to his 
wife and that the child was not born 
to , him.' In his cross-examination, he 
stated that some other person v^as the 
father. of the child and that the wife was, 
of an immoral character. But what ap- 
pears from another part of his cross- 
examination is that his justification for 
the accusation of infidelity against his wife 
was the fact that she was 'seen’ by_ him 
with a certain Annayya of Ibbani. 

9. D. W 2 who is a resident of the 
village in which the husband lives, 
stated that there were strained^ rela- 
tions between the spouses during a 
period of five years and that the hus- • 
band had not gone to the village in 
which the wife was living and that the 
plaintiff did not visit her husband in 
his village. But, when the plaintiff gave 
evidence, she asserted that the child was 
born to her husband, and, she repudiated 
the suggestion in cross-examination that 
the offspring was the result of adultery. 

10. It is clear that the evidence of 
D. W. 2 was no evidence of non-access. 
He is a resident of the husband’s village 
and he could not be sure that at no time 
when the child could have been begot- 
ten the husband had not gone to the 
wife’s village or that the wife did not 
go to the husband’s village. The mere 
assertion of the husband that he had 
no access to hds wife, is, not, normally 
speaking, evidence of non-access, the bur- 
den of establishing which is thrown by 
S. 112 of the Evidence Act on him. 
'That burden is a heavy burden, and, 
since any pronouncement on legitimacy is 
a serious pronoimcement having grave 
consequences, evidence of non-access 
should be clear and convincing. It is not 
enough for the husband to merely assert 
ithat he did not have access to his wife 
jbut it must be proved that the circums- 
jtances _ were such that there was no op- 
jportunity for access. In the absence, oj 
'such evidence, the presumption is that 
jthe child was legitimate. 


.11. The Civil Judge overlooked this, 
principle by reason of his imperfect 
understanding of the provisions of Sec- 
tion 112 of the Evidence Act. . 

12. Now, there is nothing in the 

chronology of events which supports the . 
conclusion of the Civil Judge. On the : 
contrary, the chronology is such as to, 
raise , a doubt as to the truth of the - al- , 
legation, of the husband, that he had' no - 
access. ' . 

13. The institution of the present suit 
was preceded by the prosecution . of an 
application for restitution of conjugal; 
rights by the wife. On January 24^ 1958, 
that application was disposed of on a . 
report made by the wife that the mat- 
ter had been settled between the spouses'/. 

•14. The extremely slender foundation, 
on which the courts below depended in 
support of their finding on legitimacy 
was the fact that the child was born- 
during the pendency of the suit for main- 
tenance. It is seen from the manner in 
■which the proceedings for restitution of 
conjugal rights terminated, that the 
mere fact that the two parties were ar- 
rayed on opposite sides to a legal pro- 
ceeding, did not constitute an impedi-' 
roent to their coming together as it did 
happen as reported by the wife in those- 
proceedings. 

15. The suit for maintenance was 
pending during a long period of more 
than two years before the child was 
born, and the husband produced no evi- 
dence as to what were the relations be- 
tween the parties at the time when the 
child could have been begotten which was 
somewhere by the end of January 1960. 
There is a presumption that the child so 
born is a legitimate child and that pre- 
sumption could be displaced only on pro- 
duction of proof that at the time the 
child could have been begotten -.there 
were no opportunities for access. ■ The 
husband said nothing beyond making a 
bald statement that the child -was hot 
his and that he had no access to her, and, 
no e\ddence was produced as to what 
were the relations between the spouses 
at the most crucial point of time. 'What 
had to be proved by the husband was 
that there was no opportunity for sexual 
intercourse at that most material ■ point 
of time, and, of that, no evidence was 
produced. 

16. So, I set aside the decrees of the 
courts below, and, in substitution of the 
finding recorded by them that the. -wdfe 
was unchaste, I make a finding that she 
was not, and that she had not forfeited 
her right to maintenance. So, the . -wife 
was clearly entitled to maintenance.' 

17. But, unfortunately, on the mea- 
sure of maintenance the Courts .below 
recorded no finding. This was a very 
regrettable thing for them to , do. It was 
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their duty to record findinKs on nil the 
issues even if on the findini' on any one 
of the issues it was possible to decide 
the suit one way or the other. 

18. So, it becomes my duty to fix the 
rate of maintenance. I have looked into 
the evidence in the case, and, while the 
wife claims that the annual income of 
the husband is as hif?h as Rs. 5,000/- the 
husband has made an extremely Kross 
under-estimate. Takinfi all the circumst- 
ances into consideration, it seems to me 
that I should award maintenance at the 
rate of Rs. 2.5/- a month. 

19. In regard to arrears, it is clear 
that if the husband is directed to pay 
arrears at the rate fixed by mo durinK 
the whole of the period durinR which 
this litiRation was pending, it becomes 
extremely oppressive. So, I award a sum 
of Rs. 600/- towards arrears of mainten- 
ance payable for the period till now. 
Future maintenance from this date will 
be paid at the rate fixed by mo. 

20. Each party will bear his or her 
own costs in all the three courts. But, 
the court-fee payable in all the throe 
courts on the plaint and on the appeals 
shall be paid by defendant 1. 

CWM/D.V.C. Appeal allowed. 


AIR 19C9 MYSORE 20 (V 50 C 6) 
SOMNATH IYER, J. 

Puttamadamma, Appellant v. Puttappa, 
Respondent. 

R, S. A. No. 200 of 1964, D/- 29-3- 
1967. 

(A) T. P. Act (1882), S. C7-A — Sec- 
tiori incorporates no prohibition against 
institution of suit on one of mortgages in 
case where no objection to form of suit 
is taken on earlier occasion. (Para 4) 

(B) T. P. Act (1882), S. 68 (1) (d) — 
Mortgagee’s right to sue for mortgage- 
money — Right when acquired. 

The clear meaning of section 68 (1) 
(d) olthe T. P. Act is that in all cases 
where a mortgagor fails to deliver pos- 
session of the property mortgaged al- 
though the mortgagee is entitled to such 
possession, the mortgagee acquires the 
right to sue for the mortgage-money. 
That right is acquired in a case where, 
under a’ usufructuary mortgage the mort- 
gagor does not deliver possession of the 
property to the mortgagee on the date 
bn v/hich the mortgage comes into being 
and there is neglect on the part of the 
mortgagor to deliver possession. 

(Para 7) 

• (C) T. P, Act (1882), S. 68 (1) (d) — 
Limitation Act (1908), Art. 132 — Suit 
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(Somnath Iyer J.) A,I. R. 

for decree for .sale of morigage property 
— fjimitation when commences to run. 

It is clear when Art, 132 of the Limi- 
tation Act, 1908 is read with section 68 
(1) (d) of the T. P. Act that the money 
becomes due to a mortgagee who is not' 
able to obt.ain pos.session of the mort- 
gaged property from the mortgagor who 
was bound to deliver possession but did not. 
The provision which clothes the mort- 
gagee with the right to sue for the mort- 
gage-money when the mortgage is a 
usufructuary mortgage is the failure on 
the part of the mortgagor to delir’er pos- 
•sc.ssion. It is that event which enlitle.s, 
the mortgagee to sue for the mortgage- 
money, and that right cannot come into 
being if the money sued for does not 
become due within the meaning of the 
third column of Art. 132 of the Limita- 
tion Act. 1908. Limitation commences to 
tsw. wd/ir U’At,. w. -a sjpL fru: 

decree for sale of the mortgaged property 
on the date on which the mortgagor who 
vrr.s under a duty to deliver possession 
does not deliver possession. 

(Para 10), 

G. Vedavyasachar, for Appellant; K. 
Swami Rao, for Respondent. 

JUDGMENT: On March 20. 1944 the 
defendant who is the appellant in 
this court executed a registered usu- 
fructuary mortgage deed for a sum 
of Rs. 200 in favour of the plaintiff. 
It was provided by the mortgage _deed 
tliat the mortgagee who is the plaintiff 
should be in possession of the mortgaged 
property for a period of fifteen years, 
and that there could be a redemption 
after the expiry of that period. On June 
30, 1959 the plaintiff brought the suit 
out of which this appeal arises, and the 
decree which he sought, after he was 
permitted to amend his plaint, was a 
decree for sale of the mortgaged property. 
The plaintiff made an allegation that the 
defendant never delivered possession of 
the mortgaged property to him, and that 
she was herself in wrongful possession. 
The defendant repudiated the truth of 
that allegation, but in her written state- 
ment the defendant contended that the 
suit was barred by limitation and that 
it was not maintainable. It is, not neces- 
sary to refer to the other contentions 
which the written statement incorpora- 
tes. The Munsiff accepted both these 
contentions and dismissed the suit, bur 
the Civil Judge in the appeal, preferred 
by the plaintiff, reversed the decree of 
the Munsiff and gave the plaintiff the 
decree he wanted. So the defendant ap- 
peals. 

2. Mr. Vedavyasacharya appearing for 
the defendant made three submissions. 
The first was that the plaintiff could riot 
ask for decree for sale of the mortgaged 
property. The second was that the suit 
was riot maintainable, and the thii’d 'was 
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that in any . event the suit was barred 
by limitation. 

3. There is no substance in the first 
submission that the plaintiff .could not 
ask for a decree for. sale since, on the 
allegation in. the plaint that the, defen- 
dant did not deliver possession of the 
property which was usufructuarily mort- 
gaged . which was not denied, the plain- 
tiff became clearly entitled to a decree 
for sale under, section 68 ( 1 ) (d) of the 
Transfer of Property Act. 

4. There is no substance in the second 
submission either. That ' submission was 
that there were two mortgages by the 
defendant in favour of the plaintiff, the 
first of which was a usufructuary mort- 
gage which is the subiect matter of this 
appeal and the second a simple mortgage. 
It was submitted by Mr. Acharya that 
the plaintiff had brought an earlier suit 
for the recovery of the amount due under 
the simple mortgage, and that it was 
his duty as provided by S. 67-A of the 
Transfer of Property Act to consolidate 
the mortgages and bring one suit for all 
the reliefs emanating from those two 
mortgages. The answer to this submission 
is that section 67-A which provides for 
consolidation, incorporates no prohibition 
against the institution of a suit on one of 
the mortgages in a case where no ob.iec- 
tion to the form of the suit is taken 
on the earlier occasion. 

5. So what remains to be considered 
is the validit.v of the third submission 
th.at the suit is barred by limitation. Mr. 
Acharya’s submission was that on the al- 
legation in the plaint, the plaintiff became 
entitled to sue for the recovery of the 
mortgage debt when the defendant fail- 
ed to deliver possession of the mortgag- 
ed property on the date of the execu- 
tion of the mortgage deed. The plaintiff’s 
vase, it was pointed out, was that not- 
withstanding the recital in the mortgage 
deed that the defendant had delivered 
possession of the property to the plain- 
tiff, there was no such delivery of pos- 
session of the property. So it was sub- 
mitted that the money due under the 
mortgage deed became due immediately 
there was failure to deliver possession and 
lliat it therefore became due on the 
date of execution of the mortgage deed 
and that the suit should have therefore 
been brought within twelve years from 
that date. 

6 . To this submission made by Mr. 
Acharya there can be no answer. Under 
section 68 (1) (d) of the Transfer of Pro- 
perty Act, the mortgagee has a right 
to sue for the mortgage-money in a case 
where the m.ortgagor fails to deliver pos- 
session of the mortgaged property, al- 
though_ the mortgagee is entitled to such 
possession. The relevant part of that sub- 
section reads: 


" 68 . Right to sue for mortgage-money 

(1) The mortgagee has a right to sue 
for the mortgage-money in the following 
cases and no others, nanaely: 

X XX XXX X , X 

; (d) Where, the mortgagee being entitl- 
ed to possession of the mortgaged - pro- 
perty, the mortgagor fails to deliver .the 
same to him, or to secure the possession 
thereof to him without disturbance by 
the mortgagor or any person claiming 
under a title superior to that of the 
mortgagor.” 

7. The clear meaning of this part of 
the sub-section is that in all cases .where 
a mortgagor fails to deliver possession of 
the property mortgaged although the 
mortgagee is entitled to such possession, 
the mortgagee acquires the right to sue 
for the mortgage-money. That right..i:is 
acquired in a case where, under a usufru- 
ctuary mortgage the mortgagor does., not 
deliver possession of the property .to .the 
mortgagee on the date on which -the 
mortgage comes into being and there , is 
neglect on the part of the mortgagor to 
deliver possession. 

8 . Article 132 of the Limitation Act, 
1908, which governs suit of that descrip- 
tion reads: — 

Description of suit. — Art. 132. To en- 
force payment of money charged upon im- 
movable property. 

Period of limitation. — Twelve years. 
Time from which period begins to tun. 
— When the money sued for becomes due. 

9. Mr. Swami Rao appearing for the 
plaintiff is not right in contending, that 
the money sued for by the plaintiff did 
not become due on the date of execution 
of the mortgage deed and that the acquisi- 
tion of that right was postponed until the 
period of fifteen years specified in the 
mortgage deed expired. That period of 
fifteen years to which the mortgage deed 
Ex. P -1 refers is the period during which 
the plaintiff was entitled to remain in 
possession of the mortgaged property 
without the defendant having a right of 
redemption. That covenant in the mort- 
gage deed can have no relevance to a case 
in which the usufructuary mortgagee 
claims to have acquired the right to sue 
for the mortgage-money under the provi- 
sions of Section 68 ( 1 ) (d) of the Transfer 
of Property Act. That right accrues when 
the mortgagor neglects to deliver posses- 
sion, and in such a case the covenant for 
possession during a period of fifteen 
year.s during which the mortgagor’ shall 
have no right of redemption can have no 
meaning. 

10. It is clear when Art. 132 of the 
Indian Limitation Act is read with sec- 
tion 68 (1) (d) of the Transfer of Pro- 
perty Act that the money becomes due 
to a mortgagee who is not able to obtain 
possession of the mortgaged property from 
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the mortgagor on the date on which the 
mortgagor was bound to deliver posses- 
sion but did not. The provision which 
clothes the mortgagee with the right to 
sue for the mortgage-money when the 
naortgage is a usufructuary mortgage is 
the failure on the part of the mortgagor 
to deliver possession. It is that event 
which entitles the mortgagee to sue for 
the mortgage-money, and that right can- 
not come into being if the money sued 
for does not become due within the 
meaning of the third column of Art. 132 
of the Indian Limitation Act, 1908. Limi- 
tation commences to run under that 
column in a suit like the one with which 
I am concerned, on the date on which 
the mortgagor who was under a duty to 
deliver possession does not deliver pos- 
session, 

11. It was recited in Ex. P-1 that the 
mortgagor had delivered possession of 
the property to the plaintiff on the date 
of the mortgage deed. But the plaintiff’s 
case was that such possession was not 
delivered, and, so, there was a failure on 
the part of the defendant to deliver pos- 
session of the mortgaged property on the 
day on which the mortgage deed was 
executed. It is at least from that date 
that limitation commenced to run under 
Art. 132 of the Indian Limitation Act. 
1908. So the plaintiff’s suit which was 
brought more than twelve years after 
that date was clearly barred by limita- 
fion and was rightly dismissed by the 
Munsiff. 

12. I therefore allow this appeal and 
reverse the decree made by the Civil 
Judge and restore that of the Munsiff. 

: 13, But, in the circumstances I direct 
,that each- party will bear his or her own 
costs in all the three courts. 

MBR/D.V.C. Appeal allowed. 


AIR 1969 MYSORE 22 (V 56 C 7) 

’ ' C. HONNIAH, J. 

.'state of Mysore, Appellant v. A. G, 
Ramaswamy, Respondent. 

. Criminal Revn. Case No. 45 of 1967, D/- 
19-12-1967, from • order of S. J., Chiti'a- 
durga in Cr. R. P. No. 7 of 1967. 

Criminal P. C. (1898) S, 540 — Limits 
of discretionary power — Application by 
prosecution to issue summons to addi- 
tional witnesses — That the evidence 
sought to he proved was for just deci- 
sion not disclosed in the application — 
Court is justified in rejecting application 
to exercise powers under section on 
such application as it will amount only 
to filling up the gap in the prosecution 
case. (Para 4) 
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(C. Honniah J.) 

' N. P. Moganna for State Public ' Prose- 
cutor, ,for the State; E. Kanakasabhapathy, 
for Respondent. , 

ORDER; This is a reference under- sec- 
tion 4,38 of the Code of Criminal Proce- 
dure, by -the Sessions Judge, Chitradurga, 
recommending to set ; aside the order 
passed by the Special First Class Magis- 
trate, Davanagere, in Criminal Case 
No. 2892 of 1967. 

2. The facts which have given rise to 

this reference are these: The Sub-Inspec- 
tor of Police Davanagere filed a charge 
sheet on 25-5-66 against one A. G. Rama- 
swamy (respondent in the reference) 
in the court of the Special First 
Class Magistrate, Davanagere, alleging 
that he was in possessioii of some 
brandy bottles without a valid per- 
mit and thereby committed an offence 
punishable under section 12 (a) read with 
section 59 (b) of the Mysore Prohibition 
Act. For one reason or the other, the res- 
pondent did not appear before the Court. 
Therefore, the learned Magistrate stopp- 
ed the proceedings under section 249 Cr. 
P. C. on 14-6-66. , • 

After nearly 13 months the prosecu- 
tion filed an application on 28-7-1967, 
requesting the Court to revive the pro- 
ceedings, stating that the respondent had 
been traced. The learned Magistrate 
revived the case and took the case on his 
file giving C. C. No. 2892/67. On that 
day the prosecution filed an application, 
along with three references, requesting 
the Court to include the names of three 
witnesses mentioned in the said applica- 
tion and to issue summonses to them. 
The Magistrate posted the case to 31-7- 
67 for filing the objections by the res- 
pondent, if any, to the said application. 
On that day, no objections were fikd. 
Thereafter, the learned Magistrate passed 
an order dated 2-8-1967, rejecting ■ the 
application .filed by the prosecution to 
examine additional witnesses. The learn- 
ed Sessions Judge has made this refer- 
ence to set aside the said order. • 

3. It could be seen from the order of 

the learned Magistrate that no , provision 
of law was mentioned in the application 
under .which the prosecution sought to 
examine three additional witnesses. How- 
ever, the learned Magistrate, took that 
application to be one under Section 540 
Cr. P. C. He rejected the application 
mainly on the ground that no material 
was placed before him in the applica- 
tion that the evidence of the three wit- 
nesses was essential for tbe just deci- 
sion of the case in order to exercise the 
discretion given to him under section 540 
Cr. P. C. In disposing of the application 
he stated thus: i , 

"Even the reasons are not forthcoming 
to show that the evidence of these wit- 
nesses is essential to the just decision of 
the case. In what manner the evidence 
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is : necessary and why they kept back 
all these' documents, are not forthcoming. 
Therefore, I cannot exercise my power 
under Section 540 Cr. P. C.” 

The first : part of section 540 Cr. 
P. C. gives purely discretionary authority 
to 'the Criminal Court and enables it at 
any .stage of an enquiry, trial or pro- 
ceeding under the Code to summon any 
'one as a witness or to examine any per- 
son present in Court or to recall and 
re-examine any person whose evidence 
has already been recorded. The second 
part is mandatory and compels the Court 
to' take . any of the aforementioned steps 
if the new evidence appears to it essen- 
tial to the just , decision of the case. 
When the charge-sheet was filed against 
the respondent the witnesses now. sought 
to be examined were, not mentioned. No 
reasons are ’given in the . application why 
these three witnesses should be examined 
in' the case. Nor it is stated in the appli- 
cation why the evidence of these witnesses 
is necessary. 

The prosecution were in possession of 
all the ^materials on which they sought 
to establish the charges against the respon- 
dent, at the time the chargeTsheet was 
filed. If the prosecution withheld some 
materials and then at a later stage wanted 
to produce them even without stating the 
necessity for such materials, the Court 
cannot exercise its power under Sec. 540 
Cr. P. C. If the Court exercises the powers 
on such an application, it will only amount 
,to filling up a gap in the prosecution case. 
As the application filed by the prosecution 
was bald and did not disclose that the 
evidence sought to be proved was for 
the just decision of the case, the learn- 
ed Magistrate was justified in rejecting 
that application. 

.5. In these circumstances, the refer- 
ence cannot be accepted and the same is 
rejected. 

MKS/D.V.C. Reference rejected. 


AIR 1969 MYSORE 23 (V 56 C 8) 

M. SADASIVAYYA 
AND D. M. CHANDRASHEKHAR JJ. 

_ M/s. D. Cawasji and Co., Mysore, Peti- 
tioners V. State of Mysore by its Chief 
Secretary Bangalore-1 and others, Res- 
pondents. 

Writ Petns. Nos. 1096 and .1097 of 1966, 
1393, 1800, 2069, 2160, 2161, 2637 to 2639, 
and 2995 to 2997 of 1967. 92, 108, 221. 
240, 392, 393, 520 to 524, 612, 627 to 631, 639, 
640. 832, 862 to 864, 944, 950 to 954, 957, 959 
to 961, 985, 986, 989, 1016, 1041, 1044, 1090 

and 1105 to 1110 of 1963, D/- 2-5-1968. 

(A) ^lysore Elementary Education Act 
(C of 1941) S. 9 — Levy of education cess 
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State (Chandrashekhar J.) Mys. 23 

on toddy shop rent and tree fax in Bel- 
lary District is without authority of law 
since the Act has not been subsequently 
extended to Bellary district — Even the 
Notification of sale of excise privileges 
docs not provide for such payment. 

(Paras 23 and 26) 

(B) Mysore Elementary Education Act 
(6 of 1941) S. 9 — No education cess on 
Arrack or beer shop rent can be levied. 

Since the local . cess was not being 
levied either on arrack shop rent or Beer 
shop rent in the year 1941, when ; the 
Education A.ct came into force; nor was 
education cess being levied on arrack 
shop rent or on Beer shop rent in the 
year 1955 when the Mysore Elementary 
Education (Amendment) Act, 1955 came 
into force there is no charge of Educa- 
tion Cess under section 9 of the . Educa- 
tion Act on Arrack shop rent and Beer 
shop Rent. (Para 32) 

(C) Mysore Excise Act (5 of 1901), S. 29 
— Rules regulating sale of excise privi- 
leges, R. 23 — Levy of education cess on 
Beer shop rent, toddy shop rent, free tax 
and tree rent — Such cess is neither 
leviable under R. 23 nor under any noti- 
fication — Mysore Elementar.y Education 
Act (6 of 1941) S. 9 and Schedule — Con- 
stitution of India, Art. 265. 

Education cess was ' not being- levied 
under any Government order, notifica- 
tion, or statutory enactment or rule there- 
under when the Mysore Elementary Edu- 
cation (Amendment) Act, 1955, came in'- 
to force. Rule 23 of the rules purports 
to impose a levy of Education Cess on 
Toddy shop rent, tree tax and ' tree 
rent. But from the language of rule 23 
it does not appear that it itself purports 
to create any charge of Education Cess 
on these items, on the other hand, the 
Note to this rule seems to proceed on 
the assumption that there has been a law- 
ful charge of Education Cess on these 
items by some other provision of law; 
and the rules merely provide that 
Education Cess payable on these items 
shall be paid along with the monthly 
kist. It cannot also be said that even if 
Education Cess on Toddy shop Rent, Tree 
Tax and Tree Rent, had not been impos- 
ed by any law before 1955, Education 
cess has all along been factually levied 
and collected on these items, and that 
since it was being so levied when the 
Mysore Elementary Education (Amend- 
ment) Act, 1955, came into force, the 
charge of Education Cess on these 
items, is attracted under section 9 of the 
Education Act and the schedule as amend- 
ed in 1955. The necessary implication 
of the words "on which education cess is 
now being levied” occurring in the amend- 
ed Schedule to the Education Act, is that 
.such cess is being lawfully le-vied arid 

not without the authority of law The 

Schedule to the Education Act was 
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amended after the advent of the Con- 
stitution . and hence it is reasonable to 
impute to the State Legislature not mere- 
ly knowledge of, but also anxiety for 
compliance with, Article 265 of the Con- 
stitution which provides that no tax shall 
be levied or, collected except by autho- 
rity of law. . That the Legislature . did not 
have in , mind any unauthorised levy of 
collection, is ! clear ' from the fact that 
neither the original Education! Act nor 
the amending Act of 1955 contains any 
provisions for validating any levy or col- 
lection made, without the authority of 
law. (Paras 38, 39, 41, 42 and 108) 

(D) Constitution of India, Art. 14 — 

Different laws in different parts of Stats 
— Levy of Education Cess only in old 
Mysore area (excluding Bellary district) 
under M.vsore Elementary Education Act, 
1941 (as amended) does not violate Arti- 
cle 14 of the Constitution — Mysore Ele- 
mentary Education Act (6 of 1941) S. 9. 
AIR 1962 SC 981, Rel. on; AIR 1963 SC 
853, Explained. (Para 48) 

(E) Constitution of India, Art. 265 — 

"Tax and Cess” — Term Cess is used when 
levy is for some special administrative 
expense. (Para 50) 

(F) Mysore Excise Act (21 of 1966), Sec- 

tion 24 — Excise Duty — Shop rent on 
Toddy shop, Arrack shop and Beer shop 
is not a duty of excise — Lev.v of Educa- 
tion cess is however valid since it is not 
confined to duties of excise only — ^Mysore 
Elementary Education Act (6 of 1941), 
S. 9 and Schedule (as amended in 1955). 
(1966) 1 Mys LJ 554, held reversed 

in AIR 1967 S. C. 1512. 

Section 24 of the Mysore Excise ,Act 

1966 (Mysore Act 21 of 1966) which 
declares that the sum accepted in con- 
sideration of grant of any lease relating 
to excisable articles, shall be the .excise 
duty, cannot expand the definition of 
excise^ duty and cannot render shop 
rent in respect of Toddy shop. Arrack 
shop and Eeer shop a duty of excise. But 
the levy of Education cess is valid. This 
is because the scope of the amended 
schedule to the Education Act , is wide 
and under the Educatibn Act the levy 
of; Education Cess is hot , confined to 
dulie.s of excise only, but ■ extends to 
items which are not duties of excise but 
still corns within, excise revenue. AIR 

1967 SC 1512 (Reversing (1966) 1 Mys 
LJ 554) and AIR 1962 SC 1281 Rel. on. 

(Paras 60, 65 and 108) 

(G) Constitution of India, Art. 277 — 
Ta.x imposed under a pre-constitution 
statute — Valid continuance after Consti- 
tution — Conditions essential — Educa- 
tion ccss levied under Mysore Elementary 
Education Act. — Validity — Mysore Ele- 
mentary Education Act (6 of i941) S. 9 
and Schedule (as amended in 1955). 


For continuance of a tax under Arti- 
cle 277 of the Constitution the three con- 
ditions that are to be satisfied are (1) 
the tax should be one which has been 
lawfully levied; (2) the identity of the 
body that collects the tax, the area for 
whose benefit the tax is to be, utilised 
and the purpose ,for which the utilisation 
is to take place continue to be , the same; 
and (3) the ' rate of tax is , not enhanced 
nor its incidence in any" manner altered. 
As regards the Education Cess, levied 
under the Mysore Act there is no charge 
of Education Cess on Arrack shop Rent, 
Toddy shop Rent, or Beer shop rent, 
Tree tax, or tree rent either under the 
Education Act as originally enacted or 
as amended by , the Elementary Educa- 
tion (Amendment) Act, 1944. Even if 
Education Cess was levied, as a matter 
of fact, on these items of Excise , Reve- 
nue, it (Education Cess) cannot be said 
to have been lawfully levied. Thus Edur 
cation Cess on shop rent does not satisfy the 
first of the above three conditions. Even 
the second condition is not satisfied. The 
effect of the repeal of sections 7 and , 8 
of the Education Act, is that the pro- 
ceeds of Education Cess will go to the 
consolidated funds of the State and will 
become part of it, whereas before such 
repeal such proceeds would go to a_ sepa- 
rate earmarked ' fund for each District, 
and such fund had to be utilised only for 
meeting the expenses incurred on ele- 
mentary education in that particular Dis- 
trict. Thus before the commencement of 
the Constitution the area for whose 
benefit Education Cess was utilised, was 
each' of the nine Districts of the then 
State of Mysore. But after the Mysore 
Elementary Education (Amendment) Act. 
1955, repealed sections 7 and 8, the pro- 
ceeds of Education cess which go to the 
consolidated funds of the State, will be 
available for the benefit of the entire 
new State of Mysore. On account of the 
first two of the aforesaid three .condi- 
tions not being satisfied, the saving 
under Article 277 is not available to 
Education Cess on Shop rent, if shop 
rent falls outside any of the Entries in 
List II of the ■ Eleventh Schedule to the 
Constitution. AlR 1962 SC 1073 and AIR 
1964 SC 1166, Rel. on. 

(Paras 68, 69, 72, 73 and 108) 

(H) Constitution of India, Preamble and 
Sch. 7 Lists I, II and III — Interpreta- 
tion of Legislative Entries. 

Entry in the Legislative lists in the 
Seventh Schedule to the Constitution, 
should be given the widest scope of 
which their meaning is fairly capable and 
each general word should, accordingly be 
held .to extend to all ancillary and sub- 
sidiary matters which . can fairly and 
reasonably be comprehended in it. 

(Para 75) 
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(I) Constitution of India, . Art. _ 2G5, 
Schedule VII, List H, Entires 8, 46 to 63 
— ■ Power to tax cannot be deduced as 
an ancillary pow’er from legislative en- 
tries. 

Taxation is considered as a distinct 
matter for the purpose of legislative com- 
petence and the power to tax cannot be 
deduced from a general legislative , en- 
try as an ancillary power. The legislative 
power to tax alcoholic liquor must be 
derived from one of the Entries of Taxa- 
tion, i;e. Entries 46 to 53 in List II, of 
the Seventh Schedule. Power to regulate 
or restrict manufacture, sale, and con- . 
sumption of liquor would include the 
power to impose any tax which has the 
effect of discouraging consumption of 
liquor. No doubt, one of the obiects of 
imposing taxes on liquor may to be check 
consumption. AIR 195,8 SC 468 and AIR 
1854 SC 220, Rel. on. (Para 76) 

(J) Constitution of India, Art. 265 and 
Sell. VII List II entry 62 — ^Tax — Es- 
sentials — Shop rent under Mysore Ex- 
cise Act is not a tax — It is not a tax 
on luxury — Mysore Excise Act (21 of 1966), 
S.. 24. 

One of the characteristics' • of tax is 
that it is an imposition made for public 
purpose without reference to any special 
benefit to be conferred on the payer of 
the tax. In other words, there is no ele- 
ment of quid pro quo between the tax 
payer and the public authority. Since 
the payment of shop rent under Mysore 
Excise Act is for the benefit which the 
licensee gets in the form of exclusive 
privilege to sell liquor in certain area or 
in certain shops, shop rent cannot be 
regarded as a tax at all. AIR 1954 SC 
282, Rel. on. (Para 82) 

The shop rent on toddy shops. Arrack 
Fnop and Beer shop collected under 
Mysore Excise Act cannot be considered 
|s a tax on luxury. There is no mani- 
^^^l^tion of the legislative intent to treat 
alcnolic liquors as articles of luxury and 
to impose tax on them as articles of 
luxui^; on the other hand, the legisla- 
tive intent appears to be to collect ex- 
Sv? revenue in the form of shop rent, 
•this is because (i) a tax on luxuries can 
ph imposed either on the person provid- 
"ing or giving luxuries or on the person 
receiving luxuries, or both, and (ii) the 
amount of tax on luxuries must be cor- 
related to the value, quality, or quan- 
tity of luxuries and the tax should not 
he imposed for the privilege of carrying 
of any trade or calling providing luxuries. 
Pact that shop rent is levied on the ven- 
dor of liquors and not on the consumers 
of liquor, is not, by itself, a factor that 
militates against the tax being a= tax on 
l^^'ories. But if rent is not correlated to 
me quality, quantity, value of luxuries 
i.e. liquors but is imposed for the privi- 
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lege of vending liquor, it cannot be 
regarded . as a tax on luxuries coming 
within Entry . 62 in List II of the 
Seventh Schedule to the Constitution, 
even if it is assumed that alcoholic liquors 
are articles of luxury and shop rent is a 
tax. AIR 1966 Ker 46 and . AIR 1958 
Ker 129 (FB), AIR 1956 Bom 1 and AIR 
1957 SC 699 and AIR 1959 SC 582, Ref.; 
AIR 1967 SC 1512, Rel. on. 

(Paras 81, 94, 95, 97 & 108) 
(K) Contract Act (1872), S. 72 — Pay- 
ment of tax under mistake of law — 
Party so paying entitled to recover — 
Payment of education cess on Toddy 
Shop rent. Beer shop rent and Arrack 
shop rent under Mysore Excise Act declar- 
ed void — Parties are entitled to refund — 
Mysore Excise Act (21 of 1966), Sec- 
tion 24 — Constitution of India, Art. 265. 
AIR 1959 SC 135, Rel. on. (Para 112) 
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(1967) AIR 1967 SC 1512 (V 54) = ' 

(1967) 1 SCR 548, Shinde Bros. v. 
Deputy Commr., Raichur 56, 59. 
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M. K. Nambiar, S. Shivaswamy, D. R. 
Yenkatesha Iyer, K. Srinivasan, A. Jagan- 
nath, Shetty, M. N. Venkatachalaiah, K. 
Jaga'nnath Shetty, for Petitioners (in all 
writ petitions); E. S. Venkataramiah, High 
Court Spl. Govt. Pleader, for Respon- 
dents. 

CHANDRAS,HEKHAR, j.: The peti- 
tioners are Excise Contractors who had 
or have secured exclusive privilege of 
retail vending of Toddy, Arrack or Beer 
in different areas or shops in the Old 
Mysore Area of the new State of Mysore. 
In these petitions under Article 226 
of the Constitution the validity of the 
levy of Education Cess on 'shop rents’ 
■in respect of Arrack, Toddy and Beer, 
and on Tree Tax and Tree Rent, has 
been 'challenged. 

2. As many common questions arise 
for determination in these petitions, they 
were heard .together and we are dispos- 
ing them of, by this common order. 

3. Briefly stated, the history of the 
impugned levy is . as follows; . 

Education Cess on the aforesaid items 
was sought • to be levied under the 
Mysore Elementary Education Act. 1941 
(hereinafter referred to as the 'Educa- 
tion Act,) which was enacted prior to the 
Constitution by the then Princely State of 
Mysore to amend and consolidate the law 
relating to elementary education in 
Mysore. After Bellafy District (except- 
ing 3 Taluks) became part of the then 
State of Mysore on formation of Andhra 
State under the Andhra State' Act, 1953, 
this Act w^as not extended to Bellary Dis- 
trict and it continued to apply only to 
the then State of Mysore except Bellary 
District.-' Under section 119 of the States 
■Re-organisation Act this Act has continu- 
ed to be in force in the bid Mysore area 
except Bellary District. 

4. The Mysore ' Compulsory Primary 
Education Act, 1961, enacted by the hew 


State for the entire State of Mysore, 
repealed only Chapters VI arid VII of tire 
1941 Act and the rest of the 1941 Act 
continues to be in force in the Old 
Mysore Area. Section 9 of the 1941 'Act 
which provides for levy of . Education 
Cess occurs in Chapter III and has not 
been repealed. • ' 

4A. Sub-section (1) of Section 9 of 
the Education Act, as originally enacted, 
read thus: 

9(1). The Government may, for carry- 
ing out the purpose of this Act, levy 
throughout or in any part of Mysore an 
education cess or an additional educa- 
tion cess or any or all such 'items of 
State revenue or revenue forming part 
of a tax under the Municipalities Act, 
1933, or the District Boards Act, 1962, at 
rates not exceeding those specified in the 
Schedule to this Act. . 

5, The relevant part of the Schedule 
to the Act as it stood originally, read: 

SCHEDULE 

Items on which Cess Maximum rate 
may be levied, of levy. 

1. Items on 176106 Three pies in addition 
local Cess is now to the present rate of 
levied. levy so as not to 

exceed a total nf 
9 pies in the rut ee. 

2 

6. By the Elementary Education 
(Amendment) Act, 1944, for sub-sec- 
tion (1) of section 9 of the Original Act, 
the following sub-section was substitut- 
ed: 

(1) The Government may for carrying 
out the purpose of this Act, levy through- 
out or in any part of Mysore, an educa- 
tion cess on any or all of such items of 
State revenue or of tax levied under any 
Act or rule constituting Local Bodies 
in Mysore and at such rates as are spe- 
cified in the Schedule to this Act. , 

, 7. In the Schedule . to the Act, the 
said amending Act substituted the words 
"2 pies in the rupee” in the second 
column, J 

8. The Schedule was further amend- 

ed by the Mysore Elementary Education 
(Amendment) Act, 1955, and the rele- 
vant part of the Schedule as amended 
reads: , ' 

SCHEDULE 

Items on which Uesa Maximum 

may be levied. rate of levy. 

All items of land revenue, 9 pies, in the 
forest revenue, and excise rupee, 
revenue on which education 
cess is now being levied, 

9. The provisions pertaining to items 
of excise revenue, will now be adverted 
to. 
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10. Manufacture, import, export, trans- 
port, sale, possession and consumption of 
alcoholic liquor, opium and other narco- 
tics, and raising revenue therefrom, were 
governed by the Mysore Excise Act, 1901, 
which was enacted by the then State of 
Mysore which was an independent sover- 
eign State. - This Act was extended to Bel- 
lary District by the Mysore Revenue 
Laws (Extension to Bellary) Act, 1955. 
Under Section 119 of the States Re- 
organisation , Act, this Act continued to 
be in force in the Old Mysore Area until 
it was repealed by Section 72 of the 
Mysore Excise Act, 1965, which extends 
to the entire new State of Mysore with 
effect from 30-9-1967. 

11. Section 17 of the 1901 Act em- 
powered the Government to levy a duty, 
inter alia, on manufacture and sale of 
alcoholic liquor. Section 18 read: 

18. Such duty may be levied in one or 
more of the following ways; 

(a) by duty of excise to be charged in 
the case of spirits or beer either on the 
quantity produced in or passed out of a dis- 
tillery, brewery or ware-house licensed 
or established under Section 12 or Sec- 
tion 14 as the case may be; or in ac- 
cordance with such scale of equivalents, 
calculated on the quantity of materials 
used or by the degree of attenuation of 
the wash or wort, as the case may be, 
as the Government may prescribe; 

(b) XX XX XX 

(c) by payment of a sum in considera- 
tion of the grant of any exclusive or 
other privilege — 

(1) of manufacturing or supplying by 
whole-sale, or 

(2) of selling by retail, or 

(3) of manufacturing or supplying by 
whole-sale and selling by retail any 
liquor or intoxicating drug in any local 
area and for any specified period of 
time; 

(d) by fees on licenses for manufacture 
or sale; 

(e) XX XX XXX 

12. Section 15 of the 1901 Act provid- 
ed that no liquor shall be sold without 
a licence from the Deputy Commissioner. 
Section 16, inter alia, empowered to grant 
to any person the exclusive privilege of 
selling by retail any Indian made liquor, 
on. such conditions and for such period 
as the Government deemed fit. No gran- 
tee of such _ privilege could sell until he 
received a licence from the Deputy Com- 
missioner. Section 24 provided, inter 
alia, for grant of license subject to such 
conditions as the Government might 
direct generally or in any particular case. 
Section 25 empowered the Excise Autho- 
rities to require every grantee of licence 
to execute a counterpart agreement in 
conformity with the tenor of his license. 

13. Section 29 of the 1901 Act em- 
powered the Government to make rules 
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for the purpose of carrying out the , pro- 
visions of that, Act. Under Sections .16 
and 29 of that, Act and in exercise of all 
other powers enabling the Government, 
in that behalf, the Government framed 
Rules . called 'Rules Regulating Sale of 
Excise Privileges’ (hereinafter called, the 
Rules). These Rules were made under 
several Notifications between the years 
1933 and 1942. Rule 23 of these Rules 
provides, inter alia, that the amount for 
which the privilege . has been purchased 
shall be payable in twelve monthly: in- 
stalments together with Education Cess. In 
the Note to this Rule kinds of liquor 
relevant for these petitions, ; items of .Ex- 
cise' Revenue and the rates’ of cess are 
detailed as under: 

Kind Items •, Rate 

per 

Rupee 

Toddy Tree Tax, Tree Rent 9 pies. ’ 

and Shop Rent 

Arrack, Beer - „ 

14. Under the Mysore Excise Act, 
1901, the exclusive privilege of retail 
vending of Toddy in different areas (gene- 
rally each Taluk or City constituting an 
area) was sold by auction or tender-cum- 
auction. Every licensee (who secured the 
exclusive privilege of vending Toddy), 
had to secure Toddy by tapping Todd.y 
yielding trees either in Government 
groves assigned to his shops by the Ex- 
cise Authorities, or trees in the lands of 
private persons with whom he had made 
private arrangements. The licensee had to 
nay to the State Tree Tax at the pres- 
cribed rates (varying occording to the 
kind of palm tree from which Todd.v 
juice is extracted) for the number of 
trees tapped by him. Where he tapped 
trees belonging to the Government he had 
to pay, in addition. Tree Rent to the 
State. 

15. Under the Mysore Excise Act, 
1901, the exclusive privilege of retail 
vending of Arrack in different areas 
(generally each Taluk or City constitut- 
ing an area) was sold by auction or 
tender-cum-auction. The licensee (who 
secured the exclusive privilege of vend- 
ing arrack) had to secure his requirement 
of Arrack from the Government Distil- 
lery on paying the price of arrack and 
duty thereon. 

16. Under the Mysore Excise Act, 1901, 
the exclusive privilege of selling Indian 
made Beer in sealed bottles in shops in 
localities notified by the Excise Com- 
missioner, was sold by auction or tender- 
cum-auction. The licensee (who secured 
such privilege) had to purchase his 
requirement of bottled Beer from brew- 
eries approved by the Excise Authorities 
and to pay to the State such duty as 
was fixed and notified by the Govern- 
ment from time to time. 
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. 17. The consideration paid by the 
•licensee to the State for the exclusive 
privilege of vending Toddy, or Arrack 
or Beer; is popularly known as 'shop 
;Rent’. 

• 18. In the Notifications calling for 
bids ■ and/or tenders for the exclusive 
privilege of retail vending of Toddy, Ar- 
rack and Beer, it used to be stated that 
Education Cess should be paid in accord- 
ance with Condition 23 of the General con- 
ditions applicable to all Excise Licences, 
and the kind of liquor, items and rates 
on and at which such cess was payable, 
were also detailed. 

If). Section 23 of the new Excise Act 
which provides for the ways of levying 
excise duties, reads: 

23. Ways of levying such duties — Sub- 
ject to such rules regulating the time, 
place and manner, as may be prescribed 
excise duty and countervailing duty 
under Section 22 shall be levied in one 
or more of the following ways as may be 
prescribed, namely: 

...(a) rateably on the quantity of any 
excisable article produced or manufactur- 
ed in or issued from a distillery, brewery 
manufactory or warehouse, or imported 
into the State. 

(b) in the case of spirit or other liquor 
produced in any distillery established or 
any distillery, brewery or manufactory 
licensed under this Act, in accordance 
with its quality or strength, or in ac- 
cordance with such scale of equivalents 
calculated on the quantity of materials 
used, or by the degree of attenuation of 
wash : or wort, as the case may be, as 
may be prescribed; 

(c) in the case of toddy, by tax on 
each tree from which toddy is drawn; 

(d) by fees on licenses in respect of 
the manufacture or sale of any excisable 
article. 

19 A. Section 24 of the new Act pur- 
ports to treat as excise duty, any sum 
accepted in consideration for grant of any 
lease relating to an excisable article. 
That section reads: 

24. Excise Duty in respect of grant of 
.leases: 

■Notwithstanding anything contained in 
Sections 22 and 23, the sum accepted in 
consideration of the grant of any lease 
relating to any excisable article under 
Section 17, shall be the excise duty or 
contervailing duty payable in respect of 
such excisable article in addition to any 
duty payable under sections 22 and 23. 

19B. Section 26 of the new Act which 
deals with form and conditions of license 
is very .similar to Section 24 of the 1901 
Act. 

20, Section 72 of the new Act which 
repeals earlier enactments in force in 
different areas of the new State, provides 


that Sections 6, 8 and 24 of the Mysore 
General Clauses Act shall apply. Conse- 
quently Rules including the Rules regulat- 
ing Sales of Excise Privileges, made under 
the Mysore Excise Act, 1901, continue to 
be in force until corresponding Rules are 
under the new Act. . 

21. It is against the background of the 
facts set out above that the respective con- 
tentions have to be appreciated. 

22. The contentions advanced by the 
learned counsel for the petitioners may be 
formulated, thus: 

(i) Section 9 of the Education Act read 
with the Schedule, does not impose Edu- 
cation cess on 'Shop Rent’, Tree tax and 
Tree Rent; 

(ii) Levy of Education Cess in only the 
old Mysore Area of the new State, _ is 
vic'lative of Article 14 of the Constitution: 

(hi) Shop Rent is not an excise duty 
and hence Education Cess, cannot be levi- 
ed on Shop Rent; 

(iv) Education Cess on Shop Rent is a 
tax on the business of vending Liquor, and 
the amount of cess payable by any one 
person to, the State cannot exceed Rs. 250/- 
per annum; and 

(v) As no separate procedure is provided 
by the Education Act for assessment and 
collection of Education Cess, it cannot :be 
collected. 

22A. Besides, meeting these contentions. , 
the learned Special Govt. Pleader raised 
the following pleas in defence; 

(i) Levy of Education Cess is saved by 
Article 277 of the Constitution; 

(ii) Shop Rent is a tax on luxuries; and 

(hi) It is not open to the petitioners to 

question their liability to pay Education 
Cess which they have agreed to pay under 
contracts with the, State. 

22B. We shall proceed to consider these 
contentions. 

23. W. ,Ps. Nos. 639 and 640 of 1968 

relate to the levy of Education Cess on 
Toddy Shop Rent and Tree Tax in. Bellary 
District for the period 1-1-1968 (sic) to 30- 
6-1959 (sic). As seen earlier, the Education 
Act enacted by the former Princely State of 
Mysore, -was not subsequently extended to 
Bellary District. As, the Education Act 
has no application to Bellary District, 
the levy of Education Cess in Bellary 
District is clearly without the authority 
of law !' 

24. Even in the Notification of Sale of 
Excise Privilege dated 30-10-1967 (in pur- 
suance of which, the petitioners in W. Ps. 
Nos. 639 and 640 of 1968 obtained the 
exclusive privilege of vending^ Toddy in 
certain Taluks of Bellary District), Cl. 18 
states: 

"Education Cess at the rate of five paise 
per rupee shall be payable on shop rentals 
of Arrack and Toddy, on duty of arrack 
and on tree of toddy 'Wherever aPPh" 
cable' (Underlining (here into ' ) 

ours). 
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■ 25. Even the terms of the Notification 
of the sale of Excise Privilege did not 
purport to provide for payment of Educa- 
tion Cess in Bellary District where there 
is no levy of Education Cess under the 
Education Act. 

26. . Thus it is beyond doubt that levy 
I of Education Cess on the petitioners in 
W. Ps. Nos. 639 and 640 of 1968, is il- 
legal. 

27. The learned Counsel for the peti- 
tioners contended that even, in the rest of 
the Old Mysore Area (excluding Bellary 
District), on a proper construction of ,the 
Education Act there is no charge of 
Education Cess on Toddy Shop Rent, 
Arrack . Shop Rent or Beer Shop Rent, 
and Tree Tax. 

28. There is no controversy between 
the, parties as to the meaning of the 
words "now levied” occurring in the ori- 
ginal Schedule at the end of the words, 
"Items ,on which local cess is now levi- 
ed,” and the meaning of the words , "now 
being lewed” occurring in the amended 
Schedule at the .end of the words, "All 
items of land revenue, forest revenue and 
excise revenue on which education cess 
is now being levied”. Learned counsel are 
agreed that according to the original 
Schedule to the Education Act, Education 
Cess . was .leviable only on those items on 
which local cess was being levied when 
the Education Act was enacted in the 
year 1941. Likewise learned counsel are 
agreed that according to the Schedule to 
the Education Act, as amended in the 
year 1955, Education Cess is leviable 
only on those items of land revenue, 
forest revenue, and excise revenue on 
which .Education Cess was being levied 
when the Elementary Education (Amend- 
ment) Act, 1955, came into force. 

29. The learned .Special Government 
Pleader did not dispute that Education 
Cess was not being levied on Arrack 
Shop Rent till the year 1965 and that 
,\he first time it was stated in the 
Notification of Sale of Excise Privilege 
for the year 1966-67 that Education Cess 
should be paid on Arrack Shop Rent 
and Beer Shop Rent. 

■ 30. Even in Rule 23 of the Rules 
■ regulating sale of Excise Privilege, con- 
tained in the Mysore Excise Manual. 
Vol. 1 (1956 .Edition) all that is stated 
m respect of Arrack and Beer, is that 
Education Cess is payable on Duty. It 
has not been stated that Education Cess 
IS payable on Arrack shop .Rent or Beer 
bhop Rent. . 

31, In the Mysore Revenue Manual, 
X.^^' (1938 Edition) at page 384 and in 

the Mysore Revenue Manual (1967 Edi- 
page 660, in the Chapter, Cesses 
and Taxes, under the heading, Abkari, it 
IS ^stated: 

"Formerly, the Local Cess was being 
levied on the following items: 
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(i) Arrack. 

Note: — The cess is now merged in the 
still-head duty. . 

(ii) . . 


(iv) Duty on beer 

(Notification No. 312, dated 14th No- 
vember 1871).” 

32. It is clear beyond doubt that local 
cess was not being levied either on Ar- 
rack Shop Rent or. on Beer Shop. Rent 
in the year 1941, when the ' Education 
Act came into . force; nor was education 
cess being levied on Arrack Shop .Rent 
or on Beer Shop . Rent in the year 1955 
when the Mysore Elementary- Education 
(Amendment) Act, 1955 . came into force. 
Hence there is no charge of Education 
Cess under Section 9 of the Education 
Act. on Arrack Shop Rent and Beer Shop 
Rent. 

33. Learned counsel for the petitioners 
contended that even in, regard to Toddy 
Shop Rent and Tree Tax, local, cess was 
not being levied in the year 1941 and 
Education Cess was not being levied in 
the year 1955. In support, of this conten- 
tion reliance was placed on the- follow- 
ing passage in the Mysore Revenue 
Manual (1938 Edition) Vol. I at page 334 
and in the Mysore Revenue Manual 
(1967 Edition) at pages 660 and 661. 

"Formerly, the local cess was being 
levied on the following items: 

(i) X X X X . , 

(ii) Toddy both date and bagani 

(hi) XX XX 

X X ,x X X . 

Butin the marginal note dated G. O. (F.I. 
9243-54 S. R. 145-06-1 dt. 16th June 
1907), the following directions have been 
given: 

(a) The separate levy of a local cess 
on tree tax is abolished and .the cess at 
present levied merged in the main item 
the rates of tree tax on the various kinds 
of trees being as follows: 

X X X X X ' 

X X XXX 

(b) Levy of a local cess on toddy shop 
rental is also abolished; 

(c) The cess on tree-rent is merged in 
the main item itself, N. B. — 1/I7th of 
the tree tax, the shop rental and tree 
rent collected, should be credited to 
Local Funds, in lieu of the one-anna cess 
formerly levied on these items, (vide also 
Art. 41-M3-sore Accounts Code, Vol. 1)”. 

34. From the above statement contain- 
ed .in both editions of the Mysore Reve- 
nue Manual, it is clear that local cess 
on Toddy Shop Rent, tree tax, and tree 
rent was .abolished as early as in the 
year 1907. If local cess had been subse- 
quently reimposed by any Government 
Order or ,by any legislative enactment, 
it is reasonable to expect that it would 
have been so stated in the Mysore .Reve- 
nue Manual, especially, of the 1967 Edi- 
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tion. ^e learned Special Government 
Pleader has not been able to lay his 
bands on any Government Order ■ or 
Notification by which local cess was re- 
imposed before the Education Act came 
into force in the year 1941. 

,35. However, the learned Special Govt. 
Pleader strongly relied on Rule 23 of the 
Rules Regulating Sales of Excise Privi- 
leges in support of his assertion that 
Education Cess was being levied on Toddy 
Shop Rent, Tree Tax, and Tree Rent 
vyhen the Mysore Elementary Education 
(Amendment) Act, 1955 came into force, 
it, is true that in the Mysore Excise 
Manual (1956' Edition) in the Note to 
Rule 23 the items. Tree Tax, Tree Rent 
and Shop Rent have been shown against 
djoddy' and the rate of Education Cess 
has also been stated. But it is not clear 
under what Government Order or Noti- 
fication or statutory enactment Education 
Cess was levied on these items. . 

J 4 • 

36. Further, these Rules have been 
framed- under Sections 16 and 29 of the 
Mysore Excise Act, ,1901. It is true, as 
stated earlier, that Section 16 empower- 
ed the Government to grant the exclu- 
sive .privilege of manufacturing or sell- 
ing liquor, on which condition as it con- 
sidered fit. But the power to impose a 
condition of licence, cannot go so far as 
to impose a new levy not provided by 
the Excise Act and not strictly required 
for the regulatory purposes of the licence. 
Under Section 29 of the Mysore Excise 
Act, 1901, the Government is empowered 
to, make rules for carrying out the pro- 
visions of that Act. To levy a cess not 
provided by that Act, cannot be said 
tb be for the purpose of carrying out the 
provisions of that Act, and would be 
outside the .scope of the rule making 
power either under Section 16 or Sec- 
tion;' 29' of the Act. 

37. But the learned Special Govern- 
ment Pleader argued that in the then Prin- 
cely State of Mysore, His Highness the 
Mahara.ia was the absolute Sovereign and 
that there was no distinction between a 
legislative enactment and an executive 
order of His^ Highness, that, in the pream- 
ble' portion, of . the, said Rules it has also 
been stated that the, said Rules have 
been, made in exercise of all other powers 
enabling ! the .Government of His High- 
ness ;the .Maharaja ;of Mysore in this be- 
half, and that de hors the power under 
Sections 16 and 29 of the Mysore Ex- 
cise Act it was competent for the Govt, 
of His., Highness the Maharaja, to pro- 
vide, by rules, for levy of Education 
Cess, on Toddy Shop Renf Tree Tax and 
Tree Rent. 

; 38,' Though there may be considera- 
(ble force in this contention of the learn- 
|ed Special Government Pleader, the ques- 
tion still is whether Rule 23 of the said 


Rules purports to impose a levy of, 
Plducation Cess on Toddy Shop Rent, Tree 
Tax and Tree Rent. We do not find 
from the language of Rule 23 that it it-! 
self purports to create an.y charge of 
Education Cess on these items. On. the 
other hand, the Note to this Rule seems 
to proceed on the assumption that there 
has been a lawful charge of Education 
Cess on these items by some other pro- 
vision of law; and the Rules merely pro- 
vide that Education Cess payable on 
these items shall be paid along with , the 
monthly kist. . . . ; 

39. Thus it has not been . shown that' 
Education Cess was being levied under 
any Government Order,- Notification, or 
statutory enactment or rule ' thereunder 
when the Mysore Elementary Education 
(Amendment) Act, 1955, came into force.l 

40. The learned Special Government 
Pleader can.'tende.ii that even. It EdiJcaUen. 
Cess on Toddy Shop Rent, Tree Tax and 
Tree Rent, had not been imposed by any 
law before 1955, Education Cess has ail 
along been factually le-vied and collected’ 
on these items, and that since it was be-! 
ing so levied when the Mysore Elemen- 
tary Education. (Amendment) Act, 1955, 
came into force, the charge of Education 
Cess on these items, . is attracted under. 
Section 9 of the Education Act and the 
Schedule as amended in 1955. .In other 
words, according to this argumentj factual 
levy of Education Cess . (and not neces- 
sarily levy under any authority of law), 
is what amended Section 9 read with 
amended Schedule to the Education Act, 
contemplates. 

41. We are unable to accede to this 
contention of the learned Special Gov- 
ernment Pleader. The necessary implica- 
tion of the words "on which education 
cess is now being levied" occurring in 
the amended Schedule to the Education 
Act, is that such cess is being lawfully 
levied and .not without the authority of 
law. The Schedule to the Education Act 
was amended after the advent of the 
Constitution and hence it . is reasonable 
to impute to the State Legislature not 
merely knowledge of. but also anxiety 
for compliance with. Art. 265 of the Consti 7 
tution which provides that no tax shall be 
levied or collected except by authority of 
law. That the Legislature did not have in 
mind any unauthorised lev.y of collection, 
is clear from the fact that neither the 
original Education Act nor the amending 
Act of 1955 contains any provisions for 
validating any levy or collection made < 
without the authority of law. 

42. Thus the contention of the peti- 
tioners that the provisions of the Educa- 
tion Act as amended from time to time, 
do not impose a charge of Education 
Cess on Arrack Shop Rent, Beer Shop 
Rent and Toddy Shop Rent, Tree Tax 
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and'.Ti'ee Rent, is well founded: As Edu- 
cation Cess is . sought to be levied under 
that Act, and not under any other enact- 
ment, in the view we have taken, , nor- 
mally it .would have , been unnecessary 
to.- consider other contentions of the peti- 
tioners.. But since .the matter , may be 
taken up in- appeal to the Supreme 
Court- having regard to the large finan- 
cial effect of our decision, . we consider 
it advisable to deal with all contentions 
adyanced by. the parties . to avoid the 
necessity for a remand in the event of 
the Supreme Court disagreeing tvith our 
view on the first ground. . . 

,43. Mn- S. Shiva Swamy,- learned coun- 
sel for some, of the petitioners, contend- 
ed that after the formation of the new 
State of Mysore, the continuance of the 
levy of Education Cess in only one area 
of the State, , namely, the old Mysore' 
Area, when there is no corresponding 
levy , in other areas of the State, ..would 
offend Art. 14 of the Constitution.' It 
was also argued by, Mr. Shiva Swamy, 
that v/hen there was assimilation of 
the laws relating to priniary education, 
in different parts of the new State by 
enacting the Mysore Compulsory Primary 
Education' Act, 1961, it was not permis- 
sible; to continue the operation of sec- 
tion 9 of the Education Act providing 
for, levy of Education Cess in the Old 
Mysore Area (except Bellary District). 

44. • In support of his contention, Mr. 
Shiva Swamy relied on certain observa- 
tions of the Supreme Court in Anant 
Prasad v. State of Andhra Pradesh, AIR 
1963 SC 853 at p. 860. There, it was con- 
tended- that the existence of two laws 
with respect to religious and charitable 
endowments in different areas of the 
State of. -Andhra Pradesh, was hit by 
article 14.- Dealing with that contention 
the Supreme Court pointed out that the 
new State of Andhra Pradesh consists of 
two areas, one which came from former 
Andhra State and another from former 
Hyderabad State, 

The Supreme Court observed; 

"These two areas' naturally had dif- 
ferent laws. We are ' told that steps are 
being taken -to assimilate the laws in 
the two different parts, of the State and 
to bring them under one common pat- 
tern. But that naturally takes time and 
complete assimilation of the laws has not 
yet taken place. We are further told that 
question of having one law for the 
public trusts of religious or charitable 
nature is under the active considera- 
tion of the State Government. In these 
circumstances it would not be right to 
strike down all laws prevailing in the 
two parts of the State because of cer- 
tain differences in them arising out of 
historical reasons. ...” 

45. Mr: Shi-va Swamy argued that 
from the above observations it can be 
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inferred that the Supreme Court would 
have, held the existence of. two. different' 
laws in the different, areas as offending; 
Art. 14, but for the assurance; given on. 
behalf of the State, that steps were being; 
taken to assimilate the laws, an two dif^' 
ferent parts of the State' and that the: 
question of ha\dng one law for the public 
religious and charitable . trusts, . .was under 
the active consideration of , the - Govern- 
ment. , Mr. Shiva Swamy ' further .argiied’ 
that no such assurance . was, forth com 7 
ing from the State in The, present- base's- 
and that even after, assimilation of' the^, 
laws ' relating to compulsory pfimary 
education, the ,le\w pf Education Cess is' 
perpetuated” in ^ the ' Old : Mysore ;Area/- 

46;_ , On the .other- hand, ..the learned. 
Special Government Pleader .referred to; 
the decision of the Supreme , -Court in 
Bhaiyalal Shukla v. State of Madhya 
Pradesh, AIR 1962 SC 981 in which thd'; 
Supreme Court held that the existence of 
different laws in / different ' parts of 
Madhya ■ Pradesh could be sustained, on 
the ground that such differentiation arose 
from historical reasons and a' geographi- 
cal classification' based on historical ' rea- 
sons. , ‘ ■ ■ ' : 

47. In Anant Prasad’s case, AIR . 1963 
SC 853 the Supreme Court has referred 
to its earlier decision in Bhaiyalal’s case,. 
AIR 1962 SC 981 and has not , dissented, 
from it. Upholding the continuance, of 
different laws in different parts; of, the. 
State in Anant Prasad’s case,. AIR 196,3 
SC 853 was not based on any assurance 
given on behalf of the Government.. .of 
Madhya Pradesh that uniformity of law.s 
would be brought about in near future, 
Therefore, from the mere circumstance 
that in Anant Prasad’s case, AIR 1963' SC 
853 the Supreme Court noticed the as^ 
surance given on behalf of the State that 
steps were taken to assimilate different 
laws in different parts of the State, it 
cannot be inferred that but for such as- 
surance the Supreme Court would have 
necessarily struck down the laws because 
of the differences in them in different 
parts of the State of .Andhra Pradesh. . . 

48. Though it is desirable that.iinifpr; 
mity is brought about throughout .the 
State as to levying or not leirying Educa- 
tion Cess, we are not satisfied, oh/^the 
materials' before .iis, that the continuance 
of the levy of Education Cess in the Old 
Mysore Area (excluding' Bellafy District) 
offends Art. 14 of the Constitution. ■ ' 

49. It was next .contended by learned 

counseT for the petitioners that .Arrack 
Shop Rent, or Beer Shop Rent or Toddy 
Shop Rent is 'not an . excise duty on 
Arrack, Beer, of Toddy respectively and 
hence Education Cess , cannot be levied 
on such Shop Rent. ' 

50. It is common ground between the 
parties that the impugned le-w is a tax 
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^ though called a cess. As explained- by 
jHidayatullah, J., (as he then was), in 
his ; dissenting judgment, the term : 'cess’- 
is generally used when the levy is for 
some special administrative expense which' 
the name (health cess, education cess, 
road cess etc.) indicates. : 

51. Mr. M. K. Nambiar, learned coun- 
sel appearing for some of the petitioners, 
argued that under the Education Act,. 
Education Cess is levied as a surcharge 
or an increment to an existing tax arid 
that it partakes the character of the prin- 
cipal lax on which it is an increment.' . 

52. In Amalgamated Coal Fields- Ltd. 
V. Union of India, AIR 1962 SC 1281, the. 
Supreme Court, after considering the 
decisions of the Federal Court and ' of the 
Privy Council on the point, explained 
the nature of excise duty thus at page 
1287: 

"Excise duty is primarily a duty on 
the production or rrianufacture within 
the country. It is an indirect , 'duty which 
the manufacturer or producer passes on 
id the ultimate consumer, that' is, its 
ultimate incidence will always be on the 
consumer. Therefore, subject always to 
the legislative competence of the taxing 
authority, the said tax can be levied ' at 
a convenient stage so long as the charac- 
ter of the impost, that is, it is a duty 
on the manufacture or production, is not 
lost. The method of collection does not 
affect the essence of the duty, but only 
relate.s to the machinery of collection for 
administrative convenience.” 

53. In Abdulkadir y. State of Kerala, 
AIR 1962 SC 922 the nature of the sys- 
tem of .collecting tobacco revenue by 
auctioning the right to sell in retail 
tobacco in shops, came up . for consideraV 
tion. Wanchoo, J. (as he then was),, who 
spoke for the Bench said , at page ’ 927.: ' , 

' "It is also obvious that this; 'system-. of 
auction is not a systerri of . levying sales 
tax because it has nothing to do-., with 
the le\'y on i each sale, which is . the es-r 
sence of a sales tax. It seems .that in the 
former Slates of Travancore and Cochin, 
auction system continued right -upto the 
tiirie'i. the Constitution came into force 
arid even for sometime .' thereafter. "It 
seeiris under the circuiristances that the 
auction system which .was iri force was 
only a method of realising 'duty through 
the grant of licences to those who made 
the highest bid at the auctions.” 

■ 54. . In. Suram Ruth Co. v. Deputy 
Commr. (Excise) (1966).. 1 Mys LJ 554, 
the validity of the levy of Health Cess 
on Toddy Shop Rent, and . Arrack Shop 
Rent, was assailed. . Health Cess was 
sought to be levied on these iterns under 
the Mysore Health Cess Act, 1962. Sec- 
tion 3 of that Act provides for levy of 
Health Cess at the rate of 9 nave paise 
in the rupee, inter alia, on all items of 
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Land Revenue - 'arid on duties ' of ■ excise- 
leviable by the State on alcoholic liquor’ 
manufactured or produced for human 
consumption. - ' ' 

.55.’ Upholding ' the contention of 'the 
State that Arrack Shop Rent and Toddy! 
Shop' ' Rent, .were duties of excise, ' this 
is what Hegde, J. who spoke;' for. the. 
Bench of • this 'Court, said at page ,567: / 

"In' the matter of collection , of excise 
duty . On liquors, . one of the methods 
commonly used by almost all of the; 
States , in the country and that from ' ri 
very long lime is either by leasing out 
the right to sell those liquors for a'speci-^ 
fied' sum or by auctioning that right. 
This mode -of collection wari in vogue 
even before the' 'Constitution was drafted,' 
nay even before the Government of 
India Act, 1935 was enacted. 'Therefore, 
we can safely presume that the Constir 
tutinn’ riaakers were aware of. those pro-. 
cediires.^ There, is nothing in ; the . Con- 
stitution which can' be said to .disap- 
prove those’ methods”!' • ; ; 

-56. - But the decision of this Court in 
Suram -Ruth Co.’s Case, (1966) ,1 Mys 
LJ 554 was reversed by the Supreme 
Court in -Shinde Brothers v. Deputy 
Commr. Raichur, AIR 1967 SC - 1512. . : 

57. After analysing the .real nature of 
Toddy Shop Rent, ' Sikri, J., ■ who spoke 
for the majority, ’said a:t p. 1521: ‘ 

"The taxable event is not the manufac- 
ture or production of goods but the ac- 
ceptance of the license to sell. In other 
words, the levy is in respect of the 
business of carrying on the sale of toddy. 
There is no connection of any part '-of 
the levy with any riianufacture or pro- 
duction of any goods. To accept the ' con- 
tention of the State wpuld mean ex- 
panding the definition of "excise duty” 
to include a levy which has close' 'rela-^ 
tion to the sale of excisable goods. It is 
now too late in the day to do so.” 

58. The earlier decision of the Supreme 
Court in AIR 1962 SC 922 was consider- 
ed and distinguished, by the majority of 
the Bench.; Sikri, J., .speaking for the 
majority, stated thus at page 1522: 

"It is true that . ’Wanchoo, J., referred 
to the practice of public auctions of the 
right to possess and’ sell excisable goods 
but what he said was that the amount 
re-alised 'fi’om these auctions was -excised 
revenue; he did not say that the amount 
realised was excise . duty as such in the 
strict • sense of the term.” ’ ‘ 

59. The learned Special Government 
Pleader did not dispute that the ratio of 
the majority decision in Shinde -Brothers’ 
Case, Air 1967 SC 1512' would apply to 
Arrack Shop "Rent, and Beer Shop Rent 
also and that iri . .vie'W Of the majority 
decision in that case. Toddy Shop- Rent, 
'Arrack Shop Rent, or Beer Shop Rent, 
cannot be regarded as a duty of excise. He 
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AIR 1969 ORISSA 1 (V 56 C 1) 

S. BARMAN, C. J. AND S. ACHARYA, J. 

Uttafeswari Rice Mill, Berhampur, 
Petitioner v. Sales Tax Officer, Intelli- 
gence Wing, Vigilance, Berhampur and 
another. Opposite Parties. 

O. J. C. No. 464 of 1967, D/- 24-6-1968. 

Sales Tax — Orissa Sales Tax Act (14 
-of 1947), S. 12(8) — Notice for showing 
cause against escaped assessment — Vali- 
dity — Notice without disclosing any 
transactions from which the turnover is 
assumed to have escaped assessment^ is 
one purporting to make a roving enquiry 
and is invalid — Issue of such notice by 
Sales Tax Officer is in excess of his 
iurisdiction and violates principles ot 
natural iustice, ILR 1967 Cut 446, Foil. 

(Para 8) 

Cases Referred: Chronological Paras 
(1967) ILR 1967 Cut 446, Patnaik 

Mines (P) Ltd. v. N. K. Mohanty 8, 9 

P. V. B. Rao, for Petitioner; R. N. 
Misra, for Opposite Parties. 

Barman, C. j. : This is a writ petition 
where the petitioner challenges the lega- 
lity pf a- notice dated March 31, 1967 pur- 
porting to be under Section 12(8) of the 
•Orissa Sales Tax Act for alleged escaped 
assessment of his turnover for the year 
ending 1963-64 in the circumstances 
hereinafter stated. 


recovered from the business premises of 
Lhe petitioner; on both the occasions nei- 
ther the petitioner nor any of the adult 
male members of the petitioner were pre- 
sent at the time when the seizure was 
made by the Sales Tax Officer as stated 
by the petitioner. 

3. On March 31, 1967 the Sales T^ 
Officer issued a notice purporting to be 
under Section 12(8) of the Act, the relS" 
vant portion of which is set out as loi 
lows; 

"Whereas it appears to me that your 
gross turnover* in the year imrnediately 
preceding the during the financial 

year ending the commencement of the 
Orissa Sales Tax Act, 1947 and 31st 
March 19 

exceeded Rs. 10000 but that you -have 
nevertheless wilfully failed to 
registration under Section 9 of the Act; 

♦Whereas I have reason to believe that 
your turnover for the quarter endmg 
1963-64 on which Sales Tax was payable 
under the Orissa Sales Tax Act, 1947 has 
escaped assessment 
has been under-assessed. 

You are hereby required to submit 
within one calendar month from d^ 
of receipt of this notice a return in Form 
IV (enclosed) showing the particulars of 
your turnover for the year endmg 1963- 


2. It is said that on March 30, 1967 the 
Bales Tax Officer, Intelligence Wing, 
Vigilance, Berhampur, made a search in 
the business premises of the .petitioner 
and seized several books of accounts stated 
to have been found in the business pre- 
mises of the petitioner; on the next day,. 
March 31,. 1967 also he seized some more-, 
books oNa ccounts alleged-, to- have-, been ; 

TL/IL/D910/68 ' ' ' ' 


4 The said notice was served on an, 
employee of the petitioner purporting to , 
reopen the assessment for the year 1963- 
64 Thereupon, the petitioner appeared , 
before the Sales Tax Officer. and filed. a- 
copy of the old return which, he had filed 
in accordance with Section. 11 of the. Act. 
The petitioner attended before the Sales ^ 
Tax Officer .on several occasions with a 
vnew' to know the reason for issuing a 
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notice under Section 12(8) of the Act- 
But the petitioner was never informed of 
any reason by the Sales Tax Officer. 

5. The petitioner’s case is that the 
Sales Tax Officer obtained several states 
ments behind his back from witnesses 
pursuance of his intention to proceed 
with reassessment under Section 12(8). 
The petitioner requested the Sales TaJC 
Officer to furnish him with copies of sucli 
statements so that he may be in a posi'- 
tion to know the reasons for the issue of 
notice under Section 12(8) and such other 
information so as to enable him to de- 
fend in the reassessment proceedings. The 
petitioner’s said application for copies of 
statements was however re.iected by the 
Sales Tax Officer. The petitioner there- 
after filed an application in revision which 
also was dismissed. In these circum- 
stances he filed this writ petition on De- 
tembeT 1 %, ISb'I. 

6. The main grounds in support of 
this writ petition are these; 

(i) The proceedings started pursuant 
to the notice issued under Section 12(8) 
are illegal or without jurisdiction inas- 
much as the Sales Tax Officer had not 
indicated any reason for issuing such 
notice as required by law; it was a rov- 
ing enquiry on the part of the Sales Tax 
Officer groping in darkness. 

(ii) The impugned notice issued by the 
Sales Tax Officer was contrary to the 
principles of natural .justice as the peti- 
tioner was not intimated the reason fof 
issue of such notice, and without know- 
ing the reason the petitioner was not in & 
position to place his case before the Salee 
Tax Officer: indeed, the impugned notice 
was like a charge-sheet without a charge 
and therefore invalid, inoperative and 
without .jurisdiction. 

(iii) - The Sales Tax Officer committed 
a serious illegality in not furnishing the 
information asked for by the petitioner 
nor giving any reason for proceedings 
under Section 12(8) of the Act; it was 
submitted that the notice issued was also 
violative of the provisions of the statute 
inasmuch as the statute requires the use 
of the words "for any reason” and not 
"have reason to believe” as mentioned in 
the impugned notice. 

7. The Sales Tax Officer filed coun- 
ter affidavit denying the allegations of 
the petitioner. The points taken by the 
Sales Tax Officer are, in substance, these: 
The impugned notice under Section 12(8) 
of the Act was based upon positive 
materials available with the Sales Tax 
Officer' and as a matter of fact the sei- 
zure of documents which formed .the 
basis of the proceedings under Section 
12(8) was -known to the assessee petitioner 
as stated in paragraph 3 of the counter 
affidavit; this is hot a case based upon no 
materials; the petitioner was not entitled 
to have a copy of the statements record- 
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ed by the Sales Tax Officer until and un- 
less the Sales Tax Officer sought to make 
use of them in any assessment proceed- 
ings; the information relating to disclo- 
sure of such facts is protected from being 
disclosed under Section 28 of the Act and 
that the petitioner can have grievance 
only when he is not given a due oppor- 
tunity of meeting the points during the 
assessment proceedings. 

It is stated that on August 10, 1967 the 
petitioner appeared through his advocate 
for verification of records and he also ap- 
peared on the following day, that is 
August 11, 1967; that the seized docu- 
ments were asked to be inspected by the 
assessee and necessary permission was 
granted and actual inspection was also 
made. The point of the Sales Tax Offi- 
cer is that every opportunity was given 
to the petitioner to have access to the 
documents on various dates as stated in 
paragraph 7 of the counter to the writ 
petition. According to the Sales Tax 
Officer no prejudice was caused to the 
petitioner in the proceedings and he was 
given all reasonable opportunities includ- 
ing inspection of books of accounts which 
were seized. 

*A further affidavit was also made on 
behalf of the Sales Tax Department 
which, inter alia, stated that the said 
notice was issued after obtaining infor- 
mation about certain clandestine dealings 
of the petitioner as stated therein. The 
deponent of the said further affidavit 
also stated that he found _ from the re- 
cords that details of materials which had 
led to the initiation of the proceedings 
under Section 12(8) were recorded in the 
relevant case records which have been 
kept available for reference in court at 
the time of hearing. 

8. The points involved in this writ 
petition are substantially covered by a 
decision of this court in B. Patnaik Mines 
(P) Ltd. v. N. K. Mohanty, ILR 1967 Cut 
446 where on a similar notice under Sec- 
tion 12(8) couched in the same language 
as quoted above, this court held that the 
Sales Tax Officer had no jurisdiction 
under Section 12(8) to issue the impugn- 
ed notice which was by way of making 
a fishing ■ enquiry without indicating 
therein any reason for the alleged under- 
assessment in that case; that said notice 
was held to be a charge-sheet vdthout 
mentioning any charge. It was also held 
that the issue of the said notice by the 
Sales Tax Officer was in excess, colour- 
able exercise of jurisdiction and viola- 
tion of the principles of natural justice; 
issue of the said impugned notice by the 
Sales Tax Officer resulted in injustice to 
the assessee-petitioner. The basic prin- 
ciples which weighed \vith this court, in 
deciding that case, which we also follow 
herein, are these. 
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The court cannot decide unless . there is 
some indication in the notice, under Sec- 
tion 12 (8) of any reason for the alleged 
escaped assessment; whether or not the 
Sales Tax Officer has jurisdiction to is- 
sue the notice , only depends on the ex- 
istence of the reason for the alleged esca- 
ped assessment for which the impugned 
notice was issued; in other words, there 
must be in fact a reason for the a.lleged 
escaped assessment and natural justice 
demands that the notice issued to the 
dealer must mention the reason of the al- 
leged escaped assessment so as to enable 
the dealer to meet the charge of escaped 
assessment; it is not understandable how 
the dealer would meet the charge of al- 
leged escaped assessment unless there is 
at • least , some indication of one transac- 
tion, the turnover of which was not in- 
cluded in the previous assessment. 

9. Mr. R. N. Misra, learned counsel 
appearing for the Sales Tax Department, 
sought to distinguish the present case on 
facts from those in ILR 1967 Cut 446 
cited above. His point is that in the pre- 
sent case the petitioner was given every 
opportunity to have access to the materials 
on the basis of which the impugned 
notice was issued. This argument, how- 
ever, does not appear to be tenable be- 
cause the position at the point of time 
the notice was issued under Section 12(8) 
without indicating any reason whatsoever 
in the notice of the alleged escaped assess- 
ment is material. Assurtung the Sales 
Tax Department had behind the back of 
the petitioner collected information — said 
to be clandestinely — purporting to show 
escaped assessment, even so the impugned 
notice when issued does not show that 
there was any reason for the issue of 
such notice for the alleged escaped as- 
sessment. It is not sufficient for the 
Sales Tax Officer to "have reason to be- 
lieve” that the petitioner’s turnover for 
the quarter in question had escaped as- 
sessment as stated in the notice. It is 
not imderstandable how after the issue 
of the notice to the petitioner, the Sales 
Tax Officer proceeded to collect materi- 
als behind the back of the petitioner in 
support of the alleged escaped assess- 
ment. 

10. In this view of the case, we hold 
that the Sales Tax Officer had no 'power 
or jurisdiction to issue the impugned 
notice. The writ petition is accordingly 
allowed; the said impugned notice dated 
March 31, 1967 and the proceedings taken 
pursuant to the said notice are all quash-' 
ed. There wiU be no order as to 'costs; ' 

11. ACHARYA, J.: I agree. 

GGM/D.V.C. Petition allowed. 


AIR 1969 ORISSA 3 (V 56 C 2) 

G. K. MISRA AND B.. K. PATRA, JJ. 

Pakula Majhi and others. Appellants v. 
Subhadra Bhotruni, Respondent. 

A. H. O. No. 2 of 1964, D/- 18-6-1968, 
from decision of R. K. Das J. D/- 1-5- 
1964. 

(A) Hindu Law — inheritance — 

Oriya family belonging to Koraput not 
renouncing personal law when Koraput 
became part of State of Orissa in 1936 — 
Members of such family must be govern- 
ed by law of inheritance as it prevailed 
in Madras before 1936. AIR 1921 PC 59, 
HjR 1 Mad 69 and AIR 1952 Orissa 307, 
Bel. on. (Para 2) 

(B) Hindu Law — Mitakshara — In- 
heritance — Madras School — Deceased 
leaving behind only father’s brother’s 
daughter and no male heir — She is en- 
titled to succeed as a Bandhu. 

Under the Madras School of Hindu 
Law a father’s brother’s daughter is en- 
titled to succeed as a Bandhu when the 
deceased has not left any other male 
heir. ■ She is not disentitled to inherit 
merely by reason of her sex. ILR 14 Mad 
149 and ILR 15 Mad 421 and AIR 1940 
Mad 545, Rel. on. (Para 4) 

The Bandhus or Bhinna Gotraj Sapindas 
are aU cognates, that is, persons related 
to the deceased through a female or fe- 
males. The Bandhus of a person are his 
blood relations connected through females 
who have passed into other families or 
gotras. It therefore follows that every 
Bandhu must be related to the deceased 
through at least one female. The Benaras 
School of Hindu Law does not recognise 
any exception to this Rule. In Madras 
however certain females are recognised 
as Bandhus, on the basis that if they 
would have been males and would have 
been heirs as Bandhus being connected 
to the propositus within the prescribed 
limits, they should not be debarred from 
succession merely by reason of their sex. 

(Para 3) 

Cases Referred: Chronological Paras 
(1952) AIR 1952 Orissa 307 (V 39)= 

19 Cut LT 238, Bodo Annanda 
V. Dando Naiko 2 

(1940) AIR 1940 Mad 545 (V 27)= 

ILR 1940 Mad 734. Jagannadhan 
v. Adilaxmi 3 4 

(1921) AIR 1921 PC 59 (V 8)=47 Ind ’ 
App.213, Balwant Rao v. Baji Rao 2 
(1892) ILR 15 Mad 421=2 Mad LJ 86, 
Chinnammal v. Venkatachala 3 

(1891) ILR 14 Mad 149: 1 Mad LJ 46, 
Nallanna v. Ponnal 3 

(1876) ILR 1 Mad 69F3 Ind App 154 
(PC), Raghunath v. Brajakishore 2 

Y. S. N; Murty, for Appellants; P. V. B. 
Rao, for Respondent. 

GL/IL/C901/68 - , 
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Pakula Majhi v. Subhadra (Patra' JO 


PATRA, J. : The short point that arises 
for consideration in this appeal is whether 
a father’s brother’s daughter is a Bandhu 
entitled to succeed under Mitakshara Law 
as administered in the district of Kora- 
put which once formed a ' part of the 
Madras Presidency. Guru Majhi, father 
of the respondent Subhadra and the father 
of the propositus Mangala were . two 
brothers. Guru Majhi died long ago leav- 
ing behind him his daughter Subhadra 
as the only heir. Mangala died some 
time in 1954 leaving behind him no other 
relation excepting the respondent Subha- 
dra. In this case Subhadra claims to 
succeed to the properties of Mangala as 
his sole surviving heir against the appel- 
lants who claim the properties under a 
deed of gift from Mangala. The trial 
Court and the first appellate court have 
disbelieved the story of the alleged gift 
in favour of the defendants and decreed 
the plaintiff’s suit. 

In second appeal, the main conten- 
tion advanced on behalf of the appel- 
lants was that the plaintiff-respondent is 
not a Bandhu under the' Benaras School 
of Mitakshara law which is prevalent in 
Orissa and that as such irrespective of the 
truth or otherwise of the defence set up 
by the appellants who admittedly are in 
possession of the suit properties, she is 
not entitled to recover possession of the 
same. Hon’ble Das, J. who heard the 
second appeal held that although the 
plaintiff is not a Bandhu according to the 
Benaras School of Hindu Law which is 
prevalent in Orissa, she is a Bandhu ac- 
cording to the Madras School of Hindu 
Law which in this case must govern the 
parties, who belong to the district of 
Koraput which once formed a part of the 
Madras Presidency and in the absence of 
any evidence to show that the parties, 
after 1936 when Koraput district became 
part of the Orissa State, had adopted the 
law prevalent in Orissa. In this view of 
the matter he dismissed the appeal. In 
pursuance of the leave granted by the 
learned Judge this appeal has been filed. 

2. The main contention advanced by 
Mr. Y. S. N. Murty appearing for the ap- 
pellants is that as Koraput district is now 
a part of the Orissa State since 1936, the 
law applicable to the parties must be 
deemed to be the Benaras School of 
Hindu Law which does not recognise a 
female Bandhu; and even if it is held that’ 
the Madras School of Hindu Law governs 
the case there is no instance in Madras 
where a father’s brother’s daughter has 
been recognised as Bandhu. Neither of 
these two contentions appears to have 
any merit. As early as in Raghunath v.' 

, Brajakishore, ILR 1 Mad 69 (PC) the 
Privy Council assumed that in' respect of 
the Oriyas of Madras Presidency the 
Dravida School of Law^ prevails in matters 
of adoption. In Bodo Annanda v. ^ Dando 


Naiko, AIR 1952 Orissa 307 which was 
again a case of adoption, it was held by 
a Division Bench of this Court that, , ■ 
"In the absence of proof of any valid 
change of law, the Oriyas of ex-Madras 
area continue to be governed by the Mad- 
ras School of law in matters relating to 
adoptions.’’ 

The argument that the aforesaid two cases 
related to adoption and that we are here 
concerned with a case of inheritance is 
equally untenable. That the principle as 
enunciated in these decisions relates to 
all personal lav/s of an individual is clear 
from the pronouncement of their Lord- 
ships of the Privy Council in Balwant 
Rao V. Baii Rao, 47 Ind App 213 = (AIR 
1921 PC 59). That was a case relating to 
succession and their Lordships observed: 

"The particular doctrine of Hindu La'U'' 
recognised in a province of India becomes 
part of the status of every family govern- 
ed by them and continues to govern the 
family upon migration into a province' 
where a different doctrine prevails, un- 
less there is proved a renunciation of the 
original law for that of the place migrat- 
ed to. It is the doctrine existing at the 
time of migration which, subject to re-, 
nunciation continues to govern the migrat- 
ed members. Decisions given by the 
Courts after the migration declaring 
what was the correct doctrine in the place 
migrated from affect the migrated mem- 
bers, but not customs there incorporated 
into the law after the migration.”' 

There is no e'vidence in this case nor such 
a point had been agitated in the trial 
Court that after Koraput became a part 
of the State of Orissa in 1936 Mangala 
Majhi renounced the personal law by 
which he was till then governed and 
adopted the law as prevalent in the rest 
of Orissa. We must therefore hold in 
agreement with the learned Single Judge 
that this case must be governed by the 
la\y of inheritance as it prevailed in Mad- 
ras before 1936. 

3. The question ' then is whether a 
father’s brother’s daughter is a heir 
under the Hindu Law as administered in 
Madras. Gotraj Sapindas and Samano- 
dakas are all agnates, that is, persons con- 
nected with the deceased by an unlDroken 
line of male descent. Admittedly the 
plaintiff is neither a Gotraj-Sapinda nor 
a Samanodak of late Mangala. The Ban- 
dhus or Bhinha Gotraj-Sapindas are all 
cognates, that is, persons related to the 
deceased through a female or females. 
The Bandhus of a person are his blood 
relations connected through females who 
have passed into other families or gotras. 

It therefore, follows that every Bandhu 
must be related to the deceased throu.gh 
at least one female. Judged by this test 
the plaintiff Subhadra cannot be deemed 
to be a Bandhu of Mangala because no 
female intervenes between her and Man- 
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'gala. The Benaras School of Hindu Law 
does not recognise any exception to this 
;Rule. In Madras however certain females 
'are recognised as Bandhus, on the basis 
that if they would have been males and 
I would have been heirs as. Bandhus being 
connected to the propositus within the 
’ prescribed limits, , they should not be 
debarred from succession merely by rea- 
|son of their sex. Accordingly the Madras 
School had held that the brother’s dau- 
ghter, sister’s daughter, brother’s sons’ 
daughter and father’s sister are heirs. 
Under the Hindu Law of Inheritance 
(Amendment) Act 1929 the son’s daugh- 
ter, the daughter’s daughter and sister 
were ranked as heirs. 'The daughter-in- 
law and son’s daughter-in-lav/ have been 
added after the Hindu Women’s Right to 
Property Act 1937 came into force. Over 
and above these female heirs, certain 
other female heirs . have been recognised 
in Madras from time to time like a son’s 
daughter, ILR 14 Mad 149, daughter’s dau- 
ghter, ILR 15 Mad 421 and brother’s sons’ 
daughter, AIR 1940 Mad 545 although 
some of these were not connected with 
the propositus through a female. 

4. In AIR 1940 Mad 545 Jagan- 
nadhan v. Adilaxmi the question 
arose whether a brother’s sons’ daughter 
of the deceased is entitled to succeed to 
the latter’s property. It was held that 
under the Hindu Law as administered in 
the Madras Presidency, female Bandhus 
are entitled to come in after the male 
Bandhus are exhausted, provided they 
satisfy the other conditions required by 
law. Their Lordships held that the bro- 
ther’s sons’ daughter is a Bhinna Gotraj- 
Sapinda or Bandhu within five degrees 
and that in the absence of any male heir 
she would be entitled to inherit and that 
she is not disentitled to inherit merely 
by reason of her sex. In the present case 
the plaintiff is removed from Mangala 
within the permissive degrees. The test 
of mutuality is satisfied. There is no 
evidence to show that Mangala has left 
any other male heir. In the circumst- 
ances, the plaintiff as a Bandhu is entitl- 
ed to succeed to the properties of Man- 
gala. 


5. This appeal therefore fails and is 
dismissed with costs. 

6. G. K. MISRA, J, ; I agree. 

CWM/D.V.C. Appeal dismissed. 


AIR 1969 ORISSA 5 (V 56 C 3) 

G. K. MISRA, J. 

Amruta Purohitani, Appellant v. Jogesh 
Chandra Hota and another, Respondents. 

Misc. Appeal No. 6 of 1965 with Civil 
Revn. No. 292 of 1965. D/- 26-3-1968, 

mom order of Addl. Dist J. Sambalpur, 
D/- 20-7-1965. 

■'L/GL/C32/68 


(A) Registration Act (1908), S. 17(l)(b) 
and (2)(v) — Compromise — Registration 
— Petition of compromise — No creation 
or extinction of right by itself — Regis- 
tration unnecessary. 

Whether a non-testamentary document 
in respect of immovable properties is com- 
pulsorily registrable or not depends on 
the facts and circumstances of each case 
and upon construction of the terms of the 
document. No hard and fast rule can be 
laid down. The crucial test in each case 
is as to the nature of the document itself. 
If it does create a right, title or interest 
in itself, whether in present or in future, 
it is compulsorily registrable under Sec- 
tion 17(l)(b). if by itself it does not 
create any right but visualises creation or 
extinction of a right by some other docu- 
ment, then it falls squarely within the 
ambit of S. 17(2)(v) and hence, not re- 
gistrable. (Para 4) 

Where it is agreed upon by the parties 
under the compromise petition that cer- 
tain property shall exclusively go to one 
of the parties and it is also further agreed 
that the party shall get a decree for de- 
claration of right and recovery of posses- 
sion of. property it cannot be said that 
any right is created by the compromise 
itself and hence its registration is not 
necessary. AIR 1954 Pepsu 42 and AIR 
1961 Pat 79 and AIR 1968 J & K 35, Lis- 
ting. (Para 5) 

(B) Registration Act (1908), Ss. 17(l)(b), 

18(d) — Petition of compromise — Crea- 
tion of rights in moveable property — 
Registration unnecessary. (Para 1) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 J & K 35 (V 55)= 

1968 Kash LJ 33, Ghulam Ahmad v. 

Ghulam Quadir 6 

(1961) AIR 1961 Pat 79 (V 48), 

Brahmanath v. Chandrakali 6 

(1954) AIR 1954 Pepsu 42 (V 41)= 

ILR (1953,) Patiala 319, Chambi 

Devi V. Gora Lai 6 

R. N. Sinha and S. N. Sinha, for Ap- 
pellant; H. G. Panda, for Respondents. 

ORDER: Between the parties a large 
number of arbitration cases were pending 
before the Arbitrator, Hirakud Land Or- 
ganisation, Sambalpur. They entered in- 
to a compromise. The arbitration cases 
were disposed of in terms of the compro- 
mise. They are not the sub.iect matter of 
the civil revision or the miscellaneous 
appeal. In paragraph 2 of the compro- 
mise petition filed before the Arbitrator, 
the compensation payable to the estate 
of Mst. Jema Purohitani in respect of 
submerged Bhogra and rayati lands in 
village Bausen was divided in certain 
proportions. The miscellaneous appeal 
is filed challenging this division. As the 
subject matter of the compromise in this 
paragraph consists of moveable property, 
there was no necessity for registration 
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and the compromise is held to be genuine 
and valid. The terms are enforceable. 
Mr. Sinha was, therefore, right in making 
a concession that it was difficult to sup- 
port the miscellaneous appeal. It is ac- 
cordingly dismissed. There would be no 
order as to costs of this appeal. 

2. So far as the civil revision is con- 
cerned, the controversy centres round the 
terms of the compromise in paragraphs 3 
and 4 of the petition. The relevant por- 
tions are extracted hereunder: 

"Para 3. That the unsubmerged lands 
of mouza Bausen as also any other com- 
pensation payable to Mst. Jema shall ex- 
clusively go to Mst. .Jaikumari Patiani. 

Para 4. That Mst. Jaikumari (O. P. 5), 
who has filed a T. S. 41 of 62 in the 
court of the Sub-Judge against O. P. No. 
3 shall get a decree for declaration of 
right and recovery of possession of un- 
submerged lands at Bausen belonging to 
Jema Purohitani without costs ” 

3. It is the, common case of the par- 
ties that the unsubmerged lands of mouza 
Bausen are the subject matter of dispute 
in T. S. 41/62. Mr. Sinha contends that 
as the value of the unsubmerged lands in 
mouza Bausen is about Rs. 4200 the com- 
promise was compulsorily registrable and 
the suit could not have been compromised 
on the basis of the compromise petition 
filed in the arbitration cases on 24-7-63. 

4. Mr. Sinha’s contention is that the 
compromise in respect of the unsubmerg- 
ed lands in mouza Bausen is compulsorily 
registrable under S. 17(l)(b) of the Indian 
Registration Act, which lays down that 
non-testamentary instruments, which pur- 
port or operate to create, declare, assign, 
limit or extinguish whether in present or 
in future, any right, title or interest, 
whether vested or contingent, of the 
value of one hundred rupees and up- 
wards, to or in immovable property, shall 
be registered. Mr. Panda, on the other 
hand, contends that the compromise peti- 
tion falls within the purview of S. 17(2) 
(v), which enacts that nothing in clauses 
(b) and (c) of sub-section (1) applies to 
any document not itself creating, declar- 
ing, assigning, limiting or extinguishing 
any right, title or interest of the value 
of one hundred rupees and upwards to 
or in immovable property, but merely 
creating a right to obtain another docu- 
ment which vdll, when executed, create, 
declare, assign, limit or extinguish any 
such right, title or interest. Section 17 
(2), clause (v) is therefore a clear excep- 
tion to S. 17(1), clause (b). There are 
abundant authorities in support of either 
contention. But all of them must turn 
on the facts and circumstances of each 
case depending upon the construction of 
.the terms of the compromise. No hard 
and fast rule can be laid down. The cru- 
Icial test in each case would be as to the 


nature of the document itself. If it does; 
create a right, title or interest in itself, 
whether in present or in future, it isi 
compulsorily registrable. If by itself it 
does not create any right but visualises 
creation or extinction of a right by some 
other document, then it would sauarely 
fall within the ambit of S. 17 C*' 

5. Looking to the paragraphs 3 and 4, 
already extracted, it would be clear that 
the parties did not intend to create any 
right by the compromise petition itself. 
Though paragraph 3 is capable of a con- 
struction that creation of a right in prae- 
senti was intended, as would appear 
from the expression "shall exclusively 
go”, paragraph 4 makes it further clear 
that creation of a right in praesenti was 
deferred. The expression used therein is 
"shall get a decree for declaration of 
right and recovery of possession of un- 
submerged lands in T. S. 41/62”. These 
paragraphs 3 and 4, read as a whole, 
leave absolutely no doubt in the mind 
that in the compromise petition dated 
24-7-63, parties did not create or extin- 
guish any right. Parties intended that 
such a right should be created oh ex- 
tinguished in the decree to be passed- in 
T. S. 41/62. On the aforesaid 'conclusion, 
the view taken by the courts below was 
correct. 

6. Mr. Sinha placed reliance on Cham- 
bi Devi v. Gora Lai, AIR 1954 Pepsu 42; 
Brahmanath v. Chandrakali, AIR 1961 
Pat 79 and Ghulam Ahmad v. Ghulam 
Qadir, AIR 1968 J & K 35. They are cor- 
rect so far as they go. In all these au- 
thorities the basic distinction has been 
kept in view. With respect to the facts 
in those cases their Lordships came to the 
conclusion that particular documents crea- 
ted rights and as they were unregistered, 
no rights can be acquired on that basis. 
These decisions have no application to the 
facts of this case. 

7. In the result, the civil revision fails 

and is dismissed. In the circumstances, 
there would be no order as to costs. 
DVT/D.V.C. , .Appeal & Revision 

dismissed. 


AIR 1969 ORISSA G (V 56 C 4) 

A. MISRA, J. 

Daitari Sahu, Petitioner v. Lokanath 
Baral and others. Opposite Parties. 

Criminal Revn. No. 170 of 1966, D/-23- 
2-1968 from order of Addl. Dist. Magis- 
trate (Judicial) Cuttack, D/- 17-2-1966. 

Criminal P, C. (1898), Ss, 476, 476-A, 
476-B and 193(3) — Application under 
S. 476-A rejected by Magistrate — Appeal 
against order lies under S. 476-B — S. 195 
(3) indicates superior appellate court as 
court of session. 

GL/GL/D60/68 
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The power under S. 476-A can be ex- 
ercised only where a subordinate court 
has neither naade a complaint under S. 476 
nor rejected an application for such a 
•complaint. Where admittedly the applica- 
tion under S. 476 was rejected by the 
magistrate concerned in relation to whose 
court the offence was committed then the 
remedy is by way of appeal under 
S. 476-B. S. 195(3) indicates the superior 
^appellate court and that is court of ses- 
sion. The A. D. M. (judicial) cannot 
take any action under S. 476-A. 

(Para 2) 

R. Mohanty, R. K. Kar and S. N. Kar, 
for Petitioner; A. S. Khan, for Opposite 
Parties. 

ORDER: This application in ..revision 
has been filed against an order of the A. 
D. M. (Judicial), Cuttack, rejecting the 
application of the, petitioner to restore 
Misc. Case No. 70 of 1965. In short, the 
facts are that the petitioner filed a peti- 
tion under Section 476 Cr. P. C. before 
the trying magistrate in a disposed of 
case for proceeding against the accused 
who had been acquitted in a case on the 
ground that they had produced a forged 
■document in support of their defence. 
That application was rejected. There- 
after the petitioner filed a similar peti-^ 
tion under Section 476-A, Cr. P. C. be- 
fore the A. D. M (Judicial), Cuttack. The 
said petition was registered as Criminal 
Misc. Case No. 70 of 1965, but the sarne 
was also dismissed on 1-2-66 as the peti- 
tioner was absent when it was called. 
The petitioner filed a petition for resto- 
ration of the Misc. case and the present 
revision is against the order of the A. D. 
M. (Judicial), rejecting the same. 

2. The learned Counsel appearing for 
the petitioner contends that though there 
Is no express provision in the Code pro- 
viding for restoration of petitions com- 
parable to the provisions contained in the 
Civil Procedure Code and though there 
is no provision comparable to Section 151 
C. P. C., still there is judicial authority 
for the view that where the court finds 
that a final order has been passed with- 
out jurisdiction the court has inherent 
power to restore the same. For the pre- 
sent purpose it is not necessary to go into 
this question or consider how far such a 
contention is sustainable, and if sustain- 
able to what extent and in what circum- 
stances such power can be exercised by 
the court. The application' under Sec- 
tion 476-A was filed before the A. D. M. 
(Judicial), Cuttack on the ground that it 
was a superior court to the court of the 
Magistrate in relation to proceeding in 
whose court the alleged offence is said 
to have been committed. Section 476-A 
contains two limitations for the exercise 
of the power by the superior Court. The 
power under Section 476-A can be exercis- 
! ed only where a subordinate court has 


neither made a complaint under Sec- 
tion 476 Cr. P. C. nor rejected an appli- 
cation for such a complaint. In the pre- 
sent case as admittedly the application 
under Section 476 Cr. P. C. was rejected 
by the learned magistrate concerned in 
relation to whose court the offence was 
committed, I do not think the A. D. M. 
(Judicial) could have taken any action 
under Section 476-A. Apart from this. 
Section 476-B is another hurdle in the 
way of the petitioner. It provides that 
where the subordinate court has made a 
complaint or rejected an application to 
make a complaint under Section 476 Cr. 
P. C., the remedy is by way of appeal 
under Section 476-B. Section 195(3) in- 
dicates the superior appellate court. An 
appeal from the court of the learned 
Magistrate concerned was competent to 
the court of session.' The petitioner did 
not avail of this remedy, but approached 
the A. D. M. (Judicial) who had no juris- 
diction to entertain the application. In 
any view of the matter there is no merit 
in the application. The revision is ac- 
cordingly dismissed. 

DGB/D.V.C. Revision dismissed. 


AIR 1969 ORISSA 7 (V 56 C 5) 
G/K. MISRA, J. 

Kanhu Charan Behera and another, 
Petitioners v. Jagabandhu Behera and 
others. Opposite Parties. 

Civil Revn. No. 80 of 1966 D/-9-4-1968, 
from order of Addl. Munsif Kendrapara, 
D/-20-1-1966. 

(A) Civil P. C. (1908), S. 11 — Res 
judicata — Trial court and appellate court 
having conctxrrent jurisdiction to extend 
time — Adverse order passed by appellate 
court — Trial court cannot extend time. 

When, over the same matter both the 
appellate court and the trial court had 
concurrent jurisdiction to extend time, 
and an adverse order was passed by the 
appellate court, the same matter cannot 
be reagitated before the trial court, 
though it had power to extend the same 
if the appellate court had not been moved 
in the matter. As between the parties, 
appellate court’s order constituted res 
judicata. AIR 1966 SC 1061 and AIR 
1965 SC 1970, Rel. on. (Para 8) 

(B) Civil P. C. (1908) Ss. 148 and 152 
and O. 20, R. 3 — Deposit of purchase 
money — Time specified by decree — Ex- 
tension of time — Principles. 

O. 20, Rule 3, lays down that once a 
judgment or decree is signed, it shall not 
afterwards be altered or added to, save 
as provided by S. 152, C. .P. C. or on 
review. Accordingly S. 148, C. P. C. 
cannot be allowed to take away the effect 

DL/IL/C27/68 
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of this rule, though, if the decree is vari- 
ed or reversed by the appellate court, it 
can fix a period different from the one 
fixed by the lower court. This doctrine 
has, however, an important exception. 
Where the decree fixing the time is not 
intended to be final and the court still 
retains control over the proceeding, the 
court may extend the time granted under 
the decree under this section. Thus a dis- 
tinction is to be drawn between a case, 
where the proceeding has come to a close, 
and another case, where it has not termi- 
nated and the Court still retains control 
over it. Whether a proceeding has come to 
a close, or is still alive, would again depend 
upon the nature of the proceeding and 
the order passed thereon. If the order 
is a final order, the court is functus officio, 
otherwise the court can enlarge time. 
AIR 1959 Orissa 74 and (1896) 1 Ch D 644 
and AIR 1940 Pat. 50, Foil. 

(Paras 4,. 5) 

Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1061 (V 53) 

= (1963) Supp (2) SCR 542, State 
of West Bengal v. Hemant 
Kumar 9 

(1965) AIR 1965 SC 1970 (V 52) = 

(1965) 2 SCA 558, Raja Gopal Rao 
V. Sitharamamma 9 

(1960) AIR 1960 Andh Pra 271 
(V 47) = ILR (1960) 2 Andh Pra 
504, M. Venkata Rami Reddi v. 

M. Adhinarayana Reddy 7 

(1959) AIR 1959 Orissa 74 (V 46) 

= ILR (1959) Cut. 142, Ra.ian 
Patro V. Akur Sahu 4 

(1958) AIR 1958 - Cal. 284 (V 45) 

=62 Cal. WN 418, National Tex- 
tiles V. Premrai 4 

(1940) AIR 1940 Pat 50 (V 27) = 

186 Ind Cas 870, Sura.imal v. 
Bhubaneswar 5 

(1896) 1 Ch. D 644 = 65 LJ Ch. 375, 
Collinson v. Jeffery 4 


B. K. Pal, D. P. Mohapatra and G. B. 
Patnaik, for Petitioners; P. C. Misra, 
for Opposite Party 1. 

ORDER: The petitioners (plaintiffs) fil- 
ed Title Suit No, 57/197 of 1960/1957 in 
the court of the Additional Munsif, Ken- 
drapara, for partition and re-purchase 
of the homestead against the opposite 
parties (defendants). Opp. party 5 had 
sold his undivided dwelling house and 
homestead to opp. parties 1 to 4, who are 
strangers to the family of the plaintiffs 
and opp, party 5, The trial court decreed 
the suit in respect of the Bari land 
and dismissed it in respect of the house. 
The decretal order dated 11-2-61 runs 
thus — . 

The defendants 1 to 4 are directed to 
sell share of the ban land to the plain- 
tiffs for Rs. 92/- within two weeks of the 
plaintiffs depositing Rs. 92/- into Court 
for payment to the defendants 1 to 4. 


(G. K. Misra J.) A.I.R, 

The plaintiffs to. deposit the money with- 
in three weeks hence. On failure of the 
defendants 1 to 4 to execute the sale 
deed in the time limited the plaintiffs- 
are entitled to apply to get a sale deed 
executed by the court in their favour. 
^Plaintiffs deposited Rs. 92/- in court on 
25-2-61. Against the judgment of the 
trial court, opposite party 1 preferred 
Title Appeal No. 70/1961 in respect of the 
Bari land. The petitioners preferred 
cross-objection against the dismissal of 
the suit for purchase of the house. On 
31-7-63 the Additional Subordinate Judge 
dismissed T. A. No. 70/61. Thus plaintiffs’ 
right to purchase Bari land was confirm- 
ed. The cross-objection filed by the peti- 
tioners was allowed with the following 
direction — 

The judgment and decree of the learn- 
ed Munsif are set aside and the plaintiff’s 
suit is decreed in full with costs. He is 
permitted to repurchase the undivided 
share of defendant-5 from defendants 1 
to 4. Defendant-1 and others be directed 
to sell the share of defendant-5 to plain- 
tiffs for the amount mentioned in the 
sale deed. Plaintiffs are directed to , de- 
posit the said amount into the court of 
Munsif, Kendrapara within two months 
hence for payment to defendants 1 to 4- 
and defendants 1 to 4 are further direct- 
ed to sell the property within one month 
from the date of deposit and on failure 
the plaintiffs are entitled to apply for 
getting a sale deed executed by court in 
their favour. 

The petitioners did not deposit the 
amount within two months. On 5-12-6S 
they filed a petition in Misc. Case 
No. 53/63 before the appellate court for 
extension of time to deposit the purchase- 
money. On 2-1-65 the petition for exten- 
sion of time was rejected. The petitioners 
filed Civil Revision No. 78 of 1965, which 
was not admitted. On 20-2-65 the peti- 
tioners filed a petition before the trial 
court for permission to deposit the pur- 
chase money of Rs. 1000/-. On 16-9-65 
the Addl. Munsif passed the chalan for 
Rs. 1000/- and directed the chalan to be 
produced by 28-9-65. The chalan was 
•filed on 27-9-65 showing payment. On 
20-1-66 the Addl, Munsif rejected the 
petition for final decree, as Rs. 1000/- had 
been deposited beyond the time granted 
by the appellate court. Against this order 
the civil revision has been filed. 

2. The learned Additional Munsif ex- 
ercised his jurisdiction illegally in refus- 
ing to direct execution of a sale deed in 
respect of the Bari land for which the 
purchase-money of Rs. 92/- had been 
deposited in time on 25-2-61. The final 
decree should have been passed in respect 
of Bari land. 

3. The main question for considera- 
tion is whether the learned Additional 
Munsif was justified in refusing to extend 
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time for deposit- of the purchase-money 
in respect of the house. To answer it, 
the follov,Tng questions require examina- 
tion: 

(i) Had the appellate court powers to 
extend time for deposit of the purchase- 
money in respect of the house? Was the 
order dated 2-1-65 passed by the appel- 
late court refusing to extend time proper? 

(ii) Has the trial court power to extend 
time after expiry of the time given by 
the appellate court in Title Appeal 
No. 70/61? 

(iii) Has the trial court power to extend 
time after refusal by the appellate court 
to extend time? 

4. The aforesaid questions necessitate 
examination of the powers of the court 
under S. 148, C .P. C. S. 148 runs thus — 

Where any period is fixed or granted 
by the Court for doing of any act pres- 
cribed or allowed by this Code, the Court 
may in its discretion from time to time 
enlarge such period even though the 
period originally fixed or granted may 
have expired. 

The question is whether time can be 
extended imder this Section where a 
period is fixed or granted by a decree. 
Or. 20, Rule 3, C. P. C. lays dov.m that 
once a judgment or decree is signed, it 
shall not afterwards be altered or added 
to, save as provided by S. 152, C. P. C, 
or on review. It has accordingly been 
held in many cases that S, 148, C. P. C. 
cannot be allov,^ed to take away the 
effect of this rule, though if the decree 
is varied or reversed by the appellate 
court, it can fix a period different from 
the one fixed by the lower court. This 
doctrine has, however, an important ex- 
ception. Where the decree fixing the 
time is not intended to be final and the 
court still retains control over pro- 
ceeding, the court may extend the time 
granted under the decree under this sec- 
tion. For instance, in a suit for accounts, 
a Commissioner might be appointed by- 
court to go into accounts. The prelimi- 
nary decree gives a direction to the Com- 
missioner to report within a stipulated 
time._ Even though an appeal might be 
pending from the preliminary decree, 
the trial court retains pov^er to extend 
time for filing the report by the Com- 
missioner: (See AIR 1958 Cal 284, National 
Textiles v. Premraj). Where the prelimi- 
nary decree also does not state what 
would be_ the effect of non-payment of 
a deposit in time, the court retains power 
to extend time. It has been held by the 
Supreme Court that this theory does not 
apply to suits for pre-emption as under 
the Civil Procedure Code the time is to 
be fixed for payment. In a suit for speci- 
fic performance of contract, where no 
default clause has been attached, the time 
can be extended. See AIR 1959 Orissa 
74, Raj an Patro v. Akur Sahu. This 


principle has been v.'ell expressed by 
Kekowich, J in (1896) 1 Ch D. 644, Col- 
linson v. Jeffery thus — 

It appears to me that this action is 
not dead. x x x x But a final 
stroke is required to effect death. That 
final stroke has not been delivered and 
therefore, in my opinion, the application 
is properly made and the matter asked 
for may be granted. x x x x 
There is another form of order available 
and appropriate w'here the court thinks 
that severe terms should be imposed, 
namely, that on failure io do certain act 
v.dthin the specified time, then "the action 
do stand dismissed without further order”. 

5. Thus distinction is to be dravm 
between a case, where the proceeding 
has come to a close, and another case, 
where it has not terminated and the Court 
still retains control over it. Whether a 
proceeding has come to a close; or is 
still alive, would again depend upon, the 
nature of the proceeding and the order 
passed thereon. If the order is a final 
order, the court is functus officio, other- 
■^vise the court can enlarge time. The same 
view was taken in AIR 1940 Pat. 50 
Surajmal v. Bhubaneswar. 

6. In this case, the final order passed 
by the appellate court in Title Appeal 
No. 70/61 only granted time of two 
months for deposit ■ of the purchase- 
money. It did not say that on failure to 
make such a deposit, plaintiffs’ suit for 
repurchase of the house would stand dis- 
missed. The decree v.-as not final in res- 
pect of that relief and the court still 
retained control over t’ne proceeding and 
the power to extend time. The appellate 
court’s order dated 2-1-65 in saydng that 
it was functus officio for extending the 
time v.-as contrary to law. The legal 
position was not correctly brought to -the 
notice of this Court in Civil Re-vision 
No. 78 of 1965, and accordingly the reri- 
sion was not admitted. 

7. After the appellate court decree in 
Title Appeal No. 70/61, the trial court 
had also the power to extend time. Both 
the appellate court and the trial court 
had concurrent jurisdiction in the matter 
of extension of time in the facts and 
circumstances of this case. The appel- 
late court’s power to modify its own 
decree and grant extension of time is. 
unquestionable. The trial court had also 
po'wer to extend time granted by the ap- 
pellate court as time was not the essence 
of the decree and the period prescribed 
in the decree was not final and the court 
had the control over the proceeding to 
further extend the time. This view is. 
fully supported by AIR 1960 Andh. Pra 
271, M. Venkata Rami Reddi v. M. Adhi- 
narayana Reddy which has re-viewed the 
relevant decisions on the point. 

The result of the aforesaid discussion 
is that both the trial court and the appel- 
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late court had power to extend time ir) 
■the facts and circumstances of this case^. 

' 8. The next question for consideration 
is whether the trial court had still power’ 
tO' extend time after the appellate court 
refused the same on 2-1-65. The answer’ 
must be in the negative. The refusal of 
time by the appellate court was not with- 
•but jurisdiction. It had jurisdiction either’ 
to extend time or to refuse it. The ex-' 
istence of power does not affect the dis-- 
cretion vested in the court to refuse ex-- 
tension of time.t The observation of the 
. appellate court that after the passing of 
the decree it was functus officio was un-- 
doubtedly contrary to law; but it was 
not without jurisdiction. Its observation 
that it was functus officio was an illegal 
exercise of, jurisdiction. But the matter 
became final after the High Court refused 
to admit Cml Revision No. 78/65. The 
order of the High Court gave a final seal 
to the appellate court’s order that its 
jurisdiction ..was not exercised either 
illegally or with material irregularity. 

When over the same matter both the 
appellate court and the trial court had 
concurrent jurisdiction to extend time, 
and an adverse ' order was passed by the 
appellate court, the same matter cannot 
be reagitated’" before the trial court, 
though it had power to extend the same 
if the appellate court had not been moved 
in the matter. As between the parties, 
appellate court’s order constituted res 
judicata. 

9. Mr. Pal placed reliance on AIR 1966 
SC 1061 State of West Bengal v. Hemant 
Kumar and AIR 1965 SC 1970 Raja 
Gopal Rao v. Sitharamamma in contend- 
ing that as the appellate court had 
observed that it was functus officio, its 
order was without jurisdiction and, as 
such, a nullity, and would not constitute 
as a bar ousting the jurisdiction of the 
learned Munsif to pass an order extend- 
ing the time. This argument is based on 
confusion of thought.- As has already 
been said, the order of the appellate 
court that it was functus officio is not 
without jurisdiction. It; -had the power 
to extend time; -In exercise of jurisdic- 
tion lit passed an order which might be 
either right or wrong. A wrong order 
passed in exercise of jurisdiction is not 
"C. nullity. ' The aforesaid Supreme Court 
decisions have no application to the facts 
of this case. 

10. In the result, the order of the 
learned Additional Munsif refusing to get 
a, sale deed executed in respect of the 
Bari land is set aside and that refusing 
to extend time in respect of the house 
is confirmed. The Civil Revision is allow- 
ed in part. Parties to bear their own 
costs. 

'MVJ/D.V.C. Petition partly allowed. 


AIR 1969 ORISSA 10 (V 56 C 6) 

G. K. MISRA, J. 

_ Lakhyeswar Karrhi and others, Peti- 
tioners, v. Padmabati Karmi and others, 
Opposite Parties. 

Cvil Revn. No. 278 of 1966, D/- 25-6- 
1968, from an order of Sub J., Bargarh, 
D/- 31-8-1966. 

(A) Civil P. C. (1908), S. 115, O. 33 
R. 2 — Court not following provisions of 
O. 33 R. 2 — Order passed is irevisable — 
1958(2) Mad LJ 93, Dissented. 

If the procedure prescribed by law is 
not followed by the subordinate courts 
and if the.y exercise their jurisdiction 
illegally then a case for interference 
under section 115 C. P. C. arises. Whe- 
ther the court would, interfere in civil 
revision in a particular case depends upon 
the facts and circumstances of each case 
WiB Tjaime oi -vitAaiiOTi. Wot a bityad 
proposition of law cannot be laid do-wn 
that in no case the Court should inter- 
fere in ci-vil re-vision. 

Allowing parties to sue in forma pau- 
peris, essentially involves non-payment 
of Court fees but Or. 33 itself prescribes 
the stringent procedure for the success 
of such an application. If a court illegal- 
ly exercises jurisdiction by not follow-, 
ing the procedure prescribed by law and 
allows the application to sue in forma 
pauperis, such order can be, revised. Prin- 
ciple laid down in AIR 1961 SC 1299 that 
a re-vision in court-fee matters at the in- 
stance of a defendant is not maintainable, 
cannot be extended to cases under Order 
33, C. P. C. by analogy or implications. AIR 
1961 SC 1299. Disting. 1958 (2) Mad LJ 
93, Dissented. (Para 5) 

(B) Registration Act (1908), S. 17(1) (b) 

— Property valued over Rs. 100.00 P. — 
Relinquishment can only be by a regis- 
tered document. (Para 4) 

(C) Civil P. C. (1908) O. 33 K. 2 — 
Plaintiff receiving some properties,. — In 
due course his title over them is exting- 
uished — In application to sue in forma 
pauperis plaintiff ought to show the pro- 
perties and aver that his title is no longer 
there — Without such averment the 
application is liable to be thrown out. 

(Para 3) 

Cases Referred: Chronological Paras 
(1967) ILR (1967) Cut 163 = 33 Cut 
LT 601, Banshidhar Mohapatra v. 

Souri Samal 6 

(1961) AIR 1961 SC 1299 (V 48) = 

(1961) 3 SCR 1015, Rathnavarma- 
raja v. Vimala 5 

(1958) 1958(2) Mad LJ 93 = 1958 
Mad WN 351, Chinnamani Nadar 
v. Devagirubai Raj an 5 

R. N. Sinha, S. N. Sinha and R. P. 
Behera, for Petitioners; R. C. Misra (1), 
for Resp ondents. 

HL/HL/D319/68 • ~~ 
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ORDER: Plaintiff (opp. party no. 1) 
-filed a Title Suit valued at Rs. 9600/- on 
-which a court-fee of Rs. 1086/- was 
payable. She filed an application to sue 
in forma pauperis alleging that the total 
property belonging to her would be worth 
Rs. 240/-. The defendants contested the 
pauperism and took a specific plea that 
plaintiff was in actual possession and 
enjoyment of one-third of the property 
inherited by her from her mother in her 
own right, title and interest. Plaintiff’s 
interest would be about 7 acres and odd 
yielding an income of Rs. 1000/- per 
armum. The learned Subordinate Judge, 
Bargarh, came to the conclusion that 
plaintiff No. 1 was not in possession of 
the property she inherited from her 
mother. On that finding he held that she 
had no sufficient means to pay the re- 
quisite court-fee and allowed her applica- 
tion to sue in forma pauperis. Against 
this order, the civil revision has been 
filed. 

2. Mr. Sinha contends that the learned 
Subordinate Judge has recorded no find- 
ing that the Opposite Party No. 1 has no 
interest in the properties inherited by her 
from her mother and his finding that she 
was not in possession of those properties 
was contrary to the evidence on record 
and is based on a wrong notion of law 
that the draft record of rights is not ad- 
missible in evidence. Mr. Misra, on the 
other hand, contends that whatever may 
be the error the Subordiante Judge might 
have committed, this Court cannot inter- 
fere with it in revision and further the 
lower court’s order substantially involves 
the question of court-fee which can be 
assailed only by the State and not by the 
petitioners. 

These contentions require careful con- 
sideration. 

3. The contention of Mr. Sinha that 
the learned Subordinate Judge has not 
recorded any finding regarding extingui- 
shment of plaintiff’s title in her mother’s 
property is not disputed by Mr. Misra. 
The learned Subordinate Judge exercised 
his jurisdiction illegally in over-looking 
the provision of Order 33 Rule 2, C. P. C. 
which runs thus; 

"Every application for permission to 
sue as a pauper shall contain the parti- 
culars required in regard to plaints in 
suits: a schedule of any movable or im- 
movable property belonging to the appli- 
cant, wit’n the estimated value thereof, 
shall be annexed thereto; and it shall be 
signed and verified in the manner pres- 
cribed for the signing and verification of 
pleadings.” 

It would thus be clear that it was the 
paramount duty of the plaintiff to in- 
clude her share of the mother’s property 
in the schedule. She ought to have assert- 
ed in the application that there was ex- 


{G. K. Misra J.) 

tinguishment of her title in those proper- 
ties and the properties were no longer 
available to her. The pauper application 
did not contain such an averment. Even 
in her evidence in Court she does not 
clearly and tmambiguously assert that 
she lias no interest in those properties. 
Her evidence is; 

"I , permitted my sister Para to enjoy 
the entire properties of my m-other. I 
have executed any (no?) document in fav- 
our of my sister Para. I have not per- 
mitted Para but permitted my sister Jai 
to enjoy my mother’s land. - I have not 
asked my sister Jai and her son to give 
me back my share of mother’s land. There 
is no document to this effect.” 

XX XX XX 

"I have no interest whatsoever in my 
mother’s properties, I am not in need 
of enjoying my mother’s properties and 
hence I say that I have no interest there- 
in. I have not permitted my sister Jai to 
enjoy my mother’s properties”. 

4. Her evidence is not uriiquivocal and 
is shaky. There is no corroboration. Thisj 
statement has been, challenged by defen- 
dant No. 1 (D. W. 1). That apart, relin- 
quishment of property of the value of 
more than Rs. 100 can be made only by 
a registered document. Taking the entire 
matter into consideration, there can be 
no escape from the conclusion that the 
plaintiff has substantive title, and interest 
in 7 acres and odd of land which she in- 
herited from her mother. 

As admittedly she did not mention this 
item of the properties in the application 
as required under Order 33 Rule 2, C. P. C. 
the application to sue in forma pauperis 
was liable to be dismissed. 

5. The next question for considera- 
tion is whether the civil revision at the 
instance of the petitioners is not main- 
tainable. On analogous facts a learned 
single Judge held in Chirmamani Nadar 
V. Devagirubai Rajan, 1958 (2) Mad LJ 93 
that a revision at the instance of the de- 
fendant is not maintainable. His Lord- 
ship was of the \uew that allowing an ap- 
plication to sue in forma pauperis involv- 
ing the question of payment of court-fee 
affects the State and not the defendants. 

With great respect I do not subscribe 
to this \dew. Doubtless allowing parties 
to sue in forma pauperis essentially in- 
volves non-payment of court-fee but 
Order 33 itself prescribes the stringent 
procedure for the success of such an ap- 
plication. If the procedure prescribed by 
law is not followed by the subordinate 
courts and if they exercise their jurisdic- 
tion illegally then a case for interference 
under S. 115, C. P. C, arises. There are 
abundant authorities in support of this 
view even in cases arising out of an order 
allowing a pauper application. If 'the 
view is held that High Court cannot in- 
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terfere even if no (sic) subordinate courts 
do not at all adhere to any of the rules 
prescribed under O. 33 disastrous conse- 
quences would follow. Whether the court 
would interfere in civil revision in a par- 
ticular case depends upon the facts and 
circumstances of each case and the nature 
of violation. But a broad proposition of 
law cannot be laid down that in no case 
the Court should interfere in civil revi- 
sion. In this case the Subordinate Judge 
exercised his jurisdiction illegally in al- 
lowing the pauper application ignoring 
the position that she had means to pay 
court-fee. Rathnavarmaraja v. Vimala, 
AIR 1961 SC 1299 is not a case under 
Order 33, C. P. C. Its principle that a re- 
vision in court-fee matters at the instance 
of a defendant is not maintainable, can- 
not be extended to cases under Order 33, 
C. P. C. by analogy or implication. 

6. In recording of finding that the 
plaintiff is not in possession of the pro- 
perties belonging . to her mother, the 
learned Subordinate Judge has committed 
an error of law in saying that the draft 
record of rights is not admissible for any 
purpose. The matter is concluded by a 
decision of this Court reported in Banshi- 
dhar Mohapatra v. Souri Samal, ILR 1967 
Cut 163 wherein it was observed that it 
is admissible in proof of the fact that at 
the time when the draft record-of-rights 
was prepared, the tenant to whom the 
parcha slip was issued was found to be in 
possession by public servants in due dis- 
charge of their duties. In view of my 
conclusion that the plaintiff has substan- 
tive title in her mother’s properties, it is 
unnecessary to pursue the question ol 
possession. 

7. In view of the aforesaid discussion 
the plaintiff’s application to sue in forma 
pauperis is liable to be rejected as she 
has means to pay the requisite court-fee. 
The order of the learned Subordinate 
Judge is set aside and the civil revision 
is allowed with cost. Hearing fee Rs. 50. 
Mr, Misra for the plaihtiff prays for 
three months time for payment of the 
court-fee. Time is allowed. The record 
of the case be sent back at once as the 
case has been long pending. 

BDB/D.V.C. Revision allowed. 


AIR 1969 ORISSA 12 (V 56 C 7) 

S. BARMAN. C. J. 

Prasana Kumar Patra, Appellant v. 
Smt. Sureswari Patrani, Respondent. 

Miscellaneous Appeal No. 88 of 1967, 
D/- 2-5-1968 from order of Sub-J., 
Sambalpur, D/-19-7-1967. 

Hindu Marriage Act (1955), S. 24 — 
Maintenance pendente lite — Court ex- 


A.L R. 

penses — Act does not lay down scale — 
Divorce Act (1869), S. 36 lays down limit 
of one fifth of husband’s net income — 
Conduct of wife is a factor to be consider- 
ed — Court expenses to be granted should 
be reasonable. 

There is no doubt that the wife is en- 
titled to certain amount of maintenance 
pendente lite. But the question is what 
should be the reasonable amount? As for 
maintenance pendente lite, courts gene- 
rally allow it at one-fifth the income of 
the husband after necessary deductions. 
Under the Indian Divorce Act the maxi- 
mum alimony pendente lite has been fi^- 
ed at one-fifth the net income. Under 
the Hindu Marriage Act no such limit 
has been prescribed. In the absence of 
special circumstances, maintenance should 
be allowed at one-fifth the net income of 
the husband. As regards litigation ex- 
penses it should be reasonable. 

In determining the quantum of main- 
tenance the conduct of the parties is also- 
relevant; it is permissible for -the court to 
go into' the conduct of the wife with re- 
ference to ■ the question whether she 
should be held to have forfeited her claim- 
for maintenance in sympathy of her 
claim. AIR 1958 Raj 322, Rel. on. 

(Paras 3, 4) 

Cases Referred: Chronological Para? 
(1958) AIR 1958 Raj 322 (V 45)=ILR 
(1958) 8 Raj 843, Mukan Kunwar v. 
Ajeetchand 3- 

y. S. N. Murty, for Appellant. 

ORDER: This is a husband’s appeal 
against an order passed by the Subordi- 
nate Judge, Sambalpur, on the wife’s ap- 
plication for maintenance under S. 24 of 
the Hindu Marriage Act (Act 25 of 1955) 
by which the wife was granted Rs. 30 as- 
interim maintenance and Rs. 75 as litiga- 
tion expenses. 

2. The relationship between the hus- 
band and the wife does not appear to be 
very cordial in that on February 1, 1967 
the husband filed a suit against the wife 
under S. 9 of the Hindu Marriage Act for 
restitution of conjugal rights. During the 
pendency of the said suit the wife iiled 
this petition under S. 24 for interim main- 
tenance and for expenses of the litigation. 
According to the wife, the husband has 
sufficient income to the extent of Rupees- 
2,033 per year. The learned Subordinate 
Judge on appreciation of the evidence as 
discussed by him in his judgment, which 
I need not repeat herein, came to the con- 
clusion that taking a modest view of the 
earnings of the husband it will not 'be- 
less than Rs. 60 per month from the Pan 
shop and from his joint family lands. 

The reasoning on which he granted. 

Rs, 30 as interim maintenance is that the 
husband has no dependent to maintain 
ancl further . that in these hard days the 


V. Sureswari (Barman C. J.) 
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barest minimum expenditure for the 
maintenance of an adult will not be less 
than Rs. 30 per month and accordingly 
the learned Subordinate Judge thought it 
reasonable to direct the husband to pay 
Rs. 30 to the wfe as interim maintenance 
and Rs. 75 as litigation expenses. 

3. There is no doubt that the wife is 
entitled to certain amount of rhaintenance. 
But the question is: what should be the 
reasonable amoimt? As for maintenance 
pendente lite, courts generally allow it at 
one-fifth the income of the husband after 
necessary deductions. Under the Indian 
Divorce Act the maximum alimony pen- 
dente lite has been fixed at one-fifth the 
net income. Under the Hindu Marriage 
Act no such limit has been prescribed. In 

maintenance should be allowed at one- 
fifth the net income of the husband. As 
regards litigation expenses, it should be 
reasonable, Mukan Kunwar v. Ajeetchand, 
AIR 1958 Raj 322. 

4. In determining the quantum of 
maintenance the conduct of the parties is 
also relevant; it is permissible for the 
court to go into the conduct of the wife 
with reference to the question whether 
she should be held to have forfeited her 
claim for maintenance in sympathy of her 
claim. In the present case, evidently, the 
wife refused to stay with her husband by 
reason of which the husband had to file 
a suit for restitution of conjugal rights 
under Section 9 of the Hindu Marriage 
Act. 

5. The learned Subordinate Judge does 
not appear to have taken into considera- 
tion these aspects in fixing the quantum 
of maintenance granted to the wife. The 
finding of the learned Subordinate Judge 
is that the husband has an income of only 
Rs. 60 per month from the Pan shop and 
from his joint family lands. In these cir- 
cumstances, I think that a sum of Rs. 30 
per month as interim maintenance granted 
by the learned Subordinate Judge seems 
to be excessive. In this case, having re- 
gard to the income of the husband and 
the conduct of the wife Rs. 12 per month 
as representing one-fifth of the income 
of the husband ^vill be reasonable. 

6. In this view of the case, the order 
of the learned Subordinate Judge is modi- 
fied to the extent that the wife will be 
entitled to Rs. 12 per month as interim 
maintenance. As regards litigation expen- 
ses. the order of the learned Subordinate 
Judge allowing Rs. 75 is confirmed. The 
Miscellaneous Appeal is allowed in part. 
There \vill be no order as to costs. 

BDB/D.V.C. Appeal partly allowed. 


(Barman C. J.) 

AIR 1969 ORISSA 13 (V 56 C 8) 

S. BARMAN, C. J. AND S. ACHARYA, J. 

Sribatsa Misra, Petitioner v. State of 
Orissa and another. Opposite Parties. 

O. J. C. No. 448 of 1967, D/- 20-8-1968. 

Constitution of India, Art. 309 — Pro- 
motion of Government Servant — Unam- 
biguous order of promotion — Promotees 
governed only by the order. 

When an order of promotion is clear, 
unambiguous and self-contained, no con- 
ditions not incorporated therein can be 
implied. The promotees can only be gov- 
erned by that order and other statutor'/ 
rules regulating the conditions of service 
if any that were obtaining at the time. 
Petitioner was promoted as head clex'k 
and the only condition - being that he 
would continue to draw ’his origina’l pay 
as before until he passed the Accounts 
examination. Subsequently the Govern- 
ment by an order exempted the petitioner 
from passing the Accounts examination. 
The Orissa Ministerial Service Rules, 1963 
requiring the assistants to pass depart- 
mental examination, as a condition prece- 
dent to promotion, were not then in ex- 
istence; and they came into force about 
six years after the petitioner had been 
promoted to the post of Accountant al- 
though only his drawal of pay in the 
higher scale of Accountant was made 
subject to his passing the Examination. 
By a subsequent order the Government 
required all the persons holding the posts 
of Head Clerks to pass the examination 
in Accounts within two years, and failure 
to do so was to entail reversion. Peti- 
tioner having been reverted, Held that 
it was not open to Government to again 
require the petitioner to pass the Preli- 
minary and Final Examination as they 
purported to do by their subsequerit 
order dated October 1963, nor was it open 
to Government to take the view that the 
petitioner had not qualified himself to 
continue in the post of Accountant to 
which he had been promoted. 1967 SLR 
155, Rel. on. (Paras 10 to 12) 

Cases Referred: Chronological Paras 
(1967) 1967 SLR 155, Chief Secy, to the 

Govt, of Mysore v. S. C. 

Chandraiah 10 

B. M. Patnaik and G. B. Patnaik, for 
Petitioner; Advocate-General, for Op- 
posite Parties. 

BARMAN, C. J. : The petitioner chal- 
lenges an order of the Additional District 
Magistrate, Sundargarh, dated March 18. 
1967 by which the petitioner was reverted" 
from the rank of senior Upper Division 
Clerk to the rank of Junior Upper Divi- 
sion Clerk on the ground that he had not 
passed the Final Accounts Examination as 
required by Rule 9 of the Orissa Minis- 
terial Services (Method of Recruitment 
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and, Conditions of Service ■ of Clerks and 
Assistants , in the District Offices and Of- 
fices of Heads , of Departments) Rules 
1963 (hereinafter referred to as the 
Orissa Ministerial Service Rules). 

2. The petitioner’s main points are 
that the Orissa Ministerial Service Rules, 
1963, as prospective do not apply to his 
case: that he was exempted from under- 
going a course of training in Accounts as 
required prior to the Rules of 1963; that 
in any event he actually passed the Ac- 
counts Examination and should be deem- 
ed to have ' satisfied the appropriate rule 
or order — even if applicable to the peti- 
tioner — requiring the passing of such 
examination, all as discussed hereunder. 

3. Rule 9 of the Orissa Ministerial 

Service Rules, ;1963 which requires the 
passing of departmental examination as 
a condition: precedent for promotion to 
the higher posts in the cadre of ministe- 
rial service of the district offices, so far 
as .material, us this: ; 

''9. Promotion to the higher posts in 
the cadre of ministerial; service of dis- 
trict offices shall be subject to passing of 
departmental , examinations and such 
other tests, if any, as may be ordered by 
the head of^fhe district office in that be- 
half and shall be based on merit and 
suitability in all respects, with due re- 
gard to seniority, and will be made in the 
following manner, namely 

XX XX xx” 

For commencement , of the Rules, it is 
provided in sub-rule (2) of Rule 1, which 
is this; 

"1(2) They shall come into force on 
such date as the State Government may, 
,by order, direct.” 

The State Government by order directed 
the Rules to commence from April, 15, 
■1963. 

4. In the counter-affidavit filed on 
behalf of the opposite parties (State of 
Orissa and the Additional District Magis- 
trate, Sundergarh) in support of the order, 
of reversion it is said that according to 
Rule 9, the passing of the Final Accounts 
Examination is a condition precedent for 
promotion to the rank of senior Upper 
Division Clerk which is equivalent to the 
post of a Head-clerk previously held by 
,the petitioner: that the petitioner, was not 
eligible to hold the post of Head clerk as 
he had not till December, 1966 passed the 
Final,. Accounts Examination as required 
by the Orissa Ministerial Service Rules, 
1963 and the Accounts Examination Rules 
prior thereto. It was also stated that the 
petitioner was not exempted, from pass- 
ing -the said examination and that he ■ had 
been taken as Head Clerk under the 
orders - of the Collector only as a provi- 
r^ipnal measure. The records, ,, however, 
ildojnot show what has been stated in the 
counter-affldayit in support of. the order 


of reversion. The correct, position appears 
to be as hereinafter stated. 

, 5. On April, 1, 1948 the petitionei 
was appointed Lower Division Clerk in 
which post he was confirmed on April 1. 
1950. On July 18, 1955 he was promoted 
as Junior Upper Division Clerk. Two. 
years thereafter on June 1, 1957 the peti- 
tioner, then upper division clerk cum 
Store Keeper of Rajgangpur N. E. S. 
Block, was promoted to the post of Ac- 
countant of that office but he was to draw 
his salary on his then existing pay scale, 
until he passed the Accounts Examination 
in the Accounts Training School, Bhuba- 
neswar. Thereafter, by an order dated 
August 19, 1958 the Government of Orissa 
were pleased to exempt him, among 
others, from imdergoing the course of 
training in Accounts in the Accounts Train- 
ing School at Bhubaneswar as pre- 
scribed in Political & Services Depart- 
ment letter No. 4485 (68) CDF dated 
December 20, 1956. Thereafter in March. 
1960 he was promoted on a temporary 
basis as Progress Assistant which post, 
the petitioner states in his petition, he 
joined on August 1, 1960 and continued 
therein till August 31, 1964. In the mean-, 
time, the Orissa Ministerial Service Rules, 
1963 came into force with -effect from 
April, 1963 as .aforesaid. 

6. The circumstances in which after 
the Government exempted the petitionei’ 
from appearing in the Accounts Exami- 
nation, the question of the petitioner 
having been required to pass the exami- 
nation again arose, are stated hereunder. 

7. On April 22, 1965 Government 
Order No. 5275 (13) CD dated October 
19, 1963 requiring the passing of the exa- 
mination was for the first time communi- 
cated to the petitioner under memo No 
2553 (1) Estt. dated April 22, 1965. The 
said Government order of October 19', 
1963 purports to be a decision of the 
Government that the unpassed candidates 
holding the posts of Upper Division Clerks 
and Head Clerks in the blocks will be al- 
lowed two years time from the date of 
issue of the said order to pass the Pre- 
liminary and Final Accounts Examination 
prescribed by the Board of Revenue for 
the purpose: in case anyone fails to pass 
the tests within the period specified 
above, he will have, to quit or be down- 
graded; no exemption will however be 
allowed from passing the Accounts tests. 

8. The petitioner submits that he was 

not aware of the said order of Government 
dated October 19, 1963 prior, to the re- 
ceipt of the memo dated April 22, 1965. 
Alternatively he submits that assuming 
that he is bound by the said order of 
Government dated October 19, 1963, even 
so he actually passed the Examination: 
and should be deemed to have passed the 
Examination within the - period as requir- 
ed .by the said . order. . • 
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9, The reasoning, on which the peti- 
tioner claims that he shoiild be deemed 
to have passed the examination is, in 
substance, this. The two years time men- 
tioned in the said order of October 10. 
1963 requiring him to pass the Examina- 
tion should be counted from April 22, 
1965 that is, the date on which the order 
was actually communicated to and receiv- 
ed by him; in other words, according to 
the petitioner he was given time to pass 
the examination till April 22, 1967; in fact 
he appeared in the Final Accounts Exa- 
mination in December, 1966 — the last date 
of which was December 12, 1966. Al- 
though the result of the Examination was 
published on October 4, 1967 the petiti- 
oner claims to have passed the same with 
effect from T>ecemher 12, 1966 which was 
the last date of the examination; this 
claim is based on Government order dated 
June 28, 1956 quoted in paragraph 10 of 
the writ petition to the effect that 

"Clerk who passes the examination or 
test shall be deemed to have passed the 
same on the last date on which the exar 
mination or test was held” 

The petitioner having thus passed the 
examination the last date of which was 
December 12, 1966 must be deemed to 

have passed it on that date which was 
well within the period of two years which 
was not due to expire until April, 22, 
1967 in the case of the petitioner. But 
according to the opposite parties, the 
period of two years must be counted 
from the date of issue of the aforesaid 
Government order dated October 19, 1963 
so that, according to them, two years 
expired on October 19, 1965; and because 
the petitioner did not pass the examina- 
tion within this period, the opposite 
parties could revert him. 

10. But the crux of the point for deci- 
sion is; Can it be said in the circumstances 
of the case that the petitioner was bound 
to pass the departmental examination? 
In our opinion, having regard to the 
terms of the order of his promotion dated 
June 1, 1957, such promotion was not 

made subject to any condition that he 
should pass any departmental examina- 
tion. The order of promotion dated 
June, 1, 1957, was in these terms: 

"Sri Sribatsa Misra U. D. Clerk cum 
Storekeeper of Rajgangpur N. E. S. Block 
is promoted to the post of Accountant 
of that Block Office in the scale of 
90-5-120 P. M. with effect from 1st June, 
1957. _ He wiU, however, draw his 
salary in the existing pay scale of Rs. 70- 
2/1-90-E. B 4-100 until he passes the Ac- 
counts training class at Bhubaneswar. 

S. A. L. Nair 

District Magistrate, Sundergarh” 

I lt is clear from the aforesaid order that 
njs promotion was not subject to any con- 
dition. The only condition was in respect 


(Barman C. J.) 

of the salary he would draw on promo- 
tioi% and all that was ordered was that 
until he passed the examination, he would 
continue to draw pay in his then existing 
scale. But there was no ambiguity about 
the position that he was promoted as Ac- 
countant of the Rajgangpur Block Office. 
The order as worded cannot support the- 
contention that his promotion was made 
subject to his passing the Accounts Train- 
ing Class examination at Bhubaneswar^ 
This our view is supported by the deci- 
sion of the Supreme Court in Chief Secre- 
tary to the Government of Mysore v. S. C. 
Chandraiah, 1967 SLR 155, 158 (Para- 
graph 7). There, in an almost similar 
case, their Lordships laid down as fol- 
lows: 

"When the order of promotion is clear, 
unambiguous and self-contained, we can- 
not legitimately imply any conditions 
which are not incorporated therein. The 
promotees can only be governed, by that 
order and other statutory rules regulat- 
ing the conditions of service, if any, that 
were 'obtaining at that time’. We there- 
fore hold that the order promoting the , 
respondents as Assistants was not subject 
to the condition that they should pass any 
departmental test.” (the underlining!' 
(here in ' ’) is ours). 

11. In the present case, at the point of 
time — June 1, 1957 — when the peti- 
tioner was promoted by a self-contained 
order in such clear and unambiguous 
terms as quoted above, the Orissa Minis- 
terial Service Rules, 1963 requiring the 
assistants to pass departmental examina- 
tion, as a condition precedent to promo- 
tion, were not there in existence; in fact, ; 
as already pointed out the said Rules did 
not come into force until April 15, 1963; 
that is to say, until about six years after 
the petitioner had been promoted to the 
post of Accountant although only his 
drawal of pay in the higher scale of Ac- 
countant was made subject to his passing - 
the Examination. 

12. As regards the passing of the Exa- 
mination in the Accounts Training School, 
Bhubaneswar, as a condition precedent to- 
the drawal of a higher pay as Accountant 
than what he was drawing as U. D 
Clerk ciun Store-keeper, the Govern- 
ment by their order dated August 19, 
1958 exempted him from undergoing such 
training in the Accounts Training Class 
at Bhubaneswar. In fact, the Districi 
Magistrate, Sundergarh, also permitted I 
the petitioner to draw pay in the higher 
scale with effect from August 1, 195Y. 
After having thus exempted him from 
training in Accormts in- i;he-’ Accounts 
Training School in 1958 and permitted ' 
him to draw pay in the higher scale with 
effect from August 1957, it was not open 
to Government to again require the peti- ' 
tioner to pass the -Preliminary and Final ; 
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Examination as they purported to do by 
their subsequent order dated October 
1963, nor was it open to Government to 
take the view that the petitioner had not 
qualified himself to continue in the post 
of Accountant to which he had been pro- 
moted. 

13. This by itself is sufficient ground 
for quashing the order of reversion! It 
is unnecessary for us to go into the ques- 
tions as to whether the petitioner must 
be deemed to have passed the Examina- 
tion in compliance vdth the requirements 
of the Orissa Ministerial Service Rules, 
which he claims to have done in Decem- 
ber 1966 within the prescribed period; 
whether the order of Government dated, 
October 19, 1963, was not actually com-' 
municated and received by him imtil 
April 22, 1965; and whether the period 
of two years prescribed in that order 
should run from the date of that order, 
namely October 19, 1963 or from April 
22, 1965, the date of receipt of the said 
order by the petitioner, all which matters 
being purely questions of fact, we are not 
to deal with in this writ petition. 

14. In the result, therefore, the writ 
petition is allowed and the order of re- 
version of the petitioner dated March 18, 
1967 is quashed. The petitioner is entitl- 
ed to all salaries and emoluments due to 
him, on promotion, as permissible under 
the rules and according to law. The 
petitioner will also be entitled to costs. 
Hearing fee Rs. 100 (Rupees one hundred 
only). 

15. ACHARYA, J. : I agree. 

GGM/D.V.C. Petition allowed. 


AIR 1969 ORISSA 16 (V 56 C 9) 

G. K. MISRA, J. 

Sanyasi Behera, Appellant v. Onarasi 
alias Varanasi Kantamma and others, Res- 
pondents. 

M. A. No. 50 of 1965 with C. R. No, 81 
of 1965, D/- 6-8-1968 from order of Sub. 
J., Berhampur, D/-20-2-1965. 

(A) Civil P. C. (1908), O. 21, Rr. 63, 58 
— Sale of disputed property by A, B and 
C ih favour- of D — E attached property 
in execution of his decree against A, B 
and C — D’s objex^ion under O. 21 R. 58 
dismissed — D’s suit, under O. 21 R. 63 
as well as for declaration of his title — 
Sale by A, B, C in favo^ of F — ; E w'as 
also party in D’s suit buX his name was 
expunged hs. E’s claim waS satisfied ; 
D’s suit was Mecreed — SuitVfii^tl by F 
decreed against' A, B and C bu^dismissed , 
against D — In execution of mompy decree 
F attaching disputed property — 

C hot having any subsisting inte ^st in 

JL/JL/E533/68 ^ ^ 
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property — Objection by D under O. 21 
58 — D’s objection must succeed. AIR 
1963 Pat 225 and AIR 1945 Mad 333 and 
AIR 1959 Andh Pra 180, Dist. (Para 5) 
(B) Civil P. C. (1908), O. 21 R. 63 O. 1 
R. 10, S. 11 — Suit under — Judgment- 
debtors are not necessary parties but made 
parties — Effect. 

In . a suit under O. 21 R. 63, the judg- 
ment-debtors are not necessary parties. 
But if in fact the judgment-debtors are 
made parties and the suit is disposed of 
in their presence, they are bound by the 
decision in the suit and the decision 
would constitute res judicata as against 
them in all subsequent litigation. 

(Para 5) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Pat 225 (V 50)=1962 
BLJR 898., D. Ramkishuu v. Mst. 

Alakh Kuer 5 

(1959) AIR 1959 .Andh Pra 180 (V 46)= 
ILR (1958) Andh Pra 665, Vishwana- 
dham v. Basavayya 5 

(1945) AIR 1945 Mad 333 (V 32)=ILR 
(1946) Mad 79 (FB), K. Narasim- 
hachariar v. R. Padayachi 5 

R; C. Misra, for Appellant. 

JUDGMENT: Against one order both 
the miscellaneous appeal and the civil 
revision have been filed. It is the com- 
mon case of the learned advocates that 
miscellaneous appeal lies and the civil 
revision does not lie. The civil Revision 
is accordingly dismissed. 

2. The facts arising in this appeal may 
be stated in brief. On 18-12-58 defen- 
dants 1 and 2 and the husband of defen- 
dant 3 executed a registered sale deed 
(Ex. 1) in favour of defendant-4, the claim- 
ants under Order 21, Rule 58, C. P. C. 
One Satyabadi Panda attached the disput- 
ed property in E. P. 82 of 59 in execu- 
tion of a decree against defendants 1 to 
3. Defendant 4 filed an objection under 
O. 21, Rule 58, C, P. C. which was dis- 
missed on 20-10-60. On 11-1-61 defen- 
dant 4 filed Title Suit No. 7 of 62 (T. S. 
No. 5 of 61 B. M.C.) under Order 21, 
Rule 63, C. P. C. as well as for declara- 
tion of title and for vacating the attach- 
ment effected by Satyabadi Panda. On 
9-8-61 defendants 1 to 3 executed an 
agreement for sale of the disputed house 
in favour of Sanyasi Behera. Sanyasi 
filed T. S. 44 of 62 on 14-8-62 making 
defendants 1 to 4 as parties. 

On 22-12-62 T. S. No. 7 of 62 was de- 
creed in favour of defendant 4 declaring 
fiis title over the suit property as against 
defendants 1 to 3 (Ex. 3) and a decree 
(Ex. 3/a) was passed to the same effect 
on 7-1-63. It is to be noted that original- 
ly Satyabadi Panda was a party to . the 
suit. As during the pendency of the suit 
bis claims 'were satisfied by defendant's 1 
to 3, the attachment was raised and his 
-""Tie was expunged. On 22-8-63 T.- S. 
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AIR 1969 PATNA 1 (V 56 C 1) 

FULL BENCH 

R. L NARASIMHAI.L C. J., 

R. K. CKOUDHARY AND K.] SAHAI, JJ. 

- Maharaja Chintamani Saran 'Nath Sah 
Deo, Appellant v. Tikait Pratap Chandra 
Nath Sah Deo, Respondent. 

A. F. O. O. No. 181 of 1960, D/- 14-10- 
1966, from order of Sub-Divisional Offi- 
cer, Khunti, D/- 26-4-1957. 

Tenancy Laws — Bihar Land Reforms 
Act (30 of 1950), S. 14 — Applicability — 
•provisions do not apply to rent decree 
charged upon a tenure under S. 60 of 
Chhota Nagpur Tenancy Act — Remedy 
of decree-holder is not under the pro\i- 
sions of S. 14, 

S. 14 of the Bihar Land Reforms Act 
•does not apply to the case of rent or 
rent decree charged upon a tenure under 
■the provisions of Section 60 of the Chhota 
Nagpur Tenancy Act. The charge created 
under S. 60 of the Chhota Nagpur Ten- 
ancy Act is not contemplated by S. 4(a) 
-of' the Bihar Land • Reforms Act. The 
■nature of such charge is different from the 
charge defined in S. 100 of the T. P. Act. 
1963 BLJR 779 & 1962 BLJR 928, Ap- 
proved. (Para 12) 

A landlord has got a right to recover 
arrears of rent by enforcing' the charge 
on; the tenure or the holding. He may 
also, TOthout claiming to enforce . the 
-charge or where he is not entitled in law 
to enforce the charge, on account of 
•cessation of the relationship of landlord 
and tenant or on any other ground, sue 
the tenant on the personaT covenant to 
pay the rent. Such a suit obviouHy can- 
not be barred under .Ss. 4fa) and 4(d) 
Reforms A ct, and the recovery of 

FL/HL/D194/68 . . 

1969 Pat./l I G— 35 


the arrears of rent, , after obtaining a 
decree for the same by execution against 
the right, title and interest, of the tenant 
in any property is hot controlled by sec- 
tion 14 of the Reforms Act. AIR 1952 
Pat 42 & 1961 BLJR 38 & AIR 1914 PC 
111, Ref. (Para 9) 

Cases Referred: Chronological Paras 
(1963) 1963 BLJR, 779, Kameshwar 
Singh V. Govind Lai 1, 2, 6, 11, 12 
(1962) 1962 BLJR. 928=ILR 42 Pat 
687, Shri Thakur Lakshmi Narainji 
Birajman Mandir v, Umashanker 
Sinha, 1, 2, 6, 11, 12 


(1962) Misc. J. C. No. 289 of 1962 
(Pat),. Rani Umeshwari Kuer v. 
Nazmul Hassan 2 

(1961) 1961 BLJR 38=1960 Pat 
LR 252, Mathura Prasad Singh v. 
Binda Prasad Sinha 9 

(1952) AIR 1952 Pat 42 (V 39) = 

ILR 30 Pat 325, Ramkali Kuer 
V. Ram Bujhawan Singh 9 

(1932) AIR 1932 Cal 321 (V 19) = 

ILR 59 Cal 1202 (SB), Krishna Pada 
Chatter jee v. Manada Sundari 
Ghose 9 

(1914) AIR 1914 PC 111 (V 1)=ILR 
41 Cal 926j Arthur Henry Forbes 
V. Maharaj Bahadur Singh 9 


K. B. N. Singh, Janardan Sinha and 
S. B. N. Singh, for. Appellant; Lalnarayan 
Sinha, L. K. Choudhury and S. K. Chou- 
dhury, for Respondent. 

CHOUDHARY, J.:— This Full Bench 
has been constituted for deciding- the, 
following question's of law referred by a 
Division Bench of this Court: 

(1) Whether section 14 of the Bihar 
Land . Reforms Act applies to the case of 
rent of rent decree charged upon a 
tenure . under :the: provisions of section. 60 
of the Chhota- Nagpur Tenancy Act; 

(2) -Whether, the. , applicability .of ..sec- 
tion 14 of the Bihar Land Reforms Act is 
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excluded by reason of the fact that the 
charge on the tenure is destroyed on the 
vesting of the tenure in the State by vir- 
tue of the notification under section 3 of 
the Bihar Land Reforms Act; and 

(3) Whether the cases reported in 1962 
BLJR 928 and 1963 BLJR 779 were cor- 
rectly decided. 

2, The short facts are these: The 
decree-holder appellant filed a suit for 
recovery of arrears of rent against the 
judgment-debtor respondent, who was a 
tenure-holder, in the year 1949. The 
estate of the appellant-proprietor as well 
as the tenure of the respondent-tenure- 
holder vested in the State of Bihar before 
June, 1952, under the provisions of the 
Bihar Land Reforms Act (hereinafter to 
be referred to as the "Reforms Act”). On 
the 28th August, 1953, the appellant ob- 
tained a decree for recovery of arrears of 
rent, and levied execution in Execution 
Case No. 21 of 1956-57, by sale of certain 
moveables lying in the house of the .judg- 
ment-debtor, standing crops lying on 
plots, door leaves, tiles and other mate- 
rials of the house, and other moveable 
properties specified in the execution case 
including compensation money payable to 
the judgment-debtor under the provisions 
of the Reforms Act and by arrest of the 
judgment-debtor. The judgment-debtor 
filed objection to the execution on the 
ground that the decree obtained by the 
appellant subsequent to the vesting of his 
estate as well as of the tenure of the 
judgment-debtor was invalid and the 
execution case was not maintainable. 

The learned Sub-divisional Officer ac- 
cepted the objection and held that the 
decree was not executable. The decree- 
holder has, therefore, filed the present 
appeal. The appeal was listed for hearing 
before a Division Bench of this Court, 
and an argument was advanced before 
that Bench that Section 14 of the Reforms 
Act applied to the case of rent or rent 
decree charged upon the tenure under the 
provisions of Section 60 of the Chhota 
Nagpur Tenancy Act (hereinafter to be 
referred to as the "Tenancy Act”), and 
that the remedy of the decree-holder was 
to proceed under Section 14 of the Re- 
forms Act.- On behalf of the appellant, it 
was argued- that section 14 of the Reforms 
Act had no application . to his case, and, 
in support of this contention, reliance was 
placed on two Division Bench decisions of 
this Court in Thakur Lakshmi Narainji 
Birajman Mandir v. Umashanker Sinha, 
1962’ BLJR 928 and Kameshwar Singh v. 
Govind Lai, 1963 BLJR 779. It was con- 
tended on behalf of the respondent that a 
subsequent Division Bench of this Court 
in Rani Uriieshwari Kuer v. Nazmul 
Hassan, MJC No. 289 of 1962 (Pat) and its 
analogous cases took the view that the 
cases reported in 1962 BLJR 928 arid 1963 
BLJR 779 required reconsideration in 
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view of the submission, of the Counsel 
appearing for the opposite parties that the- 
giarge referred to, in section 65 of the- 
Bihar Tenancy Act, which is equivalent 
to section 60 of the Tenancy Act, i? 
covered by the prowsions of section 4 (d)- 
and section 14 of the Reforms Act, so that 
a claim made under section 14 would, un- 
doubtedly, be entertained by the Claims- 
Officer, as, _ in the opinion of their Lord- 
ships constituting that Division Bench, 
this aspect of the case did not appear to- 
have been considered in the two Division- 
Bench cases of this Court, referred to- 
above. That Bench, therefore, referred the 
case to be decided by a Pull Bench. 
Later on, all the writ applications filed in- 
those cases were withdrawn and the 
points remained undecided. The Division- 
Bench hearing this appeal, therefore, 
referred the above questions of law to be 
decided by a larger Bench. 

3. Under section 4'(a) of the Reforms- 
Act. on the publication of the notification- 
under sub-section (1) of Section 3, or sub- 
section (1) or (2) , of section 3A, such- 
estate or tenure, including the interests of 
the proprietor or tenure-holder in any 
building or part of a building comprised^ 
in such estate or tenure and used pri- 
marily as office or cutchery for the collec- 
tion of rent of such estate or tenure, and> 
his interests in- trees, forests, fisheries, 
jalkars, hats, bazars, mela and ferries andf 
all .other sairati interests as also his 
interest in all sub-soil, including- 
any rights in mines and minerals, 
whether discovered,, or undiscovered> 
or whether being worked or not, 
inclusive of such rights of a ■ lessee of 
mines and minerals, comprised in such 
estate or tenure (other than the interests- 
of raiyats or under-raiyats) vest absolute- 
ly in the State with effect from the date- 
of vesting free from all incumbrances and" 
such proprietor or tenure-holder ceases- 
to have any interests ih such estate or 
tenure, other than the interests expressly- 
saved by or under the provisions of this- 
Act. 

Section 4(d) of the Reforms Act lays- 
down that no suit shall lie in any .civil' 
Court for the recovery of any money due- 
from such proprietor or tenure-holder 
the payment of which is secured by a 
mortgage of, or is a charge on, such estate- 
or tenure and all suits and proceedings for 
the recovery of any such money which 
may be pending on the date of vesting- 
shall be dropped. Sub-section (1] of sec- 
tion 14 of the Reforms Act provides that, 
every creditor, whose debt is secured by 
the mortgage of, or is a charge on, any 
estate or tenure or part thereof vested-’ 
in the State under section 3 or 3A may, 
v^dthin six months of date of such vesting- 
or the date on which such creditor is dis- 
possessed under the nrovisions of clause 
(g) of section 4-, or within three months- 
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from the date of appointment of the 
Claims Officer, whichever date is later, 
notify in the prescribed manner his 
claim in writing to a Claims Officer to be 
appointed by the State Government for 
the purpose of determining the amount 
of debt legally and justly payable to each 
creditor in respect of his claim. Sub-sec- 
tion (3) of that section says that every 
claim of the nature referred to in sub- 
section (1) which is not duly notified to 
the Claims Officer within the. time and in 
the manner mentioned in the said sub- 
section shall be barred. Section 16 of the 
Reforms Act relates to the deter- 
mination of the amount to be^paid to the 
claimant according to the principles laid 
down in that section. 

4.. Section 65 of the Bihar Tenancy 
Act lays down that, where a tenant is a 
permanent tenure-holder, a raiyat holding 
at fixed rates or an occupancy raiyat, he 
shall not ' be liable to ejectment for 
arrears of rent, but his tenure or holding 
or part of his holding shall be liable to 
sale in execution' of a decree for the rent 
of the tenure or holding, and the rent 
shall be a first charge on the tenure 
or holding. Section 60 of the Tenancy 
Act similarly makes the rent a first 
charge on thie tenancy. 

5. Section 100 of the Transfer of Pro- 
:v perty Act lays down that where • immove- 

able property of one person is by act of 
parties or operation of law made security 
for the payment of money to another, and 
the transaction does not amount to a mort- 
gage, the latter person is said to have a 
charge on the property; and all the provi- 
sions hereinafter contained which apply 
to a simple mortgage shall, so far as may 
be, apply to such charge. It has further 
provided that nothing in this section ap- 
plies to the charge of a trustee on the 
trust property for expenses properly in- 
curred in the execution of his trust, and, 
save as othei-wise expressly provided by 
any law for the time being_ in force, no 
charge shall be enforced against any pro- 
perty in the hands of a person to whom 
such property has been transferred for 
consideration and without notice of the 
charge. 

6. Counsel for the respondent has sub- 
mitted an argument that the charge creat- 
ed imder section 65 of the Bihar Tenancy 
Act or section .60 of the Tenancy Act 
disappears under the provisions of section 
4(a) of the Reforms Act, according to 
which the tenure vests in the State free 
from all incumbrances. His argument is 
that section 4(a) does not make any differ- 
ence between a charge created by a con- 
tract or a charge created under a statute; 
the interests of the tenure-holder or the 
proprietor, as the case may be, vest ab- 
solutely in ■ the State free from the 
charges created by section 65 of the, Bihar 
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Tenancy Act or section 60 of the Tenancy 
Act; and, that being the position, steps 
for recovery of arrears of rent cannot be 
taken otherwise than as provided in sec- 
tion 14 of the Reforms Act. He has also 
submitted that the charge created under 
the above provisions of the two Tenancy 
Acts comes definitely within the purview 
of "charge” as .defined in section 100 of 
the Transfer of Property Act; and, in 
this view of the argument, he has urged 
that the cases reported in 1962 BLJR 928 
and 1963 BLJR 779 have not been cor- 
rectly decided. 

7. On behalf of the appellant, how- 
ever, an argument has been advanced that 
the question of the destruction of the 
charge created under the Tenancy Acts, 
referred to above, on the vesting of the 
estate of the proprietor or the tenure of 
the tenure-holder in the State under the 
provisions of the Reforms Act, does not 
arise, in wew of ,the subsequent enact- 
ment of the Bihar Recovery of Arrears of 
Rents of Outgoing Proprietors and 
Tenure-holders (Vested Estates and 
Tenures) Act, 1953 (Bihar Act III of 1953). 
It has further been submitted that, even 
if the above Act would not have been 
enacted, the charge created under the 
two Tenancy Acts was not contemplated to 
be destroyed under section 4(a) of the 
Reforms Act. It has been argued that the 
nature of the charge created under the 
Tenancy Acts is absolutely different from 
the charge defined in section 100 of the 
Transfer of Property Act. 

8. In my opinion, the argument ad- 
vanced by learned Counsel for the appel- 
lant is well founded and must be accept- 
ed as correct. The Legislature, while 
enacting Bihar Act HI of 1953, was well 
aware of the provisions of section 4(d) 
of the Reforms Act, according to which 
no suit could proceed for enforcing the 
charge on the tenure which had vested in 
the State and the person having the 
charge had to take recourse to section 14 
of the Reforms Act for recovery of the 
money covered by the charge. If, by en- 
acting those two sections in the Reforms 
Act, the Legislature intended to bring the 
charge created under the Tenancy Laws 
within the purview of those two sections 
of the Reforms Act, Bihar Act III of 1953 
would not have been enacted at all. The 
preamble of Bihar Act HI of 1953 says 
that Act to be an Act to provide facili- 
ties for the recovery of arrears of rents, 
including royalties, cesses and interest, 
due to an outgoing proprietor or tenure- 
holder of an estate or tenure vested in 
the State of Bihar in consequence of the 
operation of the provisions of the 
Reforms Act. 

Sub-section (1) of section 3 of Bihar 
Act III of 1953 says that, where an estate 
or tenure of a proprietor or tenure-holder 
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vests in the State in consequence of -the 
operation of the provisions of the Eeforms 
Act, the • outgoing proprietor or tenure- 
holder of such estate or tenure may, if he 
so desires, at any time within three 
months from the 17th day of December, 
1952, or from the date of vesting, which- 
ever is later, m.ake to the Collector in the 
prescribed manner, an application .in the 
prescribed form requesting that all 
arrears of rents, including those for 
which a decree has been passed by a 
competent court, due to him from tenants 
or lessees of such estate or tenure for 
any period prior to the date of , vesting, 
which were recoverable by him in respect 
of .‘"uch estate or tenure and the recovery 
of which is not barred by any law of 
limitation, may be recovered by the State 
Government and that, out of the actual 
collection of such arrears of rents, a 
sum equivalent to fifty per centum may 
be delivered to him, after deducting 
therefrom the arrears of cesses, including 
interest, referred to in section 4, and the 
remainder retained by the State Govern- 
ment to meet the cost of collection and 
other incidental expenses incurred by .it 
in connection therewith. 

Sub-section (7) of that section states 
that the amount of the arrears of rent 
recoverable by the State Government 
under this Act shall be deemed to be a 
public demand payable to the Collector 
and shall be recoverable under the pro- 
cedure provided in the Bihar and Orissa 
Public Demands Recovery Act, 1914. 

Sub-section (8) of that section is very 
important. It lays down that, notwith- 
standing any application made by an out- 
going proprietor or tenure-holder under 
sub-section (1) of section 3, such pro- 
prietor or tenure-holder may, until the 
application has been admitted by the 
Collector under clause (a) of sub-section 
(5), sue the defaulting tenant, or lessee 
under the provision of any, other law for 
the time being in force for. any arrears 
of rent included in the application. Sec- 
tion 5 of that Act provides that no , suit 
shall be brought in any. Civil Court in 
respect of any order passed by the. Col- 
lector under the Act in respect of any 
matter relating to the method of collec- 
tion or I the correctness or, otherwise, of 
the amount! collected or the payment of 
any amount to a proprietor or, tenure- 
holder. There is a proviso, to this section 
which is very important. It lays down 
that no order .of the Collector rejecting 
an • application under clause (b) of sub- 
section (5) . of section 3 shall be deemed 
to bar the jurisdiction of the Civil Court 
from entertaining a suit for the recovery 
of the arrears of rents in respect of 
which such application was made. 

This Act, therefore, ' definitely recog- 
nises .the rights of, the' outgoing proprie- 
tor or tenure-holder ■ to sue for recovery 


of arrears' of - rent , from the defaulting 
•tenant. Such a provision could not have 
been made in this. Act, if the realisation 
of rent being a charge oh the tenure or 
holding was intended to be covered by 
sections 4(d) and 14 of the Reforms Act, 
In this view , of the matter, it is abund- 
antly clear that • the proprietor ivas not 
required in law to go to the Claims Offi- 
cer under section 14 ' of the Reforms Act 
for recovery of the arrears of rent. 

,9. ,The charge created / under section 
65 of the Bihar Tenancy Act or section 60 
of the Tenancy Act is, in my view, not 
such a charge .which , could be destroyed 
because of section , 4(a) of the .Reforms 
Act. Even if a provision . like section 4(a) 
of the. Reforms Act would not have been 
in that Act, the charge under, section 60 
of the Tenancy Act in the present case 
would have been destroyed on cessation 
of the relationship of landlord and ten- 
ant between the parties. It is too well 
established by now that in order to have 
the reiit a charge on the tenure or hold- 
ing, the relationship of landlord and ten- 
ant must exist at the time of the, suit 
as well as at the time of the decree and 
the execution of that decree. , If the rela- 
tionship of landlord and tenant ceases to 
exist even prior to the execution of the 
decree, the decree has not the force of a 
rent decree and the charge created , by the 
Tenancy laws cannot be enforced.. 

If any authority is needed, reference 
may be made to a Privy Council decision 
in Arthur Henry Forbes v. Maharaj 
Bahadur Singh, AIR 1914 PC HI. 'It was 
pointed out by their Lordships _in that 
case that, to acquire the right which sec- 
tion 65 of the Bengal Tenancy Act gives, 
not only the person obtaining the decree 
must be the- landlord at the 'time,' but the 
person seeking to execute it by sale _ of 
the tenure must have the landlord’s in- 
terest, vested in him In other words, - the 
fight to bring , the tenure pr holding, ’ as 
the case may be, - to sale exists so iong as 
the relationship of landlord and tenant 
"exists. ’ Their Lordships*' further pointed 
out as follows-,:—,'-; 

"It seems to their Lordships clear on 
an examination of the different sections 
bearing on the subject that the right to 
bring the tenure or holding to sale under 
section 65 appertains exclusively to the 
landlords, and that a person to whom cer- 
tain rents are due, and who obtains a de- 
cree therefor after he has parted with the 
property in which the tenancy is situate, 
has no such right. The contrary view, 
their Lordships think, would give rise to 
a very anomalous situation. A zaniindar 
to whom certain arrears are due, as in the 
present case, may sell his property, with- 
out assigningV for purposes of his own, 
the back-rents as he is entitled to’ ’ do; he 
may then sue for those back-rents; before 
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any decree .is made in this suit, the ten-, 
ant falls, into arrears, to the new landlord 
who brings a similar suit. Both' the .ex-, 
landlord, and the present landlord obtain 
decrees for their respective , arrears. In 
whose decree , and on whose application is 
the tenure, to be sold?. The question ad- 
mits of only one answer — that it is the 
existing landlord alone who can execute 
the decree: the ex-landlord is an outsider, 
and, - whilst he can execute his decree 
against the debtor as a money decree, he 
has no remedy against the tenure itself.” 

Their Lordships also observed that the 
conception that either from the nature 
of the debt being arrears of rent, or the 
decree being for arrears of rent, the 
tenure becomes ipso facto hypothecated 
so to speak for the debt and that conse- 
quently the person to whom the debt is 
due, although he has ceased to be the 
landlord, and is, to all intents and pur- 
poses, so far as other rights and obliga- 
tions iindef the law are concerned, a total 
stranger to the property with which 
those rights and obligations are insepar- 
ably connected, he has the special remedy 
given to the landlord to recover arrears 
attached to the tenure, seemed to their 
Lordships untenable, for the charge creat- 
ed by section 65 is clearly in favour of 
the landlord. 

In a Bench decision ot this Court, to 
which I was a party, in Mathura Prasad 
Singh V. Binda Prasad Sinha, 1961 BLJR 
38, the same view was taken, and it was 
held that, in order to acquire the right 
which section 65 of the Bihar Tenancy 
Act gives for sale of the holding, not only 
the person obtaining the decree must be 
the landlord at the time of the passing 
of the decree but the person seeking to 
execute the decree by sale of the holding 
must have the landlord’s interest vested in 
him at the time of the execution case and 
that the right to bring the holding to 
sale exists only so long as the relation- 
ship of landlord and tenant exists, and 
it is the existing landlord alone who can 
execute the decree as a rent decree. It 
was further pointed out that this princi- 
ple applies equally to a case where a 
landlord ceased to be a landlord after 
he obtains a decree for arrears of rent 
and before he seeks to enforce it against 
the tenure or holding. A Special Bench 
of the Calcutta High Court in Krishna 
Pada Chatterjee v. Sm. Manada Sundari 
Ghose, AIR 1932 Cal 321 also took a 
similar view and there also it was held 
that, in order to acquire the right which 
section 65 of the Bengal Tenancy Act 
gives, not only the person obtaining the 
decree must be the landlord at the time 
but the person seeking to execute it by 
sale of the tenure or holding must have 
the landlord’s interest vested in him that 
the right to bring the tenure or holding 
to sale exists so long as the relationship 


of . landlord and tenant exists and that it 
is the existing landlord alone who can 
execute the decree, applies equally to a 
case where a landlord ceases to be land- 
lord after he obtains a decree for arrears 
of rent and before he seeks to enforce it 
against the tenure or holding as to a case 
where he ceases to be landlord before he 
institutes his suit for rent. In either case 
there is no relationship of landlord and 
tenant at the time when the remedy pro- 
rided by law is sought to be enforced. 
The right to bring the tenure or holding 
to sale exists so long as the relationship 
of landlord and tenant exists. 

It would be unreasonable to allow a 
landlord to file his petition for execution, 
part with his interest and still claim the 
benefits of Chapter 12 of the Act in respect 
of the subsequent sale. The sale is as 
much the act of the Court as the issue' 
of the sale proclamation. The question is 
one between landlord and third parties 
for even a sale under money decree will 
pass the tenants’ interest. It was further 
pointed out that the principle of the sta- 
tute is that only the landlord can bring 
the holding to sale and this involves that 
a sale held after his charge has ceased 
dees not pass the holding as distinct 
from the tenants’ right, title and interest 
therein. In Ramkali Kuer v. Ram Bujha- 
wan Singh, AIR 1952 Pat 42, a Bench 
of this Court held that a suit for arrears 
of rent is a suit of a double character. 
It is ordinarily a suit to enforce the 
charge upon the holding which is created 
by the provisions of section 65 of the 
Bihar Tenancy Act; and a decree which 
has the effect of enforcing this charge 
can only be made when the plaint is 
framed in such a manner as to comply 
exactly with the provisions of section 148 
of the Bihar Tenancy Act. The suit is 
also a suit to enforce the personal liabi- 
lity of the tenant to pay a certain sum of 
money to the landlord and a decree may 
be made enforcing this liability where a 
decree cannot be made enforcing the 
charge under section 65 of the Act. 

From the authorities quoted above, it is 
manifest that a landlord has got a right 
to recover arrears of rent by enforcing 
the charge on the tenure or the holding. 
He may also, without claiming to enforce 
the charge or where he is not entitled 
in law to enforce the charge, on account 
of cessation of the relationship of land- 
lord and tenant, or on any other ground, 
sue the' tenant on the personal covenant 
to pay the rent. Such a suit obviously 
cannot be barred under Ss. 4(a) and 
4(d) of the Reforms Act, and the recovery 
of the arrears of rent, after obtaining a 
decree for the same by execution against 
the right, title and interest of the tenant 
in any property is not controlled by sec- 
tion 14 of the Reforms -Act 
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10. It is true, as rightly urged by Mr* 
Lalnarayan Sinha for the respondent, 
that neither sub-section (8) of section 3. 
nor the proviso to section 5 of Bihar Act 
III of 1953, can be construed as an inde- 
pendent provision conferring right on art 
ex-landlord to recover arrears of rent 
as if it were a charge on the holding of 
tenure, as the case may be, if there is no 
such right under the law for the time bein.d 
in force dealing with the subject. But 
here we are concerned with the questioit 
of examining the true scope and content, 
of clauses (a) and (d) of section 4 and 
section 14 of the Reforms Act, especially 
the true meaning to' be given to the word 
"charge” occurring in clause (d) of section, 
4 and Section 14 of that Act. If the ex- 
pression "charge’' be construed in the wider 
sense, as urged by Mr. Lalnarayan Sinha, 
SQ as to incbide a ahacfta created either 
under section 60 of the Tenancy Act or 
section 65 of the Bihar Tenancy Act, the 
Legislature could not possibly have made 
such a provision as is found in sub-sec- 
tion (8) of section 3 or the proviso to 
section 5 of Bihar Act III of 1953. Aid 
can, therefore, be jtaken of these provi- 
sions with a view to clear any ambiguity 
that may be found in the aforesaid pro- 
visions of the Reforms Act, as disclosing 
the legislative intent. 

11. In 1962 BLJR 928 the appellant 
brought a suit against the respondent for 
recovery of mokarrari rent on the basis 
of a registered mokarrari deed. During 
the pendency of the suit, the proprietary 
interest of the intermediary vested in the 
State of Bihar on the 30th March, 1955, 
under the provisions of the Reforms Act' 
and the tenure-holder’s interest of the 
judgrrient-debtor vested in the State bn 
the 1st May, 1954. The suit, however, .was’ 
decreed on the 17th January, 1955, and 
the appellant filed an application for the. 
execution of that decree on the 24th' 
June. 19561. An’ objection was raised on 
behalf of the 'respondent as to the execu- 
tion of the decrete, and it was held by the 
executing Court, the learned Subordinate 
Judge, that the decree obtained- by the 
appellant was . 'a: nullity- in view of section 
4(d) of the Reforms Act and the execu- 
tion case could not, therefore, proceed and 
the appellant . had :the sole . remedy of 
realising the amount of the decree from 
the compensation which might be allowed 
under section 14- of the Reforms Act. It 
was held in that case that a suit for 
mokarrari :rent did not fall within the 
purview of' section . 4(d) of the Reforms 
Act, and the. reason was that the "charge” 
referred to in section 65 of the Bihar 
Tenancy Act was not such a "charge” as 
is defined in section 100 of the Transfer 
of Property Act. It was further pointed 
out that the expressions "charge” - and 
"mortgage” in. section 4(d) of the Reforms 
Act should be construed with reference 


to the provisions of the Transfer of 
Property Act where the same expressions, 
- have been used; and if the language of 
section 4(d) of the Reforms Act is inter-, 
preted in the context of the provisions of 
the Transfer of Property Act, it is mani- 
fest that a suit for mokarrari rent is not 
hit by the mischief of section 4(d) of the 
Reforms Act. 

It was further held that the appellant 
did not hav'e the status of a landlord at 
the time of passing of the decree and so 
the decree he obtained was . not a. rent 
decree and there was no charge created 
under section 65 of the Bihar Tenancy 
Act. It followed that section . 14 of the ' 
Reforms Act had no, application to that 
case and the Claims Officer had no juris- 
diction to proceed under section 14 of the 
Reforms Act and make an order for com- 
pensation under the provisions of that 
section. Their Lordships further held that, 
the claim was , entertainable., under section 
14 of the Reforms Act only if the credi- 
tor , had a debt which was secured by a 
mortgage of, or was a charge on, the 
estate or tenure which had vested under 
sec. 3 of the Reforms Act, and that was 
a condition precedent to the jurisdiction 
of the Claims Officer for proceeding under 
section 14 of the Reforms Act; and, in the 
absence of that condition, the Claims Offi- 
cer. had no jurisdiction to make an order 
for , compensation under that section. 

. Following the above decision, the same 
view v/as taken by another' Bench of 
this. Court in 1963 BLJR, -779. Those two 
cases have taken the view that the charge 
created under section 65 of the, Bihar 
Tenancy Act, which is equivalent to sec- 
tion 60 of the Tenancy, “Act, does not 
come within the purview of "charge” 
defined in,.,section 100 .of the Transfer of 
Property Act. .This view, if I may .be per-, 
mitted to say with due respect, 'is the 
correct view, arid I have not been able to 
firid put any reason to differ,, from, that 
view. It may be noted here that Bihar Act 
III, of 1953 does not appear to have been 
brought, to the notice of their Lordships 
in those two . cases, on the basis of which 
alone the . non-applicability of section 4(d'i 
and, section ,14 of the Reforms Act could 
have -been decided. The correctness of the 
decisions in those cases is further sup- 
ported. by the , provisions of Bihar Act 
III. of. 1953, which, as already observed, 
has ■ rnade , provisions for recovery of 
arrears of rent by the outgoing landlords, 
jriaking it perfectly clear that proceed- 
ings for recovery of such arrears of rent 
are not controlled by sections 4(d) and 14 
of the Reforms Act. , 

12. As a result of the above discus- 
sions, the law on the point appears to me 
to be clear that section 14 of the Bihar 
Land Reforms Act does not apply to the 
case of rent or rent decree charged upon 
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a tenure under the iprovisions of section 
60 of . the vChota Nagpur Tenancy .Act, 
and the two DMsion Bench cases of this 
Court reported dn 1962 BLJR 928 and 
1968 BLJR 779 were correctly decided. I, 
therefore, answer question No. 1 in the 
negative and question No. 3 in the afdr- 
malive. ,In view of the . decisions on those 
two questions, question No. 2 does not 
arise for conaderation, and I, therefore, 
•do not prdpose to answer that question. 

13. The case will now go , back to the 
Division Bench for disposal. 

14. NARASIMHAM, C. J. : I agree. 

15. . SAHAI, J. I agree. 

<GGM/D.V.C. Reference answered 

accordingly. 


AIR 1969 PATNA 7 (V 56 C 2) 

U. N. SINHA, J. • 

Hari Narain .Choudhary and others, 
Petitioners vi Ramnehi Kuer and others. 
Opposite Party. 

Civil, Revn. No. 1381 of 1966, D/- 11-8- 
1967, from order of 1st Addl. Sub-J., 
Muzaffarpur, D/- 10-8-1966. 

Civil P. C. (1908), O. 20, R. 18(2) — 
Transfer made after preliminary' decree — 
Such transfer should not be ignored at 
time of allotment. 

If transfers made before the prelimi- 
•nary decree in a partition suit is passed 
■can be taken into consideration,, there is 
no rea.soh ‘why transfers made after that 
■stage should be ignored altogether. All 
that happens- by .the preliminary decree is 
that the shares of the parties are deter- 
■mined. But when the question as. to equi- 
table distribution of the properties be- 
tween the several parties arises the court 
■should also consider the question of allot- 
ment of any particular . property which 
may have been -transferred by a parti- 
cular defendant, after the preliminary 
•decree was passed, to a bona fide pur- 
chaser. (Para 2) 

Prem .Lall, Parmeshwar Pd. , Sinha and 
Bishwanath Agraw.al, for Petitioners; S. 
C. Mukherjee, for Opposite Party.. 

ORDER ,This application has been 
•filed by some purchasers of some proper- 
ties from some of the defendants of a 
•partition suit. The parties to the partition 
•suit have been mentioned -in paragraphs 
■2 and 3 of this petition. It appears that, 
apart from the members, of the ioint 
family of Dharkhan ' Choudhary and 
•others, certain transferees were added as 
parties on the ground that they had pur- 
chased- soihe of. the .ioint family proper- 
ties involved .. in ; the litigation. The preli- 
minary d ecree of ipartition was passed on 
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the 30th August, 1952. During the course 
of the, preparation of the final decree, the 
present petitioners filed their applications 
in 1965, alleging that they had also pur- 
chased some of the joint family proper- 
ties from, some of the defendants, subse- 
quent to the passing of , the preliminary 
decree. The contention of these petitioners 
was that, as some of the .defendants had 
sold some particular properties to these 
petitioners, the question of .allotment of 
those properties in the patties of the 
vendors • may be considered in the final 
decree proceeding. These applications 
have been re.jected by the learned Addi- 
tional Subordiiiate Judge, substantially on 
the ground that, on the 8th April, 1964, by 
order no. 80, he had come to the conclu- 
sion that only purchases made before the 
preliminary decree was passed will be 
taken into consideration in the prepara- 
tion of the final decree, but no purchases 
made after the preliminary decree had 
beeri passed will be. taken into con- 
sideration. Apparently, in -view of 
this order, the Pleader Commis- 
sioner had ignored the transfers made 
after the 30th August, 1952, in favour of 
the present petitioners. 

2. It is urged by the learned Counsel 
for the petitiohers that there is no rea- 
son at all to ignore the transfers made 
after the preliminary decree had been 
passed, if transfers made before; that 
stage have been taken into consideration. 
It is argued that the Pleader Commis- 
sioner and the Court below should have 
considered the case of the petitioner on 
merit, before, rejecting it because of the 
previous order dated the 8th April, 1964. 

I am of the opinion that the contentions 
raised by the learned Counsel are valid. 
If transfers made before the preliminary 
decree v/as passed can be taken into consi-[ 
deration, I do not see why transfers made 
after that stage should be ignored alto- 
gether. All that had happened by the pre- 
liminary decree was that the shares of 
the parties were determined. But now the 
question as to equitable distribution of 
the properties between the several parties 
has arisen and the Court should also con- 
sider the question of allotment of any 
particular property which may have been 
■transferred by , a particular defendant, 
after the preliminary decree was passed, 
to a bona fide purchaser. Therefore,^ I 
would, set aside the order dated the 10th 
August, 1966, only with respect to the 
contention raised by the present peti- 
tioners regarding the question ' of allot- 
ment of the properties purchased by them 
in the years subsequent^ to 1952. The 
learned Judge should now consider the 
que.stions raised by the present petitioners 
on merit, that is to say, the question 
whether the properties purchased by the 
present petitioners can be conveniehtl-y: 
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and,, equitably -given-.,.., in the , allotment ol 
their vendors. ' ' .■ ', r. ' ■ V 

3. The application, is, therefore, allow- 
ed and the case remitted to the Court 
below- for . reconsideration in view of the 
observations made above. In the circum- 
stances of the case, -the parties should 
bear their own costs of this Court. 
yGW/D.V.C. Application, allowed; 

Case, remitted. 


- AIR 1969 PATNA 8 (V 56 C 3) 
RAMRATNA SINGH AND 
ANWAR AHMAD; JJ. 

The Relsand Sugar Co. Ltd., Appellant 
V. Thakur Girja Naridan Singh, Respon- 
dent. 

A. F. A. D. No. 114 of 1963, D/- 22-1- 
1968, against decision of Dist. J., Muzaf- 
farpur, D/- 5-12-1962. 

(A) Bihar Sugar Factories Control Act 
(7 of 1937), Ss. 18(2) and 19(2) — Bihar 
Sugar Factories Control Rules, 1938, 
R. 42A — Act and rules framed there- 
under void after coming into force of Es- 
sential Commodities Act — Civil Court 
has jurisdiction to try suits touching a 
contract in the form prescribed under the 
Act. AIR 1959 Pat 398 & AIR 1959 Pat 
403, Not foil.— (Civil P. C. (1908), S. 9) — 
(Essential Commodities Act (1955), S. 16 
(l)(b)) — (Constitution of India, Arts. 254(2), 
372 and 366 (10) and Entry 33 of List III 
of Schedule 7). 

R. 42A of the Bihar Sugar Factories 
Control. Rules prescribing arbitration by 
Cane Commissioner in matters touching 
an agreement referred to in Ss. 18(2) and 
19(2) of the Bihar Sugar Factories Con- 
trol Act and the said Sections 18 and 19 
are void and inoperative after the Essen- 
tial Corhmodities , Act came into force on 
1-4-1955. Therefore, an arbitration agree- 
ment between parties to a contract in the 
form prescribed under S. 18(2) of the 
above Bihar Act entered into in . Novem- 
ber 1955 is also inoperative and the civil 
court has .iurisdiction to try the disputes 
touching tire contract. The arbitration 
agreement cannot also be treated indepen- 
dently of the Act and the rules since the 
form of the contract is one prescribed 
under S. 18(2) of the Act bringing in the 
Cane Commissioner as the arbitrator. 

(Paras 3 to 5) 

The above Bihar Act and the rules 
framed under it were existing law -with- 
in the meaning of Cl. (10) of Art. 366 of 
the Constitution and continued to be in 
force under Art. 372. But when the Cen- 
tral Act, viz., the Essential Commodities 
Act passed in exercise of the powers con- 
ferred by Entry 33 of List 3 of Schedule 
7 to the Constitution came into force the 
pro-visions of the Bihar Act became in- 
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operative and .the ,, State Legislature’s at- 
tempt to. extend .‘the life of.; the saiid. Act 
beyond '30-6-55 was of no effect since it 
had not follo-wed the procedure prescribed 
under Cl- (2) of Aft. 254 of the Constitu- 
tion; Cr. W. J. C. Nos. 11 and Sr of 
1966, D/1 4-7-1966 (Pat) &,Misc. J. 'C. 
No.1344 of 1964, D/- 20-7-1966 (Pat), Foil; 
AIR 1956 SC 676, Dist; AIR 1959 Pat 
398 & AIR 1959 . Pat 403, Not Foil. . 

‘ . ' . ' . , (Paras 3 to'5> 

(B) Arbitration Act (1940), S. 34 -— 
Waiver — Plea that the Court has no 
jurisdiction in the matter should be taken 
before the written' statement is filed — 
Such a plea taken in the written state- 
ment will be of no effect. (Para 6) 
Cases Referred: Chronological Paras 
(1966) Misc. Juri. Case No. 1344 of 
1964, D/- 20-7-1966 (Pat),' Sugauli 
Sugar Works Pvt. . Ltd. v. Co- , 
operative Development' and Carie 
Marketing Union ' - 2, S' 

(1966) Cri. Writ Juri. Case Nos. 11 . • 

and 31 of 1966, D/- , 4-7-1966 = 

1968 Pat LJR 179, A. K.. Jain v... . 
Govt, of India ,2 

(1959) - AIR 1959 Pat 398 (V 46), . 

Sugauli Sugar Works v. Cane 
Commissioner ■ - ' ’ 3 , 4 

(1959) AIR 1959 Pat. 403 (V. 46)=,ILR ■ 

38 Pat 431,. Sasamusa Sugar Works . 

V.: Cane Commissioner; 3, ,4 

(1956) AIR 1956 SC 676 (V. 43).= 1956 
ScR 393, Tika Ramji v. State of 

v : p . 3 

Lalnarayan Sinha and Ramji Saran, for 
Appellant; Janardan Sinha and Surendra 
Dubey, for Respondent. 

. JUDGMENT: — This ■ appeal by the 
plaintiff arises out of a suit by a Sugar 
company, having a sugar factory, for 
recovery of a loan on the basis of a pro- 
missory note for Rs. 2000 executed by the 
defendant respondent in favour of the 
plaintiff on the 11th; February, 1957. The- 
defendant took two main pleas: (p the 
suit- did not lie on the ground that it was 
barred by rule 42A of the Bihar Sugar 
Factories Control Rules, 1938, made in. 
pursuance of certain provisions of the 
Bihar Sugar Factories Control Act, 1937,. 
and (2) the loan on the basis ot the pro- 
missory note was not an indeperadtent one„ 
inasmuch as this transaction, was connect- 
ed with the supply of sugarcane to the 
plaintiff company. Both the courts up- 
held the defence, but they did not record; 
any finding on the other issues arising, 
out of the pleadings. 

2. Mr. Lalnarayan Sinha, who appear- 
ed for the appellant, has contended that 
rule 42A is invalid, because the Bihar Act 
has been found by this court to be uncon- 
stitutional in the . 'uhreported decision im 
Cr. WJC Nos. : 11 and . 31 of 1966 (Pat) 
A. K. Jain v. Government of India decid- 
ed by a Bench of this court on .4-7-1966 
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and rule .42A has been found, to, be. invalid 
by another • unreported bench' decision of 
this court in.'Misc. .JC No. . 1344 of ' 1964 
(Pat) Sugauli Sugar Work's P.Art. , -Ltd. . v. 
Co-operative Development and Cane Mar- 
keting Union disposed of on 20-7-1966. 

3. Rule 42A contains , the provision for 
arbitration by the Cane Commissioner of 
Bihar in respect of any dispute touching 
an agreement referred to in Section 18(2) 
or Section 19(2) of the Bihar Act, and, 
it excludes the jurisdiction of the civil 
and the revenue courts in respect of any. 
such dispute. The relevant portion of 
Section 18 reads as follows:— ' 

"18(1) A Cane grower or a cane grow- 
ers’ co-operative society in a- reserved, 
area may offer, in the form and by the’ 
date described, to supply- to . the occupier 
of the factory,, for which the : area, is 
reserved, cane grown by the cane- 
grower or by the members of such cane- 
growers’ Co-operative . Society, as the 
case may be, not exceeding the quantity, 
if any, prescribed for such grower or Cane 
growers’ Co-operative Society. 

(2) The occupier or manager of a fac- 
tory for which an area is reserved shall 
enter into agreements, in such form, by 
such date and on such terms and condi- 
tions as m.ay be prescribed, to purchase 
the cane offered in accordance with sub- 
section (1)’’. 

Sub-sections (1) and (2) of Section 19 
enact: 

"(1) The Cane Commissioner may, after 
consulting the advisory committee or 
committees (if any) of the area concern- 
ed and the occupier - of the factory and 
after considering any objections that may 
be raised, issue an order declaring any 
area to be an assigned area for the pur- 
poses of the supply of cane to a parti- 
cular factory: 

Provided that in the case of a factory 
situated outside the State of Bihar such 
declaration shall only be made on receipt 
by the Cane Commissioner of an appli- 
cation in the prescribed form from the 
occupier of such factory requesting that 
an area shall be declared to be an as- 
signed area for the purposes of the sup- 
ply of cane to such factory. 

(2) Subject to the provisions of sub- 
section (5), the occupier of a factory for 
which an area has been assigned, shall 
enter into agreements for the purchase 
in the assigned area, of such quantity of 
cane as may be fixed by the Cane Com- 
missioner.’’ 

. It is unnecessary to refer to or quote 
sub-section (5) of this section, as it is not 
relevant nor is the proviso to subrsection 
(2) relevant. The courts below., acted on 
the .assumption, that rule 42A waS; valid; 
and in support of their, .finding Mr, . Jahar-' 
dan Sinha relied on the case .of ,Tika 
Ramji V. State of Uttar ... Pradesh,. AIR 


1956 SC. 676 and two. decisions of this 
court, viz.. Sugauli Sugar Works -.y. Cane 
Commr., AIR 1959 Pat 398 and Sasamusa- 
Sugar -Works v.. Cane Commr., AIR' 1959- 
Pat 403. One of the' questions raised' 
before the Supreme .Court was whether 
the U. P. Sugarcane (Regulation of Sup- 
ply arid Purchase) Act, 1953, was intra^ 
vires of th.e State Legislature dr it was- 
unconstitutional on account of the enact- 
ment of the Essential Commodities Act. 
by the Parliament in 1955 in exercise of 
the Legislative - powers conferred upon it 
by Entry 33 of List 3. It .was held by 
the Supreme Court that the U. P. Act 
of 1953 was intra vires. 

It is unnecessary to discuss the Supreme- 
Court decision in' detail, because the- 
position regarding the Bihar Act is dif- 
ferent from that of the U. P. Act and the- 
question as to the constitutionality or 
otherwise of the. Bihar Act has been dis- 
cussed in detail and decided by a bench- 
of this court in the aforesaid writ juris- 
diction case disposed of on 4-7-1966. . In 
this connection, paragraphs 38 ' and 39 of 
this decision are important. The Bihar 
Sugar Factories Control ,Act, which is- 
Bihar Act 7 of 1937, was originally; 
enacted to remain in force until the SOfn- 
June, 1941. Its life was extended' from- 
time to time by different amending ' Acts-' 
up to the 30th June, 1950. Its life was' 
further extended up to the 30th January 
1955 by Bihar Act 6 of 1950. This Act 
received the assent of the Governor on 
6-1-1950, but it came into force 'on 9-1- 
1950, the date when the assent was first 
published in the Bihar Gazette Extra- 
ordinary, as it has been laid down in sec- 
tion 6 of the Bihar and Orissa General 
Clauses Act, 1917 that a Bihar Act, when 
it is not expressed to come into force on 
a particular date, shall come into opera- 
tion on .the day on which the assent to 
the Act is first published in the official 
Gazette. Inasmuch as Bihar Act 6 had 
come into force on 9-1-1950, Bihar Act 
7 of 1937 and the rules framed thereunder 
were existing law within the meaning of 
clause (10) of Article 366 of the Consti- 
tution; and under Article 372 after the 
commencement of the Constitution, such^ 
a law w:as to continue in Bihar xmtil al-! 
tered, repealed or amended by a compe- ' 
tent Legislature. 

■Ultimately, by Bihar Act 7 of 1955, Sec- 
tion 1(3) was amended, and by that, 
amendment certain words were removed, 
as a result of which Bihar Act 7 of 1937" 
was to remain in force for an indefinite- 
period even beyond 30-6-55. Bihar Act 
7 of 1955 received the assent of the Gov- 
ernor on 30-3-55, but it came into force- 
on 20-4-55, when the assent was first 
published in the Bihar Gazette. . However 
in the meantime. Central , Act 10 of 1955. 
i. e. the Essential Commodities Act had; 
been enacted, and on receipt of the as- 
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sent of the President it came into force 
on 1-4-55. S. 16(l)(b) of the Central Act 
expressly provided that any other law 
in force in any other State immediately 
before the commencement of this Cen- 
tral Act in so far as such law controls 
and authorises the control of the produc- 
tion, supply and distribution of trade and 
commerce in, any essential commodity 
was repealed. In other words, Bihar Act 
7 of 1937, as it stood before 1-4-55 and 
the rules made thereunder stood repealed 
and became unenforceable in view of the 
provisions of Article 372 of the Constitu- 
tion. Further, that part of Bihar Act 7 
of 1937 which related to the control of 
sugar industry and the rules in respect 
thereof came to an end on 30-6-55 as the 
Bihar Legislature was not competent to 
extend their life beyond that date by 
enacting Bihar Act 7 of 1955. 

Their Lordships, therefore, distinguish- 
ed the decision of the Supreme Court in 
the Uttar Pradesh case, as it was not 
dealhig with the repeal of an existing 
law, like the Bihar Act, as it stood prior 
to ir4-55. It was further held by their 
Lordships of this court that even the 
validly separate part of the Bihar Act 
relating to production, supply and distri- 
bution of sugarcane will fall under Entry 
33 of . List III, a matter within the con- 
current legislative competence of both 
the Parliament and the State Legislature 
and the latter was not competent to 
enact Bihar Act 7 of 1955, and to extend 
the life of even the severable part of 
Bihar Act 7 of 1937, \Vithout taking re- 
course to the procedure .prescribed in’ 
clause (2) of Article 254 of the Consti- 
tution, but, unfortunately, Bihar Act 7 of, 
1955 did not receive the assent of the 
President, and, therefore, being repugnant 
to certain provisions of the Central Act,, 
it could not have any effect, and it was 
Void on this ground as well.. 

Following this decision, it was held by, 
another bench of this 'Court on 20-7-1966’ 
in Misc. J. C. No. 1344 of 1964 (Pat) that 
rule 42A of the • Bihar Sugar ■ Factories 
Control Rules; 1938, was void. Mr. Janar- 
dan Sinha had no answer to these deci- 
sions, 'which are binding on us. 

4. Mr. janardan Sinha also cited two 
bench decisions of this court, viz., AIR 
1959 Patna 398 and AIR 1959 Pat ,403. 
But the question now raised was not dis- 
cussed at all ,the case ' of Sugauli 
Sugar Works, and it was assumed that 
the Bihar Act ana\the rules were valid. 
In .the other, case \aIR 1959 Pat 403, 
there is an observatusm in paragraph 8 
of the report that the validity and consti- 
tutionality of the Bihar Rules of 1938 
have been upheld by, this court in the 
earlier case. i. e,, AIR. 1959 Pat 398; but 
actually that question was not discussed 
in either of the t\vo cases and the Bihar 
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rules were assumed to be valid and. con- 
stitutional. Mr. Lalnarayan Sinha’s .con- 
tention that rule 42 A of these rules and 
the relevant sections , of the Bihar Act 
are void must, therefore, prevail. 

5. An alternati-ve argument of Mr. 
Janardan Sinha was that the promissory 
note, on the basis of which the plaintiff 
instituted the suit, was not independent 
of .the contract entered into between the 
appellant and the respondent. Exhibits 
C and C-1 dated 2-11-55 and 4-11-55 are 
agreements in the prescribed form — Ext. 
Cl being in Form XI under section 18(1) 
in respect of the offer by a cane grower 
in a reserved area for supply of cane to 
the factory and Ext. C being in Form 
XIII under section 18(2) between the fac- 
tory and the cane grower in a reserved 
area. These forrh's are in Appendix III 
to the Rules made under Ss. 18(1) and 
18(2), respectively, of the 1937 Act, read 
with rules 25 and 28 of the Rules of 1938. 
The respondent executed these agreements 
in favour of the appellant company. Ext. 
Cl was required to be executed by the res- 
pondent only as a canegrower. Ext. C was 
to be executed by the respondent as well 
as by the factory representative, but the 
signature of the latter is wanting. There 
is a clause in Ext. C to the effect that 
any dispute between the parties regarding 
the quality and condition of the cane, 
the place of delivery, the instalments and 
other matters pertaining to this agree- 
ment, shall, be. referred to the Cane Com- 
missioner’.for decision, or if he so directs 
to arbitration in the manner provided 
for in the rules, and (that no suit shall lie 
in a civil or revenue court in respect of 
any such . dispute. In pursuance of this 
clause, it is alleged -by the respondent, 
the dispute; regarding the promissory .note 
has been already referred to the Gane 
Commissioner; but, as was rightly con- 
tended by Mr, Lalnarayan Sinha, in view 
of the decision , that Rule .42 A, which 
prc’vides; for arbitration, and Section 18 
of the Bihar .Act became void after 1-4- 
55, the agreements in pursuance of ;that 
section entered into between the , parties 
sometime in November. 1955, are also 
void, and therefore, the arbitration clause 
mentioned in Ext.. ,C became inoperative. 
(In the portion of the judgment that fol- 
lowed it was held that there was nothing 
in the agreements or in the promissory 
note that one is dependent or connected 
with the other. Judgment then proceeds:) 

Mr. Janardan Sinha, however, submit- 
ted that the agreements should be inter- 
preted as contracts between the parties in- 
dependently of the Act and the rules as 
well. Even if that contention be accept- 
ed the respondent has not adduced evi- 
dence in the suit for the purpose of show- 
ing that he has supplied sugarcane to 
cover the whole or part of the dues of 
the company based on the promissory 
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aiote and the advance for iihplements arid; 
manures. We are unable to agree with 
Mr. Janardari ,Sinha that the arbitration 
clause mentioned in. Ext. C should also be' 
treated as an agreement indep^endent of 
the Act and the Rules. - it will, 'be 
noticed ' that the - ' arbitration ' clause was 
incorporated in Ext. C because the agree- 
ment form itself was prescribed under ■ sub-' 
section (2) of Section 18. It is„ therefore,' 
difficult to accept ■ the cdritentiori ' of ^ Mr. 
Janardan Sinha- that such an arbitration- 
clause bringing in the Cane' ^Commissioner 
‘ as arbitrator would have been incorporat- 
ed by the parties in the contract indepen- 
dently '.of the form prescribed by Section 
18(2) of the Act. . ' 

6. Mr. "Xialnarayari Sinha submitted' 
also that section 34 .of the Arbitration 
Act is a bar to. the . respondent’s . plea 
about the arbitration ' clause, because the 
respondent did not apply to the .trial 
court to stay the proceedings ’ of 'the suit 
on account of ’ the' arbitratiph clause^ 
before filing his written .statemerit. ...Mf’.- 
Janardan'^Sinha submitted that.'the .iufis- 
diction' of the court' 'was qu^stioned-dn 
paragraph 14. of '.the written, statement 
where, if was alleged that the, jurisdiction, 
of the' -civir court ."was oristedt ahd ' the 
Cane Commissioner was the phly„. proper 
authority;,' 'to decide ', the . disprite:' '.Buf 
Section 34 of the 1940' Act lays .down .fha-t 
such, a plea'ishduld. .be. taken , before ', the 
written statemerit is' .filed. . This conten- 
tion .of Mr. . Lalnarayari.'^Sirihk . should, 
therefore, prevail. 

7. In view of the 'foregoing discussions,' 

the judgments and , decrees of the courts 
beldw'.-'arej set aside arid the s.uit is re- 
manded’ to the trial court for^dispdsai iri' 
accordance with law, after giving, oppor- 
tunities fo the parties to adduce, /further 
evidence .and also to, place their ' argu- 
ments. .The suit wad instiffited 'iri 1958, 
and, therefore, the trial co'urt', must dis- 
pose of th'e same by. the 30th 'April, 1968, 
Counsel for the parties,' in whose pfesenpe. 
this judgment has been . dictated, ' have 
been a.sked to write to their ^‘dhents ' to 
appear in the trial court' 'fiy', the 1.8th 
March," 1968, at the latest'.and Pak'e. neces- 
sary steps. ' .The appeal is''aliriv}ed,;.'as,’ihdi 7 . 
Gated 'above. Costs will abide thd . result./ 
T'VN/D.V.C. ' Appeal allowe.d.. 
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R. L. NARASIMHAM, G. J; AND 
B. D. SINGH, J. 

Rama' Shankar Singh; and • others,' Peti- 
tio.nersv. The , Principal, Darbhanga Medi- 
cal College and others; Respondents. ; • 
Civil Writ- Jurisdiction Cases Nos 97-, 
104 and 111 olU968, D/- 5-4-1968. - 

(A) Constitution of India, Art. 14: _ 
Medic al Council'- of India, Regulations ■ — 
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Classification ' between B. Sc. (Honours) 
candidates arid other B.Sc. candidates 
— . Classification held violative of Article. 

The direction that all candidates having 
B. -Sc. (Honours) degree should be admit- 
ted straightway and should thus be pre- 
ferred to candidates with B. Sc. (Pass) 
degree ifr'espective of the marks obtained 
by them is unreasonable and violative 
of Article 14. Undoubtedly, it is right in 
saying that B. Sc.- (Honours) candidates 
ma.y be taken as a separate group or class 
by themselves; but there seems no rea- 
sonable nexus between the principle on 
which the classification is made and the 
object to be achieved by the impugned 
regulations, viz., securing suitable; candi- 
dates for admission to. the Medical course. 

, (Para 8) 

Hence, a blanket order, directing auto- 
matic admission to the Medical course of a 
B. Sc. (Honours) graduate, irrespective of 
the marks, obtained . by him, will not 
satisfy the test of "reasonableness” of the 
nexus between the basis . of . the classifi- 
cation and the object to be achieved.' If 
the marks obtained are completely 
ignored and -B.Sc." .(Honours) candi- 
dates are . admitted ; .straightway, it 
may be very, unfair to those B.Sc.. 
(Pass)- candidates, who have got much 
higher marks.; . - (Para 8) 

’ (B) Medical, Council , Act (1956), S. 19A 
(as . amended in , 1964) — Draft regula- 
tion — Sanction by Central Government 
— Advisory' Value. 

, Sub-section , (2) of section 19A requires 
that evefy draft regulation should first be 
sent to air State Governments for their 
opinion, and, they have to be subsequently 
sanctioned ' ‘ by the Central Government. 
In The absence of any evidence that these 
were forriially sanctioned by the Central 
Government, they have only advisory 
value. ■ (Para 6) 

'(C) Constitution of India, Art.' 226 — 
Medical Council Regulations ■ — Consti- 
tutionality of circular under challenged — 
Relief.!' ' . 

VThe' right of proper, consideration of an. 
application for admission according to 
valid iristriictipns after, ignoring the un- 
cqristitufionai- part !.bf the same is a right 
distinct from the. fight of securing admis- 
sion. When, adiriissions have already taken 
place .and the students who have been ad- 
mitted, have joined . the medical course 
anR,' paid , the ' necessary fees it will not 
be. 'proper,, to .cancel all their admissions, 
eiven though - those admissions might have 
been., based; -on,- the impugned circular 
which , has . been . held to . be unconstitu- 
tional. AIR 1968 Pat 3 (FB)„Rel. on. 

•RParas 9, 10) 

Cases Referred: . Chronological Paras 

(1968). AIR 1968 . Pat 3 (V 55)=ILR. 

■ 46 Pat. 616 .(FB), Umesh Chandra 
Sinha v. V. N. Singh 9 
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, , Basudeva -pPrasad, ,,.Karunaf?^;Ijfidh^n 
Keshay, ; ;Ra'yl.Nandan ; -Sahay * 'and‘i'Nar^I 
dra - Prasad,', .for ; Petitioners; ;; Addl.’.VjGovtl 
Pleader, and;'M/s. Baidyaiiath- Prasad’ -Nor 
II, Bindeshwari -Prasad .Ch'audHary]- 
Keshari Singh, Rameshwar Nath ■ Rai’' 
Ra.iendra Deo, , Narayan Prasad Singh’ 
Parmeshwar Prasad. Sinha , arid . Arun 
Bihari Mathur, for Responderits. , , . ‘ 
■ NARASIMHAM, C. J. These :,thr^e, 
writ petitions deal with the sanie ;ques- 
tions of law and fact, and .hence ''were, 
heard together, and vrill be disposed of 
in one judgment. The number of the Ao- 
nexures given in this judgment are tho^e 
given in Civil Writ Jurisdiction Case No.-. 
97 of 1968. . ■ - 

2. There are two Government Medicob 
Colleges in the State of Bihar, one at Day- 
bhanga and the other at Ranchip v^'erie 
students are admitted for the jVf; ±5. ij. §; 
Course. Sorhetime in October, 1967,- appli- 
cations were invited for admissions to 
the said course. The qualificatioris' pre- 
scribed for siich admissions were as fol_: 
lows (Annexure A): The ' -applicarits- 
should have passed either (i) 'the'’ First- 
Year Science of Three-year Degree 
Course with Physics, ■ Chemistry and Bio- 
logy, or (ii) Pre-medical or Pre-Profes- 
sional Examination or any other exami- 
nation equivalent thereto. In- the prospec-' 
tus for admission^ it .was further staled 
that "Candidates with B. Sc. (Honours) 
are admitted straightway ‘ to the _ course' 
provided Honours has been obtained^ ih 
one of the following subjects: (a) Physics, 
(b) Chemistry, (c) Botany, , and ,(d) Zoo- 
logy” — see paragraph 2 of Annexure I 5 
(hereinafter referred to as the impugned 
circular). It is admitted that this circular 
about the admission of B. Sc. (Honours) 
candidates straightway was issued by the 
Government of Bihar. 

The ■ three petitioners had all passed 
the First Part of the. Three-year .Degree 
Course with Physics, . Chemistry and . Bib--. 
logy from the .Bihar University, . and.,'the.- 
total marks obtained by therri were 57.5,; 
per cent ; (petitioner in. C. W. J. C. 9.7), 
57.8 per . cent (petitioner in C. ,W. J., C, 
104) and 57 -per cent. (petitioner in. C. W, 

J. C. 111). They were, however, ript adinit- 
ted, and respondents yNos. 6 to 20, whq' 
had passed B. Sc. (Honours), were , admit-; 
ted, even though the percentage of marks 
obtained by them,, was very much lower 
than the percentage of marks obtained ,by 
the petitioners. This was mainly because 
of the impugned' , circular '.(m.entioned,' 
above), which directed that ' "B. Sc. 
(Honours) applicants , should be admitted 
straightway, irrespective- of the; marks 
obtained by them. 

The petitioners „have challenged this 
actiori of the authorities .on two grounds.' 

U) The impugned .circular' is^dnyalid 
because it is Tnconsisterit with the - sta- 


tutory,, regulations ^^made .,by„ the. All.India 
Medical .'Council, ' ■ prescribing' • ■ -the . riiini- 
riiiifn ..marks ..for admission'-.'to' the ; Medical 
C6urse;*'jarid r:., • . ' ■ 

- .'(iih’Even.;!! It .be . Eeld that the . quali- 
ficatipns '.prescribed ^.by the , All'Endia 
Medical .Cburicil.have no .’statutory r, force, 
nevertheless thnirnpugried circular .is ' un- 
constitutio'rial . . as . .violative of Article , 14 
of the , Cbrist'itution. , 

Thp All IridiaMedical Council, (here- 
inafter referred ' Tto. a's the Council) is a 
statutory- body cbristituted .urideir the pro- 
visions, of the' Indian Medical Couricil Act, 
1956 .'(hereinafter , referred to as the Acth 
That ■ Act 'underwent.' ^extensive , amend- 
ments by ' the Indian ' ‘ Medical Couricil 
(Arnendment)- Act, 1964. '.A ..new Section 
19A, '.which was inserted in' the Act, rriay 
be' ri rioted; f'j ' ' ' ■ 

"Minimum stsndard of' medical educa- 
tipn.i : ■ '' 

.19A..'(1) The. Council , 'may prescribe the 
tnihim'um'stahdards of; medical education, 
required,,, for granting recognised medical 
qualificatipris-- (other .than post-gradUate 
medical, "qualifications), by. Universities or 
medical ‘ institutions in ' India. 

(2) Copies of the, draft, regulations and 

of all , subsequent;,, amendments, thereof 
shall be furnished ’ by. the'- Council "to all 
State Governmerits arid the Council shall, 
before submitting the ' regulations or any 
amendment thereof, ,, as 'j the .^case' may be, 
to the .Central Govefnriae'nt .for , sanction, 
take into consideration the comments of 
any State " Government received within 
three months from the furnishing of the 
copies as aforesaid.; ,. ' . . ^ 

(3) The Committee ' shall frprn .tune to 
time report to the Council on the efficac.y 
of the regulations and may recommend 
to ,. the Council such amendments thereof 
as if may think fit.” 

Consequential amendments were also- 
made to section 33 of the Act, conferring 
power ori‘, the, Couricil to make regulations 
and. anew clause (j) was inserted in that 
section to .the fpllowng effect: . 

, "the cpurses arid period of study and of 
practical training to be undertaken, the 
subjects of examination and the standards 
of proficiency thereiri to be obtained, in 
Universities or medical institutions for 
grant . of recognised medical qualifica- 
tions;” 

Sometime in Nov., 1964, the Council 
adopted the following regulations (omit- 
ting immaterial ' portions), dealing with 
admission to Medical Course (Annexure 
G):- - ' 

’ "PROFESSIONAL EDUCATION 
RECOMMENDATIONS OF THE 
MEDICAL COUNCIL' OF INDIA ■ _ . 
Adopted; by . the Medical Council ofrlndia 
on 22/27th November, .1964 (Under-Gra-; 
duate,: Medical Circular)., ;;r, .- 
-1. ADMISSION -.^TO iTHE . MEDICAL 
COURSE; 
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No candidate , should , de '.allowed; to -.begin 
the medical .curriculum proper 'uritil:' ': 

Jit. V' > .J** ,1;.. ^ 

(ii) He has.' passed; . ...^ ' . 

. (a) -The Intermediate examinationl- in 
the. medical- group - of ;an Indian Univerr 
•sityAvhich includes . a practical 'test;,.or- 

(b) The Intermediate . examination in 
Arts or : Science . ;ofr an Indian University 
with- Physics,' Chemistry , and Biology and 
-.which- ’shall include ; a ..practical -test- in 

these ;sub.iects: .or.' v. -. .. , . 

(c) examination of an . Indian 

University, if - Physics, ' Chemistry.; and, Bior 
logy have. been "taken in the, Intermediate 
examination '\vith' a practicaPtest in these 
subiects. : 'i.-- • ’i.;.;; 

- NOTE:—, A kudent who. has, passed "the 
B. Sc. examination with two of . the three 
subjects mentioned above, would be ‘ ad- 
mitted to the -Medical course if he passed 
the third subject in pre-professional dr 

• (fJ . The Pre-Professional Examination 
(Pre-Medical) after passing either the 
Higher Secpndary .School Examination- or 
the_ Matriculation ’ or .equivalent, exami- 
nation and , the Pre-Uhi-yersify. ejcamina- 
tion with Physics, Chemistry,., -Biology and 
English.' • ... ',.r‘ '1 

,(iii) And the candidate has,, passed the 
above examination with 'compulsdfy 
English. , • - • ' . 

Note . (1) . * ■ ■ •Jh . • 

(2) Candidates should have obtained, not 
less than 45% marks at any of the Uni- 
versity- -examination, mentioned under 

(3) • . * . * ... 

These regulations were described as 
recomihehdations of the Medical Coun- 
Ii^dia” dealing with 'Under-graduate 
Medical curriculum. It will ' be noticed 
that, though B.Sc. 'examination of an 
Indian -University; is ^prescribed as one of 
the qualifications, B.Sc. (Honours) exami- 
nation is, not .expressly referred to; but it 
IS stated on affidavit, by one Shri Balesh- 
war Prasad Singh, .on behalf of the Go-y-r 
ernment.of Bihar tbat.-the main diSerence 
. (Pass), and B.Sc., (Honours) 

,vn Bihar lies in the fact thah in the.jB.'Se’ 
iHcmours) . course, > -advanced course -.of 
f prescribed in the ^subject offered 

lor. the Honours .-examinationr, and , mini-: 

Psss mark of ;45 per cent us required 
in that subject.^; It;, may, therefore, be 
taken as . unchallenged - that the main dif- 
toence betv/een B.Sc. ... (Pass) , and: B.Sc. 
(Honours) in Bihar- is in the higher starid- 
^d and proficiency required ■ for the 
Honours course in the subject offered; 
nut, in respect of rail , other, subjects,. 'the 
stanaard is - just.-thef Same.- .ij -- 

.^V'Ubgr- difference arises -;as' 'regards - the 
minimum percentage' required' for passing 
the examination; - -A-'- 'candidate offering 


B.Sc.'- (Honours) must obtain, at; least, '45 
percent of. the marks in" the subject of- 
fered; whereas such • a' , higher minimum 
percentage is . not ' required , for B. Sc, 
(Pass); The' significance of this difference 
vdll be dealt ■with later. 

1 It- is also not , challenged that Part I of 
the . Three-year B.Sc, Degree Course ; will 
come within sub-clabse (f) of clause (ii) 
of', regulation .1, mentioned above. , Note 
.(2) to that regulation, however, requires 
that the candidate . should , have obtained 
not less' than 45 per cent of the marks in 
any. of , -the examinations mentioned in 
regulsttidn 1, viz., either B.Sc. or Part I of 
B;Sc. or I. Sc. or in any other examina- 
tion. A ...doubt arose as to whether this 
.mim'murii, of 45 per cent is required only 
in the 'subjects of , the medical group, viz., 
Physics,- Chemistry ' and Biolog.y (which 
include Botany , , and Zoology), or else 
.whether, it should be 45 per' cent. in all 
the, subjects taken together for the exami- 
nation.,, A query was made to the Council 
(Annexure F),' and the Executiye.,jPpm- 
mittee of the Council replied as folldVys; 

"As regards No. 1 the Executive Com- 
mittee^was of the opinion that_45% of the 
marks should be of the examination as a 
whole and not of the optional- subjecb 
only.” 

By \drtue of this clarification, therefore, 
it may be taken as well established that 
the minimum pass marks prescribed by 
the '‘ Council in its regulation are 45 per 
cent in all the papers taken together and 
hot 45 per. cent in Physics, Chemistry and 
Biology only. 

4. In December; 1967, the Council was 

again consulted by the Government of 
India as to -whether extra weightage 
should be given to B.Sc. candidates seek- 
ing admission to the Medical Course over 
other candidates. One of the suggestions 
made to the Council was that 10 per cent 
should be added to the marks given to the 
candidate's of B.Sc. Degree either m 
second or third division; but item 38 to 
Annexure. B shows that, though the Exe- 
cutive ^'Committee of the Council had no 
objection 'to give TO per cent weightage 
fof-^.'Sc. candidates, who have passed in 
second division, it was mot in favour of 
giving any weightage to B. Sc. Candidates 
with third .division. This matter does not 
appear to have > yet been placed before 
the Cohncil, though the Executive Com- 
mittee has expressed its opinion oh the 
subject. ' 

5. ' -Long before the Council prescrib- 
ed the minimum qualifications for admis- 
sion, the'-Gove'mrhent . of Bihar had, as 
early- as ; 1956; directed that candidates 
with B. Sc. (Honours) -Degree should be 
admitted:- straightway to the Medical 
Course, provided honours, had been obtain- 
ed iri"-(a):.Physics, ;.(b) Chemistry,' .(c)'Bib- 
idgy. -"(d) - Physiology, (e) Anatomy and 
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(f) Anthropology. . These instructions 
were, later on, reviewed by another 
committee . consisting of , the then Princi- 
pals of Patna, Darbhanga and Ranchi 
Medical Colleges, and, in May,, 1961, slight 
modification was effected, and it was re- 
commended that only those B. Sc. 
(Honours) candidates ' who have passed 
B. Sc, (Honours) in Physics, Chemistry, 
Botany and Zoology should be admitted 
straightway. This recommendation was 
accepted by the Government, and com- 
munications were issued to all concerned 
sometime in October, 1961. Paragraph 2 
of Annexure E (the impugned circular) is 
based on this decision of the Govern- 
ment. 

In December, 1967, however. Dr, 
Nawab, the Principal of Darbhanga Medi- 
cal College, addressed a letter (Annexure 
B-1) to the Director of Health Services, 
Bihar, saying that he and the Principal of 
the Ranchi Medical College "were strong- 
ly of the opinion that students with 
B. Sc. (Hons.) be not taken straightway 
and be only allowed some credit for hav- 
ing gone through the B.Sc. course and 
having secured Honours”. He wanted 
modification of the Government instruc- 
tions on the subject; but the Government 
did not modify the same, and hence he 
was compelled to make admissions on the 
basis of the impugned circular. Presumab- 
ly, this view of Dr. Nawab was partly in- 
fluenced by the regulation made by the 
Council regarding admission to Medical 
course (already quoted) and the view ex- 
pressed by the Executive Committee of 
the Council regarding weightage to B.Sc, 
candidates (enclosure to Annexure B). 

6. There was acute controversy be- 
tween the parties as to whether the regu- 
lations contained in Annexure G have 
statutory force or not. Mr. Basudeva Pra- 
sad for the petitioners urged that these 
were made by the Council in the exercise 
of the power conferred by section 19A of 
the Act, and hence they should be held 
to have statutory force, arid, as such, 
binding on the Government. : The Addi- 
tional Government Pleader for the State 
of Bihar, however, contended that these 
regulations are still in the recommenda- 
tory stage, and they have, not been fina- 
lised as required by section 19Ai and, 
hence, have only advisory value. In sup- 
port of this contention, he filed before us 
a . telegram in reply sent by the Council 
to a specific query made on the subject 
during the course of the hearing of these 
writ petitions. The Council’s telegram is 
as follows. 

"Under-graduate curriculum under con- 
sideration, Central Government for inclu- 
sion under Regulations.” . , t 

In the absence of any other material,. I 
accept this statement as correct; and 
hold that the regulations contained in 
Annexure G are still in the' recommen- 


datory stage, and they . have not yet 
become statutory ; regulations under the* 
Act. Sub-section (2) of Section 19A re- 
quires that every draft regulation should 
first be sent to all State Governments for. 
their opinion, and they have to be subse- 
quently sanctioned by : the Central Gov- 
ernment, In the absence of any evidence 
that these . were formally sanctioned by 
the Central Government, I would uphold 
the contention of the Additional Govern- 
ment Pleader, and hold that Annexure G 
has only advisory value. Annexure F, 
being a mere clarification of note 2 of 
Annexure G, will also have only advisory 
value. Similarly, the decision of the Exe- 
cutive : Committee regarding . giving, 
weightage of 10 per cent of the marks to; 
those B.Sc. candidates who have obtained 
second class will also have only recom- 
rnendatory value. The extreme contention 
put forward by Mr. Basudeva Prasad for 
the petitioners that the impugned iristruc- 
tions must be struck down as invalid 
because they . contravene the statutory 
regulations made by the council must be- 
reiected. 

7. But Mr. Basudeva Prasad’s main 
contention is based on Article 14 of the 
Constitution. According to him, the classi- 
fication of B.Sc. (Honours) candidates as- 
a separate class may be rational; but any 
direction to the effect that they should 
be admitted straightway irrespective of 
the marks, obtained by them either in 
the subjects in which honours course was 
offered or in the other subjects, ignoring 
the claims of the candidates who have- 
passed B.Sc. (Pass) or Part I of B.Sc. 
(Pass) with higher percentage of marks,, 
would be unreasonable, and that, conse- 
quently, there was no reasonable nexus- 
between the basis of the classification on* 
the one hand and the object to be achiev- 
ed- on the other. 

8. Even though the regulations con-, 
tained in Annexure G' may not yet have 
obtained statutory force, ' nevertheless 
great weight -should be attached to the 
opinion of the Council as regards the 
minimum marks ' required for admission 
to the Medical ' course The Council re- 
quired 45 per cent as the' minimum in the 
entire examination taken as a whole and 
not in the subjects in the medical group 
viz,, Physics, Chemistry and Biology (in- . 
eluding Botany and Zoology) only. 'The , 
Council also did not indicate any special 
preference to any of these subjects over 
the other. Thus, the Council did not say 
that Biology should be preferred to Che- 
mistry or else that Chemistry should be 
preferred to Physics. The difference be- 
tween B. Sc. (Pass) and B.Sc. (Honours)* 
is only in respect of specialisation in the 
particular subject in which the honours 
degree is offered. Thus, a B.Sc. (Pass) 
candidate, taking Physics, Chemistry and' 
Biology and a B.Sc.; (Honours) candidate. 



Pat. 15 


1969 R. S. Singh v, Darbhanga Medical College (Narasimham C, J.) 


offering honours in Biolo^ only, will be 
taking the same examination in the other 
two subjects: viz.. Physics and Chemistry, 
though, in Biology the latter’s knowledge 
will l3e of an advanced nature, and he 
will have to answer extra papers. More- 
over, a person can pass in B. Sc. (pass 
course), even though the total marks ob- 
tained by him may be below 45 per cent; 
whereas the B.Sc. (Honours) candidate 
cannot pass unless he secures 45 per cent 
in !he subject in which honours course 
is offered. But there is no such minimum 
in respect of the other subjects offered 
by him. 


Thus, we may meet with some instances 
where a B.Sc.. (Pass) candidate has 
secured say 80 per cent in Physics, Che- 
mistry and Biology, whereas a B. Sc. can- 
didate, who, offering honours in Biology, 
has secured the minimum of 45 per cent 
in that subject and less than 45 per cent 
in Physics and Chemistry, in which sub- 
jects he has answered the same papers as 
the B. Sc. (Pass) candidate. The only dis- 
tinction between the tw'o is in the fact 
that, in the honours subject, viz., Biology 
he studied for an advanced course and 
answered extra papers. The crucial ques- 
tion for consideration is whether, on ac- 
count of this difference, it wiU be rea- 
sonable to direct that all candidates hav- 
ing B. Sc. (Honours) degree should be 
admitted straightway, and should thus be 
preferred to candidates with B.Sc. (Pass) 
degree irrespective of the marks obtained 
by them. It appears to me that such a 
idirection will be unreasonable and vio- 
ative of Article 14. The Additional Gov- 
ernment Pleader is, rmdoubtedly, right in 
sayrng that B. Sc. (Honours) candidates 
|may be taken as a separate group or class 
I wi but there seems no reason- 

lame nexus between the principle on 
whrch _ thrs classification is made and 
the object to be achieved by the impugn- 
ed regulatrons, viz., .securing suitable can- 
course^ admission to the Medical 

In considering the reasonableness of 
expressed by such an 
er^ert body as the All India Medical 
rn note (2) to regulation 1 of the 
Medical Curriculum (An- 
nexure G) as clarrfied by the Executive 
Medical Council in an- 
be given great weight. 
The Council has msisted that the nffni- 
mum quahfication should be 45 per cent 
marks in all the subjects taken together 
rrrespective of whether the qualifying ex- 
amination is I.Sc. or B.Sc. or Pre^Profet 
sronal Examination (Pre-Medical) Thb 
rmpugned circular, however, directs the 

^ f^o^o^rs) graduate 

rf lie has secured the mininium of 45 per 
«nt m the subject offered and the mini- 
mum pass marks (below 45 per cent) in 


the other subjects. The primary object 
to be achieved by the impugned circular 
(Annexure E) and Annexure G is to see 
that merit is the main basis for admis- 
sion to the Medical course subject, of 
course, to the requirement about mini- 
mum qualification. Hence, a blanket 
order, directing automatic admission to 
the Medical course of a B.Sc. (Honours) 
graduate, irrespective of the marks ob- 
tained by him, will not satisfy the test 
of "reasonableness” of the nexus between 
the basis of the classification and the ob- 
ject to be achieved. If the marks obtain- 
ed are completely ignored and B.Sc. 
(Honours) candidates are admitted 
straightway, it may be very unfair to 
those B.Sc. (Pass) candidates who have 
got much higher marks. 

Moreover, as pointed out by Dr. Nawab 
in his letter to the Director (Annexure 
B-1), a large number of candidates 
(amounting to 165) with B.Sc. (Honours) 
degrees filed applications for admission. 
If all of them are to be given seats 
straightway, very few seats may be left 
for candidates with other qualifications.. 
such as those who have passed B.Sc. 
(Pass) course or B.Sc. Part I. In some 
years, no seats may be available to such 
candidates and the other qualifications 
prescribed by the Medical Council for ad- 
mission to the Medical Course will be- 
come a dead letter. It is true that those 
who have taken advanced study in one 
of the subjects of the medical group, viz., 
Physics, Chemistry or Biology, should be 
given some preference, and this seems to- 
be the reason why the Government of 
India also were tentatively of the view 
that some weightage in the marks may 
be given to them in making the selection. 
The Executive Committee of the Council 
also was willing to accept such weightage 
to B.Sc. candidates except those who 
passed in third division; but to go further 
and say that B.Sc. (Honours) candidates 
should ' be admitted straightway would 
mean, in effect that a majority of the 
seats in these Colleges, would be reserved 
for B.Sc. (Honours) candidates, leaving 
very few seats for candidates with lesser 
qualifications. Both the Principals of the 
Medical Colleges of Darbhanga and 
Ranchi were strongly against such reser- 
vation, and they supported the alter- 
native view that they should get 
some weightage, though the Government 
of Bihar have not accepted their sug- 
gestion. 

During the late stage of the argument 
before this Court, an affidavit was filed 
by an assistant of the Health Department 
oJE the Government of Bihar to the effect 
that' his Secretary, Shri Khanna, had a 
telephonic talk with the Principal of the 
Ranchi Medical College, Dr. Mitra, and 
that the latter . informed him on the 
’phone that the reservation of seats for 
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B.Sc. (Honours) , candidates was based on 
a reasonable criterion, ..and that ha. was 
.prepared to swear an affidavit to .that 
effect. This affidavit of the assistant of, the 
Health , Department cannot be accepted 
ior this purpose because he has .no, per- 
sonal knowledge of the' same. The Health 
Secretary, Shri Khanna, has not come 
forward to swear an affidavit about the 
•talk between him and Dr. Mitra. The 
arguments were closed on the 29th March, 
'1968, and the cases were, reserved ,for 
judgment. On the 2nd April, 1968, how- 
ever, the Additional Government Pleader 
for the respondents filed an affidavit of 
Dr. Mitra. Mr. Basudeva Prasad for the 
petitioner, however, ob.iected to the con- 
sideration of the affidavit filed at such 
a belated stage, We, therefore, rejected 
the prayer of the Additional Government 
Pleader for the taking into consideration 
of the affidavit of Dr. Mitra filed on the 
^nd April, 1968. On the materials on 
record, therefore, I am of the -view that 
It was, unreasonable to reserve seats for 
B'.Sc.' (Honours) candidates irrespective 
of the marks obtained by them, though 
■weightage may be given to them. The 
Impugned circular (paragraph 2 of An- 
•nexufe E) should, therefore, be held to be 
■unconstitutional as violative of Article 14 
of the Constitution, and must be struck 
down. 

9. It was urged by the respondents 
•that, even if the impugned circular was 
struck down, the petitioners had no • rea- 
sonable chance of securing admission 
'because there are many other candidates 
who have secured higher marks and who 
will have to be preferred. This argument, 
however, overlooks the main relief asked 
for by .the petitioners. They have not stat- 
ed that they were entitled to adniis^on 
oh. the basis of the marks obtained by 
theni.. Air that Mr. Basudeva Prasad -h'as 
■urged; on their behalf is that they are 
entitled to consideration of their , appli- 
cations in accordance ■with the rules and 
instructions which do not violate the 
pruwsibhs of the Constitution. This .right 
of proper consideration of ah ' application 
according to ■valid instructions after ig- 
noring the unconstitutiohal part of the 
same, is a right distinct from the right 'of 
securing admissioh. This distinetdn ■was 
pointed out in Umesh Chandra Sihha v. 
■y. N. Singh, AIR 1968 Pat 3 (FB), paras; 7, 
12 and 14. Mr. Basudeva Prasad is pre- 
pared to take the ' risk’ involved if, even 
after rejecting the impugned circular, 
candidates with better qualifications are 
preferred to the petitioners.'-’ 

10; • The* next question for -considera- 
tion is' the' nature ■ of the relief that 
should be given to 'the petitioners. These 
applications were filed on the 8th Febru- 
ary, .9th February and 13th February, 
1968. .'In Civil Writ Jurisdiction Case:N6. 
104 'of 1968, on the 12th March, 1968, the 
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Additional ; f Government ‘ Pleader ■ for the 
respondents gave'‘an undertaking that the 
status quo -would . be maintained. This 
undertaking was recorded in all the three 
writs. Till then, , however, many admis- 
sions have already taken place, and the 
students, who have been admitted, . must 
have joined the rtiedical course, and paid 
the necessary fees. It will not be jiro'per 
to cancel; all, their admissions even though 
those admissions ' ■ might have, been 
based on j the impugned circular which 
has .been held to ,be . unconstitur 
tional. The petitioners are partly to blame 
for this result. 

As early as October, 1967, the authori- 
ties had intimated to the intending candi- 
dates that the qualifications for admission 
would be those prd^vided in the prospec- 
tus, and, in the said prospectus, the pro-vi- 
sion contained in the impugned circular 
■vvas clearly mentioned. Hence, the peti- 
tioners should have moved the court- soon 
afterwards for striking down the uncon- 
stitutional- portidri of the circular; but 
this was not done. They took' the risk of 
applying for admission on the basis of 
the existing prospectus (including the im- 
pugned circular), and it was only when 
their applications were rejected that they 
moved this Court in’ February. The under- 
taking of the AdditionaT Government Plea- 
der was obtained only nearly a month 
later on, -viz., on the 12th March,' 1968, 
Under these circumstances, I am not in- 
clined to direct the cancellation of the ad- 
missions already made prior, to the 12th 
March, 1968,' viz., the date on which the 
Additional Government Pleader, gave the 
undertaking that the status quo would, 
be maintained. All admissions niade prior 
to that date will stand. Biit the number 
of seats which remained unfilled bn that 
date- should be' filled up in accordance 
with law .after- ignoring the impugned 
circular, viz., paragraph 2 of Annexure 
E. Candidates with B.Sc. (Honours) degree 
should hot be -admitted straightwa,y, 
though weightage may be given to them 
as suggested in the enclosure to Annexure' 

B. .There , -will be no order for costs. 

’ 11. The three ' -writ, .petitions are, ac- 
cordingly, ' allowed. 

12. .,B. D. ;SINGH, J. I agree. 
MVJ/D.V.C. Petitions allowed. 
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(A) Civnl P. C. (1908), S. 11 — Principle 
of res judicata — Applicability — 
also between two stages of same litigation 

Decision in earlier stage must be nnaL 

Apart from S. 11, the principle of res 
judicata applies also as beUveen Uvo 
stages in the same litigation to this ex- 
tent that a court, whether the final coi^or 
a higher court, having at an earlier si^g- 
decided the matter in one way v.uU not 
allov/ the parties to reagitate the matter 
again at a subsequent stage the same 
proceeding. But in the earh^ ? thp 

litigation the decision 
strict sense of the term. AIR 
Ref. i 

(B) Civil P. C. (1908), S. 105(2) ■— 
Scope and effect of — High Court remand- 
ing case for decision of question of main- 
tainability of claim for ewction — Lower 
court passing decree for ^victim 
Second appeal before another Bench 
against decree — Bench held competent 
to decide maintainability of claim for evic- 
tion — S. 105(2) held no bar. 

Sub-section (2) of S. 105 contmns a spe- 
cial provision which is 
prolusion contained m sub-s. (1). 
of this exception no court 
higher Court) can entertain any chaUen|e 
to the correctness of any toal 
the order of remand made by the mgn 
Court. Prowsion of sub-s. (2) cannot be 
read to the effect that 
which nothing is said in 
remand cannot be agitated thereafter 
before the same judge the c^e 

comes to him on appeal, for the se 
time, from the order or decree made alter 
remand. , 

Where the single judge of the High 
Court did not decide the question oi 
maintainability of the claim for eviction 
of tenant finally but left it by an ordCT 
of remand for the court of appeal pelov 
to decide whether a decree for eviction 
could ultimately be passed or not ana 
after remand the court of appeal belo 
passed a decree for eviction and a secona 
appeal against the decree _ °° 

came up before Bench of High Court. 

Held, that if the case had come up in 
appeal against the decree for eviction 
before the single judge he woum have 
been competent to decide whether the 
claim for eviction was maintainatne ot 
not. The Bench of ®Sh Coi^ 
being a court of co-ordinate juris- 
diction was also competent to entertain it. 
AIR 1966 Pat 209 (FB), FolL (Para 7) 

(C) Houses and Rents — ; Bibar Build- 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 11(1) (d) — Action for 
eviction under — Non-service of notice 
under S. 106, T. P. Act — Action is pre- 
mature. AIR 1964 Pat 401 (FB), Foil. 

(Para 7) 
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Cases Referred: Chronological Paras 

(1966) AIR 1966 Pat 209 (V 53) = 

ILR 45 Pat 840 (FB), Bandhu v, 

Rahman ^ 

(1964) AHR 1964 Pat 401 (V 51) = 

ILR 43 Pat 91 (FB), Niranjan Pal 
V. Chaitanyalal Ghosh 3 

(1962) AIR 1962 Pat 72 (V 49) = 

ILR 40 Pat 817 (FB), Baijnath 
Prasad v. Ramphil 7 

(1962) Second Appeal No. 392 of 
1958, D/- 26-11-1962 (Pat), Badri 
Narain v. Dropadi Devi 9 

(I960) AIR I960 SC 941 (V 47) = 

(1960) 3 SCR 590, Satyadhyan v. 

Smi. Deorajin Debi 7 

(1960) AIR 1960 Pat 418 (V 47), Lal- 
bati v. Satchitanand 4 

(1957) AIR 1957 Pat 534 (V 44) = 

1957 BLJR 603, Simder Ahir v. 
Phuljharia ^ 

(1953) AIR 1953 Trav. Co. 70 40) 

=ILR (1952) Trav. Co. 361, Francis 
Paul v. Fakir Ummerkutty 8 

(1952) AIR 1952 Mad 590 (V 39) = 

1951- 2 Mad LJ 663, Rama Subbiah 

V. C. J. Cole 8 

(1952) AIR 1952 Mad 827 (V 39) = 

1952- 1 Mad LJ 289, Panduranga 

Rao V. Gopala Rao 9 

(1951) AIR 1951 Mad 343 (V 38)= 

1950-2 Mad LJ 579, In re, Nava- 
neethammal 8 

Ramnandan Sahai Sinha, for Appellants; 
S. B. Sanyal and Choudhary, S. N. Misra, 
for Respondents. 

JUDGMENT : — The appellants, who 
are full brothers, are tenants of a building 
owned by the respondents. They were 
sued for eviction from a house and for ar- 
rears of rent by the respondents in Sep- 
tember, 1959. The groimds of eviction, as 
given in the plaint, were two-fold, viz., (1) 
that the building was required for personal 
occupation of the landlords, and (2) that 
the defendants had defaulted in the pay- 
ment of rent for more than two months. 
The rent of the building, according to 
the admitted case of the parties, was 
Rs. 15 per month originally. It was there- 
after enhanced by the landlords to Rs. 51 
per month. An application was made by 
the tenants before the House Controller. 
The House Controller, actog imder the 
relevant provisions of Bihar Act IH of 
1947, determined the fair rent at Rs. _25 
per month from the 11th September, 1954. 
This order was passed on the 25th May, 
1957. There was an appeal against this 
order to the Deputy Commissioner who, 
by his order dated the 15th January, 1959, 
reduced the rent to Rs. 20 per month with 
effect from the same date, L e., 11-9-1954. 
The courts below found that the tenanfe 
had defaulted, inasmuch as the deposit 
of Rs. 238 made by them on 1-8-1957 v.^as 
inv^d and, therefore, they granted a 
decree for eviction as also for arrears of 
rent The claim for eviction on the ground 
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of personal occupation was, however, 
rejected. Then, the tenants i. e., the pre- 
sent appellants came up in Second Appeal 
No. 402 of 1962 to this court, and Ahmad 
J., who heard that appeal, confirmed the 
decree for arrears of rent but held that 
there was no default, inasmuch as Rs. 213, 
which was a part of Rs. 238 deposited 
subsequently with the House Controller, 
had been remitted in time towards the 
rent by a money-order to the respondents, 
because the tenancy was, according to the 
English calendar and not according to the 
Sambat Calendar, as contended by the 
landlords. His Lordship further held that 
on account of the tender or remittance 
of Rs. 213, there was no default up to 
the 19th June, 1957. 

But, as it was contended on behalf of 
the landlords that there had been several 
defaults on the part of the tenants in pay- 
ment of the rent between June, 1957 and 
the date of the suit, viz., 11-9-1959, his 
Lordship sent back the case to the Court 
below for further consideration in regard 
to the claim of eviction on the ground 
of the alleged defaults after the 19th 
June, 1957. The judgment and decree of 
the court of appeal below were, therefore, 
set aside. His Lordship, however, made it 
clear that the other findings given by that 
court were affirmed. 

2. After this remand, the court of ap- 
peal below found that there had been de- 
faults for more than two months even 
after 19-6-1957, and a decree for eviction 
was granted under section ll(l)(d) of the 
said Act. The tenants have, therefore, 
preferred the present second appeal. Mr. 
Ramnandan Sahai Sinha, who appeared 
for the appellants, challenged the judg- 
ment and decree of the court below on 
two grounds, viz., (1) the claim for evic- 
tion is not maintainable in absence of a 
notice under section 106 of the Transfer 
of Property Act, and (2) there was really 
no default on the part of the tenant even 
after 19-6-1957, in view of the fact that 
the rent had been reduced to Rs. 20 per 
month by the Deputy Commissioner with 
effect from 11-9-1954. 

3. In support of the first ground, Mr. 

Sinha relied on a Full Bench decision 
of this court in Niranjan Pal v. Chaitanya- 
lal Ghosh, AIR 1964 Pat 401 (FB). It was 
held in this case, firstly, that where the 
plaintiff-landlord'aid-not determine the 
tenancy lb 5 ' giving a noirS^ under section 
106 of the Transfer of Proj^^rty Act, his 
action for eviction under s^JCtion 11 of 
Bihar Act III of 1947 is 
secondly, that it was for ti}® 
landlord to mention in his plal^^ , 

of determination of the lease 

the facts constituting the cause c?^ -r i 
which he is required to give under ’ ^ 

of Order 7 of the Civil Proced'l”^^, P ’ 
and also to prove the fact; tnircuy. 
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in a case where the plaintiff had not 
taken this plea in the plaint, the tenant 
can urge the ground that the claim for 
eviction was premature, even at the 
second appellate stage. 

4. On behalf of the respondents, in 
order to overcome the effect of this deci- 
sion, Mr. Sanyal submitted that, so far 
as the question of maintainability of the 
suit for eviction for any reason whatso- 
ever is concerned, the decision of Ahmad 
J. in the earlier second appeal operates 
as constructive res judicata; and in sup- 
port of this submission he relied on some 
decisions of this court and on sub-sec- 
tion (2) of section 105 of the Code of Civil 
Procedure. A Full Bench of this court 
considered, in Bandhu v. Rahman, AIR 
1966 Pat 209 (FB) the effect of a remand 
order, after considering several earlier 
decisions, including Sunder Ahir v. Phulr 
jharia, AIR 1957 Pat 534 and Lalbati V. 
Satchitanand, AIR 1960 Pat 418. Their 
Lordships also considered section 105 of 
the Code which reads thus: 

"105. (i) Save as otherwise expressly 
provided, no appeal shall lie from any 
Older made by a Court in the exercise of 
its original or appellate jurisdiction; buL 
where a decree is ■ appealed . from, any 
error, defect or irregularity in any order, 
affecting the decision of the case, may be 
set -forth as a ground of objection in the 
memorandum of - appeal. 

(2) Notwithstanding anything contained 
in sub-section (i), where a party aggriev- 
ed by an order of remand made after the 
commencement of this Code from which 
an appeal lies does not appeal therefrom, 
he shall thereafter be precluded from dis- 
puting its correctness.” 

Their Lordships approved the following 
observations made in the aforesaid case 
of Sunder Ahir, AIR 1957 Pat 534 : — 

"On a consideration of the above deci- 
sions, therefore, in my judgment, the 
guiding principles which can be extracted 
therefrom, are : — 

(i) That if a Bench of the High Court 
remands a case to the lower Court under 
its inherent powers, the matters finally 
disposed of by the order of remand can- 
not, any of them, be re-opened, when the 
case comes back from the lower court but, 
if at the time of remand, no final deci- 
sion is given on a point, though some ob- 
servations only are made in respect of if, 
it is open to another Bench, a court of 
co-ordinate jurisdiction, when finally 
determining the case, to come to its own 
conclusions on it; and (ii) that even in a 
case decided by the first court of appeal 
other than a case decided by the High 
Court, if a judge on appeal decides cer- 
tain paints and remands the case, his deci- 
sion is binding on his successor, before 
whom the case comes up again on appeal 
from the judgment after remand, because 
such a court is a court of co-ordinate 
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jurisdiction, and, therefore he cannot go 
iSind the earlier final decision of his 
predecessor before remand. 

The test, therefore, in such a case, to 
ascertain if a particular findmg given by 
gt jSfie on Appeal ia a , deasion or 
not is to find out, if, by the or^r oi 

remand, the Judge on aU tL 

ed the suit for determination of all tne 

points at issue, or, it has 
points in controversy, and 
suit for determination of the remaimng 
points, which may include questmn ol 
maintainability of the plaintiffs sm 
self, in which case the decree of fi 
court has to be set aside, ^nd 
remitted to the Court below ^ 
decision of the case accordmg to law. 

Their Lordships further o^ise^^ 
although Sunder Ahirs case, AIR laa' 
Pat 534 was considering the power oi 
&e coStTaPPaal below on 

= rgspeeforthe 

ffiSi Court in such an appeal, as ^vill 
tngn I^ourt. Ill appioion of a Division 

appear from the decision ui a - 

ilR^igM pit 4l8!^T^e\fore?aid decisions 
res judicata, rather, rney cpction (2) 

clple, “ f; 'P^'t'grSdBm'ent of Ahmad 
T X kSfnB contained therein cannot 

‘V^wfSvVSrrfom, to ae. what ™s 
de^idenby Ahmad J.;^d H.s clear from 

UrSdled b1 his 

bat calendar; (2) the up 

a?d“(3rr?^^ » o"f 

felor?o°S^whS^^^^^ 

rrof 

two months or more subseq^nt to 19 0 
^7 A. T>GirUScll ol ttis ^ud^iGGrit 

court of appeal below ^Lo?d- 

his Lordship as well as that of his Por 

ship does not indicate ll'f t. e 

decision about the mamtamabih^ of the 

claim for eviction, nor was there ^oy 
observation in respect of that oueshon. 
Hence on the authority of the said Full 
Bench’ decision, this Bench is competent 
to consider the question of maintainability 
of the claim for eviction on account of 
the defaults by the tenants subsequent to 
19-6-1957. ^ , 

6. Mr. Sanyal, however, submitted 
that, by implication, Ahmad J. decided 
that the claim for eviction was maintain- 
able, inasmuch as his Lordship allowed 
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the appeal and sent the case back on 
remand for decision on the question ot 
eviction. But the further consideration of 
the claim for eviction against the tenants 
itself included a decision on the main- 
tainability of that claim on account of 
the absence of notice under sectaon 10b 
of the Transfer of Property Act; Md, 
therefore, we do not agree with Mr. San- 
yal. 


LA* 

7. Mr. Sanyal relied on a FuU Bench 
decision of this Court in Baijnath Prasad 
V. Ramphal. AIR 1962 Pat 72 (FB) in sup- 
port of his contention that the plea 
of non-maintainability of the claim 
for eviction now taken by _ Mr. 
Sinha is barred by the principles 
of res judicata, as the samewas not raised 
before Ahmad J., and it would be deemed 
to have been decided in favour of the 
landlords by his Lordship. In the cas e 
of Baijnath Prasad AIR 1962 Pat 72 
aforesaid it was decided by the 
Full Bench that the doctrine of 
constructive res judicata applms to 
execution proceedings _ and that n 
a party takes an objection at. a cerxam 
stage of a proceeding and does not take 
another objection which it might and 
ought to have taken at the same stage, it 
must be deemed that the court has ad- 
judicated upon the other objection also 
and has held against it. In Satyadhyan 

V. Smt. Deorajin Debi, AIR 1960 _SC 941, 
the Supreme Court said that, primarily, 
the principle of res judicata "applies as 
between past litigation and future litiga- 
tion as embodied in Section 11 of the 
Code of Civil Procedure in relation to 
suits; apart, from this section, this princi- 
ple "applies also as between two stages 
in the same litigation to this extent that 
a court, whether the final court or a 
higher court having at an earlier stage 
decided the matter in one way will not 
allow the parties to reagitate the matter 
again at a subsequent stage of the samcj 
proceeding." But in the earlier stage of 
the litigation "the decision must be final 
in the strict sense of the term.” Sec- 
tion 11 does not, in terms, apply to the 
instant case, as the decision of Ahmad J. 
was given in the present litigation. It is 
manifest in the instant case that it would 
have been open to the parties to question 
the findings of Ahmad J* but for ^be b^^ 
contained in section 105(2) of the Code: 
and, if this bar did not stand in the way 
of the aggrieved party, the decision of 
his Lordship would not be final. Sub- 
section (2) of section 105 lays down that. 
In a case where an order _ of remand is 
appealable, if a party aggrieved by such 
an order does not appeal therefrom, he 
is precluded from disputing its corrert- 
ness in a subsequent appeal from the 
decree in the suit. It will be noticed that 
this sub-section contains a special provi- 
sion which is an exception to the pro- 
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vision contained in sub-section (1) of 
section 105, which provides that no appeal 
shall lie from any order unless such 
right is especially given by the Code, al- 
though any error, defect or irregularity, 
in any interlocutory order, may be chal- 
lenged in an appeal from the decree. But 
for this exception, an order of remand, 
even though final in certain respects, 
could have been challenged. In view of 
this exception, however, no court (other 
than a higher Court) can entertain any, 
challenge to the correctness of any final 
decision in the order of remand made by 
the High Court. Such a provision must 
be construed strictly and, therefore, we 
are not prepared to read in sub-section 
(2) of section 105 a provision to the effect 
that an issue about which nothing is said 
in the order of remand cannot be agitat- 
ed thereafter before the same judge when 
the case comes to him on appeal, for thfe 
second time, from the order or decree 
made after remand. In the instant case, 
as stated earlier, Ahmad J. did not decide 
the question of maintainability finally, in- 
asmuch as he left it for the court of ap- 
peal below to decide whether a decree for 
eviction could ultimately be passed or nob. 
and if the case had come up in appeal 
against the decree for eviction, his Lord- 
ship would have been competent to decide 
whether the claim for eviction was main- 
tainable or not. Hence, this Bench, being 
a court of co-ordinate jurisdiction is also 
competent to entertain it. Thus, there is 
no merit in the contention of Mr. Sanya! 
and it must be rejected. It follows, there- 
fore, that the claim for eviction in the 
instant case cannot lie on account of the 
admitted non-service on the tenants of a 
notice under section 106 of the Transfer 
of Property Act, inasmuch as the claim is 
premature. 

8. In support of the second ground, 
Mr. Sinha submitted that, in consequence 
of the reduction of rent by the appellate 
authority from Rs. 25 to Rs. 20 per month 
with effect from 11-9-1954, the amount 
already tendered by the tenants to the 
landlords in this case was sufficient to 
discharge the rent due and, therefore, the 
appellants did not default in the pay- 
ment of rent for two months or more. 
Mr. Sinha, however, frankly conceded 
that if the rent had not been reduced by 
the appellate authority, the appellants 
should have been in arrears for more 
than two months. The question is whe- 
ther the reduction of rent by the appel- 
late authority with retrospective effect 
removed the liability incurred by the ap- 
pellants at any time after June, 1957 and 
before the 15th January, 1959. In this 
connection, sections 8(2) and ll(l)(d) of 
the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 (Bihar Act 
3 'of 1947) are relevant. Section 8(2) 
enacts: 


"When the fair rent of a building has 
been determined or re-determined, any 
sum in excess-’ or^ short of such fair rent 
paid,_ whether before or after the date 
appointed by^ the Controller under sub- 
section (3), in respect of occupation for 
any period after such date shall, in case 
of excess, be refunded to the person by 
whom it was paid or at the option of such 
person be otherwise adjusted and, in case 
of shortage, be realised by the landlord as 
arrears of rent from the tenant; 

Provided that if a building is let out 
subsequent^ to the determination or re- 
determination of fair rent, on a rent 
wWch is less than the fair rent, so deter- 
mined or re-determined the landlord shall 
not be entitled at any time to realise the 
difference between, the fair rent and the 
rent at which the tenant was admitted 
to occupation.” 

Section ll(l)(d) makes a tenant liable 
to eviction and enacts: 

"Where the amount of two months’ rent 
lawfully payable by the tenant and due 
from him is_ in arrears by not having 
been paid within the time fixed by con- 
tract or, in the absence of such contract, 
by the last day of the month next follow- 
ing that for which the rent is payable or 
by not having been validly remitted or 
deposited in accordance with section 13;” 

Mr. Sanya] submitted that once the ap- 
pellants had incurred the liability to evic- 
tion, the same cannot be removed by the 
order of the appellate authority dated 
15-1-1959, even though it was with retros- 
pective effect. On the other hand, Mr, 
Sinha submitted that this liability was 
removed, inasmuch as the foundation for. 
the liability to eviction was done 
away with by the order of the 
appellate authority reducing the rent 
with retrospective effect. Several decisions 
were cited by Mr. Sanyal in support of 
his submission, viz., Francis Paul v. Fakir 
Ummerkutty, AIR 1953 Trav-Co. 70. In 
re. Navaneethammal, AIR 1951 Mad 343, 
Rama Subbiah v. C. J. Cole, AIR 1952 
Mad 590 and Panduranga Rao v. Gopala 
Rao, AIR 1952 Mad 827. In the case of 
Francis Paul, AIR 1953 Trav-Co. 70 fol- 
lowing the aforesaid Madras decision, a 
learned Single Judge of the Travancore- 
Cochin High Court took the view that 
the default in payment or tender of rent 
which is the cause of action for ordering 
eviction arises as on the date or dates 
when the payment or tender should have 
been made which precedes the application 
of the landlord. The order for eviction 
merely declares that cause of action arose 
on the particular date or dates and en- 
ables the landlord to have the benefit 
thereof. No substantive right accrues to 
the landlord on the date or on account 
of the order for eviction which only ope- 
rates to enforce an already existing right. 
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Hence, the tenants’ plea that, as the fair 
rent was feed at a very m^^h lower 
rate, Ihere was an ample 
landlord by way of excess collected by 
him as rent and which could be adp^ed 
towards the arrears of rent and, therefore, 
the order of eviction based on drfault m 
payment of rent could not be ]us^ed, is 
unsustainable. In the case of Panduranga 
Rao, AIR 1952 Mad 827, tbe provision 
contained in section ’^2) hfedr^ 

Buildings (Lease and Bent Control) Act 
(25 of 1949). which corresponds to sec- 
tion 8(2) of the Bihar Act, was considerecL 
This section in the Madras Act reads as 
foUov/s: ^ 

"A landlord who seeks to evict ms 
tenant shall apply to the Gondolier, iov a. 
direction in that behall If the Con- 
troller, after giving the tenant a reaso^ 
able opportunity of sho^g cause against 
the application, is satisfied 

(2) that the tenant has not paid or 
tendered the rent due by him m resect 
of the building, within fifteen days after 
the expiry of the time feed m l^be agree- 
tenancy mth hfe landlord, or m 
thf* absence of any such agreement, _ y 
the last day of the month next fc^ov.'mg 
that for which the rent is payable, the 
ControUer shall make an order directog 
the tenant to put the lan^ord ^ ^ 0 =^ 6 - 
<ann of the building and if the Controller 
S Sot sf satisfied,, he ahaU make an order 
rejecting the application. 

Subba Rao, J. (as he then was), 

on the Bench decision m the c^e of 
Navaneethammal, AIR 1^^^ 
the view that section '^j^^boes not com- 
pel a landlord to adjust the ^ce^ 
amoimts in his hands towards any a 
of rent, if the said amo^ts were not 
paid by the tenant towar^ the rent ot 
any particular month. It is tme that on 
the date, when a tenant authorises ine 
landlord to adjust the amounts v/ith him 
towards the rent of any particular montt^ 
or months, the amount vhU be deem^ 
to have been paid on that date towards 
rent. But till that adjustment is made and 
the amount is so appropriated, any founts 
in excess of the rent due v.dth the land- 
lord will only be payments made in sus- 
pense. The fact that such excess came 
into the hands of the landlord by reason 
of the Rent Controller’s order fixing the 
fair rent does not really afiect the question. 
The amount not paid towards rent of any 
particular month and the amoimt not 
agreed to be adjusted tov/ards any rent of 
a particular month is not pasment of 
rent within the meaning of Sec. 7(2)(1). 
These decisions do support the contention 
of Mr. Sanyal, thou^ the facts in aU 
these cases were someivhat difierent from 
those of the instant case. 

9. On the other hand, there is an im- 
reported decision of a Bench of this court 


in Second Appeal No. 392 of 1958 (Pat) 
Badri Narain v. Dropadi Devi, decided on 
26-11-1962. While interpreting section 8(2) 
of the Bihar Act, it was held by the 
Bench that the question of adjustment by 
the tenant could come only after the 
landlord had made an offer to refimd the 
excess amount, and inasmuch as no such 
offer v/as made to the tenants in that case, 
it would be v/rong to call the tenants in 
arrears simply because they did not sig- 
nify to the landlords their option for ad- 
justment of the excess amoimt towards 
the arrears. In that case, the default by 
the tenants had occurred . after the order 
of the House Controller determining the 
fair rent. It wiU be noticed, therefore, 
that the facts of the instant case are dif- 
ferent. It is, however, not necessary to 
decide the question raised by Mr. Sinha 
in the second ground raised by him, 
because the suit as well as the appeal 
can be finaUy disposed of on the view 
taken by us in the first ground. 

10. In the result, the appeal is aUow- 
ed and the suit is dismissed in respect of 
the claim for eviction for want of notice 
imder section 106 of the Transfer of Pro- 
perty Act; but the decree for arrears of 
rent already passed and confirmed by 
Ahmad J. shall stand. Parties wiU bear 
their own costs throughout, except that 
the plaintiffs shall be entitled to propor- 
tionate costs in respect of the decree for 
arrears of rent up to the stage when Title 
Appeal No. 119/52 of 1960/61 was dismiss- 
ed by Mr. K. P. Sinha, Subordinate Judge, 
1st Court, Dhanbad, before the second 
appeal to this court which was disposed 
of by Ahmad J. 

GMJ/D.V.C. Order accordingly. 


AIR 1969 PATNA 21 (V 56 C 6) 

R. K. CHOUDHARY AND 
S. N. P. SINGH, JJ. 

Bijali Bala Das, Appellant v. Charu 
Bala Ash, Respondent. 

A. F. A. O. Nos. 415 and 416 of 1961, 
D/- 3-5-1967, from order of Dist. J., 
Dhanbad, D/- 26-9-1961. 

Civil P. C. (1908), Ss. 11, 47, O. 21, 
Er. 22, 64 — Principles of constructive 
res judicata — Execution of mortgage 
decree — Property sought to he sold — 
Objections taken by judgment debtor in 
1958 rejected by executing court — Ap- 
peal and second appeal therefrom also 
dismissed — Fresh objection in 1960 — 
Plea of non-saleability of homestead land 
— Plea not taken in 1958 — Plea held 
barred by principles of constructive res 
judicata — Objection not taken on service 
of notice under O. 21, R. 22 cannot be 
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subsequently raised — AIR 1962 Pat 72 
(FB), Appid. (Para 5) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 605 (V 50) = 1963 
BLJR 267, Jyotish Thakur v. 

Tarakant Jha 6 

(1962) AIR 1962 Pat 72 (V 49) = 

1962 BLJR 110 (FB), Baijnath 
Prasad Sah v. Ramphal Sahni 4 

(1956) AIR 1956 SC 87 (V 43) = 

1955-2 SCR 938, Merla Ramanna 
V. Nallaparaju 6 

(1950/ AIR 1950 Pat 465 (V 37) = 

ILR 29 Pat 732, Sham Sundar 
Singh V. Dliirendra Nath Chandra 3 
Sudhir Chandra Ghose, for Appellant; 
R. S. Chatterji and H. R. Das, for Res- 
pondent. 

S. N. P. SINGH, J. : — These two appeals 
by the judgment-debtor arise out of Mis- 
cellaneous Cases Nos. 77 and 78 of 1960. 

2. The material facts may briefly be 
stated as follows. Sometime in the year 
1954 the respondent obtained two mortgage 
decrees against one Kalipada Das (since 
dead), the husband of the appellant. The 
decree-holder respondent put the decrees 
into execution by filing two execution 
cases, namely, execution cases Nos. 42 and 
43 of 1958, against the appellant as weU 
as the minor sons and daughter of Kali- 
pada Das. The appellant filed objection 
uetitions in both the cases and they were 
numbered Miscellaneous Cases 31 and 32 
of 1958. The executing court rejected 
both the objection petitions by its order 
dated the 29th of November, 1958. Being 
aggrieved by the order of the executing 
court, the appellant preferred appeals 
(Miscellaneous Appeals Nos. 1/4 and 2/5 of 
1959), which were dismissed by the 1st 
Subordinate Judge, Dhanbad, on the 28th 
of July, 1959. The appellant then prefer- 
red Miscellaneous Second Appeals Nos. 287 
and 288 of 1959 in the High Court. On 
the 30th of June, 1960, both the appeals 
were dismissed for non-compliance of cer- 
tain orders passed by the Bench. After 
the disposal of the two appeals in the 
High Court, the appellant filed fresh ob- 
jection petitions imder section 47 of the 
Code of Civil Procedure in the two exe- 
cution cases before the executing court 
and these were numbered Miscellaneous 
Cases 77 and 78 of 1960. 

The only objection raised in the two 
miscellaneous cases was that the property 
sought to be Sold by the decree-holder 
was not saleable in view of the provisions 
of the Bihar Privileged Persons Home- 
stead Tenancy Act, hereinafter referred to 
as "the Act". The executing court by its 
order date'd the 7th of January, 1961, dis- 
missed the two miscellaneous cases on the 
following two grounds, namely, that the 
provision of the Act was not applicable 
in the present case as the property sought 
to be sold was situate within the Notified 


Area Committee close to the Chirkunda 
Bazar and that the plea that the property 
was not liable to be sold under the provi- 
sions of the Act was barred by the prin- 
ciples of constructive res judicata. Two 
miscellaneous appeals, namely. Miscella- 
neous Appeals Nos. 9 and 10 of 1961, were 
preferred by the appellant judgment-deb- 
tor against the decision of the executing 
court in the two miscellaneous cases. 
These appeals were heard by the District 
Judge of Dhanbad. The learned District 
Judge by his order dated the 26th of 
September, 1961, dismissed the two ap- 
peals holding, in agreement with the exe- 
cuting court, that the plea that the land 
sought to be sold is not saleable under 
the provisions of the Act is barred by the 
principles of constructive res judicata, as 
that plea was neither raised nor agitated 
by the appellant in the two previous Mis- 
cellaneous Cases, The learned District 
Judge, however, held on fact that the 
judgment-debtor was really a privileged 
tenant as defined in the Act and as such 
no portion of her_ homestead land 
was liable to be sold in execution of any 
decree or order except a decree for 
arrears of rent with respect to the hold- 
ing itself. The appellant then preferred 
these two miscellaneous appeals in this 
Court. 

3. The sole point for determination in 
the present appeals is whether the objec- 
tion of the appellant judgment-debtor is 
barred by the principles of constructive 
res judicata. It appears that in the pre- 
vious miscellaneous cases (Nos. 31 and 32 
of 1958) objections were raised by the ap- 
pellant on the point of limitation and also 
on the point that the decrees were not 
executable in view of the provisions of 
section 4 of the Bihar Money-Lenders Act 
and in view of the provisions of section 
67A of the Transfer of Property Act. Al- 
though the property sought to be sold 
had been specified in the two execution 
applications, no objection regarding the 
non-saieability of the property was taken 
by the appellant judgment-debtor. The 
learned District Judge held that the ques- 
tion as to whether a person is entitled to 
exemption of the sale of his homestead 
land under the provisions of the Act is 
not a pure question of law but a mixed 
question of fact as .well as law and the 
facts have to be proved. Relying on the 
decision of this Court in the case of Sham 
Sundar Singh v. Dhirendra Nath Chandra, 
AIR 1950 Pat 465, the learned District 
Judge held that the principles of construc- 
tive res judicata were applicable to the 
present case and the plea about the non- 
saleability of the property was barred as 
the appellant had not raised the objec- 
tion in the two previous execution cases 

4. The point whether the principles 
of constructive res judicata apply in exe- 
cution cases has been settled by this 
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Court in the Full Bench decision of this 
Court in the case of Baijnath Prasad Sah 
V. Ramphal Sahni, AIR 1962 Pat 72. In 
that case also objection had been raised 
by one of the judgment-debtors about 'the 
non-saleability of his land in "view of the 
provisions of section 49-M of the Bihar 
Tenancy Act as amended by the Bihar 
Tenancy (Amendment) Act 1955. That ob- 
jection regarding the non-saleability of 
the land had been taken by him after the 
confirmation of the sale. It held, ac' 
cording to' the majority decision, that the 
judgment-debtor was barred by the prin- 
ciple of res judicata from raising the ob- 
jection on the ground of non-saleability 
of the Kasht lands. In that case Sahah 
J., who spoke for the majority, pointed 
out the five important stages in a proceed- 
ing for execution of a money decree by 
attachment and . sale of the judgment- 
debtor’s immoveable property. The learn- 
ed Judge observed as follows; 

“In a proceeding for execution of a 
money decree by attachment and sale of 
the judgment-debtor’s immoveable pro- 
perty, there are five important stages 
Under the Patna amendment of Rule 22 
of Order XXI, the Court has to issue 
notice in every case to the person against 
whom execution is levied, requiring him 
to show cause why the decree should 
not be executed against him. Rule 16 
reads; 

'(1) Where the person to whom notice 
is issued under the last preceding rule 
does not appear or does not show cause 
to the satisfaction of the court why the 
decree should not be executed, the court 
shall order the decree to be executed, 

(2) Where such person offers an objec- 
tion to the execution of the decree, the 
court shall consider such objection and 
make such order as it thinks fit’. 

This is the first stage. If the notice 
under Order XXI, Rule 22 is not served 
upon the judgment-debtor, that is a dif- 
ferent matter; but, if the notice is served 
upon him, he must raise all his objections 
to the executability of the decree at that 
stage. If he does, the Court’s decision on 
those objections will operate as res judi- 
cata in all further proceedings. If, in 
spite cf service of notice he fails to 
raise an objection which he might and 
ought to have raised at that stage, for 
instance, an objection on the ground of 
limitation, the court, in passing the order 
for execution of the decree, must be 
deemed to have decided the objection 
against him. 

Ordinarily, however, the court does not 
pass an express order to the effect that 
the decree be executed. That order is im- 
plied in the order for issue of attachment 
which is the next stage. In the present 
case also the order under Rule 23 (1) is 
implied in order for issue of attachment. 
All objections to the executability of the 


decree have to be raised in such cases 
before the order for issue of attachment. 
The third stage is one when the court 
orders sale of the judgment-debtor’s pro- 
perty. Rule 64 of Order XXI provides 
that an executing court may order the 
sale of any property attached by it, pro- 
vided that the property is liable to sale. 
As the Court has come to a decision at 
this stage that the property in question 
is liable to sale, any objection on the 
groimd of non-saleability of the property 
must be raised before that stage. If an 
objection relating to saleability is raised, 
the court’s decision will be binding upon 
the parties. In case the judgment-debtor 
fails to raise any such question, the court 
must be deemed to have decided it 
against him by passing an order for sale 
of the property because, unless it is 
liable to sale it cannot pass that order.’’ 

5. Mr. Sudhir Chandra Ghose, learned 
counsel appearing for the appellant, con- 
tended before us on the basis of the ob- 
servation, referred to above, that only at 
the third stage when the court orders 
sale of the judgment-debtor’s property, 
an objection on the ground of non-sale- 
ability of the property has to be raised 
and not at the earlier two stages. In my 
opinion, it is not possible to accept the 
contention of learned counsel. There is 
nothing in the observation of Sahai, J., 
referred to above, which would indicate 
that tJie objection on the ground of non- 
saleability of the property is to be taken 
only at the third stage. On the contrary, 
the observation indicates that the objec- 
tion on the groimd of non-saleability of 
the property must be raised before the 
court orders sale of the judgment-deb- 
tor’s property under Order 21, Rule 64 
of the Code of Civil Procedure. In my 
opinion, according to the view expressed 
in the observation quoted above, if a 
judgment-debtor in spite of service of 
notice under Order 21, Rule 22 of the 
Code of Civil Procedure fails to raise an 
objection which he might and ought tp 
have raised at that stage, he is precluded 
from raising that objection subsequently. 
As I have already pointed out, the pro- 
perty sought to be sold was specified in 
the two execution applications. The judg- 
ment-debtor, therefore, when she raised 
other objections in the two previous mis- 
cellaneous cases, might and ought to have 
raised the objection about the non-sale- 
ability of the homestead land specified in 
the execution applications at that stage. 
As such, her subsequent objection about 
the non-saleability of the property under 
the provisions of the Act must be held 
to be barred on the principles of con- 
structive res judicata. 

6. Mr. Sudhir Chandra Ghose, learn- 
ed counsel appearing for the appellant, 
in course of his argument referred to the 
decisions of the Supreme Court in the 
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case of Merla Ramanna v, Nallaparaju, 
AIR 1956 SC 87 and the case of Jyotish 
Thakur v. Tarakant Jha, 1963 BLJR 267 
= (AIR 1963 SC 605). In my opinion, these 
two cases referred to by learned counsel 
are absolutely of no assistance to him 
because the question whether the princi- 
ples of constructive res judicata would 
apply in an execution proceeding was not 
the subject-matter of decision in these 
two cases. 

7. For the reasons stated above, I hold 
that the objection of the appellant judg-^ 
ment-debtor about the non-saleability of 
the property was barred by the principles 
of constructive res judicata and the execut- 
ing court rightly dismissed the two mis- 
cellaneous cases. 

8. In the result, botH' the appeals aia 
dismissed with costs. 

9. CHOUDHAKY. J. I agree. 

SSG/D.y.C, Appeals dismissed. 


AIR 1969 PATNA 24 (V. 56 C 7) 

U. N. SINHA, J. 

Asarfi Mandal and others. Appellants 
V. Mt. Parvati Devi and others. Respon- 
dents. 

A. F. A. D. No, 529 of 1965, D/- 24-7- 
1967, from order of 1st Addl. Sub. J., 
Bhagalpur, D/- 24-4-1965. 

Succession Act (1925), S. 214 — Proof 
of representative title — Absence of ^ 
Objection raised for the first time at tha 
hearing of second appeal — Held, decree 
could not be set aside for want of succes- 
sion certificate and that plaintiff should 
be given opportunity to obtain succession 
certificate before appeal could be dis- 
posed of. AIR 1924 Pat 525, Disting. 

(Para 4) 

Cases Referred: Chronological Paras 

(1924) AIR 1924 Pat 525 (V 11) = 

5 Pat LT 504, Zabur Mian v. Puran 

Singh 3 

(1918) AIR 1918 Cal 336 (V 5) =27 

Cal LJ 339, Girijanath Roy v. 

Kanai Lai Mitra 4 

J. C. Sinha and Awadh Kishore Pd., 
for Appellants; Prem Shankar Sahay, 
and J. N. P. Varma, for Respondents. 

JUDGMENT : — This appeal has been 
filed by the defendants. It arises out of 
a suit instituted by the original plaintiff, 
named Sadho Mandal, for realisation of 
Rs. 2343-12-0 as principal plus Rs. 140 as 
interest, on the basis that the defen- 
dants had purchased 75 maunds of rice 
on the 15th April 1961. Sadho Mandal 
died during the pendency of the original 
suit and the present respondents were 
substituted in his place. The trial court 
decreed the suit for the principal amount 
of Rs. 2343-12-0 and rejected the claim 
for the c onsolidated interest charged . 

IK/AL/C674/67 


i^ture Interest was granted. On appeal' 
the trial court decree has been affirmed, 

2. The relevant facts are as follows: 
The original plaintiff had alleged that the 
defendants were members of a joint 
Hindu family governed by the Mitak- 
shara School of Hindu law and they had 
a joint family business dealing in grains. 
They had purchased 75 maunds of rice 
on credit on the ilSth April, 1961, promis- 
ing to pay the price within a month after 
Belling it. It was alleged that the defen- 
dants had sold the rice, but they had not 
paid the price thereof. The suit was 
contested by the defendants and 
in substance, their case was that 
they did not have any business of 
dealing in grains and they had never pur- 
chased grain on credit. The alleged pur- 
chase was denied and reasons were ad- 
vanced for instituting this suit falsely. 
All the facts have been found against 
the defendants by both the courts below. 
^ 3. Learned counsel for the appellants 
Kas submitted, that before entering into 
the evidence led by the plaintiffs regard- 
ing the disputed transactions, the court of 
appeal below had really come to a find- 
ing of fact that the plaintiff’s case was 
correct, in paragraph 8 of its judgment, 
and therefore the judgment of the court 
of appeal below is not in accordance 
with law. The following sentence in the 
judgment has been relied upon for his; 
contention.; i 

"Therefore, the moment the defendants 
failed to prove that the present suit was 
instituted as a result of grudge and en- 
mity on account of land dispute, the case 
of the plaintiffs regarding sale of rice to 
the defendants as alleged must be be- 
lieved.” 

That is to say, according to the learned 
counsel the court of appeal below pre- 
judged the respective cases of the parties 
before considering the evidence on the 
record. But, having considered the whole 
of the judgment of the court of appeal 
below, I do not think that the learned 
Judge has proceeded for his conclusions, 
on anything except the materials on the 
record. As the question of grudge and 
enmity had been raised by the parties, 
that had to be gone into. But the actual 
case of advance of grains has been dealt 
with on the evidence adduced by the 
parties and the evidence of the plaintiff’s 
witnesses has been believed. The learned 
counsel for the appellant has urged that 
the question of benefit to all the defen- 
dants has not been considered properly. 
But this question has also been dealt with 
by both the courts below. As a matter 
of fact the trial court has stated in para- 
graph 19 of its judgment that the defen- 
dants were joint and there was no denial 
that the other defendants were not in any 
way benefited by the purchase from the 
deceased plaintiff. The matter has been 
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referred to by the court of appeal below 
in paragraph 11 of its judgment. There- 
fore, there is no validity in the contention 
that the judgment has been vitiated for 
non-consideration of this aspect of the 
matter. 

4. Lastly learned counsel for the ap- 
pellants has made an argument based on 
a fresh ground filed today, although the 
hearing of the case commenced on the 
21st July, 1967. For the first time it is 
urged today that in view of section 214 of 
the Indian Succession Act, no decree 
could have been passed in favour of the 
respondents, who claimed to be the heirs 
of Sadho Mandal, for want of succession 
certificate. I do not think that at this 
stage this ground should be allowed to be 
urged. This ground was not taken in the 
trial court, where the suit was decreed. 
This ground was not taken in the court 
below and the appeal failed there. This 
ground was not taken in the memoran- 
dum of appeal presented in this court 
on the 20th July, 1965. It is clear that 
investigation of facts is necessary on the 
point whether this case was of succes- 
sion of survivorship, of at least the sons. 
In any case, the decree cannot be set 
aside for want of succession certificate, 
if section 214 of the Indian Succession Act 
applies, as further opportunity must be 
given to the plaintiffs to obtain succes- 
sion certificate before the appeal can be 
disposed of. This appeal has been pending 
for two years and no attempt has been 
made during this time to raise this 
ground. Learned counsel has relied upon 
the case of Zabur Mian v. Puran Singh, 
reported in 5 Pat LT 504= (AIR 1924 
Pat 525). This decision is quite distinguish- 
able as in that case after the trial court 
had decreed the suit, this grotmd was 
agitated in the first court of appeal, as 
a result of which the suit was dismissed. 
The plaintiffs had come here on appeal 
and before this court they produced^ a 
succession certificate, as a result of which 
the trial court’s decree was restored. In 
the instant case, if the appellants had 
taken up this point in 1965, either the 
respondent might have produced a suc- 
cession certificate, if they had already 
taken one, or they may have had time to 
obtain one. If the point urged at this 
stage is allowed to be urged successfully,, 
it would only mean postponement of the 
appeal for years. Therefore, I do not think 
that this question should be allowed to 
be agitated at this stage. Learned coimsel 
for the appellants has also relied upon 
the case of Girijanath Roy v. Kanai Lai 
Mitra reported in AIR 1918 Cal 336. That 
was also a case where an objection to the 
invalidity of an award was taken in a 
first appeal. It was held, there, that an 
objection to the validity of a reference 
as well as to the award on the groimd 
that all the parties concerned did not 


join in the reference related to the juris- 
diction of the court to make a reference. 
That decision is also clearly distinguish- 
able. If all the parties concerned did not 
join in the reference, then no reference 
could have been made as against those 
who did not join. But, in a case of the 
nature under consideration there is no de- 
fect in the suit itself, as was pointed out 
by this Court in 5 Pat LT 504= (AIR 
1924 Pat 525) and a succession certificate 
could be produced at any stage before 
the litigation came to an end. Therefore, 
the decision of the Calcutta High Court 
is not pari materia. As I have already 
indicated above, the consideration of the 
present question will require considera- 
tion of the facts as to what was the 
actual case led by the parties in court. 
Therefore, I do not think that this ground 
should be permitted to be urged now. 

5. In the result, the appeal fails and 
it is dismissed with costs. 

VGW/D.V.C. Appeal dismissed. 


AIR 1969 PATNA 25 (V 56 C 8) 
CHOUDHARY, J. 

The State of Bihar, Appellant v. Smt. 
Daulat Kumari and others. Respondents. 

A. F. O. O. No. 40 of 1963, D/- 3-8-1967, 
from order of Addl. Sub. J., Hazaribagh, 
D/- 13-11-1962, 

Civil P. C. (1908), S. 104, O. 41, Rr. 14, 
21, O. 27, Rr. 4, 5 — Service of notice on 
Government Pleader is valid service of 
notice on State Govermnent — State 
Government not putting appearance — ■ 
Case transferred — Omission to give 
notice of transfer — Held not a sufficient 
cause for non-appearance — Application 
under O. 41, R. 21 — Dismissal — ^Exercise 
of discretion, not perverse — Order not 
interfered with, in appeal — AIR 1918 
Pat 341 (SB), Dist.; AIR 1940 Mad 53, Foil. 

(Paras 3 and 4) 
Cases Referred; Chronological Paras 
(1940) AIR 1940 Mad 53 (V 27) = 

(1939) 2 Mad LJ 568, Natesa Ayyar 

V. Venka Lakshmi Ammal 4 

(1918) AIR 1918 Pat 341 (V 5) =3 

Pat LJ 218 (SB), Ram Sukul Pathak 

V. Kesho Pd. Singh 4 

S. Sarwar Ali, Addl. Govt. Pleader, for 
Appellant; T. K. Prasad and Uday Sinha. 
for Respondents. 

JUDGMENT : — Plaintiff-respondent 
No. 1 instituted a suit for recovery of 
royalty from respondents 2 to 4. During 
the pendency of the suit, the State of 
Bihar (the appellant here) was made 
party in the suit. Ultimately, the suit 
was decreed in part against respondents 
2 to 4. It was, however, held in the suit 
that, since after the vesting of the estate 
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of the plaintiff in the State of Bihar on 
the 26th January, 1955, the State of Bihar 
was entitled to realise the royalty. The 
decree that was passed in the suit for 
recovery' of arrears of royalty was, there- 
fore, passed for the period prior to the 
26th January, 1955. The plaintiff prefer- 
red an appeal in the lower appellate court 
against the portion of the decree dismis- 
sing her claim for royalty for the period 
subsequent to the 26th January, 1955. The 
State of Bihar was made respondent no. 4. 
The notice of the appeal was served on 
the Government Pleader; but the State of 
Bihar did not choose to appear in the ap- 
peal. Prior to the date fixed for the hear- 
ing of the appeal, it was transferred to 
the court of the Subordinate Judge, but 
no notice of the transfer of the appeal 
to that court was given either to the 
Government Pleader or to the State of 
Bihar. Ultimately on the 13th March, 
1961, the appeal was heard and allowed 
ex parte so far as the State of Bihar is 
concerned. The State of Bihar, therefore, 
filed an application under Order 41, R. 21, 
of the Code of Civil Procedure for a re- 
hearing of the appeal. This application 
was, however, dismissed by the Court 
below, and hence this appeal has been 
preferred by the State ' of Bihar in this 
Covirt. 

2. Learned Additional Government 
Pleader raised three points in support of 
the appeal, namely; — 

(i) that no notice of the transfer of the 
appeal from one court to another having 
been given to the State of Bihar or to the 
Government Pleader, there was sufficient 
cause for the State of Bihar not to appear 
at the time of the hearing of the appeal 
before the transferee court, within the 
meaning of ’Order 41, Rule 21, of the 
Code of Civil Procedure; 

(ii) that service of notice of the appeal 
on the Government Pleader was not a 
valid service on the State of Bihar; and 

(iii) that it was a fit case in which the 
discretion of the court should have been 
exercised in favour of the State of Bihar. 

In my opinion, there is no substance 
m any of these contentions. 

3. I will first take up the second point 
about the validity of the service of notice 
on the State of Bihar. The notice was 
served on the Government Pleader on the 
28th September, 1960; but the State of 
Bihar did not choose to appear. Order 27, 
Rule 4, of the Code of Civil Procedure 
states that the Government Pleader in 
any court shall be the agent of the Gov- 
ernment for the purpose of receiving pro- 
cesses against the Government issued by 
the Court. Therefore, under the above 
provision, the service of notice of the ap- 
peal on the Government Pleader was a 
valid service of notice on the State oi 
Bihar itselt 


Learned Additional Government Plea- 
der, however, has referred to Rule 5 of 
^at order, which lays down that the 
Courts, in fixing the day for the Govern- 
ment to answer to the plaint, shall allow 
a reasonable time for the necessary com- 
munication with the Government through 
the proper channel, and for the issue of 
instructions to the Government Pleader 
to appear and answer on behalf of the 
Government, and may extend the time at 
its discretion. True it is that, in the pre- 
sent case, after the service of the notice 
on the Government Pleader, a short time 
of about two weeks was given to the 
State of Bihar to appear in the appealj 
but actually the appeal was taken up for 
hearing on the 13th March, 1961, more 
than five months af^r the service of the 
notice on the Government Pleader. There 
was thus sufficient time for the Govern- 
ment to issue instructions to the Govern- 
ment Pleader to appear and answer on 
behalf of the Government in the appeal. 
There is thus no merit in this conteU'? 
tion. 

4. With respect to the first point, 
namely, that notice of the transfer of the 
appeal from one court to another ought 
to have been given to the State of Bihar 
or to the Government Pleader; learned 
Additional Government Pleader has re- 
lied on a Special Bench decision of this 
court in Ram Sukul Pathak v. Kesho Pd. 
Singh, AIR 1918 Pat 341; and it has been 
contended that the omission to give notice 
of the transfer must be taken to be a 
sufficient cause, for the non-appearance of 
the State of Bihar in the lower appellate 
court. In that case, the respondent had 
already appeared and had been present 
in the Court from which his case had 
been transferred to the other court on a 
date prior to the date fixed for the hear- 
ing of the case. In those circumstances, 
it was held that notice of the transfer 
was essential and the omission to give 
notice of the transfer was a sufficient 
cause for his non-appearance at the time 
when the case was called out for hearing. 

In the present case, the State of Bihar, 
in spite of the service of the notice of the 
appeal on the Government Pleader, did 
not choose to appear, and, as such, no 
notice of the transfer of the case could 
be given to it or to the Government 
Pleader. The principle of the decision in 
the Special Bench case referred to above 
does not, therefore, apply to the facts of 
the present case. This view gains support 
from a Single Judge decision of the Mad- 
ras High Court in Natesa Ayyar v. Ven- 
ka Lakshmi Ammal, AIR 1940 Mad 53, 
wherein it has been held that where an 
applicant is served with a notice in the 
appeal and he omits to put in an appear- 
ance and chooses , to let the appeal be 
decided ex parte and the appeal is trans- 
ferred to the subordinate Judge from the 
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District Judge, it cannot be said that by 
the Subordinate Judge’s omission to give 
notice to him of the transfer of the appem 
from the District Court he was prev^ted 
by sufficient cause frorn appearing. There 
is thus no merit in this point also. 

4A. Lastly, it was submitted tiiat the 
court should have exercised itt discretion 
in favour of the State of Bihar in the 
circumstances of the case. The court be- 
low has considered the facts and the cir- 
cumstances of the case and has not chosen 
to exercise its discretion in favour of 
the State of Bihar. This court, therefore, 
cannot interfere with the exercise of the 
discretion by the court below, which can- 
not to be said to be a perverse exercise of 
discretion. 

5. There is thus no merit in this ap- 
peal, which is, accordingly, dismissed with 
costs. 

SSG/D.V.C. Appeal dismissed. 
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H. MAHAPATRA, J. 

Shanti Devi, Appellant v. Ramesh 
Chandra Roukar and others, Respondents. 

Misc. Appeal No. 315 of 1965. D/- 15-9- 
11967. 

(A) Hindu Marriage Act (1955), Ss. 23 
(l)(d) and 9 — Application for resttffi- 
tion of conjugal rights by husband after 
ten years ttrom withdrawal by wife from 
his society — No satisfactory explanation 
given for such inordinate delay — - Decree 
for restitution of conjugal rights in 
favour of husband not sustainable. 

(Para 3) 

(B) Hindu Marriage Act (1955), Ss. 13 
(l)(ix) and 9 — Decree for restitution of 
conjugal rights in favour of husband ^ — 
Failure by husband to take steps to ffive 
effect to it for more than 2 years — Wife 
is entitled to ask for divorce and decree 
for restitution of conjugal rights becomes 
ineffective when she does so. (Para 4) 

(C) Hindu Marriage Act (1955), S. 9 — 

Application for restitution of conjugal 
rights by husband — Court must give 
serious consideration to evidence of wife 
and her parents and cannot ref^e to do 
so on ground of their being interested 
witnesses. (Para 5) 

Kumar Bahadur, for Appellant. 
JUDGMENT : — This appeal arises out 
of a proceeding under section 9 of the 
Hindu Marriage Act, 1955 (25 of 1955), in 
which the husband made an application 
for re^tution^ of conjugal rights on the 
ground that his wife who is appellant 
here, had without reasonable excuse with- 
drawn from his society. In defence the 
appellant alleged cruelty, desertion by and 
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invitality of the husband. The Court be- 
low on consideration of the evidence al- 
lowed a decree for restitution of conju- 
gal rights in favour of the husband, 
present appeal is directed against that 

2. Apart from assailing the findings as 
given by the Court below, learned counsel 
urged two other points. He contended 
that according to the respondents’ case the 
appellant had left his society in 1955 and 
lived since then with her parents. The 
proceeding under section 9 was initiated 
by the husband in 1964. For a period of 
about ten years no step had been taken 
by the husband for restitution of conjugal 
rights. This aspect has not been taken 
into account by the court below and ac- 
cording to learned counsel the decree for 
restitution of conjugal rights, as passed, 
has been vitiated. 

3. Section 23(l)(d) of the Hindu Mar- 
riage Act states "In any proceeding under 
this Act, whether defended or not, if the 
court is satisfied that there has not been 
any unnecessary or improper delay in in- 
stituting the proceeding, then, and in 
such 8 case, but not otherwise, the court 
shall decree such relief accordingly.” It 
was thus incumbent upon the court below 
to be satisfied that the long delay of 
about ten years as suffered by the hus- 
band before coming to the court had been 
substantially explained or was otherwise 
justified. On a perusal of the entire judg- 
ment I do not see that this aspect of the 
case had at all come to the mind of the 
court. In the plaint itself the husband 
had stated that the wife had gone away 
at the instance of her parents in 1955 and 
under their influence she was staying with 
them all tiie time. This being the admit- 
ted position it was necessary for the hus- 
band to explain the inordinate delay 
before coming to the court for redress. 
In that view alone the judgment cannot 
be siLStained. 

4. Another point contended was that 
since the decree for restitution of conju- 
gal rights was passed on the 9th August 
1965 no step had been taken by the hus- 
band to give effect to that, although more 
than two years by now has elapsed. This 
fact will provide, justification for her 
to obtain the divorce. Section 13(1) of 
the Act lays down "Either party to a 
marriage, whether solemnized before or 
after the commencement of this Act, may 
also present a petition for the dissolu- 
tion of the marriage by a decree of 
divorce on the grormd (ii) that there ha? 
been nc restitution of conjugal rights as 
between the parties to the marriage for a 
period of two years or upwards after the 
passing of a decree for restitution of con- 
jugal rights in a proceeding to which 
they were parties.” Clearly enough, the 
wife is now entitled to ask , for divorce 
and the judgment for restitution of con- 
jugal rights as passed by the court below 
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will become ineffective, when she does 
p. In that view of the matter I am not 
inclined to sustain the judgment. 

5. Thirdly, the evidence as given by 
the parties before the court below, I am 
afraid, have not been properly assessed, 
inasmuch as the most important witness, 
namely appellant (P. W. 8) was not 
seriously considered on the ground that 
she was an interested witness. Who else 
other than the accused party in such a 
case will be more competent to speak 
about the relevant facts? Her parents 
were equally interested, no doubt, but all 
the same were entitled to a proper consi- 
deration by the court on their evidence. 
Two witnesses were only examined on 
behalf of the husband. The husband was 
equally an interested person. If his evi- 
dence is weighed in the same scale as 
was applied by the court below to the 
evidence of wife, then there was almost 
no support for the appellant’s case. No 
doubt, the plaintiff produced six money 
order acknowledgment forms showing 
that he had sent money for some months 
to the wife. Post cards written by his 
mother-in-law were also exhibited. But 
all those incidents were of a time just 
before the proceeding of the suit. There 
is much force in the contention advanced 
by the wife that those things were 
brought into existence for the purpose of 
leading support to the plaintiff’s case, 
when he decided to go to the court of 
law. 

6. For all these reasons given above I 

think that the judgment for restitution of 
conjugal rights cannot be upheld, and, is, 
therefore set aside; the appeal is allowed. 
As there is no appearance for the other 
side there will be no order for costs. 
CWM/D.V.C. Appeal aUowed. 
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R. K. CHOUDHARY, J. 

Jwala Singh and another. Appellants 
V,. Laboo Ram, Respondent. 

A. F. A. O. No. 250 of 1967, D/- 24-7- 
11968, 

Provincial Insolvency Act (1920), S. 42 
(l)(a) — Applicability — Insolvent, in 
petition for order of absolute discharge 
taking exception provided in S. 42(l)(a) 
— Onus to prove exception is on him — 
Absence of objection to the averment in 
petition — Does not make S. 42(1) (a) in- 
applicable . — (Evidence Act (1872), Ss. 101 
to 104). 

Under S. 42(1) (a), the Court is bound to 
refuse to grant absolute discharge if the 
insolvent’s assets are not of a value equal 
to eight annas in the rupee on the amount 
of liis unsecured liabilities. To that, how- 
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exception if the insolvent 
satisfies the court that the above fact has 
arisen from circumstances for which the 
insolvent cannot justly be held responsi- 
me. The onus is on the insolvent to prove 
^ ^^ception. Where he fails to prove 
the same, the law laid down in section 42 
J refuse to grant an absolute order 
of discharge has to take its course. The 
fact that no objection has been taken to 
the averment in the petition of the insol- 
vent for . discharge, does not make the 
provisions of S. 42(1) (a) inapplicable as 
there is no provision in law to file such 
objection. (Para 3), 

Cases Referred: Chronological Paras 
(1928) AIR 1928 Pat 338 (V 15)=ILR 

7 Pat 375 (FB), Gopal Ram v. 

Magni Ram 2 

Jyotirmoy Ghosh and Girijapati Sanyal, 
for Appellants; Deba Prasad Mukherjee 
and Nripendra Narayan Roy, for Respon- 
dent. 

JUDGMENT : — Respondent Laboo. 

Ram, on his own application, was adjudg- 
ed insolvent pn the 29th August, 1961, 
and he was directed to apply for dis- 
charge within four years. In the mean- 
time, he was directed to pay Rs. 10 per 
month, and, from the 29th June, 1965, 
the amount was increased to Rs. 40 per; 
month to be paid to the appellants, who 
were the two unsecured creditors of the '■ 
insolvent. On the 15th September, 1965,' 
a little over four years after, the insol- 
vent applied for absolute discharge. The 
appellants objected to that application 
and requested to court to extend the time 
for absolute discharge by three or four 
years so that the realisation towards their 
debts may come to at least eight annas 
in a rupee. The objection was overruled 
by the Subordinate Judge, and an order 
was passed for absolute discharge of the 
insolvent. This order was affirmed by the 
Additional District Judge in appeal filed 
by the creditors. Being thus aggrieved, 
the creditors have filed this appeal. 

2. A preliminary point was taken by 
Mr. Deba Prasad Mukherjee, appearing 
for the respondent, that the appeal was 
not maintainable, and, in support of this 
contention, he relied on sub-section (3) 
of section 75 of the Provincial Insolvency 
Act (hereinafter referred to as "the Act”). 
Sub-section (1) of section 75 makes provi- 
sion for an appeal to the High Court on 
grounds mentioned in sub-section (1) of 
section 100 of the Code of Civil Proce- 
dure in a case where an order has been 
passed by a Court subordinate to the Dis- 
trict Court and that order has been 
affirmed or set aside on appeal by the 
District Court. Under section 75(1) of the 
Act, the debtor, any creditor, the receiver 
or any other person aggrieved by a deci- 
sion come to or an order made in the 
exercise of insolvency jurisdiction has a 
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right to prefer an appeal. Sub-section 
of section 75 lays down that any su^ 
person aggrieved by any other order_ made 
by a District Court otherwise than m aT> 
peal from an order made by a sul^rdi- 
nate court may appeal to the High Coi^t 
by leave of the District Court or of the 
High Court. I am surprised how; the learn- 
ed counsel has referred to this sub-sec- 
tion for an argument of. the present ap- 
peal being not maintainable where the 
present appeal has been filed against an 

> order of the District Court affirming m 

> appeal a?-' decision of a subordinate Court. 

Learned counsel has also relied on a 
Full Bench decision of this Court in Gopal 
jRam V. Magni Earn, ILR 7 Pat 375= (AIR 
1928 Pat 338) (FB). That was a case where 
the impugned order was passed by the 
District Court otherwise than m an ap- 
peal. Consequently, sub-section (3) of 
section 75 was applicable to such a case. 
But, as already observed, it cannot apply 
to a case where the appeal was filed to 
the High Court, as in the present case, 
(from a decision of the District Court 
affirming in appeal the decision of the 
subordinate Court. The preliminary ob- 
Section is, accordingly, overruled. 

3. Mr. Ghosh, appearing for the ap- 
pellants, has advanced an argument that 
the order of the learned Additional Dis- 
trict Judge in appeal affirming the deci- 
sion of the Subordinate Judge making an 
order for absolute discharge of the insol- 
vent is bad in law as it has violated the 
provisions of section 42 of the Act. He 
has based his argument on clause (a) of 
sub-section (1) of section 42, which reads 
that "42(1) the court shall refuse to grant 
an absolute order of discharge under sec- 
tion 41 on proof of any of the following 
facts, namely : — (a) that the msolvent’s 
assets are not of a value equal to eight annas 
in the rupee on the amount of his un- 
secured liabilities, unless he satisfies the 
court that the fact that the assets are not 
of a value equal to eight annas in the 
rupee on the amount of his unsecured 
liabilities has arisen from circumstances 
for which he cannot justly be held res- 
ponsible.” In the present case, it is an ad- 
mitted fact that on the date of the appli- 
cation for discharge the assets of the in- 
solvent were only Rs. 490, whereas the 
unsecured liability of the insolvent in 
respect of the appellants amounted to 
Rs. 2,360/-. 

It is thus conceded even by the learn- 
ed counsel for the insolvent-respondent 
that the assets of the insolvent on the 
date of the application for discharge were 
less than eight annas in the rupee of the 
unsecured liability. Counsel for the in- 
solvent has, however, urged that the 
order of discharge cannot be interfered 
with, unless the Court finds that the fact 
that the assets of the insolvent are not of a 
value equal to eight annas in the rupee 
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on the amount of his unsecured liabilities 
has arisen from circumstances for which 
he cannot justly be held responsible. In 
my judgment, this argument is based on 
confusion. True it is that in his appli- 
cation for discharge the insolvent had 
practically quoted the wordings of the 
section: "That the assets of your petitioner 
are not (of a value) equal to eight annas 
wrongly stated as four in the rupee on 
the amount of his unsecured liabilities 
and the same has arisen out of the cir- 
cumstances for which your petitioner! 
cannot justly be held liable.” It is also 
true that no regular objection has been 
filed by the creditors to the ground made 
in the application for discharge. There 
are, however, certain petitions by which 
the creditors requested the Court to ex- 
tend the date of discharge so that the 
realisation towards their dues may come 
to at least eight armas in the rupee. 

It has been seriously urged on behalf 
of the insolvent that, no objection having 
been talcen to the averment in the peti- 
tion of the insolvent for discharge, it 
should beheld that the provisions of S. 42 
(1) of the Act were not applicable for 
refusing to grant the order of absolute 
discharge. I am not inclined to accept this 
argument.^ There is no provision in law 
to me objection to a petition like the one 
that was filed by the insolvent. Under 
secticm 42(1) (a) of the Act, the Court is 
bound to refuse to grant absolute dis- 
charge if the insolvent’s assets were not 
of a value equal to eight annas in the 
amount of his unsecured 
habilities. _To that, however, there is an 
^ception if the insolvent satisfies the 
Court that the above fact had arisen 
from circumstances for which the insol- 
vent could not justly be held responsible. 
Beyond mentioning in the petition itself, 
has been placed on the record 
u case by the insolvent for satisfying 
this point. The onus was on 
the insolvent to prove this exception, and 
he having failed to prove the same, the 
law laid down in section 42(1) (a) to refuse 
to grant an absolute order of discharge 
has to take its course. The Courts below, 
therefore, have erred in law in passing 
an order of absolute discharge of the in- 
solvent, on the facts and the circum- 
stances of the case. 

4. The result, therefore, is that the 
appeal is allowed, the judgments and 
orders of the courts below directing abso- 
lute discharge of the insolvent are set 
aside, and the application made by the 
inplvent for his absolute discharge is dis- 
missed, It will be open to the insolvent 
to file another application for his dis- 
charge after two years. In the circum- 
stances, there will be no order for costs of 
this court. 

yPB/D.5?.C. 


Appeal allowed. 
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S. C. MISRA AND B. D. SINGH, JJ. 

Smt. Suraj Kumari, Appellant v. The 
Slate of Bihar, Respondent. 

A. F. O. O. No. 162 of 1962, D/- 16-7- 
1968, from order of Dist. J., Hazaribagh, 
D/- 2-6-1962. 

(A) Criminal Law Amendment Ordi- 
nance (38 of 1944), S. 3 — Charge of de- 
falcation of Govt, fund — Attachment of 
property under — Property if procured 
out of fund — Question is immaterial — 
Property must be that of accused. 

When an application is made under 
section 3 of the Criminal Law Amend- 
ment Ordinance for attachment of the 
property of the person concerned, it is 
not necessary to establish on behalf of 
the State that the property is procured 
by means of the offence, but the real 
question for determination by the Dis- 
trict Judge is whether the property is 
that .of the accused. The first part of sec- 
tion 3 no doubt refers to money or pro- 
perty procured by means of the offence, 
but the second part clearly refers to any 
other money or any other property of 
the accused person. (Para 4) 

Thus where a person was charged with 
defalcation of Government fund and his 
house was sought to be attached under 
section 3 of the Ordinance for the reali- 
sation of the money defalcated, the date 
of the construction of the house was im- 
material in order to establish whether it 
was built out of the defalcated money. It 
was sufficient to prove that the house was 
that of the accused. (Para 4) 

(B) Criminal Law Amendment Ordi- 
nance (38 of 1944), S. 5(2) — Words 
"some interest in property attached” 
under — Should mean independent right 
of objector — Onus is on objector to 
establish such right failing which his 
claim under S. 5 is vitiated — (Evidence 
Act (1872) Ss. 101 to 104). 

The procedure laid down under section 
5 of the Ordinance is that of a title suit 
and the burden is thrown upon the objec- 
tor to show that on the date of attach- 
ment the objector has any independent 
interest in the property to be attached 
failing which the objector would be pre- 
cluded from raising any question as to 
the competence of the proceedings in 
regard to the property. The word 'some' 
no doubt occurs in clause 2 of section 5, 
but that can reasonably be taken to mean 
the quantum and not nature of the in- 
terest which can only imply a right inde- 
pendent of the right to it of the person 
proceeded against in the Criminal Court. 

(Para 5) 

If, therefore, the wife of a person, pro- 
ceeded against under section 3 of the 
Ordinance, objects to the attachment on 


the ground that the house sought to be 
attached is her own house and not that of 
her husband, mere fact that her name is 
entered in the Municipal papers would not 
make it her personal property in the 
absence of any evidence to show that she 
spent money of her own in building the 
said house. Her living in the house as 
wife cannot be taken in the eye of 
law to have any independent interest of 
her own which would bring her claiTn 
within the ambit of clause 2 of section 5 
of the Ordinance and hence she has no 
locus standi to raise objection imder sec- 
tion 5. (Para 5) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 Cal 549 (V 47), 

Ranjit Ghosh v. Damodar Valley 

Corporation 5 

(1957) AIR 1957 Pat 10 (V 44)=>- 
. 1956 BLJR 513, Subodh Ranjan 

Ghosh V. Fertilisers and Chemi- 
cals Ltd. 5 

J. C. Sinha, Ramnandan Sinha and 
Swaraj Prasad, for Appellant; Lai Nara- 
yan Sinha, Krishna Nandan Prasad Sinha 
and S. Sarwar Ali, for Respondent. 

MISRA J. : — Appellant Srimati Suraj 
Kumari is the wife of Sri A. P, Sinha 
who was employed as Head Clerk-cum- 
Accountant in the Damodar Valley Cor- 
poration. He was charged with defalcation 
of Government fund of a large amount 
exceeding Rs. 2,30,062/5/- and a prosecu- 
tion was started against him. He was 
believed to have acquired properties also 
out of the amount of defalcation and an 
application was filed under section 3 of 
the Criminal Amendment Ordinance No. 
XXXVIII of 1944 for attachment of plots 
Nos. 1148 and 1149 of khata No. 52 
khewat no. 2/2 on the Ratu Road of 
Ranchi town together with a pucca build- 
ing standing thereon being Municipal 
Holding no. 2944 Ward No. IB within the 
Ranchi Municipality, and a pucca build- 
ing standing on plot no. 8 being Muni- 
cipal Holding No. 373 of Ward no. 8 with- 
in the Monghyr Municipality. As provid- 
ed under section 3 of the Ordinance the 
State of Bihar was to obtain an order of 
attachment by the District Judge where 
Damodar Valley Corporation was situated 
and where A. P. Sinha was employed. In 
order to make the attached property 
available for realisation of the amount, 
if any procured by the accused person 
by committing one of the scheduled of- 
fences, the procedure provided for in- 
vestigation under section 5 of the Ordi- 
nance _ was followed by the District Judge, 
Hazaribagh and after having recorded the 
evidence, both oral and documentary led 
by the parties, he came to the conclusion 
that the appellant, the wife of A. P. Sinha 
who objected to the attachment of the 
property on the ground that it was 
her own personal property and her 
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husband had no concern with _ it 
was unfounded. The learned Dis- 
trict Judge held that property was ac- 
quired by A. P. Sinha and the claim of 
the appellant that it was her personal 
property was not substantiated. This ap- 
peal is directed against the judgment and 
order passed by the learned District 
Judge. 

2. yii. J. C. Sinha appearing on behalf 
of the appellant has raised a number of 
questions in support of his contention. 
He has urged in the first place that the 
Court below was in error in holding that 
this house was built by A. P. Sinha out 
of the money which he defalcated from 
the fund of the Damodar Valley Corpora- 
tion. His argument is that although A. P. 
Sinha joined the service of the Damodar 
Valley Corporation in the year 1950, the 
land was acquired much earlier. Plot 
no. 1149 was purchased from Juthari 
Mxmda imder exhibit l/a on the 15th 
June, 1949 in the name of this lady and 
plot no. 1148 was purchased from Orjtm- 
oraon under Exhibit 1 on the 22nd Jiily 
1950. Plot no. 1147 was acquired under 
Exhibit 1^ on the same date. The total 
considerations conveyed under plots nos. 
1148 and 1149 was Rs. 3250. According to 
the appellant, she purchased^ this land out 
of her ovm money consisting partly of 
dowry obtained by her for her son’s marri- 
age and partly out of the money she receiv- 
ed by selling her gold and silver ornaments. 
Bricks were laid for the constructions of 
this house in 1947 and after the house 
came to be completed, Grihpravesh ^ 
this Ratu house Avas held on the 14th 
May, 1952. The marriage of her eldest son 
took place on the 7 th Jxme 1951. The period 
for which charge was framed against 
her husband for defalcation of the amoimt 
was December 1952 to March 1953. 
Hence it was clear that this property 
could not have been acquired by her hus- 
band out of any money which the crimi- 
nal Court may have foimd him to have 
defalcated as an employee of the Damo- 
dar Valley Corporation, LeEimed Counsel 
for the appellant has drawn my attention 
in this connection to certain documents 
which are Exhibits 5 and 5/a. Exhibit 5 
was the application filed by the lady for 
piuchase of materials for construction of 
the house dated the 10th December 1951 
and another application is Ext. 5/a dated 
the 26th February, 1951. Exhibit D was 
an application by A. P. Sinha dated the 
3rd February 3951 filed before the Sub- 
divisional Officer, Ranchi, applying for a 
gun license as a burglary was committed 
in his house by some desperate crimi- 
nals. The document was filed to show that 
this house was already ready in Febru- 
ary 1951. 

3. Our attention has also been drawn 
by the learned Counsel to the evidence 
of opposite party witness Ho, 2, Jugal 
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Kishore Singh, who was posted at Ranchi 
Kotwali Station from 1947 to 1952. He 
has stated as follows: — 

"In 1952 the marriage party of the son 
of Sri A. P. Sinha had started from that 
liouse. 1 remember that I had attended 
that mairiage party. 

In 1948 a burglary case had been re- 
ported for his rented house also situated 
on Ratu Road. I had conducted the in- 
vestigation of that case.” 

Further in cross-examination he stated 
as follows : — 

"I v/as familiar with A. P, Sinha,_ I 
don’t remember how many times I saw him 
looking after the construction of his 
house. This was in 1951-1952, but I do not 
recollect the month or month when I 
saw him looking after the construction. 


Opposite party witness no. 8 also stated 
as follows: 

"I do not remember the date or year 
or month of attending the Grih Pravesh 
ceremony. I received an invitation card.” 

Mr. Sinha had endeavoured to built up 
his argument on the date of the construc- 
tion of the house with reference to the 
above statement made by the witnesses 
examined on behalf of the State of Bihar. 
It may be stated that neither the peti- 
tion of objection filed by the appellant 
set out the actual date of construction of 
the house nor the witnesses examined on 
her behalf including herself and her two 
sons say when the house was constructed. 
Thus there is a great lacima in the evi- 
dence adduced by the appellant in view 
of the provision of section 5(2) of the 
Ordinance that any person making an 
objection under section 4 shall be requir- 
ed to adduce evidence to show that at 
tte date of the attachment he had some 
interest in the property attached The 
omission to mention the date of construc- 
tion by the appellant who v/as an objec- 
tor would lead to an inference adverse to 
her 

_ Mr. Sinha has, however, contended that 
since the above two witnesses for the 
opposite party have made statements 
which lend reasonable support to ^ con- 
tention that the house was ready in 1952, 
and so an inference can be drawn that 
it was completed prior to the period of 
defalcation from December 1952 to March 
1953 for which period the husband of 
the appellant was found guilty of. the 
ofience, it is clear that the house was not 
built out of any part of the amoimt al- 
leged to have been procured by her 
husband by committing any act of cheat- 
ing the Damodar Valley Corporation of 
any amoimt. 

We have considered the evidence of 
opposite party witness no. 4 Tulsi Ram 
to the effect that A. P. Sinha, was a ten- 
ant living in his house for sometime and 
shifted to the new house after leaving 
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his house. The witness stated that he 
came to stay in his house in 1935-1936 
and left Ms house in 1953-1954 implying 
thereby that A. P. Sinha sMfted into the 
newly constructed house in Ratu Road 
between 1953-54 after the period for 
which the husband of the appellant was 
charged before the Criminal Court with 
the offence of having procured unlaw- 
fully Government money for Ms own use. 
The normal inference from the evidence 
on record, would no doubt be that the 
lady failed to establish that she built the 
house out of her personal fund, in the 
absence of any witness being examined 
that any dowry was advanced to the 
family of the appellant. There is also 
nothing to show as to what was the 
amount obtained by selling her silver 
and gold ornaments. TMs is apart from 
the omission on behalf of the appellant to 
state the exact date of the construction 
of the house. It is true, no doubt, that 
opposite party witness no. 2 made some 
statements that some kind of construction 
on this land in 1951-1952 was made but 
the evidence of opposite party no. 4 shows 
that in any case the house came to be 
completed in 1953-1954. 

4. Mr. Sinha laid stress that the house 
would not be liable to be seized under Sec. 
3 of the Ordinance if it could not be 
established that it was built out of the 
amount defalcated by the husband of 
the appellant. Section 3 of the Ordinance 
in so far as it is relevant runs as 
follows: — 

"Where the State Government has rea- 
son to believe that any person has com- 
mitted any scheduled offence . . . .(1). . . 
for the attachment imder tMs Ordinance 
of the money or other property wMch the 
(State) Government believe the said per- 
son to have procured by means of the of- 
fence, or if such money or property can- 
not for any reason be attached or other 
property of the said person of value as 
nearly as may be equivalent to that of 
the aforesaid money or other property.” 
Although the first part of tMs section 
relating to attachment refers to money 
or property procured by means of the 
offence, but the second part refers to any 
other money or any other property of 
the accused persons. So in the present 
case the relevant point for consideration 
is not whether it was established on be- 
half of the State whether this house was 
built out of the amoimt . defalcated but 
the real question for determination by 
the District Judge was whether this was 
the property of the accused. It is not, 
therefore, necessary to give any definite 
finding as to the date of the construction 
of the house, but on the evidence on 
record it is clear that the house may be 
reasonably taken to have been built by 
the husband of the appellant A. P. Sinha, 


5. Mr. J. C. Sinha has however, urged 
that the question cannot be gone into in the 
present proceedings,’ as the money alleged 
to have been procured by A. P. Sinha 
by committing a scheduled offence, was 
the money of the Damodar Valley Cor- 
poration and not of the State of Bihar. 
The Damodar Valley Corporation cannot 
be regarded^ either as Government or a 
local authority or a person acting on 
behalf of any such Government autho- 
rity. To support his point, he drew our 
attention to Subodh Rani an Ghosh v. 
Fertilisers and Chemicals Ltd., AIR 1957 
Pat 10 and Ranjit Ghosh v. Damodar 
Valley Corporation, AIR 1960 Cal 549 and 
Rule 7 of Damodar Valley Corporation 
Rules. No doubt, it has been held in the 
above decisions that the Damodar Valley 
Corporation is neither Government nor 
Government authority, but an indepen- 
dent Corporation and as such employees 
of the Damodar Valley Corporation can- 
not be regarded as Government servants 
to whom the privilege of Article 311 of 
the Constitution of India can be made 
available. 

The Advocate General, has however, 
contended in reply that it is not necessary 
to decide tMs question in the present 
case because the house to which the ap- 
pellant laid claim had already been at- 
tached and, since section 5 of the Ordi- 
nance puts the onus upon the objector 
to establish his or her claim to the pro- 
perty attached, if the finding be that the 
house did not belong to her, the objector 
would be precluded from raising the ques- 
tion as to whether it was liable to at- 
tachment in terms of the Ordinance. Mr. 
Sinha has contended that since the house 
stood in the name of the appellant and 
she _ was living in the house, she 
certainly had interest in the property 
wMch would entitle her to raise the 
question as to whether it was liable to 
attachment in accordance with the pro- 
visions of the Ordinance. In my opinion 
however, it is difficult to accede to the 
contention put forward by learned coun- 
sel for the appellant as the procedure 
laid dovm under section 5 of the Ordi- 
nance is that of a title suit and the bur- 
den is thrown upon the objector to show 
that on the date of attachment the ob- 
jector is entitled to the property to be at- 
tached and if the objector would .fail 
to establish the kind of interest contem- 
plated by clause 2 of Section 5 the claim 
of the objector must be dismissed and 
the objector could not be permitted to 
raise any question as to the competence 
of the proceedings in regard to the pro- 
perty. 

Mr. J. C. Sinha contended that the 
word interest should not be taken to in- 
clude the whole of or title to the pro- 
perty standing in the name of the appel- 
lant. Even if she happened to be a mere 
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AIR 1969 Punjab & Haryana 1 
(V 56 C 1) 

GURDEV SINGH J. 

Tehel Singh and others. Petitioners v. 
Superintending Canal Officer, Ferozepur 
snd others, Respondents. 

Civil Writ No. 993 of 1968, D/- 7-5- 
a968. 

Constitution of India, Arts. 226 and 227 
— Judicial or quasi-judicial order — 
Interference — Northern India Canal and 
Drainage Act (8 of 1873), S. 30-B (3) — ■ 
Revision under — Superintending Canal 
Officer acts judicially and his order is 
'Open to scrutiny under Arts. 226 and 227 
•of Constitution — His order must be a 
speaking order — Order dismissing revi- 
sion without giving any reasons is no 
order in eye of larv. 

In dealing with an application for revi- 
sion under S. 30-B (3) of the Act the 
Superintending Canal Officer acts judi- 
•cialb/ and the order disposing of such 
•an application is more in the nature of 
■a judicial order than an administrative or 
-executive order. (Para 5) 

Orders passed by the Superintending 
'Canal Officer under section 30-B (3) of 
the Act are open to scrutiny by the 
iHigh Court in exercise of its jurisdiction 
■under Articles 226 and 227 of the Con- 
•stitution. As such, unless the reasons 
-are indicated in the order, it is impos- 
sible for the High Court to appreciate 
what weighed with the Superintending 
•Canal Officer in . making the particular 
•order. Though the order of a Superin- 
"tending Canal Officer may not be as 
•detailed as the order of a judicial officer 
and his order need not be’ in the form 
of a judgment of a Court of law, but at 
the same time when he disposes of or 
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adjudicates upon valuable rights of the 
parties and is required to act judicially 
after hearing the parties and. applying 
his mind to the facts placed before him, it 
is not only desirable but incumbent upon 
hinito indicate the reasons for which he 
had taken a particular view. If the 
Superintending Canal Officer is in full 
agreement with the reasons recorded by 
the Divisional Canal Officer and upholds 
the latter’s order in exercise of his revi- 
sional jurisdiction it may not be neces- 
sary for him always to reiterate or set 
dowji those reasons but his order must 
at least indicate that he had adopted the 
reasoning of the subordinate authority or 
on consideration of the same accepted 
them as valid and sufficient to uphold 
the order. (Para 10) 

Where the order of Superintending 
Canal Officer, is a laconic order merely 
rejecting the revision without applying 
his mind to the facts and without indi- 
cating the reasons for such rejection, the 
order is no order in the eye of law and 
the officer was directed under Arts. 226 
and 227 to rehear the parties and dis- 
pose of the re-vdsion in accordance with 
law. AIR 1957 SC 1606, Rel. on; AIR 
1986 SC 1922 and AIR 1966 SC 671, Ref. 
to. (Para 11) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1606 (V 54) = 

(1967) 2 SCWR 598, Bhagat Raja 
V. Union of India 6, 7, 8, 9 

(1966) AIR 1966 SC 671 (V 53) = 

(1966) 1 SCR 468, Madhya Pra- 
desh Industries Ltd. v. Union of 
India 8, 9 

(1966) AIR 1966 SC 1922 (V 53) = 

(1966) SCR (Supp) 104, Nandram 
Hunatram v. Union of India 8 

M. M. Punchhi, for Petitioners: P. N. 
Aggarwal, , for Respondents 3 to 5; M. S, 
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Dhillon, for Advocate General, for Ees- 
pondents. 

_ ORDER; The lands of the 24 peti- 
tioners and respondents 6 to 9 are being 
irrigated from a common outlet RD.64522-R 
Daulatpur minor, situate in village 
Diwan Khera, district Ferozepur. Res- 
pondents Nos. 3 to 5, who used to receive 
water for irrigating their own lands from 
another outlet (RD. 58230-R) of the same 
minor, applied for transfer of their 19 
acres of land to the outlet from which the 
petitioners have been irrigating their land, 
and the Divisional Canal Officer, Abohar 
Division, accepted their application by his 
order, dated 18th September, 1967, pur- 
porting to have been made under S. 30-B 
(2) of the Northern India Canal and 
Drainage Act No. VIII of 1873 (herein- 
after called the Act). Aggrieved by this 
order, nine of the present petitioners pre- 
ferred an application for revision before 
the Superintending Canal Officer, Feroze- 
pur, availing of the provisions of sub-sec- 
tion (3) of Section 30-B of the Act. After 
hearing the parties, the Superintending 
Canal Officer, however, dismissed the revi- 
sion application by his order, dated 10th 
January, 1968. This is a laconic order, 
the operative part of which is in these 
words: 

"Both the parties were present and 
heard in detail. Decision. The appeal is 
dismissed.” 

2. It is the validity of this order 
which is being questioned in these pro- 
ceedings under Articles 226 and 227 of 
the Constitution. 

3. The sole contention raised by Mr. 
M. M. Punchhi, who appears for the 
petitioners, is that the impugned order 
of the Superintending Canal Officer, 
whidi does not mention any reason for 
rejecting the revision application and is 
not a speaking order, is no order in the 
eye of law and cannot be sustained, as 
it does not even indicate that he had 
applied his mind to the merits of the 
case. 

4. In opposing the petition, the res- 
pondents’ learned counsel, Mr. P. N. 
Aggarwal, besides contending that the 
impugned order is perfectly valid and it, 
was not incumbent upon the authorities 
concerned to pass a speaking order, has 
urged by way of preliminary objection 
that no .relief can be granted to the peti- 
tioners as no legal right vesting in them 
has been infringed, that some of them 
were not parties to the revisional pro- 
ceedings before the Superintending Canal 
Officer and that some of the share- 
holders. who are interested in the out- 
let from which the petitioners irrigate 
their fields, have not been impleaded as 
parties. The preliminary objections rais- 
ed, in my opinion, have no substance. 
Attachment of more land to the outlet 
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from which the petitioners have been- 
irrigating their fields is bound to affect 
the irrigation of their own lands, and^ 
it is futile to say that the impugned^ 
order does not operate to their prejudice, 
especially v/hen it is not denied that 
they are legally receiving water for 
irrigation. , The mere fact that some of 
the shareholders have not been implead- 
ed as parties cannot result in the dis- 
missal of this petition as all that is- 
prayed for by Mr. Punchhi is that a- 
direction be issued to the Superintending. 
Canal Officer (respondent No. 1) to re- 
hear the revision application and dis- 
pose it of on merits by passing a speak- 
ing order. 

5. The material question that calls for 
decision in this case is: Whether the- 
impugned order, which is not a speak- 
ing order and contains no indication of 
the reasons that weighed with the 
Superintending Canal Officer in reject- 
ing the revision application, is a valid? 
order. It is not disputed that in deal- 
ing with an application for revision, 
under sub-section (3) of section 30-B of 
the Act, the Superintending Canal Offi- 
cer exercises judicial or at least quasi- 
judicial powers. In fact, he acts more- 
like a Judge than an executive or admi- 
nistrative officer. The procedure pres- 
cribed for hearing the appeals and revi- 
sions under the Act and the Rules fram- 
ed thereunder approximates to that 
which an appellate or revisional Court, 
has to follow. In these circumstances, itf 
cannot be disputed that in dealing withj 
an application for revision the Superin-J 
tending Canal Officer acts judicially and 
the order disposing of such an applica- 
tion is more in the nature of a judicial 
order than an administrative or execu-l 
tive order. 

6. Learned counsel for ‘ both the par- 
ties have placed reliance upon the- 
recent decision of their Lordships of the- 
Supreme Court in Bhagat Raja v. Union- 
of India, AIR 1967 SC 1606 and sought 
to derive support for their respective- 
contentions from this authority. In that 
case, their Lordships were dealing -with. 
the validity of an order made by th& 
Central Government in exercise of its- 
revisional powers under rule 55 of the; 
Mineral Concession Rules, 1960, framed' 
under the Mines and Minerals (Regula- 
tion and Development) Act, 1957. In' 
response to a notification issued by the- 
Andhra Pradesh Government, Bhagat. 
Raja, the appellant before their Lord- 
ships, and respondent No. 3 applied for 
prospecting licences. The Government of 
Andhra Pradesh preferred the latter and? 
rejected the application of the appellant. 
Bhagat Raja for the mining lease. Bha- 
gat Raja went up in revision under sec- 
tion 30 of the Mines and Minerals- 
(Regulation and Development) Act, 1957,. 
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read with rule 54, but without success. 
•The only order of the revisional autho- 
rity communicated to the appellant was 
that after careful consideration of the 
grounds stated by him in his application, 
the Central Government had come to the 
conclusion that there was no valid ground 
for interfering tvith the decision of the 
Government of Andhra Pradesh reject- 
ing hi.s application for grant of mining 
leases. It was contended before their 
Lordships in' appeal by way of special 
leave that this order was not valid. 
Their Lordships of the Supreme Court, 
after reviewing the case-law on the sub- 
ject, including earlier decisions of that 
Court agreed with this contention, 
observing as follows: 

. "Let us now examine the question- as 
to whether it was incumbent on the Cen- 
tral Government to give any reasons for 
its decision on review. It was argued 
;that the very exercise of judicial or 
■; quasi-judicial powers in the case of a 
tribunal entailed upon it an obligation 
to give reasons for arriving at a deci- 
sion for or against a party. The deci- 
sions of tribunals in India are subject to 
the super\dsory powers of the High 
Courts under Article 227 of the Consti- 
tution and of appellate powers of this 
Court under Article 136. It goes with- 
out saying that both the High Court and 
this Court are placed imder a great dis- 
advantage if no reasons are given and 
the revision is dismissed curtly by the 
use of the single word "rejected”, or. 
"dismissed”. In such a case, this Court 
can pr’obably only exercise its appellate 
jurisdiction satisfactorily by examining 
1 he entire records of the case and after giv- 
ing a hearing come to its conclusion on 
the merits of the appeal. This will cer- 
tainly be a very unsatisfactory method 
of dealing with the appeal. Ordinarily, 
in a case like this, if the State Govern- 
ment gives sufficient reasons for accept- 
ing the application of one party and 
rejecting that of the others, as it must, 
and the Central Government adopts the 
reasoning of the State Government, this 
Court may proceed to examine whether 
the reasons given are sufficient for the 
purpose of upholding the decision. But, 
when the reasons given in the order of 
the State Government are scrappy or 
nebulous and the , Central Government 
makes no attempt to clarify the same, 
this Court, in appeal may have to exa- 
mine the case de novo without anybody 
being the wiser for the review by the 
Central Government. If the State Gov- 
ernment gives a number of reasons some 
of which are good and some are not, 
and the Central Government merely 
-endorses the order of the State Govern- 
ment without specifying those reasons 
which according to it are sufficient to 
uphold the order of the State Govem- 
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ihent, . this Court, in appeal may find 
it difficult to ascertain which are the 
grounds which weighed with the Central 
Go^'ernment in upholding the order of 
the State Government. In such circums- 
tances what is known as a 'speaking 
order’ is called for. In this view of the 
matter, the order of the Central Gov- 
ernment was struck down, and it was 
directed to decide the review applica- 
tion afresh.” 

7. Mr. M. M. Punchhi, appearing for 
the petitioners, has argued that his case 
stands on a better footing than Bhagat 
Raja’s case, AIR 1967 SC 1606 (supra) as 
in thi.s case the Superintending Canal 
Officer, v/hile disposing of the retdsion 
application, has not even referred to the 
fact that the various grounds of revision 
urged by the petitioners were consider- 
ed by him, but has merely dismissed the 
petition for revision without assigning 
any reason. He has further pointed out 
that the Superintending Canal Officer 
has not even taken the trouble of saying 
that he agreed with the reasons record- 
ed by the Divisional Canal Officer whose 
order was being challenged before him. 
and in this situation, it is difficult to 
predicate what weighed on the mind of 
the Superintending Canal Officer in 
rejecting the petitioners’ application for 
revision. 

8. The respondents’ learned counsel has, 
on the other hand, argued that the ques- 
tion whether the orders made by the 
Superintending Canal Officer in exercise 
of his powers under sub-section (3) of 
section 30-B must always be speaking 
orders, can be adopted, and it would 
depend upon the facts and circumstances 
of each case and the terms of the order 
passed by such authority to determine 
whether such an order was valid or not. 
According to his submission a distinc- 
tion has to be made between the orders 
by which the decision of the Divisional 
Canal Officer, against which a petition 
for revision is directed is set aside, and 
an order which confirms that decision. 
According to him, in the latter type of 
cases it is not necessary for the Superin- 
tending Canal Officer to set out his rea- 
sons for rejecting the revision applica- 
tion and maintaining the order of the 
Divisional Canal Officer as the affirmance 
of the order of the Divisional Canal Offi- 
cer implies the acceptance of his reasoning 
and it is only in those cases, as Mr. 
Aggarwal urged, in which the order of 
the Divisional Canal Officer is interfered 
with, set aside or modified that reasons 
will have to be given in his order by 
the Superintending Canal Officer. For 
these contentions, he sought to derive 
-support from an earlier decision of their 

Lordships of the Supreme Court in 
Nandram Hunatram v. Union of India, 
AIR 1966 SC 1922. This authority has 
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been noticed in Bhagat Raja’s case, AIR 
1967 SC 1606 and was distinguished by 
their Lordships in these words: 

"The last portion of the passage was 
relied by the counsel for the respon- 
dents in support of his argument that, as 
the order in review is merely in con- 
firmation of the action of the State Gov- 
ernment reasons need not be given. But 
the above dictum cannot be considered 
dissociated from the setting of the cir- 
cumstances in which it was made. There 
it was plain as a pike-staff that the 
State Government had no alternative but 
to cancel the lease; the absence of any 
reasons in the order on review could 
not possibly leave anybody in doubt as 
to whether what the reasons were. As 
a matter of fact in the setting of facts, 
the reasons were so obvious that it was 
not necessary to set them out. There 
is nothing in this decision which is con- 
trary to M. P. Industries Ltd. v. Union 
of India, AIR 1966 SC 671.” 

9. The decision in M. P. Industries 
Ltd., AIR 1966 SC 671 was also noticed 
in detail. Observations from both the 
minority and the majority judgments 
were set out by their Lordships in Bha- 
gat Raja’s case,, AIR 1967 SC 1606, and 
the legal position was summed up in 
these words: 

"As has already been said, when the 
authority whose decision is to be review- 
ed gives reasons for its conclusion and 
the reviewing authority affirms the deci- 
sion for the reasons given by the lower 
authority, one can assume that the 
reviewing authority found the reasons 
given by the lower authority as accept- 
able to it, but where the lower autho- 
rity itself fails to give any reason other 
than that the successful applicant was an 
old lessee and the reviewing authority 
does not even refer to that ground, 
this Court has to grope in the dark for 
finding into reasons for upholding or 
rejecting the decision of the reviewing 
authority. After all a tribunal which 
exercises judicial or quasi-judicial powers 
can certainly indicate its mind as 
to why it acts in a , particular way 
and when important rights of par- 
ties of far reaching consequence to them 
are adjudicated upon in a summary 
fashion, without giving a personal hear- 
ing where proposals and counter-propo- 
sals are made and examined, the least 
can be expected is that the tribunal should 
tell the party why the decision is going 
against him in all cases where the law 
gives a further right of appeal.” 

10. It is not disputed that the orders 
passed by the Superintending Canal 
Officer under section 30-B (3) of the Act 
are open to scrutiny by this Court in 
exercise of its jurisdiction under Arts. ,226 


and 227 of the Constitution. As such, 
unless the reasons are indicated : in the 
order, it is impossible for . this Court to 
appreciate what weighed with the Super- j 
intending Canal Officer in making the 
particular order. Though I agree with 
Mr. Aggarwal that the order of a Super- 
intending Canal Officer may not be as 
detailed as the order of a judicial offi- 
cer and his order need not be in the 
form of a. judgment of, a Court of law; 
but at the same time when he disposes 
of or adjudicates upon valuable rights 
of the parties and is required to act 
judicially after hearing the parties and 
applying his mind to the facts placed 
before him, it is not only desirable but 
incumbent upon him to indicate the rea- 
sons for which he had taken a particular 
view. I also agree with Mr. Aggarwal 
that if the Superintending Canal Officer 
is in full agreement with the reasons 
recorded by the Divisional Canal Officer 
and upholds the latter’s . order in ' exer- 
cise of his revisional jurisdiction, it may 
not be necessary for him always to 
reiterate or set down those reasons but 
his order must at least indicate that he 
had adopted the reasoning of the subor- 
dinate authority or on consideration of 
the same accepted them as valid and 
sufficient to uphold the order. Coming 
to the case in hand, we find that by the 
impugned order the Superintending Canal 
Officer has merely rejected the revision 
application. He has not only failed to 
indicate the reasons for such rejection 
but has also not taken the trouble of 
recording that he agreed with the rea- 
sons given by the Divisional Canal Offi- 
cer in the order which was the subject 
matter of the revision petition. 

11. P'or all these reasons, I am of the 
opinion that the impugned order of the 
Superintending Canal Officer is no order 
in the eye of law, and it appears that he 
had not applied his mind to the facts of 
the case. Accordingly, I accept the petition 
with costs and direct the Superintending 
Canal Officer to re-hear the parties and 
dispose of the petition for revision in 
accordance with law. The parties are 
directed to appear before him on 30th 
May, 1968. 

KSB Petition allowed. 
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Ram Chander v. 

Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 16 (1) — 
Displaced Persons (Compensation and Re- 
habilitation) Rules, R.-34 (d) — Financial 
arrangement between Central Govern- 
ment and State Government whereunder 
property in compensation pool was trans- 
ferred to State Government — State Gov- 
ernment paying stipulated price — Held 
Central Government had power to enter 
into such agreement and although it was 
not executed in form prescribed under 
Art. 299 (1) of the Constitution was all 
the same binding on parties concerned. 
AIR 1954 SC 236, Rel. on; AIR 1963 
Punj 405, Foil. — Further held that 
though Settlement Commissioner as dele- 
gate of Central Government could not 
after the said transaction pass any order 
under R. 92 (4) yet the rules promulgat- 
ed by State Government itself justified 
the order passed by Settlement Commis- 
sioner as delegate of State Government^ — 
Civil Writ No. 2417 of 1965 D/- 9-8-1966, 
Reversed. (Paras 6, 8) 

Cases Referred: Chronological Paras 
(1964) Civil Writ No. 402 of 1964 
(Punj), Banta Singh v. Settle- 
ment Commissioner 4, 7 

(1963) AIR 1963 Punj 405 (V 50) = 

65 Pun LR 674, Lajya Ram Kapur 
V. Union of India 7 

(1962) Civil Writ No. 918 of 1962, 

D/- 2-3-1964 (Punj) 7 

(1954) AIR 1954 SC 236 (V 41) = 

1954 SCR 817, Chatturbhuj 
, Vithaldas v. Moreshwar Parash- 

ram 5 

Pitam Singh Jain with N. C. Jain, for 
Petitioner; C. D. Dewan, for the State; 

D. C. Gupta (for No. 4) and M. R. Aggar- 
wal (for No. 5), for Respondents. 

SHAMSHER BAHADUR, J: This is an 
appeal under Clause 10 of the Letters 
Patent from the judgment of Pandit J. 
who dismissed the writ petition of Ram 
Chander appellant on 9th of August, 
1966. 

2. The facts, on which there is no dis- 
pute, are these. In village Ram Nagar of 
Thanesar tehsil, certain evacuee lands 
were put to auction. We are concerned in 
this appeal only with two lots; one measur- 
ing 1 acre 6 kanals and 6 marlas was 
sold as Lot No. 2 for Rs. 1075/- in open 
auction to Bhushan Chand and his 
brother Rulia Ram, respondents 4 and 5 
respectively, on 14th May, 1963. On the 
same day another parcel numbered as 
Lots No. 4 and 5 measuring 10 acres 5 
kanals and 17 marlas was sold to the 
same' respondents for a sum of Rupees 
2750/-. Objections were filed by various 
persons including the appellant. It seems 
that the objectors were required to depo- 
sit some amount before the confirmation 
of sales. .The sales; ' however, were con- 
firmed ■ on- 6th of July, 1963. The objec- 
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tors, including the appellant, took the 
matter before the Settlement Officer 
(Sales) who passed an elaborate and 
detailed order in their favour on 29th 
of July, 1963. This order was, however, 
set aside subsequently by the Settlement 
Commissioner, Punjab, on 11th of Octo- 
ber, 1963, on the ground that the respon- 
dents who had been adversely affected 
by it had not been heard. Thereafter, 
two of the objectors, including the appel- 
lant, filed separate, revision petitions 
before the Settlement Commissioner, both 
directed against ' the orders of confirma- 
tion of sales made on 6th of July, 1963. 
The appellant before this functionary 
made a statement on 4th of November, 
1963, that he was prepared to make a 
-bid of Rs. 6000/- for land covered by 
lots 4 and 5 which had been sold to res- 
pondents 4 and 5 for a sum of Rupees 
2750/-. With regard to the other parcel 
of land covered by lot No. 2, he made an 
offer of Rs. 2,500/- against the sum of 
Rs. 1075/- for which it had been sold in 
favour of respondents 4 and 5. Earlier 
on 29th of July, 1963, the Settlement 
Officer (Sales) had also set aside the 
sales at the instance of the appellant who 
had made similar offers before him that 
day, though for lesser amounts, and in 
pursuance thereof a consolidated sum of 
R.S. 5.200,/- had actually been deposited. 
The Settlement Commissioner, in his 
order of 4th November, 1963 (Annexure 
C) while holding that the higher bids 
of the appellant in themselves did not 
constitute a ground for setting aside the 
sales, allov.'^ed his petition for revision for 
the reason that material irregularity had 
been committed inasmuch as the notice 
of sale which was to be issued 15 days 
before the date of the sale, did not in- 
clude the lands which were being put to 
auction and whose sale was confirmed 
by the Tehsildar (Sales) on 6th of July, 
1963. In the words of the Settlement 
Conimissioner: 

"It is therefore, clear that at the time 
of publication, certain Khasra numbers 
were published to be auctioned which in 
fact did not exist. . . .1 feel that this 
is a material irregularity which coupled 
with a substantial higher initial bid of 
Shri Ram Chander olDjector, should be 
sufficient to hold that the sale of two 
lots made in favour of the respondents 
is liable to be set aside.” 

In the result, it was directed that the 
land should be put to re-auction and the 
first bids of Lot No. 2 and lots 4 and 
5 were to be of Ram Chander for Rupees 
2500./- and Rs. 6,000/- respectively. Should 
the petitioner fail to make these bids the 
sum of Rs. ' 5,200/- which had been depo- 
sited by him "shall stand forfeited”. 

3. Aggrieved by this order passed on 
4th of November, 1963, by the Settlement 
Commissioner (Annexure C), respondents 
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4 and 5 moved this Court: for the issuance 
of a v/rit of certiorari under Articles 226 
and 227 of the Constitution. An assertion 
was made • in this petition that the 
State Government had made certain rules 
for the sale of lands and these had been 
fully complied with. It was mentioned in 
sub-paragraphs (e) and (f) of paragraph 
11 that the Settlement Commissioner 
under these rules had the power to recti- 
fy errors or mistakes and also to with- 
hold the confirmation of sale if any 
materia] irregularity had been committed 
in its publication or conduct. It may be 
mentioned in passing that the State Gov- 
ernment in its written reply acknow- 
ledged the existence qf such rules by say- 
ing that the contents of paragraph 11 
as also of sub-paragraphs were admitted. 
In the writ petition which kept pending 
in this Court for some time, Mr. D. S. 
Nehra, counsel for the respondent State 
made a statement on 29th of July, 1965. 
before Gurdev Singh, J. that "on recon- 
sideration of the matter the Government 
have decided not to interfere in the sale 
of the land already made in favour of 
the petitioners Bhushan Chand and Rulia 
Ram. In view of these instructions which 
are reproduced in Annexure 'D’, a let- 
ter from the Deputy Secretary to Punjab 
Government, to Mr. D. S. Nehra of 28th 
July, 1965, Gurdev Singh J. dismissed 
the petition as infructuous on 29th 
July, 1965. Though the appellant Ram 
Chander was a party in this writ peti- 
tion as a respondent, he was not present 
at the time when the statement was made 
by Mr. Nehra and the order of dismissal 
passed by Gurdev Singh J. 

4. As the sale of 6th of July, 1963, 
stood resuscitated in consequence of the 
order passed by Gurdev Singh J., Ram 
Chander appellant filed the present writ 
petition. Civil Writ No. 2417 of 1965, 
in this Court alleging that the dismissal 
of Civil Writ No. 2264 of 1963, had work- 
ed into an injustice and the order had 
been passed without any information to 
him and behind his back. Pandit J. dis- 
missed this writ petition for two rea- 
sons, firstly, on the ground that the 
evacuee properties in the compensation 
pool having been transferred to the 
Punjab Government, the officials of the 
Central Government ceased to exercise 
any powers under the Displaced Persons 
(Compensation and Rehabilitation) Act 
(hereinafter called the Act) and the 
orders passed by the Settlement Com- 
missioner on 4th of November, 1963, had 
consequently become ineffective and in- 
operative, the powers of this authority, 
as a delegate of the Central Government 
having ceased to exist. The second ground 
on which the petition has been disrhiss- 
ed by learned Judge is that the appel- 
lant failed to appear before Gurdev 
Singh J. to raise the objection-s which 


have , now been raised. So far as the 
first .point is . concerned, it is common 
ground that the surplus evacuee land has 
.been acqumed :by ,the Punjab State from 
the Central Government under what is 
called a . 'package' deal’. In - the connected 
writ petition of Banta Singh v. Settle- 
ment Commissioner, Civil Writ No. 402 
of 1964 (Punjab), which has been heard 
along with this appeal, a letter from, the 
Chief Settlement Commissioner addressed 
to the Secretary to Punjab Government, 
(Annexure R-1) of 3rd June, 1961, has 
been filed and there are reproduced in 
it the terms of' this transaction. An 
area of about 80,000 standard acres of 
surplus land was sold by the Central 
Government to the Punjab Government 
at a flat rate Rs. 445/- per standard acre. 
Likewise, surplus rural houses, taurs, 
ghair mumkin land and other land, which 
was not fit for cultivation, were trans- 
ferred to the Punjab Government on 
specified terms. 'The entire price of 
these properties was to be paid b.y the 
Pun.iab Government within a period of 
three years commencing from the 1st of 
April. 1961, in half-yearly instalments. 
The 'package deal’ was described in an 
affidavit filed by the Deputy Secretary to 
Punjab Government as a financial arrange- 
ment between the two Governments inter 
se about the disposal of the acquired 
evacuee properties, for which no instru- 
ment of conveyance under Article 299 
of the Constitution has been drawn 
up. It is not disputed that a con- 
siderable amount as the stipulated price 
of this property has been paid by the 
Punjab Government in six half-yearly 
instalments as contemplated in the agree- 
ment. 

5. The learned Single Judge having 
taken the view that the package deal 
divested the Central Government and 
its officers of any authority over 
lands which had been transferred to the 
Punjab State has found that the orders 
of the Settlement authorities as delegates 
of the Government of , India on which 
reliance has been placed by the appel- 
lant are no longer binding or operative. 
Mr. Jain, on the other hand, submits that 
no instrument of conveyance having been 
executed under Article 299 (1) of the 
Constitution and the package deal being 
only a financial arrangement the provi- 
sions of the Act continued to apply. It 
is to be observed that sub-section (1) of 
section 16 of the Act empowers the Cen- 
tral Government to "take such measures 
as it considers necessary or expedient 
for the custody, management and disposal 
of the compensation pool in order that it 
may be effectively utilised in accordance 
with the provisions of this Act". In the 
Displaced Persons (Compensation and Re- 
habilitation) Rules there . is a provision for 
transfer of properties in R. 34 and the date 
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■for each transfer is to be , reckoned ,as 
provided for in the, four sub-clauses. The 
relevant provision for our purposes is 
sub-clause (d) which says that: 

. "Where any property is transferred to 
any person under this chapter, the pro- 
perty shall be : deemed to have been 
Jtransferred to him: 


'(b) 

'(c) 

(d) in any other case, from such date 
as the Central Government may, by 
igeneral or special order, specify.” 

Under this provision it seems to us that 
i;he Central Government is competent to 
miake a disposal or transference of the 
-properties under the compensation pool in 
■whatever manner it feels disposed and 
•from the contents of the letter of 3rd 
'Of June, 1961, there seems to be no doubt 
"that the Punjab Government had been 
■made an owner of the evacuee properties 
and it does not seem to be disputed that 
"the price of these properties had been 
paid off by April, 1963. It is futile in 
•the circumstances to urge that Article 299 
(1) of the Constitution, by which "all 
-contracts made in the exercise of the 
-executive power of the Union or of a 
'State shall be expressed to be made by 
■the President, or by the Governor. . . . 
and. . . .shall be executed on behalf of 
■the President or the Governor by such 
persons and in such manner as he may 
•direct or authorise”, puts the transaction 
•of 1961 outside the pale of consideration 
-as the constitutional instrument had not 
■'been executed in due form. The trans- 
■ference was made under the statute it- 
self, this being the Displaced Persons 
■(Compensation and Rehabilitation) Act, 
1954, and it seems to us that the pro’vd- 
sions of Article 299 (1) would not be 
applicable in a transaction of this nature. 
'In Chatturbhui Vithaldas v. Moreshwar 
Parashram, AIR 1954 SC 236, Mr. Justice 
Pose, speaking for the Court, observed 
•that: 

"T.he provisions of Article 299 (1) 
■were not inserted for the sake of mere 
form. They are there to safeguard Gov- 
•ernment against unauthorised contracts. 
If in fact a contract is unauthorised or 
in excess of authority it is right that 
■Government should be safeguarded. On 
■the other hand, an officer entering into a 
■contract on behalf of Government can 
•always safeguard himself by having re- 
•course to the proper form. In between 
is a large class of contracts probably 
'by far the greatest in , numbers, which 
"though authorised are for one reason or 
•other not in proper , form. It is only right 
that an innocent contracting party, should 
not suffer because of this and if there 
is no other defect or objection. Govern- 
ment will always accept the responsibi- 
lity.” 
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, 6. 'What is true of contracts between 

‘ Government" and indmduals also holds 
good in the case of the present contract 
which was between the Central Govern- 
ment and the State of Punjab. The 
details of the transaction of transfer had 
been settled between the two Govern- 
ments and these conditions set out in 
detail in the letter of 1961 have been 
fulfilled and the transaction completed. 
It ha.s not been disputed that the entire 
amount due to the Central Government 
has been paid and it would be pointless 
in such a situation to contend that the 
transfer, not having been executed in the 

, form envisaged in Article 299 (1) becomes 
void and inoperative altogether. As Mr. 
Justice Bose observed, the provisions of 
Article 299 (1) are meant to safeguard 
the interests of the Government and 
there can be contracts which though not 
executed in . the form ■ contemplated in 
Article 299 (1) are all the same binding 
on the parties concerned. In our view, 
therefore, the package deal put an end 
to the ownership of the Central Govern- 
ment of the properties comprised in the 
compensation pool and the State Govern- 
ment thereafter had full authority to 
dispose them. 

7. I had occasion to deal with this 
question sitting singly in Lajya Ram 
Kapur V. Union of India, AIR 1963 
Punjab 405, and was of the view that 
the 'package deal’ as a result of the 
memorandum of 10th March, 1961, result- 
ed in a transfer of the properties in 
the compensation pool from the' Cen- 
tral Government to the State Govern- 
ment. Narula J., in the referring order in 
Civil Writ No. 402 of 1964 (Punj), which 
is being heard with this case, made 
reference to an unreported judgment of 
D. K. Mahajan J. of 2nd March, 1964, 
in Civil Writ No. 918 of 1962 (Punj). No 
definite conclusion was reached by the 
learned Judge on this aspect of the 
case and it was said that the State Gov- 
ernment having denied that the property 
had ceased to vest in the Central Gov- 
ernment the question for determination 
did not arise. In this appeal, as well as 
in the connected writ petition, the exist- 
ence of the 'package deal’ has been 
admitted before us and all that is said 
on behalf of the Union of India and the 
State Government is that the legal con- 
sequences of this transfer do not justify 
the contention which has been raised that 
the orders passed by the authorities as 
delegates of the Central Government are 
not binding and operative. In our opinion, 
the package deal has the effect of trans- 
ferring ' the' property from the Central 
Government to the Punjab State and the 
logical result which flows from it is 
that ■ the Settlement authorities as dele- 
gates of the Central Government could 
not pass any orders under the Act. 
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8. It follows, therefore, that though 
the order was passed by the Settlement 
•Commissioner under the Act as a delegate 
of the Central Government, its validity 
would not be affected if it had been in 
contemplation of the Rules framed by 
the State Government governing such 
sales. As has been pointed out earlier, 
respondents 4 and 5 in Civil Writ No. 2264 
of 1963 had themselves stated in sub- 
paragraphs (e) and (f) of paragraph 11 
of the petition that the State Govern- 
ment had made certain rules for the 
sale of lands and the existence of these 
rules was impliedly admitted as the 
State Government had admitted the con- 
tents of this ■ paragraph. It follows 
therefore, that the rules contemplated 
that the sale could be set aside if the 
authority concerned found, as has been 
done in the present instance, that the 
subject-matter of the sale was not 
actually included in the notice of sale. 
Mr. Jain is, therefore, right in his sub- 
mission that though after the package 
deal, clause (4) of rule 92 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Rules, empowering the Settlement 
Commissioner to set aside any sale if 
he is satisfied that any material irregula- 
rity or fraud in the conduct of sale has 
resulted in substantial injury to any per- 
son, stood abrogated, yet the rules pro- 
mulgated by the Punjab Government it- 
self in respect of such sales justify the 
order which has been passed in favour 
of the appellant by the Settlement Com- 
missioner as a delegate of the State Gov- 
ernment. 

9. The question still remains whether 
the appellant could challenge the order 
passed by Gurdev Singh J. on 29th of 
July, 1965, dismissing the writ petition 
of respondents 4 and 5 as infructuous? 
It seems plain to us that the appellant 
having^ got the sale set aside and the 
■ sum of Rs. 5,200/- paid by him in pur- 
suance of his own higher bids still 
remaining in deposit with the Govern- 
ment, is and always had been vitally 
interested in the result of the petition 
filed by respondents 4 and 5. It is 
stated at the Bar that the. appellant was 
represented by late Mr. Shamair Ghand 
who at the time of hearing • was not well 
enough to be present in Court, when the 
case was taken up immediately after the 
instructions which had beeii received by 
Mr. Nehra a day earlier from the Gov- 
ernment. The Government seems to have 
adopted a policy of non-interference with 
the sales which had already taken place 
and in furtherance of that policy instruct- 
’ ed the counsel to ' submit to the Court 
that they would, not- object to the sale 
in favour of • respondents 4 and 5 being 
-upheld. In the setting and background of 
h4his case,'- we. consider that it would be 
an act of manifest injustice if the sale 


is allowed to stand merely on the ground 
that the appellant failed to put an ap- 
pearance before Gurdev Singh J. In our 
view, the appellant has made good his- 
case to have the .sale of 6th of July, 
1963, in favour of respondents 4 and & 
set aside, and we would accordingly, al- 
low this appeal and direct that the au- 
thorities concerned should re-auction the 
properties in accordance . with the direc- 
tions which had been given in the impu- 
gned order of the Settlement Commis- 
sioner (Annexure C) passed on 4th of 
November, 1963. In the circumstances, 
there would be no order as to costs of 
this appeal. 

10. S. B, CAPOOR, J.: I agree. 
RSK/D.V.C. Appeal allowed. 


AIR 1969 Punjab & Haryana 8- 
(V 56 C 3) 

MEHAR SINGH C. J. AND 
SHAMSHER BAHADUR, J. 

R. N. Oswal Hosiery and Mahabir 
Woollen Mills, Ludhiana, Applicant v. 
Commissioner of Income Tax, Punjab, 
Patiala, Respondent. 

Income Tax Ref. No. 3 of 1964, D/- 
28-3-1968. 

Income Tax Act (1922), S. 66 (1) — ■ 
Two firms having same partners and iden- 
tical shares — If the businesses are 
separate they can be assessed as different 
units. (1946) 14 ITR 272 (Bom), Diss. from. 

There is nothing in law to preclude 
common partners constituting two sepa- 
rate firms for the purpose of the Income- 
tax Act. Whether there are two firms or 
only one firm is a question of fact which 
can only be determined by the Tribunal 
itself giving emphasis on the nature of 
the two businesses of which the same set 
of partners constituted different firms. If 
there are two separate businesses by the 
two firms composed of the same partners 
having identical shares they are two dif- 
ferent assessable units, and can be as- 
sessed distinctly. AIR 1929 Cal 753 (SB) 
& AIR 1950 Bom 198 and (1955) 28 ITR 
454 (Bom), Rel. on; (1946) 14 ITR 272 
(Bom), .Diss. from. 

(Para 7) 

Cases Referred: Chronological Paras 
(1955) 1955-28 ITR 454 (Bom), 
Jeshingbhai Ujamshi v. Commr. 
of Income Tax, Bombay 7, 8 

(1953) AIR 1953 SC 455 (V 40) = 

1953-24 ITR 405, Commr. of Income 
Tax, West Bengal v. A. W. Figgis 
and Co. 7 

(1950) AIR 1950 Bom 198 (V 37) = 
1950-18 ITR . 23, Jeshinghbhai Ujamshi 
v'. Commr. of Income Tax, Bombay ; 
...Mofussil , ' ‘ , , 7, 8 

EL/GL/C637/68 
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(1946) 1946-14 ITR 272 (Bom), 

Vissonji Sons and Co. v. Commr, 
of Income Tax, Central 6, 7, 8 

(1931) 5 ITC 334 (Lah), Krishna 
Ginning and Pressing Factory v. 

Commr. of Income Tax, Punjab 7 
(1929) AIR 1929 Cal 753 (V 16) = 

50 Cal LJ 300 (SB), In re, Martin 
and Co. 6, 7, 8 

Bhagirath Dass with B. K. Jhingon, 
-for Applicant; D. N. Awasthy \vith 
Ramesh Chand for B. S. Gupta, for Res- 
pondent. 

SHAMSHEE BAHADUR, J.; The ques- 
tions which fall for determination in the 
reference made to this Court under sub- 
jection (1) of S. 66 of the Indian Income- 
tax Act, 1922 (hereinafter called the Act) 
are these: 

"(1) Whether two partnership firms 
hawng common partners and identical 
shares are as a matter of law one? 

(2) If yes, whether the income earned 
by such two firms is to be assessed col- 
lectively?” 

The first question as framed is mani- 
festly one of law and not dependent on 
the facts but it would be necessary to 
have a background of the circumstances 
in which the reference at the instance 
of the applicant has been made by the 
Income-tax Appellate Tribunal, Delhi. 

2. The assessments in respect of which 
appeals were pending before the Income- 
tax Appellate Tribunal relate to 1958-59 
and 1959-60, the previous years ending 
v/ith 31st March, 1958 and 31st of March, 
1959, respectively. The applicant is R. N. 
Oswal Hosiery and Mahabir Woollen 
Mills, Ludhiana, which formed itself into 
a partnership under a document of 6th 
of April, 1953, consisting of five part- 
ners, each entitled to one-fifth share. 
Another partnership consisting of the 
same five partners with the same shares 
was formed under an earlier partnership- 
deed of 7th of January, 1953, with the 
name and style of Messrs. Mahabir 
Woollen Mills, also at Ludhiana. Since 
6th of April, 1953, the five persons have 
continued to remain as partners in both 
the finns. The nature of business of the 
4;wo firnis is somewhat different. Where- 
as the firm of R. N. Oswal Hosiery car- 
ries on tile business of manufacture and 
sale of hosiery goods, Mahabir Woollen 
Mills carried on the business of manu- 
tacture and sale of R. D. Woollen yam. 
The two firms were registered separate- 
ly upto the assessment year 1957-58. Both 
these firms were assessed separately up- 
till the assessment year 1958-59 when the 
Income-tax Officer for the first time 
came to the conclusion that there being 
common partners of both the firms, the 
two units constituted one assessable entity 
for purposes of income-tax. 

3. The assessment was made on the 
same basis in respect of the assessment 
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year 1959-60. It followed as a matter of 
consequence that the renewal applica- 
tions of the two firms for registration 
were declined as the assessing authori- 
ties considered these firms to be consti- 
tuting one unit only. These matters gave 
rise to four appeals, two mth regard 
to the assessment orders for the years 
1958-59 and 1959-60 with which we are 
concerned, and the remaining two with 
the refusal of the authorities to renew 
registrations. The appeals were disposed 
of by a common order in favour of the 
applicant-assessee by the Appellate 
Assistant Commissioner on 16th of Fe- 
bruary, 1962. The Income-tax Appellate 
Tribunal in the appeals preferred by the 
Revenue passed an order on 6th of Febru- 
ary, 1963, by which the orders of the 
Income-tax Officer were restored and 
those of the Appellate Assistant Commis- 
sioner set aside. The order of the Appel- 
late Tribunal raises, inter alia, the abst- 
ract proposition of law which is formu- 
lated as the first question to be answer- 
ed in this reference in the statement of 
the case of 6th of September, 1963. 

4. It has been contended by Mr. Bha- 
girath Dass, the learned counsel for the 
assessee, that the firms constituted by 
different partnership deeds are separate 
assessable units. Though we are not con- 
cerned with the factual details it may be 
recapitulated, as stated in the order of 
the Appellate Tribunal, that the firms 
had separate factories situated three miles 
apart; there were no common over-head 
expenses; there was no common staff: 
there were separate bank accounts and the 
nature of business of the two firms was 
different. On behalf of the Revenue, a 
pure question of law was raised that two 
partnerships having common partners and 
identical shares constituted in the eye of 
law one unit and the income earned by 
them has to be assessed collectively. Con- 
sidering this proposition of law to 
be sound, the Tribunal on basis of 
a judgment of the Bombay High Court, 
upheld the claim of the Department. It 
was only as an alternative argument that 
it was urged by the Revenue before the 
Appellate Tribunal that "there is ample 
evidence on record to prove to the hilt 
that at least both the firms in the present 
case are one as a matter of fact.” It has 
to be reiterated that the alternative argu- 
ment presented before the Appellate Tri- 
bunal has not been referred to us as a 
question on which the opinion of this 
Court is invited. 

5. For answering the first question in 
the reference, which is the- abstract legal 
proposition with- which alone we are con- 
cerned in this reference,' some provisions 

, of the Act may be noted. "Assessee”, 
under sub-section (2) of section 2 has 
-been defined to mean "a person by 
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whom income-tax or any other sum of 
money is, payable under this Act, and 
includes every person in respect of whom 
■any proceeding under this Act has been 
taken for the assessment of his income 
•or of the loss sustained by him or of the 
amount of refund due to him”. Sub-sec- 
tion (6B) of the same section defines 
'firm’, 'partner’ and 'partnership’ to have 
the same meaning respectively as in the 
Indian Partnership Act, 1932. A 'person’ 
under sub-section (9) of section 2 is defin- 
•ed to include a Hindu undivided family 
-and local authority. Section 3 of the Act 
is the charging section Which says: 

"Where any Central Act enacts that 
income-tax shall be charged for any year 
■at any rate or rates tax at that rate or 
those rates shall be charged for that year 
in accordance with, and subject to the 
provisions of, this Act in respect of the 
total income of the previous year of 
•every individual Hindu undivided fami- 
ly, company and local authority, and oi 
•every firm and other association of per- 
sons or the partners of the firm or mem- 
'bers of the association individually.” 

Pausing for a moment to see the impact 
of these definitions on the problem to be 
resolved by us, it would be noted that 
"though a 'firm’ has generally to be given 
the meaning assigned to it in the Indian 
Partnership Act, all the same it would 
be an 'assessee’ under sub-section (2) of 
section 2 with all the incidents of this 
term, if in fact the tax is payable by 
it as such and in respect of which pro- 
■ceedings can be taken for assessment 
under the Act. The last clause in the 
charging section, which is independent 
of the other provisions, refers every firm 
or the partners of it as assessable units. 
It is in this background that the mecha- 
nics of assessment of a firm under sub- 
section (5) of section 23 is to be viewed. 
•Clauses (a) and (b) of sub-section (5) give 
details of the mode of assessment of 
registered and unregistered firms and as 
observed in the Law and Practice of 
Income Tax by Kanga and Palkhivala, 
(1958 edition) Volume I, at page 566. the 
•effect of the amendments after 1956 is 
this; 

" Income-tax at specially low rates 
is now assessable on a registered firm, 
"though no super-tax is at all assessable 
on it. The partners of a registered firm 
•are liable, as before 1956, to be charged 
in their indhndual assessments to both 
income-tax and super-tax in respect of 
their shares of the firm’s profits. So 
there is double taxation, in the case of a 
registered firm, so far as income-tax 
(but not super-tax) is concerned, and 
partial relief against such double taxa- 
tion is afforded by section 14 (2) (aa). 

tVhen an unregistered firm is assessed 
as a unit, the rates of tax applicable 
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may be _ higher ' than those which would 
be applicable to the total income of a 
partner, inclusive of his share of the 
firm’s profits, but a' partner would not 
be entitled to any refund of the tax paid 
by the firm at the higher rates. ■ The 
reason is that an unregistered firm is a 
distinct assessable entity for the purpo- 
ses of the Act and pays the tax in dis- 
charge of its own liability and not on 
behalf of its partners.” 

Thus, both the firm and its individual 
partners are assessable separately under 
section 3 of the Act. In both the Finance 
Acts of 1958 and 1959 paragraph D deals 
with the rates of income-tax which are 
payable in the case of every registered 
firm. On the first forty thousands oi 
total income there is no income-tax and 
on the next 35,000/- it is at the rate of 
5% and on the next 75,000/- of total 
income the rate of income-tax is at the 
rate of 6 p.c. and so on. The point to be 
emphasised is that the firm as distinct 
from its partners, under the Act is made 
a unit of assessment. 

6. The case of the Department is 
based fundamentally on the observations 
made by Sir John Beaumont, Chief Jus- 
tice (Chagla J. concurring) in Vissonji 
Sons and Co. v. Commissioner of Income- 
tax, Central, (1946) 14 ITR 272 (Bom). 
The proposition to which the learned 
Chief Justice subscribed was thus stated; 

"In law a firm has no existence in- 
dependently of its partners, and if there 
are two firms consisting of _ exactly the 
same partners, the real position in law 
is that there is only one firm. It may 
carry on separate businesses, and may 
carry on those businesses in different 
names but in fact there is only one firm 
in law.” 

It appears that the earlier observations 
of a Special Bench of Chief Justice Ran- 
kin, Gh'ose and Buckland JJ. in In re, 
Martin and Co., AIR 1929 Cal 753 (SB) 
were not brought to the notice of this 
Bench. In remitting the case to the Com- 
missioner of Income-tax. it was observed 
by Chief Justice, Rankin in the short 
judgment delivered by the Bench thus: 

"In remitting the case to the Commis- 
sioner, I would point out not by way of 
deciding this case but entirely for the 
guidance of the Commissioner that this 
case may ultimately have to be decided 
upon findings which do not at present 
appear in the case stated. The proposi- 
tion that the same persons in the same 
shares cannot for income-tax purposes 
be partners of two entirely separate 
firms is a highly abstract proposition. 

It may or may not be correct but I am 
not prepared as at present advised to 
proceed upon so very general a principle 
without a careful enquir.y into. the con- 
crete case and into the , matters above 
mentioned.” 
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In the; last analysis, according to Chief 
Justice Rankin, the matter whether the 
two businesses of the same set of part- 
ners are two separate units or one, is 
one essentially of fact, and not of abstract 
•legal theory. 

7. That in Partnership Law a firm 
has no legal existence apart from its 
partners and is merely a compendious 
name to describe its partners, is a well- 
known proposition and was reiterated by 
the Supreme Court in Commissioner of 
Income-tax, West Bengal v. A. W. Fig- 
gis and Company, (1953) 24 ITR 405, 
-at page 409 :(AIR 1953 SC 455 at p. 456). 
MahajanJ. (later. Chief Justice Mahajan) 
observed in the judgment after stating 
this position; 

"But under the Income-tax Act the 
position is somewhat different. A firm 
can be charged as a distinct assessable 
-entity as distinct from its partners who 
can also be assessed individually.” 

For this conclusion, the learned Judge 
relied on section 3, which was the charg- 
ing section, where also the last clause is 

" and of every firm and other 

association of persons or the partners of 
the firm or the members of the associa- 
tion individually”. On an interpretation 
■of this section, Mr. Justice Mahajan ob- 
served at page 409 (of ITR) = (at p. 456 
of AIR); 

"The partners of the firm are distinct 
assessable entities, while the firm as 
such is a separate and distinct unit for 
purposes of assessment.” 

A Bench of Chief Justice Chagla and 
Tendolkar J. in Jesingbhai Ujamshi v. 
Commissioner of Income-tax, Bombay 
Mofussil, (1950) 18 ITR 23 ; (AIR 1950 

Bom 198) took a different view from the 
one adopted in (1946) 14 ITR 272 

(Bom). In this judgment. Chief Justice 
Chagla questioned the validity of the 
general proposition laid down by Sir 
John Beaumont in (1946) 14 ITR 272 

(Bom) in these words; 

"With great respect to the learned 
Chief Justice, the actual question that he 
had to consider in that reference was 
whether a certain item which the asses- 
see claimed as a bad debt was a bad debt 
or not. and the learned Chief Justice dis- 
posed of that reference by coming to the 
conclusion that this question was really 
a question of fact and the only ques- 
tion of law that arose was whether there 
was sufficient evidence to justify the 
finding of fact by the Tribunal.” 

The particular observation, to v/hich 
reference has been made, according to 
Chief Justice Chagla, was a mere obiter. 
After discussing the Calcutta case in AIR 
1929 Cal 753, and also a decision of the 
Lahore High Court in Krishna Ginning 
and Pressing Factory, v. Commissioner of 
Income-tax, Punjab, (1931) 5 ITC 334 
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(Lah), Chief Justice Chagla reached the 
following conclusion; 

"Therefore, we disagree with the Tri- 
bunal in the view it has taken of the law 
and we are of the opinion, that there is 
nothing . in law to preclude common 
partners constituting two separate firms 
for the purpose of the Income-tax Act. 
Whether there are two firms or only one 
firm is a question of fact which can only 
be determined by the Tribunal itself.” 
The emphasis, according to Chief Justice 
Chagla, was to be on the nature of the 
two businesses of which the same set of 
partners constituted different firms, and 
this is apparent from the question which 
the Bench reformulated for the decision 
of the Tribunal, this being; 

"Whether in law common partners can 
constitute two separate firms in respect 
of different businesses carried on by 
these partners for the purpose of the 
Indian Income-tax Act?” 

The same Bench of Chief Justice Chagla 
and Tendolkar J. reaffirmed the same 
legal position in Jeshinghbhai Ujamshi v. 
Commissioner of Income-tax, Bombay, 
(1955) 28 ITR 454 (Bom). Here again the 
reference was necessitated according to 
Chief Justice Chagla, by a misapprehen- 
sion on the part of the Tribunal as to the 
law which was laid down in (1950) 18 
I. T. R. 23 (Bom). The Tribunal had 
been repeating the view of Chief 
Justice Beaumont in (1946) 14 I. T. R. 
272 (Bom), that if the partners are 
common there can only be one firm 
and in coming to that conclusion 
they had applied the principle of 
ordinary civil law. Chief Justice Chagla 
was at pains to point out that a firm 
was a taxable unit under the Income-tax 
Act, while it was not so under the ordi- 
nary civil law. Whether the business v/as 
one or separate was a question of fact 
which could only be determined by the 
Tribunal after taking into consideration 
all the relevant materials. If there were 
two separate businesses by the two 
firms composed of the same partners hav- 
ing identical shares they were two dif- 
ferent assessable units. 

The Appellate Tribunal, in the instant 
case, has also taken the view that no 
question of there being two businesses 
can arise if the owner of the two business- 
es is the same. This was the very proposi- 
tion of law on which an eminent judge 
like Sir George Rankin had expressed 
doubt and two successive Benches of the 
Bombay High Court had agreed with 
him. The view taken by Sir John Beau- 
mont in (1946) 14 I. T. R. 272 (Bom) 
must be rega:rded as solitary because 
Chagla J., who concurred with him in 
that case has so emphatically taken a 
totally different' line in (1950) 18 I. T. R. 
23 :(AIR 1950 Bom 198) and (1955) 28 
1. T. R. 454 (Bom). \^^ether there is 
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interlacing or interlocking between the 
two firms would be a matter for decision 
when the question of fact comes for 
adjudication before the Tribunal. At the 
moment, we are concerned with the pure- 
ly legal proposition whether the same set 
of partners of two different firms can 
ever form two different units? 

_ 8. On a consideration of the authori- 
ties, we are of the opinion that the view 
taken in AIR 1929 Cal 753, (1950) l8 
I. T. R. 23 :(AIR 1950 Bom 198) and 
(1955) 28 I. T. R. 454 (Bom) is more in 
consonance with the provisions of the 
Act than the one adopted by the Divi- 
sion Bench of the Bombay High Court 
in (1946) 14 I. T. R. 272 (Bom). In the 
result, we would answer this question in 
the negative in favour of the assessec. 
The second question in consequence does 
not arise. The assessee would be entitl- 
ed to get costs of this reference. 

9. MEHAR SINGH, C. J.: I agree. 

BNP/D. V.C. Reference ans- 

wered in negative. 


AIR 19G9 Punjab & Haryana 12 
(V 56 C 4) 

D. K. MAHAJAN 
AND P. C. PANDIT, JJ. 

Shri Laxmi Cotton Traders Pvt. Ltd., 
Petitioner v. State of Haryana and 
others, Respondents. 

Civil Writ No. 311 of 1968, D/- 17-5- 
1968. 

(A) Sales Tax — Punjab General Sales 
Tax (Haryana Amendment and Validation) 
Act (President’s Act No. 14 of 1967), sec- 
tion 6 — Act amending Punjab Gene- 
ral Sales Tax Act (4G of 1948), has retros- 
pective effect in territory comprisin(i 
Haryana State prior to its existence and 
is not ultra vires — Constitution of India, 
Art. 246 — State can enact law retrospect- 
ively covering period prior to coming into 
existence. 

The Stale legislature is free to enact 
laws which would have retrospective 
operation. Its competence to make a 
law for a certain past period, depends oci 
its present legislative power , and not on 
what it possessed at the period of time 
when its enactment is to have operation 
The Punjab General Sales Tax (Haryana 
Amendment and Validation) Act (14 of 
1967) amending the Punjab General Sales 
Tax Act (46 of 1948), as amended by Cen- 
tral Sales Tax Act (74 of 1956) has a retros- 
pective effect in State of Haryana for a 
period even prior to its coming into exis- 
tence and is validly enacted and not ultra 
vires. Case Law Discussed. (Paras 7, 8) 

(B) Punjab Reorganisation Act (31 of 
1966), Ss, 88, 89 — S. 88 deals with terri- 
torial extent while S. 89 deals with 

FL/HL/C778/68 
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power of adaptation — ^No provision in the 
Act forbids passing of laws retrospective- 
ly. 

There is no provision in the Act which- 
specifically prohibits the inherent power 
in a State Legislature to enact laws 
retrospectively for its territories. Sec- 
tion 88 merely deals with the territorial- 
extent of laws. It makes the old Punjab 
law as the law of the new States or terri- 
tories till it is otherwise altered by the 
competent Legislatures. Section 89 merely 
gives the power of adaptation and does not 
forbid the passing' of laws retrospective- 
ly by any of the States for its territories. 

(Para 10) 

(C) Constitution of India, Art. 24 — 
Discrimination — Old Punjab State 
divided into Punjab, Haryana, etc. — 
Haryana State amending Punjab General 
Sales Tax Act (46 of 1948) by Punjab 
General Sales Tax (Haryana Amendment 
and Validation) Act, 14 of 1967 to operate 
retrospectively in its territory for period 
prior to formation of Haryana State — 
Other territories of old Punjab State not 
passing similar amendments — There is 
no violation of Art. 14 so far Haryana 
State is concerned, as law in Haryana is 
uniform. 

(Para 9) 

(D) Sales Tax — Punjab General Sales 
Tax (Har.yana Amendment and Valida- 
tion) Act (President’s Act No. 14 of 1967)^ 
S. 6 — Central Sales Tax Act (74 of 1956), 
Ss. 14, 15 — Old Punjab State divided 
into Punjab Haryana etc. — Haryana 
State amending Punjab General Sales 
Tax Act (46 of 1948) retrospectively — 
Amendment has the effect of taxing 
"declared goods’’ twice — If any person 
is faxed twice he can get a relief but it 
does not make the amending Act bad — 
It is only second levy that is bad (Obiter). 

(Paras 12, 13) 

(E) Constitution of India, Preamble 

Arts. 14, 245 — Constitutionality of Statute 
is presumed — One who challenges it 
must discharge the burden. AIR 1958 SC 
538, Rel, on. (Pr.ra 16> 

(F) Sales Tax — Punjab General Sales 
Tax (Haryana Amendment and Valida- 
tion) Act (President’s Act No. 14 of 1967), 
S. 6 — Defect in parent Act 46 of 1948 
pointed out by Supreme Court is re- 
moved by Haryana Amendment and 
Validation Act, 14 of 1967 — It is im- 
possible to make law that can cover all 
conceivable possibilities — If there is 
double levy the second levy is void but 
not the law. 

Defect that no stage for levy of tax 
was fixed in the Punjab Act 46 of 1948= 
as noted by the Supreme Court in AIR 1967 
SC 1616 has been removed by the Har- 
yana Amending Act (14 of . 1967). In a 
business transaction, in spite of fixings 
stage, there , can occur . cases where the 
stage may be repeated a second time, for 
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instance, by the intervention of ■ a non- 
registered dealer. In such . cases, the 
second levy can always .be struck, down. 
Prom the mere fact, that a second il- 
legal levy is struck down or is not jus- 
tified, a conclusion does not necessarily 
follow that the Act is bad. 

All that the Central law requires is 
that a stage must be fixed for the levy 
of the tax, the' reason being that the tax 
should be levied at one point. The 
State law does fix the point. But in 
human affairs, it is next to impossible to 
make a law which will conceive of all 
possible and imaginable possibilities and 
it will be too much to strike dovm a 
lav/ because it has not taken into account 
all such imaginable possibilities. The 
contention that the Act is bad because 
it has failed to fix a specific point of 
taxation, regarding declared goods cannot 
be accepted. If a case occurs, where a 
double levy has been made, the Court 
will readily strike down, the other levy. 

(Para 16) 

(G) Sale.s Tax — Punjab General Sales 
Tax Act (46 of 1948 as amended by 
Haryana Amendment Act 14 of 1967) 
Sch. D — Constitution of India, Arts. 301, 
304 (a) — Cotton imported in Haryana 
taxed at stage of first sale — Cotton 
purchased in State taxed at stage of first 
purchase — There is no discrimination in 
the levy on imported cotton and cotton 
produced in State. 

Article 301 provides that trade, com- 
merce and intercourse within the terri- 
tory of India would be free, but 
it would be subject to the other 
provisions of Part XIII. It is by 
virtue of Article 304 that the State legis- 
lature is authorised to impose on goods 
imported from other States a tax to 
which similar goods in that State were 
subject and the only limitation imposed 
on this power of the State legislature is 
that by imposing the tax, it should not 
-make any discrimination between the 
imported and the locally produced goods. 
Article 304 does not require that similar 
or same tax should be imposed on the 
imported and the local goods. If pur- 
chase tax had been levied on the local 
goods, it is not necessary that only pur- 
chase tax could be imposed on the import- 
ed cotton. According to Schedule 'D’, on 
the imported cotton, the tax has to be 
levied on the first sale of those goods 
in the State of Haryana and on the 
local cotton, the tax has to be levied on 
the first purchase in the State of Har- 
yana. It means that when the imported 
cotton reaches the State of Haryana, it 
should be treated as if it had been pro- 
duced in the State of Haryana. It is 
o^y then that it would be said that 
they, v/ere being treated alike. The impor- 
of the outside cotton should be treat- 
ed at- par with the producer of the local 
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cotton. When the. imported cotton is sold 
in the State of Haryana, the tax would 
be levied on the sale price thereof. Similar- 
ly when the local goods are purchased for 
the first time in the State of Haryana, the 
tax would be levied on the purchase price 
which obviously is the first sale price. 
That being so, in both types of, goods, 
tax has to be levied on the first sale 
price of the goods in the State of Har- 
yana. There is thus no discrimination 
whatsoever between the two types of 
cotton and there cannot be any differ- 
ence in the quantum of tax imposed on 
them. AIR 1963 SC 928, Disting. 

(Para 18) 

(H) Sales Tax — Punjab General Sales 
Tax Act (46 of 1948 as amended by Har- 
yana Amendment and Validating Act 14 of 
1967), S. IIAA — Central Sales Tax Act 
(74 of 1956), S. 15 — Option given to 
assessees to reopen cases w'hich were 
struck down by Supreme Court decision, 
AIR 1967 SC 1616 — Option is not il- 
legal. 

Section llAA added by the Haryana 
Amendment and Validation Act to the 
parent Act is an enabling prowsion. 
There is no option with the Department 
not to reopen each and every assess- 
ment v.'hich is contrary to the Supreme 
Court decision, AIR 1967 SC 1616. They 
will, under the law, reopen the assess- 
ment. The option is only to the assessee 
and totally for his benefit. He may for- 
bid the reopening of the assessment, 
the moment a notice in that behalf is 
served on him, by saying that he does 
not wish it to be reopened. Such a pro- 
vision, which merely favours the assess- 
ee, cannot be said to be, in any manner, 
illegal. The provision cannot be attack- 
ed on the ground of its being not in 
consonance with S. 15 of the Central 
Act. (Para 21) 

(I) Sales Tax — Central Sales Tax Act 
(74 of 1956), Pre. — Act is not ultra 
vires — C. A. No. 763 of 1967, D/- 18-4- 
1968 (SC), Rel. on. (1967) 20 S. T. C. 150 
(Mad) held overruled by C. A. No. 763 
of 1967, D/- 18-4-1968 (SC); AIR 1962 
.Andh Pra 204 held approved b.y C. A. 
No. 763 of 1967 D/- 18-4-1968 (SC). 

(Para 23) 

Cases Referred: Chronological Paras 
(1968) Civil Appeal No. 763 of 1967 
D/- 18-4-1963 (SC), State of 
Madras v. N. K. Natraja Mudaliar 23 
(1967) AIR 1967 SC 1616 (V54) = 1967- 
20 STC 290, Bhawani Cotton Mills 
Ltd. V. State of Punjab 4, 5, 9, 14, 16 
(1967) 1967-20 STC 150= (1967) 2 
Mad LJ 552, Larsen and Toubro 
Ltd. V. Joint Commercial Tax 
Officer 5 23 

(1966) AIR 1966 Ker 46 (V 53) = 

1965 Ker LJ 337, C. C. Kaithakuttu 
Veedu v. Board of Revenue, State 
of Kerala 
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(1964) AIR 1964 SC 1729 (V 51)= • 

, (1964) 8 SCR 217, A. Haiee Abdul 
Shukoor & Co. ■ v. ' State of ■ j 
M adras ■ 7. 9, 20 

(1963) AIR 1963 SC 591 (V 50) = ‘ • 
(1963) 3 SCR 809, Khandige Sham 
Bhat and Krishna Bhatt v. Agri- 
. cultural Income Tax Officer, Kasara- 
god 6, 7A 

(1963) AIR 1963 SC 928 (V 50) = 

1963 Supp (2) SCR 435, Firm A. T. 

B, Mehatab & Majid and Co. v. 

State of Madras 20 

(1962) AIR 1962 Andh Pra 204 (V 49) = 
1962-13 STC 79, East India Sandal 
Oil Distilleries Ltd. v. State of 
Andhra Pradesh 5, 23 

(1962) 1962-46 ITR 568=40 Mys LJ 
406, H. H. Bhairao Rao Maloji Rao 
Gorpade v. Agricultural Income 
Tax Officer 6, 7 

(1960) (1960) 11 STC 149 = ILR 
(1960) Punj 852, Raghubir Chand 
Som Chand v. Excise & Taxation 
Officer 4 

(1959) AIR 1959 Ker 182 (V 46) = 

ILR (1959) Ker 125 (FB), N. N. 
Ananthanarayana Iyer v. Agri- 
cultural Income Tax and Sales 
Tax Officer 6, 7 

(1958) AIR 1958 SC 452 (V 45) = 

1958 SCR 1355, Tata Iron & Steel 

Co. Ltd. V. State of Bihar 6, 7A 

(1958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279, Ram Krishna Dalmia 

V. Justice S. R. Tendolkar 16 

(1937) AIR 1957 SC 699 (V 44) = 

1937 SGJ 607, State of Bombay v. 

R. M. D. Chamarbaugwala 6, 7A 
(1955) (1955) 28 ITR 386 = ILR 
(1954) Cut 725, Biswambar Singh 
V. Collector of Agricultural Income 
Tax 7 

(1954) AIR 1954 SC 158 (V 41) = 

1954 SCR 541, Union of India v. 
Madan Gopal Kabra 6, 7, 7A 

(1951) AIR 1951 SC 128 (V 38) = 

52 Cri LJ 860, Keshavan v. State 
of Bombay 7 

(1951) AIR 1951 Raj 94 (V 38)= ■ 

(1951) 20 ITR 214, Madan Gopal Kabra , 

V. Union of India 7, 7A 

(1941) AIR 1941 FC 16 (V 28) = 

ILR (1941) Kar (FC) 72, United Pro- 
vinces V. Atiqa Begum, ■ . 7 

(193.3) , 1933 AC 156 = 102 LJ PC 6. 

Croft V. Dunphy , > 7 

(1915) 20 Com LR 425, The Kingv. 

Kidman 7 

(1883) 9 AC 117, Archibald G. Hodge 
; V. Reg 7 

(1877-78) 5Ind App 178=ILR 4 
Cal 172 (PC), Queen v. Bura 7 

(1878) 3 AC 889, Reg v. Burah 7 

(1870) 6 QB 1 = 40 LJ QB 28, 

Phillips V. Eyre 7 

H. L. Sibal, Senior Advocate with 

R. N. Narula and C. D. Garg, for Peti- 
tioner; Anand Swarup Advocate General 
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(Haryana) witli J; C. ' Verma and C. D; 
Dewan,' Dy. Advocate General (Haryana)^ 
for Respondents, • 

MAHAJAN, J: This is a petition under 
Articles 226 and '227 of the Constitution 
of India. In this petition, ’ the validity 
of certain provisions of the Punjab- 
General Sales Tax Act, 1948 (herein- 
after called the Act), as amended by 
Punjab General Sales Tax (Haryana- 
Amendment and Validation) Act, 1967 
(hereinafter called the Amendment Act) is- 
called in question. 

2. The petitioner is a Private Limited 
Company and carries on business of pur- 
chase and sale of cotton at Hansi. Prior 
to the 1st of November, 1966, Hansi was 
part of Punjab State (hereinafter refer- 
red to as the Old Punjab), After the re- 
organisation of the Punjab by the Pun- 
jab Reorganisation Act, 1966 (Act No. 31 
of 1966) from the appointed day, that is 
the 1st of November, 1966, the territory 
of the Old Punjab- was divided to form) 
the State of Haryana, the Union Terri- 
tory ot Chandigarh, the State of Punjab 
(New Punjab) and part of the territories 
were transferred to Himachal Pradesh. 

3. The Reorganization Ac.t, in S. 2, 
defines 'Old Punjab’ as existing State of 
Punjab, namely the State of Punjab as 
it existed immediately before the an- 
pointed day. The new State of Punjab- 
is defined in section 2 (1) as the State 
with the same name, comprising the 
territories referred to in sub-section (1) 
of section 6. 'Successor State’ in S. 2' 
(ni), in relatioh to the existing State of 
Punjab, means the State of Punjab or 
■Haryana, and includes also the Union in- 
relation to the Union Territory of Chan- 
digarh and the transferred territory. Sec- 
tion 2 (n) defines 'transferred territory’’ 
as the territory which, on the .appointed.’ 
day, is transferred from the existing’ 
State of Punjab to the Union territory 
of Himachal Pradesh. 

4. Right up to the appointed date,, 
the petitioner was governed by the- 
parent Act (Punjab General Sales Tax; 
Act, 1948,- -as amended up to date). He 
was and even now. is a registered dealer. 
Before the Reorganization Act, the peti- 
tioner was liable to pay tax on his turn- 
over under the parent Act. It may be- 
mentioned that in the present petition, 
we are only concerned with the sale or- 
purchase of declared goods within the 
meaning of section 2 (c) of the Central' 
Sales "Tax Act, 1956 (Act No. 74 of 
1956). These goods are specified in 
schedule 'C’ to the parent Act. In the 
instant case, we are only concerned with 
the sale or purchase of cotton which is 
a declared goods and on this, there .is. no 
dispute. The main provisions relating to 
the purchase of declared goods under the 
principal Act were sections 2 (ff), 2 (i), 

5 (1) and 5 (2). The Supreme Court in- 
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Bhawani Cotton Mills Ltd. v. State of 
Punjab (1967) 20 S. T. C. 290 : (AIR 1967 
SC 1616 declared the levy of tax on the 
purchase of cotton to be ultra vires for 
want of prescribing a single stage for 
the levy of such a tax. By reason of 
this decision, all levies and collection of 
tax on the purchase of cotton from 1-4- 
1960 became unlawful. For facility of 
reference, I have taken the liberty of 
quoting from the High Court decision the 
brief history of the legislation which led 
to the dispute which was settled by the 
Supreme Court in the aforesaid case: 

" .In the Schedule attach- 

ed to the principal Act, as it stood before 
1958, which exempted certain commodi- 
ties from sales tax, ginned or unginned 
cotton was included as item No. 29. In 
the year 1958 by the East Punjab Gene- 
ral Sales Tax (Amendment) Act, 1958, 
(Punjab Act 7 of 1958), item No. 29 was 
deleted from the Schedule with the 
result that cotton (ginned or unginned) 
became liable to the levy of sales tax. The 
definition of the word 'purchase' was 
introduced for the first time by Punjab 
Act 7 of 1958 in section 2 of the prin- 
cipal Act. According to this definition 
"2 (ff) 'Purchase', with all its grammati- 
cal or cognate expressions, means the 
acquisition of goods other than sugar- 
cane, foodgrains and pulses for use in 
the manufacture of goods for sale for 
cash or deferred payment or other valua- 
able consideration otherwise than under 
a mortgage, hypothecation, charge or 
pledge: * * * » * .k)) 

By Punjab Act 13 of 1959, the words 
'other than sugarcane, foodgrains and 
pulses’ were omitted. "After the amend- 
ment made by Punjab Act 24 of 1959, 
clause (ff) stood as follows: — 

"(ff) 'Purchase' with all its gram- 
matical or cognate expressions, means the 
acquisition of goods specified in Schedule 
C for use in the manufacture of goods 
for sale for cash or deferred payment or 
other valuable consideration otherwise 
than under a mortgage, hypothecation, 
charge or pledge.” 

The rate of tax as provided by the Pun- 
jab Act 7 of 1958 was 4 per cent on the 
sales or purchases of the commodities. 
The Central Sales Tax Act, 1956, was 
enacted in. December, 1956. Section 14 
of that Act declared a number of goods 
to be of special importance in inter-State 
trade or commerce. One of these was 
'cotton', that is to say, all kinds of cot- 
- ton (indigenous or imported) in its 
manufactured state, whether ginned or 
unginned, baled,, pressed or otherwise, 
but not including cotton waste. Sec- 
tion 15,, as amended by the Central Act 
21 of 1958, provides — 

Every sales tax law of a State 
fhall, in so far as it imposes or authorises 
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the iriiposition of, a tax on the sale or 
purchase of declared goods, be subject to- 
the following restrictions and conditions- 
namely: 

(a) the tax payable under that law in. 
respect of any sale or purchase of such 
goods inside the State shall not exceed 
two per cent of the sale, or purchase- 
price thereof, and such tax shall not be- 
levied at more than one stage; 

(b) where a tax has been levied under 
that law in respect of the sale or pur- 
chase inside the State of any declared 
goods and such goods are sold in the 
course of inter-State trade or commerce; 
the tax so levied shall be refunded to- 
such person in such manner and subject, 
to such conditions as may be provided’ 
in any law in force in that State.” 

"As Punjab Act 7 of 1958 levied both 
purchase and sales tax on the same com- 
modity at the rate of four per cent and 
at more than one stage in the State its 
vires was assailed by means of a writ' 
petition which was decided by a Bench' 
of this Court, the decision being report- 
ed as Raghbir Chand Som Chand 
V. Excise & Taxation Officer, (1960) 11 
S. T. C. 149 (Punj). It was held, inter alia, 
that the dealers in cotton were only- 
liable to pay tax not exceeding two per- 
cent on sales effected inside the State 
and they were not liable to pay any tax; 
at all when they exported their goods 
and effected sales outside the State. The 
State Legislature then enacted the Pun- 
jab General Sales Tax (Amendment and 
Validation) Act, 1960 (Punjab Act 17 of 
1960). It is unnecessary to mention the 
amendments made by this Act because it 
was repealed and replaced by the Pun- 
jab General Sales Tax (Amendment and 
Validation) Repealing Act, 1961 (Punjab 
Act 28 of 1961). Yet another Act, the 
Punjab General Sales Tax (Amendment) 
Act, 1960 (Punjab Act 18 of 1960) was 
enacted which changed the definition of 
the word 'purchase'. The definition as- 
altered reads as follo-ws. 

''2. (ff) 'Purchase' with all its gram- 
matical or cognate expressions, means the- 
acquisition of goods specified in Sche- 
dule C for cash or deferred payment or 
other valuable consideration otherwise 
than under a mortgage, hypothecation, 
charge or pledge.” 

By the same Act, the second proviso 
to section 5 (1) of the principal Act was 
inserted to the effect that 'the rate of 
tax shall not exceed two naye paise in 
a rupee in respect of any declared goods 
as defined in clause (c) of section 2 of 
- the Central Sales Tax Act, 1956, and 
such tax shall not be levied on the pur- 
chase or sale of such goods at more 
than one stage.' 

Sub-clause (vi) of section 5 (2) (a) of 
the principal Act, as substituted by Pun- 
jab Act 18 of 1960, stands thus — 
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'."(vi) the purchase of .goods which’ are 
sold not later than six months after the 
close of the year, to a registered dealer, 
or in the course of inter-State trade or 
commerce, or in the course of export out 
of the territory of India; 

. Provided that in the case of such a 
sale to a registered dealer, a declaration 
in the prescribed form and duly filled 
and signed by the registered dealer , to 
whom the goods are sold, is furnished by 
the dealer claiming deduction. 

XX XX XX XX ” 

The relevant provisions of the Act notic- 
ed above along with their subsequent 
amendments have been made an appen- 
dix to this decision for facility of refer- 
ence and for the proper understanding 
of our decision. The Supreme Court on 
the 10th of April, 1967, decided Bhawani 
Cotton Mills’ Case, (1967) 20 STC 290: 
(AIR 1967 SC 1616) and by then, dis- 
memberment of the old State of Punjab 
had come about. In order to get over 
this decision, the Legislatures of Har- 
yana and Punjab took steps to validate 
the eld levies of tax which had been 
declared illegal by the Supreme Court. 

In Haryana, the first step in this direc- 
tion was by an Ordinance entitled as the 
Punjab ''General Sales Tax (Haryana 
Amendment and Validation) Ordinance, 
1967. This Ordinance was replaced by 
the Amending Act which was passed by 
the Central Parliament acting for the 
Legislative Body for the State of Har- 
yana because, in the meantime, the 
President’s rule had intervened and the 
Legislature of Haryana was not func- 
tioning. It is the vires of this Amend- 
ing Act which has been called in ques- 
tion in the present petition on various 
grounds which will be enumerated here- 
inafter. We only propose to mention 
those grounds out of the grounds taken 
in the petition which have been actually 
agitated before us. It is not necessary 
for the purposes of this petition to advert 
to the stand taken by the State in its 
return because the questions canvassed 
before us are purely those of law. Mr. 
Anand Swarup, the learned Advocate 
General of Haryana, also sought to raise 
certain technical pleas regarding the 
frame of the Writ petition. 

But, in our opinion, those objections 
have no relevance so far as the , ques- 
tions canvassed before us are concern- 
ed. The questions agitated are of a pure- 
ly legal nature. However, in order to 
avoid all controversy, we directed the 
counsel for the petitioner to ■ file a bet- 
ter affidavit pleading certain facts which, 
according to Mr. Anand Swarup. are 
essential for the determination of the 
legal issues raised. That affidavit has 
been filed and so its reply. 

5. The various points, that have been 
agitated before us, may now be stated; 
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(1) That - the . Haryana State has no 
power to legislate retrospectively for the 
area which was . not Haryana prior to its 
creation on the 1st of November, 1966. It 
is not disputed that after the 1st of 
November. 1966, the State of Haryana 
can legislate both prospectively and 
retrospectively. But it has no power to 
legislate retrospectively - for a period; 
prior to the 1st of Novembe;r, ,1966. 
because prior to . that period, there was- 
no State of Haryana; 

(2) That the impugned law is discri- 
minatory and thus offends Article 14 of 
the Constitution.. It is argued that up 
to the 1st of November, 1966, Punjab 
was one State out of which, after the 
1st of November, . 1966, the State of Har- 
yana, the new State of Punjab, the Union 
Territory of Chandigarh and the trans- 
ferred territories, that is those which, 
have gone to Himachal Pradesh, emerg- 
ed. , There is no similar provision as in 
the Amending Act so far as the Union 
Territory of Chandigarh and the trans- 
ferred territories are concerned. The 
only_ areas, to which the impugned Act 
applies, is the territory of Old Punjab, 
which is now part of Haryana. With 
regard to the territory of Old Punjab, 
which is now New Punjab, a somewhat 
similar provision has been made; but it 
is not pari materia with the Haryana 
law. Therefore, it is maintained that 
regarding the territory of Old Punjab, 
out of which the new States and Terri- 
tories have been created, there is no 
uniform law on the same subject for the 
same persons similarly situate. The 
retrospective operation of the Amending 
Act goes back to a period when there 
was Old Punjab, and that is why, par- 
allel enactments for its area now in Har- 
yana and Punjab have been enacted and 
there being no similar enactment for 
the Union Territory of Chandigarh or 
for the transferred Territories there will 
be clear violation of Article 14; and 

(3) That in spite of the Amending Act, 
the illegality, on the basis of which the 
Supreme Court quashed the previous 
assessments, still persists and the pro- 
ceedings taken under' the Amending Act 
are claimed to be suffering from the 
same vice from which they suffered 
when the matter went to the Supreme 
Court in Bhawani Cotton Mills’ case, 
(1967) 20 STC 290 ; (AIR 1967 SC 1616). 
It is further emphasized: 

(i) that in spite of the retrospective 
operation given by the Amending Act 
to legalise what was invalid earlier, the 
Rules under the Act have not been alter- 
ed. There is no machinery provided by 
which it can be ascertained whether the 
declared goods have or have not been 
taxed at an earlier stage; and 

(ii) that the Act has made the re- 
opening of assessments as optional; and, 



1969 


Laxmi Cotton Traders v. 

therefore, the Act is not in consonance 
with section 15 of the Central Sales Tax 
Act. Moreover, the assessments, that 
can be reopened, are only those of Har- 
yana. It cannot be ascertained whether 
the commodities sought to be assessed 
to sales-tax had already been subject- 
ed to it in the old Punjab minus the 
territory of old Punjab which is now 
the State of Haryana, and 

(4) That the Central Act (Central 
Sales Tax Act, 1956) is ultra vires the 
Constitution of India. Reliance is placed 
upon the decision of the Madras High 
Court in Larsen and Toubro Ltd. v. 
Joint Commercial Tax Officer, (1967) 20 

S. T. C. 150. It may be mentioned that 
a contrary view has been taken by the 
Andhra Pradesh High Court in (1962) 
13S.T. C. 79 : (AIR 1962 Andh Pra 204), 
East India Sandal Oil Distilleries Ltd. 
V. State of Andhra Pradesh. 
CONTENTION No. (1); 

6. So far as this contention is con- 
cerned, it is common ground that the 
State Legislature of Haryana has the 
power to enact laws prospectively ^ 
well as retrospectively. However, it is 
maintained by the learned counsel for 
the petitioner that a Legislature has no 
power to enact laws which have a retros- 
pective effect prior to the date when 
it came into existence. In other words, 
the State of Haryana came into being on 
the 1st of November, 1966. There was 
no such State prior to this date. The 
territory of Haryana was the territory 
of old Punjab. Old Punjab had a Legis- 
lature which could enact laws and it 
enacted laws for that territory. There- 
fore, any law enacted by the State 
Legislature of Haryana which would 
take a retrospective effect earlier to the 
1st of November, 1966, would not be 
wi.thin its competence and thus the 
Amending Act, in so far as it makes a 
law for recovery of sales-tax for the period 
prior to 1st November, 1966, is ultra 
vires its powers and must be struck 
down. 

In support of this contention, the 
learned counsel placed reliance on Arti- 
cles I, 2, 3 and 4 of the Constitution, 
He also placed reliance on the provisions 
of the Punjab Reorganization Act and 
particularly on Section 2 (f), (1), (m) 
and (n). Sections 3, 6, 7, 50, 55, 63, 64, 
65, 88, 89, 90 and 96. In addition to this, 
the learned counsel relied upon the fol- 
lowing decisions: H. H. Bhairao Rao 
Maloji Rao Ghorpade v. Agricultural 
Income-tax Officer, 1962-46 I.T.R. 568; 
N. N. Ananthanarayana Iyer v. Agricul- 
tural Income Tax and Sales Tax Officer, ■ 
AIR 1959 Ker 182; Union of India v. 
Madan Gopal Kabra, AIR 1954 S.- C. 158; 
State of Bombay v. R. M. D. Chamar- 
baugwala, AIR 1957 S. C. 699, Tata Iron 
& Steel Co. Ltd. v. State of Bihar, AIR 
1969 Punj./2 I G— 38 
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1958 S. C. 452; and Khandige Sham 
Bhat and K. Krishna Bhatta v. Agricul- 
tirral Income-tax Officer, Kasaragod, AIR 
1963 S. C. 591. 

7. After considering all the relevant 
provisions and the decisions cited before 
us, we are of the view that this con- 
tention must fail in view of the clear 
pronouncement of the Supreme Court in 
A- Hajee Abdul Shukoor & Co. v. State 
of Madras, AIR 1964 S. C. 1729. The 
following observations, , at page 1735 of 
the report, clinch the matter: 

"The State legislature is free to enact 
laws which would have retrospective 
operation. Its competence to make a 
law for a certain past period, depends 
on its present legislative power and not 
on what it possessed at the period of 
time when its enactment is to have 
operation, xx xxx xx” 

To similar effect are the observations of 
Varadachariar J. in United Provinces v. 
Atiqa Begum, AIR 1941 F. C. 16. At 
p. 43 of the report, the learned Judge 
observed as follows: 

"xx XX XX XX 

Proceeding now to the question of the 
invalidity of the impugned Act, it will 
be convenient to take up first the ground 
on which aU the learned Judges of the 
Full Bench of the High Court agreed, 
namely, the objection based on S. 292, 
Constitution Act. As I understand the 
argument, this objection interprets sec- 
tion 292 not merely as enacting that the 
law in force in British India immediate- 
ly before the commencement of Part III, 
Constitution Act, shall continue in force 
notwithstanding the repeal of the ear- 
lier Government of India Act, but as 
also fixing a time-limit up to which the 
operation of such law should not be dis- 
turbed by anything contained in any 
enactment that may come to be passed 
by any of the Legislatures in British 
India. 

It was conceded before us and it was 
recognised before the High Court that 
a provision like S. 292 is usually insert- 
ed in sunilar Acts, to indicate that the 
repeal of the parent Act shall not be 
deemed to have repealed all the laws 
passed under that Act. (Compare S. 108, 
Commonwealth of Australia Constitution 
Act, section 129, British North America 
Act and section 135, Union of South of 
Africa Act). But laying special stress 
on the words 'until altered or repealed 
or amended’ the learned counsel for the 
plaintiffs desired to read section 292 as 
containing a direction by Parliament 
that the law then in force must in any 
event continue up to a specified date, 
namely, the date of its alteration, repeal 
or ^endment by a later Act of the 
Legislatures in India; and, it was sought 
to be inferred therefrom that no later 
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Act of such Legislatures can by words 
operation antedate its 

ilrwff* affect rights acquired 

under a previous law down to the date 
ot the new legislation. 


A.LR. 


4 -u'^^ learned counsel for 

tne plaintiffs even went so far as to 
suggest that the Legislatures in India had 
been deprived by this provision of the 
power of enacting at any time laws 
■with retrospective effect, or they were 
at least incompetent to extend the 
retrospective operation of their enact- 
™6uts to a period anterior to 1st April 
1937, when the Constitution Act came 
into operation in the provinces. These 
arguments were, however, not persisted 
in when it was pointed out that the 
Indian Legislatures were, within the sta- 
tutory limits assigned to them, bodies 
possessmg plenary powers; See Reg v 
Burah, (1878) 3 A. C. 889, Archibald G 
Hodge V. Reg, (1883) 9 A. C. 117 at p. 132 
and (1933) A. C. 156, Croft v. Dunphy 
and that whatever might be the objec- 
tion on groimds of reasonableness or ex- 
pediency to retrospective legislation, 
there -was nothing in S. 292 to deprive 
tne Indian Legislatures of this particular 
incident of plenary legislative power. 
(Compare (1870) 6 Q. B. 1, PMllips v. 

Eyre, at pp. 23, 27 relating to an Act of 
J^aica Legislature; and (1915) 20 Com. 
LR 425, The King v. Kidman, relating 
to an Act of the Commonwealth Parlia- 
ment in Australia). 

The objection was then limited to the 
power of the Legislature to give retros- 
pective operation to an enactment when, 
by so doing, it would prevent a law in 
existence at the date of the commence- 
ment of Part III, Constitution Act, from 
havmg Its full effect up to the date of 
the repealing or amending Act. It was 
pointed out that the language employ- 
ed in section 292, Constitution Act. was 
not identical with that to be found in 
the corresponding provisions in the 
British North America Act or in the 
Commonwealth of Australia Act, 

But, it would appear that this lan- 
guage is so ^similar to that found in sec- 
tion 135, Union of South Africa Act, as 
TO suggest that it might have been taken 

for a provision 
hke that contained m S. 292 being the 
one already stated, it does not seem to 
me necessary or proper to lay imdiie 
stress on the word ’until’ used in S 292 
and hold that the policy of this provi- 
sion IS different from that underlying 
similar pro-visions in the other Const^ 
^tion Acts above referred to. I see no 
ju^fication for drawing a distinction 
between the statement that the previ- 
ous law shall continue in force subject 
to appeal or amendment by later legis- 
lation and the statement that it shall 


amended ?y iSS^le’^sktiom 
reSon of had some 

eristins 

mere speculation and is not a 
sStSS language used in .thq 

In judgments delivered bv tho 
staled in some pfaS that Sc«of"2 ol 

difficulty in followina tlS 

which thp remission 

wnicn the impugned Act sought to 

of of section 73 of 

m2? only 

SsiJ? ft ® head of 

re^ssion, it may amount to an altera- 

S S 7 ? of involve a repeal 

of two kindc ?? co-existence 

^aoaission given for dif- 

S,p?iibS“”n ™ . toaa aceivfbte” 

ttat rho course be said 

1 retrospectively 

of a share of the 

eri n fhey had already acquir- 

a Leei^fitnro2f^ ^ on general principles 
,has ordmarily power — for 
reasons which it is not op^ to S 

■which enact measures 

w^cn by retrospective operation mav 

of vested rights. 1 
®“^hcient reason for treating the 
fooW* a?anding on any special 

th?i ^-^ follow that 

(asBajpai J. 

* jhe impugned Act has at- 

wh??h something indirectly 

which it could not do directly,” 

he made to the ded- 
SC ^|+®'^hreme Court in AIR 1954 
?Sii2'octin’'’ ’ ® ^chowing obsei;- 

contended, theHnancg 
ACt,^ 1950, in so far as it pumorts tn att- 
^orise such levy is 'ultra vires’ and vSd 

competent under; 
Constitution to make such' a law. 
argument -was put in two ways. Ip 
tile first place, it was said broadly that 
as the Constitution could not operate 
retrospectively as held by this Court in 

i25?«'c''i?R Bombay’, AIR? 

Pof wSi u legislation 

conferred by the Constitution upon Par- 
iiynent could not extend so as to charts 
retrospectively the income accruing priojj 
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to the commencement of the Consfatution. 
This is a fallacy. 

While it is true that the Constitution 
ha?; no retrospective operation, except 
where a different intention clearly ap- 
pears, it is not correct to say _ that in 
bringing into existence new Legislatures 
and conferring on them _ certain powers 
of legislation, the Constitution operated 
retrospectively. The legislative powers 
conferred upon Parliament under Arti- 
cle 245 and Art. 246 read with List I of 
the Seventh Schedule could obviously _be 
exercised only after the Constitution 
came into force and no retrospective 
operation of the Constitution is involved 
in the conferment of those powers. But 
it is a different thing to say that Par- 
liament in exercising the powers^ thus 
acquired is precluded from making a 
retroactive law. The question must de- 
pend upon the scope of the powers con- 
ferred, and that must be determined with 
reference to the ’terms of the instru- 
ment by which affirmatively, the le^s- 
lative powers were created and by which 
negatively, they were restricted. Queen 
V. Burah, (1877-78) 5 Ind App 178 (PC)^. 
It is npt necessary to multiply authori- 
ties. Mr. Anand Swarup, the learned 
Advocate General, drew our attention, by 
way of instances, to a large number of 
cases, where retrospective operation of 
law prior to the existence of the State 
Legislature was not struck down on the 
ground that such a Legislature had no 
power to make a retrospective law fora 
period when it never existed. 


So far as decisions relied upon by 
the learned counsel for the petitioner 
are concerned, they are clearly^ distin- 
guishable. For instance, the decision of 
the M.ysore High Court in (1962) 46 I'i'tt 
568. is analogous to the decision of the 
Kerala High Court in AIR 1959 Ker 182 
(FB). As a matter of fact, the Mysore 
decision follows the Kerala decision. The 
Kerala decision has been explained by 
P. Govindan Nair J. in Chacko Chacko 
Kaithakuttu Veedu v. Board of Revenue, 
State of Kerala, AIR 1966 Ker 46; and 
the same reason will cover the Mysore 
decision. While dealing with the Full 
Bench decision of his own Coixrt already 
referred to, the learned Judge made the 
following observations: 


"* * * *There are no doubt certain 
passages in that judgment which may 
indicate that there is no power in 
the State Legklature to enact a law 
for a period with reference to a terri- 
tory, which during that period was 
not pa’-t of the State, ' But the real deci- 
sion in that case as well as in the case 
reported in Biswambar Singh , v. Col- 
lector of Agricultural Income-tax, 1955- 
28 ITR 386 (Orissa) and the one in 
Madangopal Kabra v. Union of India, 
(1951) 20 ITR 214 :AIR 1951 Raj 94 


turned on the wording of the Section of 
the statute which related to the imposi- 
tion of agricultural income-tax. The 
relevant sections provide that the agri- 
cultural income must be income derived 
from lands situated inside the State. This 
necessarily meant that at the time of 
the accrual of the income, the land 
should have been inside the State. The 
decisions in the above cases have to be 
rested purely on the interpretation of 
the Section and certainly cannot be au- 
thorities for holding that the State legis- 
lature has no power to legislate with 

retrospective . effect * • * * ” 

W’e are in respectful agreement with the 
above observations. 

7-A. This leaves the decisions of the 
Supreme Court in AIR 1954 SC 158; AIR 
1957 SC 699: AIR 1958 SC 452 and AIR 
1963 SC 591. I have already dealt with 
Madan Gopal Kabra’s case, AIR 1951 
Raj 94. That decision does not, in any 
way, support the petitioner’s contention, 
it really negatives his first contention. 
The other decisions do not afford any 
assistance to the learned counsel, and 
have no real bearing on the matter in 
dispute, 

8. For the reasons recorded above, 
the first contention of the learned coun- 
sel for the petitioners must fail and is 
accordingly repelled. 

CONTENTION NO. (2): 

9. So far as the second contention is 
concerned, it really comes in conflict 
with the esteblished rule that a State 
can retrospectively legislate regarding its 
territories even prior to the point of 
time, it came into existence. The argu- 
ment of the learned counsel is that 
prior to the 1st of November, 1966, there 
was no State of Haryana. What is now 
State of Haryana was part of State of 
Pimjab. The old State of Punjab has 
been dismembered into four bits, that is 
Haryana, The Union Territory of Chan- 
digarh, the Transferred Territories that 
have gone to Himachal Pradesh and the 
new State of Punjab. In the Union 
Territory of Chandigarh and in the 
Transferred Territories, no steps have 
been taken to validate the levy that was 
struck down by the Supreme Court in 
Bhawani Cotton Mills’ case. (1967) 20 
STC 290 :(AIR 1967 SC 1616). There- 
fore, the Haryana law suffers from the 
vice of discrimination, as from the period 
prior to 1st of November. 1966, it enacts 
for its territories a provision, similar to 
which there is no provision in the terri- 
tories of old Punjab which have gone 
over to Himachal I^adesh and the Union 
Territory of Chandigarh. 

As already said, if effect is given to 
this argument, it will totally negative 
the rule laid down by the Supreme Court 
in Hajee Abdul Shukoor’s case, AIR 
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1964 SC 1729. So far as the Territory of 
Haryana is concerned, it is not disputed 
that the law is uniform. As a matter 
of fact, this argument can only succeed 
if the first contention of the learned 
counsel had substance. If a State Legis- 
lature can make a valid law prospective- 
ly, surely it can make a valid law re- 
trospectively. It is, therefore, not neces- 
sary to examine the further contention, 
that the law in the new Punjab is also 
different from the Haryana law. 

10. The learned counsel for the peti- 
tioner has drawn our attention to Sec- 
tions 88 and 89 of the Punjab Reorgaid- 
zation Act (Act No. 31 of 1966). These 
provisions are quoted below for faci- 
lity of reference: 

"88. Territorial extent of Laws: 

The provisions of Part II shall not he 
deemed to have eiiected any change in 
the territories to which any law in force 
immediately before the appointed day 
extends or applies, and territorial 
references in any such law to the 
State of Punjab shall, until otherwise 
provided by a competent Legislature or 
other competent authority, be construed 
as meaning the territories within that 
State immediately before the appointed 
day. 

89. Power to adapt laws: For the pur- 
poses of facilitating the application in 
relation to the State of Punjab or Har- 
yana or to the Union territory of Hima- 
chal Pradesh or Chandigarh of any law 
made before the appointed day, the appro- 
priate Government may, before the ex- 
piration of two years from that day, by 
order, make such adaptations and modi- 
fications of the law, whether by way of 
repeal or amendment, as may be neces- 
sary or expedient, and thereupon every 
such law shall have effect subject to the 
adaptations and modifications so made 
until altered, repealed or amended by a 
competent Legislature or other competent 
authority. 

Explanation: In this section, the expres- 
sion 'appropriate Government’ means 

(a) as respects any law relating to a 
matter enumerated in the Union Li5f» 
the Central Government; and 

(b) as respects any other iaw, 

(i) in its application to a State, the 
State Government, and 

(ii) in its application to a Union terri- 
tory, the Central Government.” 

On the basis of these provisions, if is 
argued that the Reorganisation Act does 
not confer any power on the Legislatures 
of new State to pass laws with retros- 
pective effect to cover a period prior to 
their birth. It may be mentioned tb^ 
there is no provision in the Act which 
specifically prohibits the inherent power 
in a State Legislature to enact laws re- 
trospectively for its territories. But 
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from the provisions of sections 88 and 
89, it is sought to be implied that the 
inherent power in . a State Legislature 
to enact retrospective laws for its terri- 
tories was negatived and the power was 
only given to the new States to enact 
laws prospectively, from their birth. We 
are imable to agree with this contention. 
Section 88 merely deals with the terri- 
torial extent of laws. It, in other words, 
makes the old Punjab law as the law oi 
the new States or Territories till it is 
otherwise altered by the competent Legis- 
latures. Section 89 merely gives the power 
of , adaptation and does not forbid the 
passing of laws retrospectively by any of 
the States for its territories. The second 
contention also, therefore, has no merit 
and must fail. 

CONTENTION NO. (3): 

11. Narious contentions have been 
advanced under this head;< and they will 
be, examined one by one: 

12. The first contention is that, th'e 
Amending^ Act is not in conformity 
with sections 14 and 15 of the Centr^ 
Act inasmuch as no definite stage has 
been indicated for single point levy of 
tax. It is maintained that in Haryana, 
tax will be levied once on the last pur- 
chase or sale and so also in Punjab? 
and, therefore, each State, before the 1st 
of November, 1966, will have the right 
to levy such a tax for its territories. The 
effect may be that in the old Punjab 
Territoiy, tax may be levied on cotton 
which is a declared goods. There is no 
provision in either the Punjab or the 
Haryana Acts to the effect that if the 
same commodity had been taxed in the 
Punjab before > division, it will not be 
taxed in Haryana after division and vice 
versa. It is maintained that this course 
will lead to double taxation on the same 
commodity for a period when the State 
of Punjab was one. It is no doubt true 
that rmder the Central Act, only one 
levy is permissible within the State on 
the declared goods either at the point 
of sale or at the point of purchase; and 
if the result, that is envisaged, does 
follow, a second levy would be invalid. 
That will only help the counsel if the 
same commodity is, in fact, taxed 
twice. So far as the present case is 
concerned, there is no averment that the 
same commodity has been taxed twice. 

The mere fact, that the same commo- 
dity can be taxed, will not lead to the 
conclusion that the Act is bad. The Act 
does not, for its territories, say that the 
same commodity be taxed twice. Its 
object is merely to levy the tax once. 
But if by reason of the reorganisation of 
Punjab, such a result may follow, it is 
not because the Act is bad, but it is 
because a certain event has intervened 
namely, the partition of Punjab; and if 
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the same commodity, before the 1st of 
November, 1966, is twice and this 

fact is proved, there is no manner of 
doubt that the petitioner woxdd be en- 
titled to a reliel But that contingency 
will ody arise when an assessment has 
been made. So far as the present case 
^is concern^, there is no such, allegation. 

13. It is then maintained that if there 
is a possibility of double taxation the 
law must be struck down. This argu- 
ment loses sight of the fact that there 
is no possibility of double taxation under 
the Haryana Act. The^ possibility only 
occurs when the operation of the Pun- 
jab and the Haryana Acts is considered 
side by side; and that too in a class of 
cases, where both Punjab and_ Haryana 
are taxing the same commodity twice 
where eilher the sale or the ^purchase 
took place prior to the 1st of November, 
(1966. As already said, that cannot make 
the Punjab or the BEaryana law bad. It 
will only make the second levy bad; and 
whenever such a case occurs, the second 
levy can always be struck down. 

14. The next contention is that the 
Amending Act does not Sx the stage 
of levy of tax as envisaged in Bhawani 
Cotton hKUs’ case, (1967) 20 STC 290; 
(Ai[R1967 SC 1616). As a matter of fact 
the Amending Act has divided the ^trans- 
actions into three categories, that is; 

(a) From 1st October, 1958 to 31st of 
March, 1960; 
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(b) From Tst of April, 1960 to 13th of 
November, 1967; and 

(c) From 14/11/1967 and thereafter. 

_So far as the first period is concern- 
ed, the rate of tax is t-.vo paise in a 
rupee and is leviable and payable — 

(a) where such goods were purchased 
for use in the manufacture of goods for 
sale, on the purchase thereof at the 
stage at which they were so purchased 
by the dealer liable to pay tax under 
this Act; and 

(b) where such goods were not pur- 
chased for use in the manufacture of 
goods for sale, on the sale thereof at 
the stage of sale by the last dealer, lia- 
ble to pay tax imder this Act. 

For the second period, the tax is levi- 
able and payable in respect of declared 
goods ;mecified in clauses (ii) and (vi) 
of section 14 of the Central Sales Tax 
Act, 1956, at the stage of purchase by the 
last dealer liable to pay tax under this 
Act. For the third period, in respect of 
all declared .goods, the tax is three paise 
in a rupee and is leviable and payable at 
the stage of sale or pmrchase, as the case 
may be, and tmder the circumstances 
specified against such goods in Sche- 
dule T)’. ^ovided further, that in the 
case of goods specified in Schedule ’C’, 
the tax shall be leviable and payable 
only on the purchase thereof 

15. For purposes of facility and by 
way of illustration the relevant part of 
Schedule T)’, dealing with cotton is re- 
produced below: 


SCHEDULE ‘D’ 


Serial Fame of declared Circnmsfances under which 

No. goods tax to be levied. 


Stage of levy 


L Cotton, that is to say all 
hinds of cotton (indL 
genous or imported) in 
its manufactured state, 
whether grnv ed or un. 
ginned, Med, pressed or 
otherwisebutnot includ- 
ing cotton waste. 


(i) If imported by & dealei 
from ontaide the State 
of Haryana, or other- 
wise received by him 
in the State of Har. 
yana, for sale. 

(ii) If purchased in the 
State of Haryana. 


(i) First mie within the 

State of Haryana by a 
dealer liable to pay tax 
under this Act. 

(ii) First purchase wi thin 

the State of Haryana 
by a dealer liable to 
pay tax under this Act. 


As we are not concerned with Sche- 
dule 'C’, it is not necessary to reproduce 
the same. 

16. It is not disputed by the learned 
counsel for the petitioner that the 
Amending Act does not suffer from any 
vice so far as it deals with the period, 
1st of October, 1958 to 31st of hlarch, 
1960. So far as the second stage is con- 
cerned, the Act is pari materia, with 
the Ms^sore, Andhra Prad^h, United 
Pro-vinces and Madras Acts. These Acts 
were noticed by their Lordships of the 
Supreme Court in Bhawani Cotton Mills' 


case, (1967) 20 STC 290 :{AIR 1967 SC 
1616) while dealing with the contention 
that no stage in the impugned Ihmjab 
Act was fixed unlike the stage fixed in 
these Acts. That defect has been re- 
moved by the Amending Act and it 
brought the parent Act in line with the 
Acts noticed by their Lordships or the 
Supreme Court, in a business transaction, 
in spite of fixing a stage, there can oc- 
cm: cases where the ^ge may be re- 
peated a second time; for instance, by 
the intervention of a non-registered 
dealer. In such cases, the second levy 
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can always be struck .down. From the 
mere fact, that a second illegal levy is 
struck down or is not justified, a con- 
clusion does not necessarily follow that 
the Act is bad. 

All that the Central law requires is 
that a stage must be fixed for the levy 
of the tax, the reason being that the 
tax should be levied at one point. The 
State law does fix the point. But in 
human affairs, it is next to impossible 
to make a law which will conceive, of 
all possible and imaginable possibilities 
and it will be too much to strike down 
a law because it has not taken into ac- 
count all such imaginable possibilities. 
Moreover, no doubt was cast by their 
Lordships on the validity of the Madras 
and other allied Acts, to which a refer- 
ence was made; and as the impugned 
State Act is in line with those Acts, we 
are not prepared to accept the contention 
that the Act is bad because it has fail- 
ed to fix a specific point of taxation 
regarding declared goods. If a case oc- 
curs, where a double levy has been 
made, the Court will readily strike it 
down. We have also no doubt that if a 
double levy is brought to the notice of 
the Sales Tax authorities, they will also 
strike it dovm. 

Moreover, the tax is only levied on 
registered dealer; and if a dealer, who 
deals in goods and has, under the law, 
to get himself registered, does not 
do so and by violating provisions of the 
Statute renders the goods liable to double 
taxation, that will not make the law void. 
It is fundamental that a breach of the 
Statute cannot be taken notice of to 
declare it void. Therefore, we are not 
prepared to bold that there is no stage 
fixed for the second period, 1st April, 1960 
to 13th of November, 1967. Moreover, 
there is a presiomption of constitutionality 
of a Statute and the burden, that a certain 
Statute is unconstitutional, is on the per- 
son who wants it to be declared void (See 
the decision in Ram Krishna Dalmia v. 
Justice S. R. Tendolkar, AIR 1958 .SC 538). 
The burden has not been discharged in 
the present case. 

17. So far as the third period is con- 
cerned, the learned counsel for the peti- 
tioner submitted that Schedule 'D’ to the 
Act had, discriminated between the im- 
ported and the locally produced- cotton 
Inasmuch as if the cotton was imported 
!;^.,a dealer from outside the State of 
lyS^ina or otherwise received by him in 
the^tate of Haryana for-^ sale, the stage, 
of levy of the tax has been fixed on the 
first sale within the State of Haryana by 
a dealer liable tb, pay tax imder the Act. 
If, on the other hand, cotton was purchas- 
ed in fte State of Haryana, the tax had 
to be levied on the first purchase within 
the State of Haryana by a dealer liable 
to-pay tax under the Act. 
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The sale price, according to the learned 
counsel, was obviously more than the 
purchase price and, therefore, the quan- 
tum of tax on imported cotton would 
naturally be more than on the 
locally produced goods. In that way, 
the imported goods were discriminated 
against and this legislation- was hit by 
Article 304 (a) of the Constitution. It was 
also contended that the very fact that two 
stages had been fixed for the levy of the 
tax, one on the sale price and the other 
on the purchase price on the imported and 
the locally produced goods shows that the 
former goods had been discriminated 
against. 

18. It is true that in Schedule 'D’ 
which deals with declared goods and 
cotton being one of them, it is mention- 
ed that if the cotton was imported by a 
dealer from outside the State of Har- 
• yana or otherwise received by him in 
the State of Haryana for sale, the tax 
had to be levied on the first sale within 
the State of Haryana by a dealer liable 
to pay the tax under the Act and if the 
cotton was purchased in tire State of 
Haryana, the tax was levied on the first 
purchase within the . State of Haryana 
by a dealer liable to pay the tax under 
the Act. The question, however, arises 
that by making this legislation, has any 
discrimination been made between the 
imported and the local goods and whe- 
ther this legislation was hit by Article 
304 (a) of the Constitution? The relevant 
part of Article 304 (a) says — 

"304. Notwithstanding anything in Arti- 
cle 301 or Article 303, the Legislature of 
a State may by law — 

(a) impose on goods imported fi-om 
other States or the Union territories any 
tax to which similar goods manufactur- 
ed or produced in that State are subject, 
so, however, as not to discriminate be- 
tween goods so imported and goods so 
manufactured or produced; and 

(b) XX XX XX XX ” 

All that it means is that the imported 
and the local goods should be treated on 
the same basis and no discrimination 
should be made between them. Article 
304 (a) figures in Part XIII of the Con- 
stitution which deals with trade, com- 
merce and intercourse within the terri- 
tories of India. 

Article 301 pro-vides that trade, com- 
merce and intercourse -within the terri- 
tory of India would be free, but it would 
be subject to the other pro-visions of 
Part XIIL It is by -virtue of Article 304 
that the State legislature is authorised 
to impose on goods imported from other 
States a tax to which similar goods in 
that State were subject and the only 
limitation imposed on this power _ of the 
State legislature is that by imposing the 
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tax, it should not make -any discrimina- 
tion betvi'een the imported and the local- 
ly produced goods. It is undisputed that 
t^ has been imposed on the cotton pro- 
duced in the State of Haryana. 

That being so, the State legislature 
was well within its rights to tax the 
imported cotton as welL Now the point 
for consideration is whether ^ by the 
imposition of the tax on the ^ imported 
goods has it resulted in any discrimina- 
tion between those and the local goods. 
It is common ground that the rate of 
purchase tax and the sale tax is the 
same, that is 3 per cent. When the rate 
is the same, prima facie, there seems 
to be no. discrimination. Article 304 
does not require that similar or same 
tax should be imposed on the imported 
and the local goods. In other words, if 
purchase tax had been levied on the 
local goods, it is not necessary that only 
purchase tax could be imposed on the 
imported cotton. According to Schedule 
'D’, on the imported cotton, the tax has 
to be levied on the first sale of those 
goods in the State of Haryana and on 
the local cotton, the tax has to be levi- 
ed on the first purchase in the State 
of Haryana. 

As we have said, what is required 
iimder Article 304 (a) is that there should 
be no discrimination between the 
imported and the local cotton. That means 
that when the imported cotton reaches the 
State of ;^ryana, -it should be treated 
as if it had been produced in the State 
of Haryana It is only then that it 
would be said that they were being 
treated alika The importer of the out- 
side cotton should be treated at par with 
the producer of the local cotton. When 
the imported cotton is sold in the State 
of Haryana, the tax would be levied on 
the sale price thereol Similarly when 
the local goods are purchased for the 
first time in the State of Haryana, the 
tax would be levied on the purchase 
price which obviously is the first sale 
price. That being so, in both types of 
goods, tax has to be levied on the first 
sale price of the goods in the State of 
Haryana. 

There is thus no discrimination what- 
soever between the two types of cotton 
and there cannot be any difference in 
the quantum of tax imposed on them. 
There is no merit in the contention of 
the learned counsel for the petitioner 
that the levy of tax on imported and 
local goods at two different stages, one 
on the first sale price and the other 
on the first purchase price results in 
discrnnination. As we have already 
mentioned, there are no two stages in 
the instant case. In both the cases, as 
already pointed out above, the tax has 
to be imposed on the first sale price 
of the two types of cotton. It was sug- 
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gested by the learned counsel for the 
petitioner that the sale price of the 
imported goods would obviously be 
more than their purchase price, and con- 
sequently the quantum of tax would be 
more on the sale price than on the pur- 
chase price. There is a clear fallacy in 
this argument. 

When the learned counsel says that 
the sale price would obviously be more 
than the purchase price, a question im- 
mediately arises, more than whose pur- 
chase price? If the suggestion was that 
it would be more than the purchase price 
of the importer himself, then obviously, 
there was no question of any discrimina- 
tion between the imported . cotton and 
the local cotton as the comparison has 
to be only between these two types . of 
cotton and on the same date. On one 
date, the sale price of both types of cot- 
ton should naturally be the same, other- 
wise there would he no market for the 
higher priced goods. In Schedule 'D’, tax 
has been levied on this sale price in 
both the goods, 

19. The whole confusion seems to 
have arisen, because as regards the 
local cotton, it has been mentioned that 
the tax would be imposed on the first 
purchase price and not on the first sale 
price as in the case of imported cotton. 
But one cannot lose sight of the fact 
that in the case of local cotton, obvious- 
ly the first purchase price of the dealer 
is the same as the first sale price of the 
producer. Consequently in both the cases 
the tax would be on the first sale price. 
The reason why the first purchase price 
was mentioned regarding the local cot- 
ton was that the legislature did not 
want to tax the local producer, namely, 
the farmer. If the tax had been levi^ 
on the sale price in his case also, then 
he would have been required to keep 
regular accounts and deposit the tax in 
the treasury and this, it appears, they 
wanted to avoid. 

20, The learned counsel for the peti- 
tioner contends that the decision of the 
Supreme Court in Firm A. T. B. Mehtab 
Majid and Company’s case, (AIR 1963 
SC 928) is fully applicable to the facts 
of the present case, and therefore, he 
must succeed on that basis. His argu- 
ment is, substitute 'imported cotton’ foij 
‘imported hides and skins’ and 'local cot- 
ton’ for 'local hides and skins’. If this is 
done, he maintains, the result would be 
the same as in Firm A. T. B. Mehtab 
Majid and Company’s case, (AIR 1963 
SC 928). This argument, though attrac- 
tive, cannot bear scrutiny. In A. Hajee 
Abdul Shukoor and Company’s case, AIR 
1964 SC 1729 their Lordships of 
the Supreme Court decided that the 
'raw hides and skins’ and 'tanned hides 
and skins’ are two different commodities. 
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The discrimination, that is prohibited by 
Article 304 (a) is only between similar 
goods and not between different types of 
goods. 

It is axiomatic that in view of Arti- 
cle 304 (a) of the Constitution of India, 
similar goods must be meted similar 
treatment irrespective of the fact whe- 
ther they are locally produced or are 
imported. The tax burden must be the 
same. lii Firm A. T. B. Mehta Majid 
and Company’s case, (AIR 1963 SC 928), 
.similar goods were discriminated, that is 
'tanned hides and skins locally produced’ 
and 'tanned hides and skins that were 
imported’; and that is why, the Supreme 
Court struck down the rule. In order 
to understand the implication of the 
Supreme Court decision, it will be pro- 
per to quote the Madras rule; 

"16. (1) In the case of untanned hides 
and/or skins the tax under section 3 
shall be levied from the dealer who is 
the last purchaser in the State not ex- 
empt from taxation under section 3 (3) 
on the amount for which they are 
bought by him. 

(2) (i) In the case of hides or skins 
which have been tanned outside the State 
the Tax imder Section 3 (1) shall be levied 
from the dealer who in the State is the 
first dealer, in such hides or skins not 
exempt from taxation under Section 3 (3) 
on the amount for which they are sold 
by him. 

(ii) In the case of tanned hides or skins 
which have been tanned within the State, 
the tax under Section 3 (1) shall be levied 
from a person who is the first dealer in 
such hides or skins not exempt from tax- 
ation imder Section 3 (3) on the amount 
for which they are sold by him; 

Provided that, if he proves that the tax 
has already been levied under Sub-rule (1) 
on the untanned hides and skins out of 
which the tanned hides and skins had 
been produced, he shall not be so liable. 

(3) The burden of proving that a tran- 
saction is not liable to taxation imder this 
rule shall be on the dealer.” 

Under this rule, in the case of raw hides 
or skins, the last purchaser is liable to 
pay tax on the purchase price. According 
to sub-rule (2), on the imported as well as 
local tanned hides and skins, tax on first 
sale is levied. If the rule had stood minus 
the proviso, no trouble would haye arisen, 
as there seems to be no discrimination 
between imported and local tanned hides 
and skins. But the proviso to this rule 
brings in the vice of discrimination. If the 
hides and sMns are tanned within the State 
and they are taxed under sub-rule (1), no 
tax could be levied on the taimed hides 
and skins in the State. It is thus that a 
discrimination resulted between the 'im- 
ported taimed hides and skins’ and 't^ed 
and pVins processed within the State. 
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If a person deals iri imported tanned 
hides and skins, he has to pay sales-tax. 
If he also purchases raw hides and skins 
and then gets them tanned for sale, he 
would only be liable to pay purchase-tax 
on the purchase price of raw hides and 
sk^ and no tax on the taimed hides and 
skins. It was this discrimination, that 
was brought about by the proviso, which 
was struck down by the Supreme Court. 
No such discrimination exists in the 
Haryana Act, so far as 'cotton’ is concern- 
ed. _ Under the Haryana Act, a tax is 
levied on the first sale price in the State 
on both the imported and local cotton. 
Therefore, it is clear that the attack on 
the vires of the impugned provision is not 
justified. 

21. The only other contention, that has 
so far remained imdisposed, is whether 
the option given to the assessee to get 
those assessments reopened which were hit 
by the Supreme Court decision being not 
in consonance with Section 15 of the 
Central Sales Tax Act is bad. In the first 
instance, this is an enabling provision. 
There is no option with the Department 
not to reopen each and every assessment 
which is contrary to the Supreme Court 
decision. They wiU, under the law, reopen 
the assessment. The option is only to the 
assessee and totally for his benefit. He 
may forbid the reopening of the assess- 
ment, the moment a notice in that behalf 
is served on him, by saying that he does 
not wish it to be reopened. Such a pro- 
vision, which merely favours the assessee, 
cannot be said to be, in any manner 
illegal, We see no force whatever in this 
contention and the same is repelled. 

22. The net result, therefore, is that 
the third contention has no force and 
must fail. 

CONTENTION NO. (4): 

23. This contention now stands con* 
eluded by the decision of the Supreme 
Court in State of Madras v. N. K. Nataraja 
Mudaliar, Civil Appeal No. 763 of 1967, 
D/- 18-4-1968 (SC). The Supreme Court 
has reversed the decision of the Madras 
High Court in (1967) 20 STC 150. The con- 
trary view taken by the Andhra Pradesh 
High Court to the Madras decision in 
(1962) 13 STC 79= (AIR 1962 AndhPra 
204) has been approved. 

24. In this view of the matter, this 
contention also fails. 

25. For the reasons recorded above, 
this petition fails and is dismissed; but 
there wiU be no order as to costs. 

26. P. C. PANDIT, J.: I agree, 

BDB/D.V.C. Petition dismissed. 
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MEHAR SINGH, C. J., 

AND B. R. TULI, J. 

Smt. Dassi w/o Dhani Ram, Appellant v. 
Dhani Ram Teku, Respondent. 

Letters Patent Appeal No. 237 of 1963 
D/- 22-7-1968, from decree of D. K. 
Mahajan, J., in P. A. O. No. 15 (m) of 1962. 

(A) Hindu Marriage Act (1955), Ss. 28, 

3 (b), 19 and 21 — Order on petition 
under S. 19 — Appeal against, to single 
Judge of High Court — Further appeal 
under Cl. 10 Letters Patent is also main- 
tainable and not barred by Act. 

An appeal under Cl. 10 of the Letters 
Patent is maintainable against^ an order 
of a single Judge of the High Court 
passed in appeal against an order made 
on petition under the Hindu Marriage 
Act. Section 28 of that Act read with 
sections 3 (b), 19. and 21 makes it clear 
that the court in which proceedings are 
held on petitions tmder the Act is the 
established court and the appeals from its 
decrees and orders lie to the court to 
which appeals from decrees and orders 
passed in civil suits will lie. The appeal 
to High Court from the decrees and 
orders passed in petitions under the Act 
lies either under section 96 of the Code 
of Civil Procedure or section 39 of the 
Punjab Courts Act read with section 28 
of the Act, and a further appeal from 
the judgment, decree or order of a Single 
Judge made in the exercise of appellate 
jurisdiction lies rmder clause 10 of the 
Letters Patent to a Division Bench and 
this appeal has not been taken away by 
the statute. 1913 A. C. 546 and AIR 1965 
SC 1442, ReLon; AIR 1962 SC 256, Dist. 

(Paras 6 and 7) 

(B) Hindu Marriage Act (1955), S. 13— 

•Living in adultery’ — Adultery is a 
serious charge and has to be proved be- 
yond reasonable doubt. (Para 8) 

(C) Letters Patent (Punj) Cl. 10 — ^ 
Finding of fact — Binding in letters 
patent appeal ’ unless strong grotmds are 
made out for interference. 

Ordinarily, in a Letters Patent AppeaL 
the Bench is entitled to consider the 
evidence afresh but unless very strong 
grounds are made out, the Letters Patent 
Bench will accept the finding of the fact 
arrived at by the learned Single Judge 
after due consideration of the evidence 
on the record. (Para 8) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 SC 1442 (V 52) = 

(1965) 2 SCR 756, South Asia 
Industries (P.) Ltd. v. S. B. Sarup 
Singh 6 

(1962) AIR 1962 SC 256 (V 49) = 

(1962) 3 SCR 497, Union of India 
V. Mohindra Supply Co. 6 
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(1913) 1913 AC 546 = 82 LJ KB 

1197, National Telephone Co. v. 

His Majesty’s Post Master General 6 

K. C. Nayar, for Petitioner; M. C. 
Sood, for Respondent. 

TULI, J: Shrimati Dassi, wife of Dhani 
Ram, respondent, filed a petition under 
section ,13 of the Hindu Marriage Act, 
1955, for divorce on the ground that her 
husband was litong in adultery with one 
Shrimati Reoti, The learned trial Court 
granted to the petitioner a decree for 
divorce against her husband with costs 
on 24th January 1962. Against that 
decree, Dhani Ram filed an appeal which, 
was accepted by D. K. Mahajan J„ on 
8th March, 1963, and the petition of 
Shrimati Dassi was dismissed leaving 
the parties to bear their own costs 
throughout. 

2. Shrimati Dassi, feeling aggrieved 
from the judgment of D. K. Mahajan, J. 
has filed this Letters Patent Appeal. 

3. Shri M. C. Sood, learned counsel for 
the respondent, has raised a prehminar:/ 
objection that the Letters Patent Ap- 
peal is not maintainable as it is not pro- 
vided in the Hindu Marriage Act, 1955 
(hereinafter called the Act). There is no 
merit in this objection. Section 19 of 
the Act provides: 

"Every petition under this Act shall 
be presented to the district comt within 
the local limits of whose ordinary origi- 
nal civil jurisdiction the marriage was 
solemnized or the husband and wife 
reside or last resided together.” 

4. "District Court” has been defined 
in section 3 (b) of the Act as under: 

" 'District Court’ means, in any area for 
which there is a city civil court, that court, 
and in any other area the principal civil 
court of origi n a l jurisdiction, and includes 
any other civil court which may be 
specified by the State Government, by 
notification in the Official Gazette, as 
having jurisdiction in respect of the mat- 
ters de^t with in this Act.” 

Section 21 of the Act provides: 

"Subject to the other provisions con- 
tained in this Act and to such rules as 
the High Court may make in this behalf, 
all proceedings under this Act shall be 
regulated, as far as may be, by the Code 
of Civil Procedure, 1908 (Act V of 
1908).” 

5. Section 28 of the Act provides that 
all decrees and orders made by the court 
in any proceeding under this Act may 
be appealed from tmder any law for the 
time being in force provided that there 
shall be no appeal on the subject of 
costs only. 

6. From the provisions of the Act 
cited above, it is at once clear that the 
cotrrt in which proceedings are held on 
petitions under the Act is the establish- 
ed court and the appeals from its decrees 
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and orders lie' to the court to which ap- 
peals from decrees and orders passed in 
civil suits will lie. It was held by the 
House of Lords in National Telephone 
Company v. His Majesty’s Postmaster- 
General, 1913 A. C. 546; 

"When a question is stated to be refer- 
red to an established Court without 
more, it in my opinion, imports that the 
ordinary incidents of the procedure of 
that court are to attach, and also that 
any general right of appeal from its 
decisions likewise attaches.” 

The appeal to this Court from the decree 
and orders passed in petitions under the 
Act lies either under section 96 of the 
Code of Civil Procedure or section 39 
of the Punjab Courts Act read with sec- 
tion 28 of the Act. The High Court hears 
the appeals from the decrees and orders 
as Appellate Court and a further appeal 
from the judgment, decree or order of 
a Single Judge made in the exercise of 
appellate jurisdiction lies under clause 
10 of the Letters Patent to a Division 
Bench and this appeal has not been 
taken away by the statute. It was held 
by their Lordships of the Supreme Court 
in South Asia Industries (P.) Ltd. v. S. B. 
Sarup Singh, AIR 1965 SC 1442 that if a 
statute gave a right of appeal from an 
order of a Tribunal of a Court without 
any limitation thereon, the appeal to the 
High Court would be regulated by the 
practice and procedure obtaining in the 
High Court, including the right of Let- 
ters Patent Appeal. The learned counsel 
has also cited before us the Supreme 
Court judgment reported as Union of 
India v. Mohindra- Supply Co., AIR 1962 
SC 256 wherein it was held; 

"Section 39 (2) of the Arbitration Act, 
expressly prohibits a 'second appeal’ from 
an order passed in appeal under section 
39 (1) except an appeal to the Supreme 
Court. There is clear indication inherent 
in sub-section (2) that the expression 
'second appeal’ does not mean an appeal 
under section 100 -of the Code of Civil 
Procedure. The expression 'second appeal’ 
means a further appeal from an order 
passed in appeal under section 39 (1) and 
not an appeal imder section 100, Civil 
Procedure Code.” 

It was further held that appeal under 
clause 10 of the Letters Patent from the 
order of a Single Judge would be a 
'second appeal’ and as the . 'second ap- 
peal’ had been barred by section 39 (2), 
appeal under clause 10 of the Letters 
Patent would not be competent. 

7, It is thus clear that their Lord- 
ships of the Supreme Court held that 
the Letters Patent Appeal was not com- 
petent because of the provision made in 
section* 39 (2) of the Arbitration Act by 
the Legislature which is competent to 
abridge the rights of appeal under the. 
Letters Patent by virtue of clause 37 of 


the Letters Patent. The appeal under 
clause 10 of the Letters Patent from the 
order of the learned Single Judge pass- 
ed in appeal against an order made under 
the Act is, therefore, maintainable, 

8. Shrimati Dassi produced six wit- 
nesses besides herself in support of hec 
allegation that her husband, Dhani Rain, 
was living in adultery with Shrimati 
Reoti and Dhani Ram produced six wit-- 
nesses including himself, his father and 
Shrimati Reoti to controvert the allega- 
tion of Shrimati Dassi, appellant. The 
learned Single Judge has very carefully 
and minutely considered the entire evi- 
dence produced by both the parties and 
has come to the conclusion that the ap- 
pellant has not been able to prove her, 
allegations of adultery against the res- 
pondent. The entire evidence has been 
read before us by the learned counsd 
for the appellant and we do not find 
any ground to differ from the conclusion 
of the learned Single Judge to the effect 
that the evidence in the case is neither 
convincing nor enough to arrive at a 
firm finding that the allegation of adul- 
tery against the husband has been 
proved. The charge of adultery is a seri- 
ous charge and has to be proved beyond 
reasonable doubt. The plea of the hus- 
band was that Shrimati Reoti was her 
maternal aunt and he did not have any 
illicit relations with her. Shrimati Reoti 
has not been made a party to the petition 
for divorce. She has herself appeared in 
the witness-box and has stated that she 
had no illicit relations with Dhani Ram. 
Ordinarily, in a Letters Patent Appeal, 
the Bench is entitled to consider the 
evidence afresh but unless very strong 
grounds are made out, the Letters Patent 
Bench will accept the finding of the 
fact arrived at by. the learned Single 
Judge after due consideration of the evi- 
dence on the record. The evidence on 
the record in the instant case is not 
sufficient to come to the conclusion that 
the charge of adultery has heen proved. 

9. For the reasons mven above, this 
appeal fails and is dismissed with no 
order as to costs. 

10. MEHAE SINGH, C. J.; I agree. 

KSB Appeal dismissed. 
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Houses and Rents— East Pi^ab Urb^ 
Rent Restriction Act (3 of 
(1) and (2) — T. P. Act (1882), S. 106— 
Notice of eviction — Monthly tenancy in 
Punjab — Fifteen days’ notice is neces- 
sary but it need not ter^nate wth end 
of month of tenancy ; AIR 1933 Lab 134, 
Dissent, from. _ 

In the case of a monthly tenancy m the 
Punjab in the absence of a specific con- 
tract and in the absence of any 
statutory provision _ to the contrary, 
a monthly tenant is ^titled to at 
least fifteen days’ notice of ev^on 
before any action for his ejectment 
can be brought in a conipetent 
Court or a Tribunal Only the prmaple 
of justice, equity and good conscience 
contained in the first part of section 106 
of the Transfer of Property Act applies 
to the Punjab but the techmcal r^e of 
procedure contained in the second 
of the provision making it necessaiy for 
the fifteen days’ notice to termmate with 
the end of the month of tenancy caimot 
be invoked on principles of 
good conscience : 1968-70 Pun LR (Delhi) 
55. Foil.; AIR 1933 Lah 134, Dissent frorm 
’ fPara 8) 


Unless there is an express statutory 
provision abrogating the reqmrement of 
the service of a notice under sechon 106 
of the Transfer of Property Act. the 
mere fact that the rights of a landlord 
for eviction are restricted or a. spea^ 
machinery for enforcing them is provid- 
ed in a Rent Restriction Act does not 
absolve a landlord from the obligation of 
serving the requisite notice and does not 
take away from the tenant a perf^t 
defence of his not being hable to eject- 
ment without the service of such a 
m)tice : AIR 1964 SC 1341 and AIR 196o 
SC 101 and AIR 1967 SC 1419, ReL om 
AIR 1963 SC 120, Ref.; 1952-54 Pun LR 
425 and AIR 1951 SC 115, Disting. 

fPara 12) 


The presence of the expression "before 
the termination of the tenancy” in sub- 
section (1) does not enlarge the scope 
of tlie field covered by sub-sec- 
tion (2) by falling in which aU that 
happens is that the bar contained in sub- 
section (1) ceases to have effect. If in 
addition to the bar in sub-section (1) of 
section 13. there is any other legal 
impediment against the ejectment of the 
tenant, nothing contained in sub-section 
(2) appears to affect the same, 

(Para 13) 


Cases Referred; Chronological Paras 
(1968) 70 Pun LR (D) 55, Mehra and 
Sons C. L. V. Kharak Singh 8, 9 
(1967) AIR 1967 SC 608 (V 54) = 

(1967) 2 SCR 77, Janak Raj v. 
Gurdial Singh 2 

(1967) AIR 1967 SC 1419 (V 54)=, 

(1967) 1 SCR 475, Manujendra 
Dutt V. Pumedu Prosad Roy 12, 13 


(1965) AIR 1965 SC 101 (V 52) = 


(1964) 5 SCR 239, MangRal v. 

Sugan Chand 12 

(1965) AIR 1965 Punj 175 (V 52) = 

67 Pun LR 45, Jagat Ram v. 

Shanti Sarup 7 

(1964) AIR 1964 SC 1341 CnT 51)= 

(1964) 5 SCR 157, Abbasbhai 
Alimahomed v, Gulamnabi 12 

(1963) AIR 1963 SC 120 (V 50) = 

(1963) 3 SCR 312, Punjalal 
Bhagwanddin v. Bhagwatprasad II 

(1955) AIR 1955 Punj 238 (V 42) = 

57 Pun LR 473, Mul Raj v. Prem 
Chand 9 

(1952) 54 Pim LR 425, Mst. Sunder Bai 
V. Mumtaz Jan 9 

(1951) AIR 1951 SC 115 (V 38) = 

1951 SCR 145, Brij Raj Krishna 
V. S. K. Shaw and Brothers 10 

(1933) AIR 1933 Lah 134 (V 20) = 

34 Pun LR 162, Rattan Sen v. 
Krishan Kaur 8 


H. S. Wasu with B, S, Wasu, for Peti- 
tioner; Respondent In Person. 

R. S. NARULA, J. : — This petition for 
revision of the order of Shri Surinder 
Singh Appellate Authority under the East 
Punjab Urban Rent Restriction Act, 1949 
(hereinafter called the Act) District Judge, 
Jullimdur upholding the order of Shri 
D. S. Chhina, Rent Controller, Jullundiu:, 
dated November 8, 1967, directing 

the eviction of Sawaraj Pal peti- 
tioner under section 13 (2) (i) of 

the Act was admitted to a Division 
Bench by the order of my Lord the 
Chief Justice, dated April 29, 1968, and 
was directed to be set down for hear- 
ing as the first case on May 6, 1968, 
as Janak Raj respondent accepted ser- 
vice of notice of the petition at the 
Motion stage and execution of the order 
for eviction was stayed till the date of 
hearing of the revision petition. 

2. In order to appreciate aU the points 
that have been urged before us, it ap- 
pears to be necessary to survey the 
somewhat lengthy history of this case 
leading to the filing of . this revision 
petition, though the ultimate points in- 
volved in the case do not appear to be 
at aU complicated. The dispute relates 
to a portion of property No. E. Q. 253, 
Jullundur City, which was originally an 
acquired evacuee property and was pur- 
chased in a Government sale by one 
Gurdial Singh for Rs. 25,000/-. Iii exe- 
cution of an ex parte decree for Rupees 
500/- against Gurdial Singh, the property 
was put to auction and was purchased 
by Janak Raj respondent for Rupees 
5,100/-. The ex parte decree against 
Gurdial Singh was later set aside and 
ultimately the suit in which the decree 
had originally been passed was dismiss- 
ed. Gurdial Singh’s application for sett- 
ing aside the sale in favour of the res- 
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pondent was rejected by the trial Court 
and even his first appeal against that 
order failed. Gurdial Singh’s plea was, 
however, successful in his regular second 
appeal filed in this Court and even a 
Letters Patent Appeal preferred against 
that judgment by Janak Eaj was dis- 
missed. This led Janak Eaj to prefer a 
further appeal to the Supreme Court 
which succeeded. The judgment of their 
Lordships is reported in Janak Eaj v. 
Gurdial Singh, AIE 1967 SC 608. We are 
not concerned with the merits of the 
controversy involved in the litigation up 
to the stage hereinbefore mentioned, but 
the same is relevant only for two pur- 
poses viz. (i) that the pendency of the 
said litigation is stated to be the reason 
for the petitioner not having paid arrears 
of rent to Janak Eaj as the petitioner was 
being pressed for payment of the same 
even by Gurdial Singh, and (ii) that 
when Janak Eaj took out warrant of pos- 
session of the property, the tenant gave in 
writing undertaking to pay rent to Janak 
Eaj and Sawaraj Pal was thereupon allow- 
ed to continue as tenant of Janak Eaj in 
the property. Just for the sake of com- 
pleting the full history of the case, it 
may be added that in pursuance of cer- 
tain observations made in the judgment 
of their Lordships of the Supreme Court, 
Gurdial Singh filed an application under 
section 144 of the Code of Civil Proce- 
dure for restoration of the property in 
dispute to liim, which application was 
rejected by the trial Court, his first ap- 
peal failed in the District Court, and 
now his Execution Second Appeal No. 546 
of 1968 is still pending in this Court. 

3. The respondent, to whom I will 
hereinafter refer ais the landlord, gave a 
notice, of which no copy has been pro- 
duced, to Swaraj Pal, whom I will here- 
inafter call the tenant, which was receiv- 
ed by the tenant on December 20, 1963, 
by registered post, vide postal acknow- 
ledgment exhibit A, 1, In the absence of 
any copy of the notice, it is impossible 
to say anything about its contents. ...The 
fact remains that on March 21, 1967, the 
landlord filed an application for the 
ejectment of the tenant under section 13 
(2) (i) of the Act. The Eent Controller 
issu^ notice of the application return- 
able for April 12; 1967. When the said 
notice along with a copy of the applica- 
tion for eviction was tendered to the ten- 
ant on 31-3-1967 he raised some ill-advis- 
ed frivolous objection about the spelling 
of his name in the notice, as a result of 
which the process-server returned the 
notice to the Controller. The Eent Con- 
troller considered this to be sufficient 
sei-vice of the tenant and without record- 
ing any evidence at all, proceeded to 
pass on April 12, 1967, an ex parte order 
of ejectment in favour of the landlord 
against the tenant. Two days later ie. 


on April 14, 1967, the tenant made an 
apphcatim to set aside the ex parte 
order. The learned Eent Controller 
directed notice of the application being 
^sued to the landlord for May 2 1967 
On the same day, Mr. Chuni Lai advo- 
landlord, appeared before 
the Eent Controller and appears to have 
pointed out to him the fatal defect- in 
tne order for eviction having been passed 
without it being supported by any evi- 
dence. Thereupon the Eent Controller 
recorded the presence of Mr. Chuni Lai 
advocate and proceeded suo motu to set 
aside his ex parte order, dated April 12, 
1967, for the eviction of the tenant and 
adjourned the main case for evidence to 
May 2, 1967. No notice of the proceed- 
ings fixed for May 2, . 1967, was given to 
the landlord as he was represented at 
that time by his counsel. Nor was any 
notice admittedly given to the tenant, as 
the order for proceeding ex parte against 
him passed on April 12, 1987, stood in- 
tact and it was only the final order of 
ejectment which was set aside. 


4. On May 2, 1967, the landlord fil- 
ed his written reply to the application 
for setting aside the ex parte order and 
opposed the prayer of the tenant in that 
behalf. The proceedings were adjourned 
to May 10, 1967, for the statement of the 
tenant and arguments on the question of 
the setting aside of the said ex parte 
order. On May 10, 1967, the Eent Con- 
troUer first directed the statement of 
the applicant (tenant) to be recorded but 
later passed another order (without 
recording the statement of the tenant) to 
the effect that the advocate for the land- 
lord wanted to examine his client and 
that, therefore, the case stood adjourn- 
ed for evidence and arguments to June 
7, 1967. On the adjourned date, the par- 
ties appear to have agreed that the evi- 
dence on the application of the tenant 
for setting aside ex parte proceedings as 
well as the evidence of the landlord on 
the plea for ejectment should be recorded 
at the same time. The statement of the 
tenant was confined to the claim in his 
application for setting aside the ex parte 
proceedmgs. To rebut the same, the land- 
lord examined Narain Dass process-ser- 
■\rer, whohad gone to the spot and shown 
the notice and copy of the application for 
ejectment to the tenant when he had 
refused to accept the same. E. W. 2 
Mangat Earn bailiff merely proved what 
is described by the learned Eent Controller 
as a copy of warrant of possession — ■ 
exhibit E. W, 2/1 — which in fact appears 
to be a copy of the report of the baihff 
on the warrant. The said evidence was 
produced to prove that the tenant had 
admitted Janak Eaj to be his landlord for 
the future. The landlord himself appeared 
as E. W. 3 and in addition to malting a 
statement in regard to the tenant’s appK- 
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cation merely stated that the tenant had 
accepted him as his landlord and hsd 
given a writing to the same effect vmch 
was on the file and the same had been 
written in his presence and that tl^ tenant 
had not paid him any rent thereafter. Of 
course, he proved the sale certificate 
in his favour. In answer to the only 
question asked from the landlord m 
cross-examination, he stated that he ■^s 
prepared to accept the rent from the 
tenant according to law. By order, 

July, 26, 1967, the apphcation of the ten- 
ant for, setting aside fee ex parte pro- 
ceedings was dismissed but he was aUow;" 
ed to take part in the proceedmgs from 
the stage at which he had appe^ed. 
Tenant’s appeal against that order hav- 
ing faded, his revision petition to this 
Court was dismissed by 
Gurdev Singh, J. dated October 13, 1967. 
The learned Judge held that the order 
of the Rent ControUer, d^ed April 12, 
1967 for proceeding ex parte against the 
tenant was justified, that the suo motu 
oX’dlSi April 14, 1967, had not hem 
challenged the proceedings m the case 
had to be resumed from the stage of 
recording the evidence and not from ^y 
earlier stage and that ''there is no 31 ^- 
tification for settog 
hearing against him and if he has m 
cSSd any liability for defaidt in ap- 
pSSce on the first date of hearing of 
the case he cannot be relieved of the 
came” With the above observations, the 
tSailt’s revision petition ag^st the 
order, dated July 26, 1967, refusing to 
set aside the ex parte order of April 12, 
1967 was dismissed with costs. 

5. It is necessary to notice at this 
stage as to what happened in the mean- 
time before the Rent Controller. As ^on 
as the order, dated July 26, 1967, refus- 
ing to set aside ex parte, proceedmgs was 
passed, the tenant offered to pay the 
entire arrears of rent for about five 
years, the total costs of the landlord ^d 
interest thereon to the landlord. The 
landlord accepted the amount on the 
same day under protest. Though he made 
several protests in his statement accept- 
ing the rent, it is by now settled that 
the only surviving dispute relates to the 
question whether the payment had been 
made within the time allowed by the 
proviso to section 13 (2) (i) of the Act 
or not. It was expressly admitted before 
us by Janak Raj that the amoimt paid 
to him was otherwise fully sufficient and 
that in all respects other than the one 
of the payment not having been made on 
the first hearing of the case, that ten- 
ant had exonerated himself of his liabi- 
lity to ejectment on the solitary ground 
on which his eviction had been sought. It 
was in these circumstances that the Rent 
Controller passed his order, dated No- 
vember 8, 1967 (from which the present 


petition has arisen), directing the evic- 
tion of the petitioner on the ground 
that the first date of hearing was April 
12, 1967, and not July 26, 1967, and that 
the payment in question not having been 
made on the first date of hearing, the 
tenant had not absolved himself of the 
liability for eviction incurred under the 
purview of clause (i) of sub-section (2) 
of section 13 of the Act. In the tenant’s 
appeal against the above-said order, two 
main questions were argued. The first 
argument advanced by the tenant about 
July 26, 1967, and not April 12, 1967, 
being the first date of hearing in the 
eye of law was repelled. His argument 
on the second question relating to the 
tenant not being liable to eviction with- 
out his tenancy having been terminated 
by a notice rmder section 106 of the 
Ikansfer of Property Act was repelled 
on two grounds viz. (a) that the 'Trans- 
fer of Property Act was not applicable 
to the State of Punjab and (b) that this 
point had not been raised before the 
Rent Controller. The tenant’s appeal hav- 
ing thus failed and having been dismiss- 
ed by the Appellate Authority (District 
Judge, JuUunder) on April 25, 1968, the 
present revision petition was filed in this 
Court, 

6. At the hearing of this case before 
us, Mr, H, S, Wasu, learned counsel for 
the tenant, again pressed the point that 
in the circurnstances of this case the 
first date of hearing within the mean- 
ing of the relevant proviso which is 
quoted below, was July 26 and not April 
12, 1967 

"13 (2) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the Con- 
troUer, after giving the tenant a reason- 
able opportunity of showing cause against 
the application, is satisfied — 

(1) that the tenant has not paid or 
tendered the rent due by him in respect 
of the buUding or rented land within 
fifteen days after llie expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any 
such agreement, by the last day of the 
month next foUowing that for which 
the rent is payable: 

Provided that if the tenant on the first 
hearing of the apphcation for ejectment 
after due service pays or tenders the 
arrears of rent and interest at six per 
cent per annum on such arrears together 
with the cost of apphcation assessed by 
the ControUer, the tenant shah be deem- 
ed to have duly paid or tendered the rent 
within the time aforesaid, 

« « 9 ’ 

7. The sohtary argument on which 
this submission of Mr. Wasu was based 
was that "due service” in the proviso in 
question means not ^nly sei^ce of notice 
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the petition for ejectment on him 'Por 
proposition, the learned counsel 
rehed on the Division Bench Judi- 

in Jagat Ram 
Sarup, 1965-67 Pun LR 45: 
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A , 

of botrsfdls^that^aj S® common case 
requirement’ the 


f AT-D -in^ tT . -run ijit 4o: 01 the cacp aspect 

(AIR 1965 Pun] 175). Though we are in requiremSt’ whether 

full agreement vnth the judgment of the days’ ^tlce least fifteen 

E it the Transfer 106 of 


iT. . witii uie juu^ment oi tne 

Division Bench in the aforesaid case, it 
IS of no avail to the tenant in the pre- 
sent proceedings. It is amply proved 
from the evidence of Narain Dass pro- 
cess-server recorded on June 7, 1967 to 
which reference has already been made, 
tnat what was tendered to the petitioner 


the Tr^fer of Pr^eSv""^^^^^^ 
fu4? equSir'* of 

consists of two Parts Th Provision 
to the necessitv The first relates 

ly lease hi TAJ?. » month- 


Wdo lenuereo to tne petitioner to the neces^it^r +TT ■ relates 

was not only a notice of the hearing but ly lease by at ^ month- 

^0 a copy of the petition for eviction. It The seLnd S thff fifteen days’ notice, 
has been amply proved from the state- a notice mus? 

process-server that the con- end of the month 
tents of the petition were got read over Kallv « ?1, tenancy. Substan- 

to the tenant and explained to him S ^Rattan ofBhide.J. 

It was only after knowing about the Lah 134 and tho^ AIR 1933 

same that he raised the objection of the of the DeSi Hioh r- judgment 

spemng of his name not being correct in C L M^har I' J.) 

^een finaUy Singh, 1968-70 ,/• ^harak 

held nght up to toe stage of disposal of 55, I would ^hoW^hE^- Section) 

toe revision petition of the tenant dis- monthly tenancv case of a' 

missed by Gurdev Singh, J. that the absence of a Punjab, m the 

notice of the case was duly served on toe absence of contract and in toe 

tenant for April 12. 1967. it appears to toe contraiv^ mn^fM°T Provision to 
be impossible to hold that due service edtoatleas7Vmi^ 

of the copy of the petition for eviSn fion beJoS notice of evic 

was not effected on him in the same can be ffouehr in ^ ejectment 

manner and m the same circumstances a Tribunal Oniv tv. ^^rnpetent Court or 
as the notice of the hearing. In ^dew S tice Sv Principle of jus- 

the binding decision of this Court totS ed in contain-^ 

partes to the effect that due service had TraSfS of pV*^ ^66 of the 

petitioner for Ap^ pSab- bm aPPfies to the 

12, 196/, and in vi6w of tho fact thnt rinrci r»A + * j ^ technical rule of proce- 

copy of the petition for eviction was aSo proJisioS^akinS P®'’^ the 

tendered to the tenant along with the fifteen necessary for the, 

bold that "dul toe ^d^of xu terminate withj 

service _ within the meaning of cl (i) of not in mJ • °^°^th of tenancy can- 
sub-section (2) of section 13 of the Act cirtes^of^Jrtn^°”’j invoked on prin- 
had been effected on the tenant in this refrain conscience. I 

™“ "" dt lay- 


— Kjn Lilt? tenant in this 

1967 31, 1967, for April 12, 

8. The arguinents on the second point 
were spht up into two parts It wS 
firstly contended that the findin'g of Ihl 
AppeUate Authority to the effect that 
no notice of ejectment is necessary in 
r®xi: as the provisions of S.' 106 

of the Transfer of Property Act are not 
applicable here, is contrary to law. Coun- 
sel does not appear to be unjustified in 
tms submission. Relevant part of S 106 
Transfer of Property Act is in 
the following terms — 

"In toe absence of a contract or local 
law or usage- to toe contrary ... a lease 
of immoveable property for any other 


I would principles of equity 

TiZ Si P^®i®r to follow the 

^mSs ^ \ ^ the case 

70 P^ LR and Sons. 1968- 

of top ^ (Supra). In this view 

^nSduf, to ^thPSf^r f J^d?e! 
“o^or ?o "6 ”07 SI 


vxx xxxuixwvcduie property lor any other of Mr Wncn ^ i Z- ^ argument 
pu^ose (other than for agricultLal or is b£ed on aperies nf question 

manufactuimg purposes) shaU be deem- by theto Lordqhtoc of ^ pronouncements 
ed to be a lease from month to month to to^ffect tw Supreme Court 

orTSL Vfiftlen^ ^Sy? See S- Hent^cSSTA^''^ ^EestriSon'’ Act? 

contractual or statutory rights of aland- 



1969 


Sawaraj Pal v. Janak Raj (NanOa J.) 


Punj. 31 


lord to evict his tenants but do 
even purport to take away the normal 
defences and other statutory safe^u^^ds 
against the eviction of the tenants ur^ 
less in any particular statute any such 
right or defence is expressly taken 
away. The respondent, _ who appeared 
in person and argued^ his ovm case wth 
requisite darity, relied on judgmmt ot 
Eric Weston C. J. in Mst. Sunder 
Mumtaz Jan, 1952-54 Pun LR 425. where- 
in it was held that the notice required 
by clause (a) of sub-section (1) of S. 9 
of the Delhi and Ajmer Merwara Rent 
Control Act, 1947, is not a notice temu- 
nating the tenancy, but a notice demand- 
ing arrears of rent and that if the notice 
given did make a demand for payrnent of 
arrears of rent and was served m the 
manner provided by Section 106 of me 
Transfer of Property Act it was a v^d 
notice. The learned Chief Justice further 
held that "where the Transfer of Properly 
Act does not apply to the locality, techm- 
cal defects in the notice to quit wotad 
not have the force they might have 'under 
the Act.” The judgment of Weston, C. J. 
does not appear to l^^lp the l^dlord In 
that case, the notice dated July 5, 194^ 
served on the tenant not only demoded 
the arrears of rent but also directed the 
tenant to deliver up the possession of the 
premises on August 8, 1948. An objM- 
tion was taken about the penod of tae 
notice not terminatmg with the last ^y 
of the month of tenancy. It was tois 
objection which was repelled by the 
learned Chief Justice. I have already 
held myself following the judgment of 
Andlev J. in C. L. Mehra and So^ 
^e. 1968-70 Pun LR (D) 55, that the 
technical requirement of the notice ter- 
minating with the last day of the month ot 
tenancy is not a principle of equita or 
good conscience but a technical rule of 
procedure, which cannot be invoked m 
a locality to which the statutory provi- 
sions of the Transfer of Property 
are not applicable. Same applies to the 
judgment of Failshaw, J. in Mul Raj jw 
Prem Chand, 1955-57 Pun LR 473 : (Am 
1955 Punj 238), where all that was held 
was that the notice served on the tenant 
ought not to be held to be invalid and 
the plaintiff need not be non-suited 
simply because the notice did not strict- 
ly comply with the technical provisions 
of the relevant section of the Transfer of 
Property Act. The learned Judge held 
that a notice of ejectment served in time 
on the tenant in accordance with Sec- 
tion 106 of the Transfer of Property Act 
cannot be held to be invalid simply on 
the ground that it did' not strictly com- 
ply with the provisions of section 110 
of the said Act by omitting to include 
the first day of the following month as 
■the end of the month of the tenancy. 


10. The respondent then referred to 
the judgment of the Supreme Court in 
Brij Raj Krishna v. S. K. Shaw and 
Brothers, AIR 1951 SC 115. That case 
arose imder section 11 of the Bihar 
Buildings (Lease, Rent and Eviction 
Control) Act (3 of 1947) providing fog 
eviction of a tenant on account of non- 
payment of rent. The question that arose 
for decision was whether the order for evic- 
tion passed by the Rent Controller imder 
file aforesaid Bihar Act could be called 
in question in a Civil Court or whether 
the jurisdiction of the civil court under 
Section 9 of the Code was deemed to 
have been barred by the Bihar Act? 
The High Court had held that the civil 
Court had jurisdiction to reopen the mat- 
ter. Fazl Ali. J. who wrote the judgment 
of the Supreme Court, held that since 
section 11 of the Bihar Act began with 
the word "notwithstanding anything 
contained in any agreement or law to the 
contrary”, any attempt to import provi- 
sions relating to the law of transfer of 
property in the interpretation of this sec- 
tion would seem to be out of place. 
Their Lordships of the Supreme Court 
further held that section 11 of the Bihar 
Act was a self-contained section and if 
was, therefore, wholly unnecessary to go 
outside the said Act for determining 
whether a tenant was liable to be evict- 
ed or not and under what conditions he 
could be evicted. I think the reference 
to file Supreme Court judgment is mis- 
conceived. The ratio of the judgment was 
that no other statute could be looked at 
for coming to a decision on any point 
for which provision has been made in the 
said Act. What was held to be beyond 
the jurisdiction of the civil Court was 
■the question whether the tenant was lia- 
ble to be evicted or not and the further 
question about the conations on which 
eviction could be ordered. Those things 
had been specifically provided for in the 
Bihar Act and the application of any 
provision which came into conflict 'with 
the said special Act was specifically ex- 
cluded by the non obstante clause con- 
tained in section 11 of that Act. In the 
present case, the tenant has not raised 
any question, the answer to which is 
contained in the Act. There is no provi- 
sion in the Act abrogating the necessity 
of a notice required by section 106 of 
the Transfer of Property Act. The 
observations in the case of Brij Raj 
Krishna, AIR 1951 SC 115 cannot, tiiere- 
fore, help the landlord on the point in 
issue. 

11. The further argument of the land- 
lord in this connection was that the Act 
being a complete Code in itself, the ratio 
of the judgment of the Supreme Court 
in Punj^al Bhagwanddin v. Bhagwat- 
prasad, AIR 1963 SC 120, cannot be in- 
voked by the tenant, as the pronounce- 
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ment of the Supreme Court in that case 
was based on the finding that the 
Bombay Rents Hotel and Lodging House 
Rates (Control) Act (57 of 1947) was not 
a complete code. In fact, the ratio of 
the judgment of the Supreme Court in 
the Bombay case was that application 
of the provisions of section 106 of the 
Transfer of Property Act is not to be 
deemed to have been excluded because 
"there is nothing in it (in section 12 of 
the Bombay Act) which overrides the 
provisions of the Transfer of Property 
Act". Same appears to be true of the 
present case. Moreover, the Supreme 
Court does not appear to have held any- 
where so far, that merely because a 
Rent Act is a complete code, the_ neces- 
sity of serving a notice under section 106 
of the Transfer of Property Act is t^en 
away, even though there is no provision 
in the relevant Rent Act abrogating the 
requirement of the service of such a 
notice. 

12. On the other hand, the tenant has 
relied on the pronouncements of the 
Supreme Court contained in Abbasbhai 
Alimahomed v. Gulamnabi, AIR 1964 SC 
1341; Mangilalv. Sugan Chand, AIR 1965 
SC 101; and Manujendra Dutt v. Pumendu 
Prosad Roy, AIR 1967 SC 1419, for sup- 
porting his argument based on the fol- 
lowing observations in the latest out of 
the abovesaid three authoritative pro- 
nouncements of the Supreme Court on 
the question in issue — 

"To summarise the position: The Thika 
Tenancy Act does not confer any addi- 
tional rights on a landlord but on the 
contrary imposes certain restrictions on 
his right to evict a tenant under the 
general law or xmder the contract of 
lease. The Thika Act like other Rent 
Acts enacted in various State imposes 
certain further restrictions on the right 
of the landlord to evict his tenant and 
lays down that the status of irremova- 
bility of a tenant cannot be got rid of ex- 
cept on specified groimds set out in Sec- 
tion 3. The right of the appellant there- 
fore to have a notice as provided for by 
the proviso to Clause 7 of the Lease was 
not in any manner affected by Section 3 
of the Thika Act. The effect of the non 
obstante clause was that even where a 
landlord has duly terminated the contrac- 
tual tenancy or is otherwise entitled to 
evict his tenant he would stiU be entitled 
to a decree for eviction provided that his 
claim for possession falls under any one 
or more of the grounds in Section 3. Be- 
fore therefore the respondents could be 
said to be entitled to a decree for eviction 
they had first to give six months’ notice 
as required by the proviso to Clause 7 
of the lease and such notice not having 
been admittedly given their suit for evic- 
tion could not succeed.” 


In Manujendra Butt’s case, AIR 1967 SC 
1419 the Supreme Court held that the 
construction placed by the High Court on 
Section 3 of the Calcutta Act was not cor- 
rect and that the High Court was wrong 
in holding that the words "notwithstanding 
anything contained in any other law for 
the time being in force or in any con- 
tract” absolved the landlord from his 
obligation to give the notice required by 
Section 106 of the Transfer of Property 
Act. A perusal of the abovesaid three 
judgments of the Supreme Court leaves 
no doubt that it has been finally settled 
that r^ess there is an express statutory 
provision abrogating the requirement of 
the service of a notice under Section 106 
of the Transfer of Property Act, the mere 
fact that the rights of a landlord for evic- 
tion are restricted or a special machinery 
for enforcing them is provided in a Rent 
Restriction Act does not absolve a land- 
lord _ from the obligation of serving the 
requisite notice and does not take away 
from the tenant a perfect defence of his 
not being liable to ejectment without the 
service of such a notice, I have already 
held that despite the fact that the statu- 
tory provision is not applicable to the 
State of Punjab its principles requiring 
the service of at least fifteen days’ notice 
have the force of law. 

13. The last argiunent of the landlord 
■ — which did appear somewhat attractive 
at the first sight — was that the presence 
of the words 'before or after the termina- 
tion of the tenancy’ in sub-section (1) of 
Section 13 of the Act amounts to an ex- 
press provision abrogating Section 106 of 
the Transfer of ■ Property Act. 

Section 13 (1) states — 

"13(1) A tenant in possession of a build- 
ing or rented land shall not be evicted 
therefrom in execution of a decree passed 
before or after the commencement of this 
Act or otherwise ^d whether before or 
after the termination of the tenancy, ex- 
cept in accordance with the provisions of 
*^his section, or in pursuance of an order 
made under Section 13 of the Punjab 
Urban Rent Restriction Act, 1947, as sub- 
sequently amended.” 

The landlord’s submission was that if 
the words "and whether before or” were 
not there in section 13 (1), it could indeed 
be argued that the bar to the eviction 
of a tenant contained in the said provision 
(subject to the eviction on the grounds 
rnentioned in sub-section (2) of that sec- 
tion) was a hurdle placed in the way of 
the landlord in addition to the impedi- 
ment of section 106 of the Transfer of 
Property Act. As the sub-section stands, 
argued Janak Raj landlord, it specifically 
provides for invoking the machinery for 
eviction contained in sub-section (2) of 
that section either before or after the 
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Mohammad Abdul Baqi Khan , Peti" 
tioner v. Rajasthan Board of Muslim 
Wakfs, Jaipur and i others. Respondents, . 

Civil Writ Petn. No. 312 of 1967, D/- 
12-3-1968. 

(A) Wakf Act (1954), Ss, 6, 27 S. 27 

is comprehensive and is not to he 
subject to S. 6. (Para 14). 

(B) Wakf Act (1954), Ss. 27, 6(4), 5(2) 
Inquiry under S. 27 — List of wakis puli* 
lished — Lapse of one year vsdthout filing 
of any suit as required by S. 6(1) - — _Wakf 
Board is not divested of its juirisdiction to. 
enquire, into disputed wakfs. 

If before the actual publication of tKe 
list of wakfs trader S. 5(2), the Board has 
already started an inquiry under S. 27 
and has not reached a final conclusion one 
way or the other about the disputed pro- 
perty, then it only means that the matter; 
is yet under examination qua the disput- 
ed property as contemplated by S. 5(2) 
of the Act and before the conclusion of 
the proceedings one way or the other 
the list cannot be said to acquire finality 
as contemplated by sub-sec. (4) of Sec. 6 
of the Act. What is final under sub-sec- 
tion (4) of sec. 6 is the 'list of wakfs pub- 
lished under sub-sec. (2) of sec, 5’. If 
there has been, no publication whatsoever 
one way or the other in respect of any 
particular wakf, then it cannot be said 
that qua that property anything has 
become final Secondly, the non-inclusion, 
of a particular property in the list for 
any reason should not be taken to have 
the efiect of changing the character of the 
wakf property its^ merely because a suit 
was not filed in respect of it within a 

EL/IL/D379/68 
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year of the publication of the list as re- 
quired by S. 6(1), The Board is not 
divested of its jurisdiction under S. 27 
which it had when it started the enquiry, 
upon the publication of the list in the 
meantime, AIR 1967 Raj 1, Dist. 

(Paras 16, 17) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Raj 1 (V 54)=ILR 
(1966) 16 Raj 935, Radha Kishan 
V, State of Rajasthan 8, 14, 15, 20 
(1967) 1967 Raj LW 199=ILR 

(1966) 16 Raj 1140, Thakur Dev- 
raj Singh v. State of Rajasthan 8 
(1962) AIR 1962 SC 1722 (V 49)== 

(1963) 1 SCR 20, Mohammed 

Ismail V. Sabir Ali 8 

(1955) ELR (1955) 5 Raj 984=1956 
Raj LW 264, Chand Narain v. 

Chief Secretary to Govt, of Rajas- 
than 8 

(1921) AIR 1921 Mad 340 (V 8) = 

ILR 44 Mad 1, Giuusami Pandi- 
yan v. Chinnathambiar 8 

P. N. Dutt, for Petitioner; H. M, 
Parakh, for Respondents. 

KAN SINGH 'J. : — This is a writ peti- 
tion under Article 226 of the Constitution 
by one Mohammad Abdul Baqi Eihan and 
by it he seeks to question the jurisdiction 
of the Rajasthan Board of Muslim Wakfs 
to take proceedings against him trader 
S. 27 of the Wakf Act, 1954 (No. 29 of 
1954 hereinafter to be referred as the 
Act). He also questions the appointment 
of certain members of the Wakf Board, 
respondents Nos. 2 to 4, as members of 
the Judicial Committee of the Board and 
he prays for quashing the various orders 
passed by the aforesaid Judicial Commit- 
tee. 

2. The relevant facts emerging from 
the writ petition are briefly these: The 
petitioner claims to be the ex-Jagirdar of 
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Jagar in the former Jaipur State. Accords 
ing to him, besides the village Jagar, his 
ancestors were granted two plots of land 
contiguous to each other in the city of 
Jaipur. One plot measured 9 Bighas and 
14 Biswas and this was said to be Inam 
land. The other plot measured 11 Bighas 
and 17 Biswas and it was said to be a 
Muafi land. Sometime in the year 1942-43 
the former Jaipur State acquired some 
portions of these plots for the Maharani 
Gayatri Devi Girls Public School and 
compensation was paid to the petitioner 
for the lands acquired. The remaining 
poiticn of the land together with build- 
ings attached to it is known as Jagar 
House. According to the petitioner, this 
property was a State grant and was in 
continuous possession of the petitioner’s 
ancestors and the petitioner. 

This State grant is said to be subject 
to the recognition of succession locally 
known as 'Matmi' on the death of eat^ 
holder of the jagir. According to the peti- 
tioner, ’Matmi’ came to be granted in his 
favour under Council Resolution No. 10 
of 23rd June, 1938 vide Ex. 1. The peti- 
tioner’s jagir was resumed with effect 
from 1st August. 1954 under the Rajas- 
than Land Reforms and Resumption of 
Jagirs Act, 1952. After the resumption of 
the jagir, the petitioner applied for de- 
claring the Jagar House as his personal 
property and according to him under 
S. 23 of the Rajasthan Land Reforms and 
Resumption of Jagirs Act, 1952, this pro- 
perty was 'declared to be his personal 
property (vide order of the Jagir Com- 
missioner Ex. 2). 


3. The Act came into force -in the 
State of Rajasthan on 1st February, 1955. 
The Wakf Commissioner then issued a 
notice under S. 4 of the Act to the peti- 
tioner and after an inquiry the Wakf 
Commissioner came to the conclusion that 
the Jagar House was a State grant and 
being inalienable in nature could not be 
the subject of a Wakf with the result 
that it would not be included in the list 
of Wakfs to be prepared by the Wakf 
Commissioner. The petitioner’s grievance 
is that in spite of this order of the Wakf 
Commissioner, the Secretary, Rajasthan 
Board of Muslims Wakfs served a notice 
on him on 28th May, 1963, purporting to 
be one ui^der S. 27 of the Act saying that 
there wr.s' reason to believe that the Jagar 
House "with its appurtenant property 
'■pamely houses, shops and Bagh, was 
WaW tkcperty, and it was, therefore, 
necesSary^'^ hold an inquiry. 

The p^tidoiser submitted a reply to this 
notice and^.gfiug sa he questioned the 
jurisdiction ^ 

quiry. The Ch^ig p,,^^'-lT^Board. how- 
ever, by his order \dated 23rdSli^'^”vl IS®®’ 
turned down the ' PetitioSr^®^,^®'^?’^ 
«gar^^ want of jurisdiction\ „ 
Board. The petitioner then mov&L^^ 


petition in this Court against the order 
of the Chairman dated 23rd June, 1965, 
(Ex. 6). Ihis writ petition having been 
dismissed in default, the petitioner moved 
another writ petition after he was not 
successful in havi^ his earlier writ petii* 
tion re-stored. This second writ petition 
was summarily rejected by this Court on 
22nd October, 1965. 

It appears that by that time the list ol 
Wakfs had not been published but on 2nd 
December, 1965, a li^ of all the Wakfs 
existing in the State of Rajasthan was 
published. This list did not include the 
disputed property namely the Jagar 
House. After the dismissal of the wrif 
petition, the Board commenced the ini 
quiry and the petitioner filed his written 
statement. 

4. The Board then framed four issues 
which were as follows; — 

"(1) Whether the property in question 
is Wakf and if so, who dedicated it to 
Wakf, how and when? 

(2) Whether the property in question 
being a State grant was incapable oD 
being dedicated as Wakf? 

(3) Whether the property in question 

has been declared as personal property, 
of the opposite party under the Rajasthan 
Land Reforms and Resumption of Jagirs 
Act on 9-5-59 and what is its effect on 
the present proceedings? i 

(4) What is the effect of the order, 
dated 7-10-58, of the Wakf Commissioner 
on the present proceedings?” 

The case was then set down for recordi 
ing the statement of the petitioner as a 
witne.ss for the Wakf Board. For one rea- 
son or the other, however, the case could 
not make any headway and in the mean- 
time on 26th April, 1967. the Wakf Board 
constituted a Judicial Committee consis- 
ting of respondents Nos. 2 to 4. "rhe peti- 
tioner was informed about the Judlidal 
Committee being constituted on 6th June; 
1967. 

As the petitioner wanted to examihg 
the validi^ of the constitution of thq 
Committee, he applied for inspection o| 
the resolution under which it came to ba 
appointed but no such inspection was 
allowed to the petitioner. The so-called 
Judicial Committee then took up tha 
matter and called upon the petitioner to' 
produce his evidence as the Commitfea 
thought that the issues framed by tha 
chairman on 9-11-66 should be deleted, 

5. It will be clear from what I am 
going to say that it Is not necessary fo 
deal with the question of the validity oU 
the appointment of respondents Nos. 2 JEo 
4 as members of the so-called Judicial 
Committee. The main contention of tha 
petitioner is that the Wakf Board respon- 
dent No. 1 has now no jurisdictim to 
continue the proceedings initiated by B 
imder S. 27 of the Act because of the 
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vWakfs in Rajahtlian on 2-l2-Gh as such 




Jlst, according to the peliUoner. is 
gnd conclusive under S. 4 of the Act. 

6 The writ petition has been opposed 
(bn behalf of the Wakf Board. Ltarne 
counsel lor the respondent, however, sta 
fed at the bar at the time of argumen 
'that he did not resist the contentii n 
the petitioner about the constitutiog 
Ihe so-called Judicial Committee or r^ 
■garding the appointment of respondent 
Nos, 2 to 4 as membeis thereof. He inte^ 
alia submitted that the tenure ol the so^ 
called Judicial Committee had comff 
to an end. He, fuither suhmitt^ 
that he would not ' oppose the 
ing of the proceedings taken by the 
^-called Judicial Committee in the^mat-; 
ter. . ~ ' 

'7 ’As' regard^ the^ main contention ^ol 
Hie' petitioner regarding the jurisdiction 
'of the Wakf Board to conUnue the pr^] 
feeedings under S. 27 of the Act learned 

counsel for the respondent submitted^aG 

the mere fact that the list of exi^ng 
Wakf properties in the State of Rajasthan 
came to be published j in the Gazette on 
2nd December, 1965, ^at is dunng 
nendency of the proceedings, will iiot pre«! 
elude the Board from. concluding the pro^ 
feeedings, ' _ ^ 

8 We have' Heard learned counsel fOT 
ihe* parties. Learned counsel for the Peh^ 
ttloner made a two-fold submission. In the 
first inSL?e. he submitted that the Waki. 
Board had no iurisdiction to continue t^ 
proceedings after the hst 
perties had been published on 2-12-1965| 
and specially when the Board failed to 
file any suit to question the correctne^ 
fef such a list within a year. In the second 
nlace it was submitted that the Jagar; 
House being a State grant which was 
subject to Matmi, the same could not bg 
the subject-matter of a Wakf. On this 
basis it was argued that the proc^dings 
were, in the circumstances, futile. Learnn 
ed counsel in elaboration of his argu^ 
'ments submitted that for the- creation oil 
h valid Wakf, according, to Muslim 
jlhere has to be a permanent ’ dedlcauoili 


V. 

3921 Mad .340. Learned counsel also refer- 
red to the Revenue Standing Order No. 12 
of the former Jaipur State for showing 
that according to the usages prevalent in 
the former Jaipur State a State grant 
could not be transferred. Learned coun- 
sel also maintained that according to Sec. 
197 of the Rajasthan Land Revenue Act, 
3956, pre-existing customs and usages 
relating to succession to estates were pre- 
served in spite of the repeal of the Land 
Revenue Act of the former Jaipur State- 
9. Shri H. M, Parakh on the other 
hand took the stand that the question 
regarding the validity or otherwise of 
the alleged Wakf has yet to be gone into 
by the Wakfs Board, and, therefore, it 
will be premature to deal with the matter 
at this stage. He next contended that the 
previous order on the wmit petition filed 
by the petitioner should be taken to bar 
the second writ petition, on the principle 
pt res judicata, 

0 10- Before I address myself to the 
questions argued before us, I may briefly 
refer to', the relevant provisions of the 
^Ict. j ' - 

h- IL^ ' The Act was enacted by the Par- 
liament to provide for the better admin- 
istration and supervision of the Wakfs. 
It was to come into force in a State to 
which it was extended by a Notification, 
in the official Gazette and, as I have al- 
ready observed, it came into effect in, 
Rajasthan some time in 1955. 

^ 12. Section 3 defines certain terms 
and the term "Mutawalli” and the term 
•'person interested in a Wakf” have been 
defined as follows: 

(, "(f) "MutawaUi” means any person, 
appointed either verbally or under any 
deed or instrument by which a wakf has, 
been created or by a competent authority; 
to be the mutawalli of a wakf and in- 
cludes any naib-mutawalli, Khadim, 
mujawar, sajjadanishin, amin or other 
person appointed by a mutawalli to per- 
form the duties of a mutawalli and save 
asi otherwise provided in this Act. any; 
person or Committee for the time being 
managing or administering any. wakf pro- 


^nere nas to oe a ueriuuiiciiu- perty as such,' 

b£ the property and t^-”(h) 'person interested In’ETwakr.means; 

perty must belong ‘to the WaKlr. tnat ^ persoj^^ who is entitled to receive any 

ihe person creating the.. wakf. In support 
bf his submission, learned counsel placed 
reliance on Amir' All’s Tagore Law, LeoJ 
tures 'Volume One. page, 34, Falwa* Alans, 

Girl page 946 and Radhtk KIshan v. Stabg, 

'bf Rajasthan, AIR 3907 Raj tL ■ He als«j 
argued that a private properly cannot b» 
blended with a State grant and he In<^ 
vUed onr aHennon toTT.akur Devraj Singh 
V, Slate nf Ra3B.''lhBn, SB67 * Raj LW 
jp*l. Mi’Hsitintrd TStnall v, Sabir ' AE| 

AIR 1“n2 SC *723.. Chand Narafn 
(Thiel FJeetelatT to Clovarnnienl ol Rajaie 
(lUriD) 


pecuniary or other, benefits from the waklj 
and includes.— 

any person "wHo has a right to wor* 
ship or to perform any religious rite in. 
a mosque, idgah, imambara, dargah, Khan, 
gah, Maqbara, graveyard or any other 
(religious institution connected with the 
wakf or to particioate in any religious or 
charitable institution under the wakf. 
f (ii) the wakif and any descendant of the.' 
waklf and the niutawallL” 

P The Act la divided in several chapters. 
Chaptei; . headed as "Survey o£ 
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Wakfs*'. Section 4 empowers the State'^ siiance of this Act or o£ any rules madg 
Government to appoint for the State by. thereunder, 

a notification a Commissioner of Wakfs; (4) The list of walcfs published underi’ 
for the purpose of making the survey ofi 'sub-section (2) of Section 5 shall, unless 
wakf properties existing at the time of; ,'it is modified in pursuance of a decision of. 
the commencement of this Act, Sub-sec-,t the Civil Court under sub-section (1), be! 
tion (3) enjoins the Commissioner to sub- final and conclusive. 't 


mit his report to the State Government; 
after maldng such inquiry as he may con-'‘ 
sider necessary and the report is to con-J 
tain the following particulars namely (a) 
the number of the wakfs in the State 
showing the Shia wakfs and Sunni wakfs 
separately, (b) the nature, and objects of 
each wakf; (c) the gross income of the 
property comprised in each wakf; (d) the 
amount of land revenue, cesses, rates and, 
taxes payable in respect of such property? 
(e) the expenses incurred in the realise-* 
tion of the income and the pay or other, 
remimeration of the mutawalli of eadi^ 
wakf and (f) such other particulars relat^ 
ing to each wakf as may be prescribed. 

The Commissioner Has been • given' 
powers of a Civil Court for certain limit-^ 
ed purposes such as summoning and exa-.j 
mining of witnesses,, requiring the dis-1 
covery and production - of any documenfil 
etc. Section 5 provides for publication of! 
list of wakfs and is as follows: — ‘ 

"5(1) On receipt of a report imder sub- 
section (3) of section 4, the State Govr 
emment shall forward .-^, a copy, .of , thfe^ 
same to the Board. " 

(2) The Board shall examine the report 
forwarded to it under sub-section (1) and 
publish in ■&e Official Gazette, a list of 
wakfs, existing in the State containing 
such particulars as may be prescribed,” ; 

Section 6 is about disputes regarding, 
wakfs and I may read that section aswelkl 

"6(1). If any question arises whether 
a particular property is wakf property, 
or not or whether a wakf is a Shia wakE‘ 
or Sunni Wakf the Board or the muta-r' 
walli of the wakf or any person interest-! 
ed therein may institute a suit in a civrD, 
court of competent jurisdiction for the^ 
decision of the question and the decision, 
of the Civil Court in respect of . suchj 
matter shall be final: 

Provided that no such suit shall be en-' 
tertained by the Civil Court after the 
expiry of one year from the date of the 
publication of the list of walcfs under sub-j 
section (2) of section 5. 

(2) Notwithstanding anything _ contained 
in sub-section (1), no proceeding under, 
this Act in respect of any wakf shall be 
stayed by reason only of the pendency! 
of any such suit or of any appeal or otheij] 
proceeding- arising out of such suit. 


I 13. Chapter IIA is about Central Wakf 
Ccuncil, Chapter III provides for estab-i 
lishment of Boards and their funcitions,-' 
This chapter also provides for certain in-i' 
cidental matters. Then there is Chapter 
IV! which provides for registration of 
Wakfs, Section 25 lays down that every 
.wakf whether created before or after thq 
commencement of this Act shall be regis^i’ 
tered at the office of the Board. Sub-sec-? 
..tion (2) provides for making of applica-!j 
j.tion by mutawalli and, other; persons and^ 

lays down as follows: • ., . ^ 

,, "(2) Application f or ! registratiori sHaUl 
Jre made by- the mutawalli:, ^ _1 

r; Provided’;.' that such applfcations : maj^ 
/be made by the wakif or his descendants 
:or a beneficiary of the wakf or any Mus-* 
(lim belonging to , the secti'to : which .thcj, 
i^akf belongs.’. 

^ Section 25 furtKer provides.lhat the.ap^] 
plication for. registration has.’ , to t'- be 
signed^ and :verffied lilce pleadings accord-' 
,ing to .the Code of Civil - Procedure, The 
fre^stering authority for wakfs imder/the' 
section is the . Board and under sub-seev 
i.iKon (7) it' is empowered to malce certain' 
.'enquiries regarding the -genuineness and, 
the validity - of-, the . application . and the' 
correctness of any . particulars in the ap-,] 
plication. .‘The.. 'Board is to. maintain a 
.register , of w^rfs , according - to Sec. 2_6, 
iUnder section 27,^ the Board has been 
empowered to decide. whether a property! 
;is wakf property- '. and I- may jread this!^ 
section: ' 

_-"27, (1) The" Board ' may itself 'collect 
information - regarding any ■'property 
'which it has reason to believe to be wakf 
property and if any question arises wlie^ 
ther a particular property is wakf - pro-; 
perty or not or whether a- wakf is aj 
^ Sunni wakf or a Shia wakf, it may, after 
'^maldng such inquiry as it- may, deem litv 
decide the question., 

, (2) The decision of llio Board on 'an.y 
.question imder sub-section (1) sh.all, liii-! 
^less revoked or modified by a Civil Court 
‘of competent jurisdiction, bo final.'.' 
r Section 28 empowers the Board to. 
'direct a mutawalli to apply Tor the regis- 
tration of a wakf or to supply any infor.-', 
mation regarding a wakf,- and the Board 
may itself cause the wakf to be regTsiered^ 
or may at any lime . amend the register 
of wakfs. Tills section runs .. as follows:-* 


(3) The Commissioner^ shall not b'e 
made a party to any suit under sub-sec- 
tion (1) and no suit, prosecution or other, 
legal proceeding shall lie against^ him in 
respect of anything which is in good 
faith done or intended to be doneinpurs^ 


"28, The Board may ' dirccB a - nnifwaTlE 
to appi.y for llic reglslralioii of wakr,“jir 
to supply any infomialloii regnrdlnH, rtj 
wakf or may itself causa llin Vvnkr fo I>b, 
registered or may at any, Jtiutj wiipjid Jii»i 
I^ECgister of .wakfs.” 
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■ Chapter y. relates to mutawallis and 
iWakf accounts. This chapter. pro\ddes m 
detail as to how mutawalli shaU sub-, 
mit budget and the accounts and in what 
manner the Board will be exercising its 
control over the w^f properties. Section 
36A relates to transfer of immovable pro-;- 
perty of wakfs and it run^as follows: 

'’'SGA..- Notwithstanding ’'anything con-i 
tained in the wakf deed, no transfer of 
any immovable property, ^ ^of, a ^akf hy, 
way of 

(i) sale, gift,' mortgage '.or exchang^' or 
^(ii) lease for a period exceeding three 
years in ^ the case of agricultural lai^ 
!br -for a period exceeding^, one year to 
case i of }non-agricultural..land or build-’j 
togi _ , , , . • 

•shall be. .valid without ^ihe previous, 
sanction of “the Board.” 

'According to this section, no transfer 
6/' the wakf property is valid without toe 
previous sanction ■'"'of the Board, Section 
36B empowers the Board to recover cer- 
?^ain -.wakf - properties transferred witoout 
. the previous sanction' of ^the Board ^ pK 
sending a requisition-to the Collertor. 

14,: To start' with.' the -Board issued aj 
notice to toe ; petitioner > under- S, 27 of 
the Act saying that there was reason to 
believe that . the ".-•jagar ^ House and-toe. 
buildings appurtenant thereto were wakf! 
properties,- and, toerefore,- it was ^®ceH 
sary to hold an inquiry .under S. 27 of 
toe Act. The petitioner was, toerefor^ 
called , upon to appear before toe Board 
and to- submit his • reply ' together with 
documentary . proof if any. Again^ t^ 
notice, the petitioner filed det^ed o^. 
jections. It was urged that as toe WaW 
Commissioner had already decided tl^t 
the property was not a wakf ^d as the 
Wakf Board has not instituted any smt- 
■under S. . 6 . of toe Act, the Board could 
not arrogate to itself toe power to reopen 
the case by* holding an inquiry ^ ite 
'order dated 23rd June, 1965 ,_The Board 
rejected the objections. The Chairman of 
toe Board held that before issuing notice 
■under Sec. 27 of the Wakf Act, the Boa rd 
collected sufficient ' material to form -a 
prime facie opinion that toe property was 
wakf property-, and toe petitioner was a 
mutawalli. ' The relevant , observations of 
the Chairman were as follows: — ? 


"Before issuing . notice under Sec. 27 
of toe Wakf Act to Shri Nawab Abdul 
■Baqi Khan the Board_ collected sufficient 
material to form a piima facie view that- 
toe property in question is a wakf pro- 
perty. Shri Abdul Baqi Khan filed -two 
Ci-wl Suits of eviction dated 29-5-52 and 
3-7-53 respectively, whereto toe pro-, 
perty was shown as wakf property 
and he himself was mentioned as 
toe Mutawalli of this "wakf property.* 
The copies of toe plaint are attached "wito 
toe file. Thus , the , Board issued noticej 


u/s. 27 of the Act after complying with 
toe provisions of this section.” 
f This order of the Chairman was chal- 
lenged by the petitioner by a writ peti- 
tion which was D. B. Ci-vil Writ No. 553 
of 1965.^ It was summarily dismissed by 
a Division Bench of which my learned 
brother was one of toe members.' The 
Jeamed Judges observed as follows: — 
j ."We have heard learned counsel for 
the petitioner at some length and , are 
.not satisfied that toe Wakf Board had oi; 
'has no jurisdiction to make an enquiry in 
toe present case. The language of S. 27 
of toe Wakf Act No. 29. of .1954 is very 
'comprehensive, and it is not possible for 
jis to read it as' subject to Sec. 6 of the 
'Acrt, for, if that was toe intention of the 
legislature, then there was nothing to pre- 
Ivent it from wording S. 27 in a different 
■ manner from how it stands at present. 
.Once we come to that conclusion we do 
■not think that ■ we would be tossed in 
stopping toe Board from making an en-! 
'quiry which it has set out to m^e in toe 
present case. Apart from that, any deci- 
sion which the Board arrives at in a case 
like the present can be tested by toe 
iParty aggrieved in a Ci-vdl Court. That is 
■yet another, reason which disinclines us 
,to interfere at this stage.” 

. There is thus no doubt that the Board 
Had started toe proceedings with jurisdic- 
tion, From the extract of the Chairman’s 
order dated 23-6-1965, it is e-vident that 
the petitioner ; himself had filed certain 
suits ill relation to the disputed property, 
describing it to be walcf property and 
gi-ving himself out as a mutawalli thereof. 
This was, therefore, enough to furnish a 
basis for toe Board to hold an inquiry 
under S, 27, It has been held by this 
Court in its order dated 22-10-1965 toat 
the language of Section 27 of the Act is 
.very comprehensive and the same could 
not be read to be subject tp section 6 of 
the Act. The petitioner is, in my ■view 
bound by this order of the Court as he 
did not file any appeal against it to toe 
Supreme Court, I have, therefore, to deal 
■with the matter on toe basis of this order. 
The burden of his argument now is toat 
under Sec. 6 of the Act, since toe list 
had been published on 2-12-1965 and as 
no suit had been filed by the Wakf Board,- 
the list has become final and conclusive. 
Learned counsel placed strong reliance on 
'AIR 1967 Raj 1 (Supra) in support of this 
submission that . it was for the Wakf 
Board to have filed a suit once the Com- 
missioner came to toe conclusion toat the 
property was not a wakf and in toe ab-^ 
sence of toat toe Board cannot resort to 
proceedings imder S. 27 of the Act. I was . 
a party to this case, and, toerefore, I pro-j , 
pose to examine it closely. ' 

15. The point toat arose for decision 
In Radhakishan’s case, AIR 1967 Raj 1 
(Supra) vwasi. ' 
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i "All that we have to consider in this 
Wit application is, whether the Wakfs 
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Ust published under sub-sec. (2) of Sea 
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Commissioner had the jurisdiction to ad- 
Sudicate and decide against the petitioners', 
whether the property in dispute was a 
wakf property, whether the list of Wakfs 
published by the Board of Wakfs under 
sub-section (2) of Section 5 would be: 
final and conclusive against the peti-l 
tioners under section 6(4) in case tha 
petitioners do not file a suit within one 
year from the publication of the list, and’ 
whether the petitioners can be dispos- 
sessed or their possession can be threat-i 
ened by the Board of Wakfs by proceed— 
fog under S. 36B without filing a suit in a 
..Civil Court.” ^ 

^ In that case, the writ petitioners who 
were non-Muslims contended that undec 
Sec. 6 of the Act, the Wakfs Board was 
not entitled to include their property in 
the list of Wakfs or to make any inquiry.! 
The question that, in the circumstances, 
arose for consideration of the court was 
as to who were the parties who could! 
be taken to be concerned in a proceeding/ 
under S. 6 of the Act and whether al 
list under that section would bind a per-j 
son who was neither a mutawalli nor a’ 
person interested in the Wakf. In this con-’ 
text, the scope of S. 6 was examined and 
It was observed as follows; ^ 

"The purpose of sec. 6 is to confine tha 
dispute between the Wakf Board, tha 
mutawalli and a person interested in tha 
wakf. In other words, if there is a dis-| 
pute whether a particular property is a 
wakf property or not, or whether a wakf 
Is a Shia wakf or a Sunni wakf, then the 
Board or the mutawalli of the wakf or a 

S erson interested in the wakf ^ defined 
1 Sec. 3 may institute suit in a civit 
..^Court of competent jurisdiction for the 
’ ecision of the question. They can file 
ch a suit within one year of the date of 
publication of the list of wakfs and 
such suit is filed, the list would be 
and conclusive between them. 

The very object of the Wakf Act is fo 
provide for better administration and 
supervision of wakfs and the Board has 
been given powers of superintendence 
over all wakfs which vest in the Board.' 

provision seems to have been made 
fo\)rder to avoid prolongation of tri- 
angdl.ar disputes between the Wakf Board, 

, the ,mytai^alU and a person interested in 
the wakf. who would be a person of the 
same comttiunity. It could never have 
been the inte'll.tion of the right, title or in- 
terest oCvuersbris who are not Muslims. 
That is, 4 a pe^pn who is a non-Muslim 
whether he be a /Christian, a Hindu, a 
Sikh, a Parsi or o5| any other religious 
denomination and i£\he is in possession 
of a certain property ^his right, title and 
interest cannot be pud in jeopardy simply 
because that propei^iy i® included in the 
r 


The Legislature could not have meant 
that_ he should be driven to file a suit in 
Civil Court for declaration of his title 
smply because the property in his pos- 
^ssion is included in thehst. Similarly 
the legislature could not have meant to 
curtail the period of limitation available, 
to him under the Limitation Act and to! 
provide that he must file a suit, within: 
a year or the list would be final and 
conclusive against him. In our opinion,, 
sub-section (4) makes the list final and) 
conclusive only between the Wakf Board,! 
the mutawalli and the person interested 
in the wakf as defined in Section 3 antj 
to no other person." 

f" Section 27 of the Act also came to bo 
focidentally dealt with and it was observes' 
ed as foHows:— 

|i’- "It has already been pointed out that 
section 27 appears in Chapter IV which, 
deals with registration of wakfs. It ha/^ 
also already been pointed out that accord^ 
ing to section 25, every wakf created! 
before or after the commencement of tliei 
Act must be. registered at the office of 
the Board and that an application for 
regi^ration must be made by the mutaJ 
|Walii giving particulars noted in the sec«j 
(toon. Section 26 enjoins upon the Board 
a duty to maintain a register of wakfs 
and to enter the particulars mentioned in 
that section. Section 27 has to be read 
in that context and, so read, it • would 
only mean that if the mutawalli fails td 
get any wakf registered, then the Board' 
may suo motu collect . information if ifl 
,has reason to believe that a particulaS 
property is a wakf property. ..t* I 
I’ If it finds that the property In tha, 
(hands of a mutawalli is a wakf property! 
and he is wrongly ' denying it to be a* 
wakf property, it may be registered as 
such. Similarly, if there is a dispute as 
to whether a wakf is a Sunni wakf or ei) 
Shia wakf, it may decide that matter and- 
register the wakf as a Sunni wakf or a' 
Shia wakf as it considers proper. The/ 
decision of the Board under sub-section 
(2) would be final only between the 
Board and the mutawalli or a person in.^ 
terested in the wakf, if it is not revoked' 
or modified by a Civil Court of competn^ 
ent jurisdiction, r ^ .. •, 

I S. 27 does not seem fo suggest that, 
it empowers the Board to decide the! 
question whether a particular property is 
wakf property or not, if that challenge 
comes from a stranger who is neither 
mutawalli nor a person interested in the 
wakf, but who belongs to another reli-j 
gious denomination and who claims a’ 
valid title and lawful possession over that 
property. To accept the respondents’! 
argument would mean that the Board ^ 

■ would be given the powers of the Civil! 

I Court to decide such disputes between j 
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itself and strangers and thus to make 
the Board’s decision final unless it is 
changed by a Civil Court of competent 
jurisdiction. If a dispute is raised by a 
non-Muslim, the Board cannot by simply 
entering the property in the register of 
•wakfs drive him to take recourse to a 
Civil Court.” 

f After examining the matter pro and 
[con, the learned Chief Justice who deli- 
vered the judgment sximmarised the posi- 
tion as follows! 

"To sum up the position, the Wakf 
'Commissioner, though he is invested with 
ithe powers of a Civil Court in respect of 
:Certain matters, is not a Civil Court 
empowered to decide a disputed question 
whether a particular property is a wakf 
property or not. He has only to make a 
isurvey of wakf property existing in the 
State at the date of the commencement 
rof the Act and to make a report of sur- 
vey to the State Government. When the 
State Government forwards the report to 
the Board of Wakfs. it becomes the duty 
of the Board to examine it. 

Thereafter the Board should publish, in 
the official Gazette, a list of wakfs exit- 
ing in the State. The law does not require 
the Commissioner to make a survey of 
wakf properties which have already b^ 
come extinct as such. If he mentions in 
his report that certain properties were 
once wakf properties » and can still be 
recovered as such, then the proper course, 
in our opinion, for the Board is to file a ^ 
suit, get them declared as wakf proper-' 
•ties and to recover their possession. If a 
dispute about the existence of a wakf is 
raised by a person who is stranger to the 
wakf, then it is neither fair nor proper 
ffor the Board to include such properties 
In the list published in the official gazette. 
Section 6, in our opinion, refers only to 
those triangular disputes which exist be- 
tween the Board of Wakfs, the mutawalli 
and a person interested in the wakf, 

If there is a dispute between these 
^three on a question whether a particular 
property is a wakf property or whether a 
wakf is a Shia wakf or a Sunm •wakf, 
it is open to any one of them to institute 
a suit in a Civil Court of competent 
jurisdiction. If a suit is instituted the 
decision of the Cml Court •will be final,' 
If no such suit is filed by any one of 
them within a year from the date of the 
publication of the list of wakfs the Court 
would not entertain the suit thereafter 
and the list of the wakfs shall be final 
and conclusive between them. The object 
of section 6 is to narrow down the dis- 
pute between the Board of Wakfs, the 
Mutawalli and the person interested in 
the wakf as defined in section 3. 

In our -view, it does not concern a dis- 
pute if it is raised by a person who is 
an utter stranger to the wakf. The list 
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cannot be final and conclusive as against 
a non-Muslim who is not covered by Sec- 
tion fi{l) of the Act, Again, if a dispute 
whether a particular property is a wakf 
property or not, is raised by .a non-Mus- 
lim and a stranger to the wakf, the Board 
of Wakfs has no jurisdiction to decide the 
matter in its o'wn favour under section 27. 
and enter it in the register. The Board’s 
decision under section 27 would not be 
binding against such persons. For the 
same reason, the Board would not be 
able to recover possession of the property 
from such persons under section 36B o| 
the Act.” 

The upshot of the observations itiv 
Radhakishen’s case was (1) that the Com-i' 
missioner is not empowered to adjudicate 
on a question whether a particular pro-’ 
perty is a wakf property or not; (2) the 
purpose of Sec. 6 is to confine the dispute 
between the wakf Board, the mutawallil 
and a person interested in the wakf,< 
and if a. person who is a non-Muslim and] 
is in possession of a certain property^ 
his right, title and interest therein can-, 
not be put in jeopardy simply because' 
the property is included in the Ust, Such' 
a person is not required to file a ci'vil 
suit for a declaration of his title. In 
other words, the so-called list has no. 
finality against a person who is a stran- 
ger; and (3) in the event of a challenge 
from the stranger, the Wakf Board can-' 
not decide the question, whether a parti** 
cular property is wakf property or nof 
in exercise of its powers under S. 27 of 
the Act and by merely entering the pro-, 
.perty in the register of wakfs, the Wakfsj 
■ Board cannot drive such a person to a- 
Civil Court. 

? 16. The pointed question before us in 

tile present matter is whether in a case 
where the Wakfs Board had embarked 
on an inquiry -with jurisdiction under S. 
27 of the Act the Board •will at once be 
divested of its jurisdiction once the list 
of Wakfs comes to be published in the 
meantime and one year has elapsed there- 
after. This was not the question that fell 
to be considered in Radhakishan v. State; 
(supra). In my -view, the matter can b^’ 
looked at in two ways. 'J, 

* 17, First, if before the actual publics- ’ 
tion of the list, the Board has already, 
started an inquiry and has not reached a 
final conclusion one way or the other 
about the disputed property, then it only 
means that the matter is yet under ex- 
amination qua the disputed property as 
contemplated by S. 5(2) of the Act and 
before the conclusion of the proceedings 
one way or the other the list cannot be 
said to acquire finality as contemplated 
by sub-section (4) of Sec. 6 of the Act. < 
18, What is final under sub-section 
of Sec. 6 is the *list of wakfs published 
under sub-section (2) of Sec. 5’, If there 
has been no publication whatsoever one 
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way or the other in respect of any parti- 
cular wakf, then it cannot be said that 
qua that property anything has become 
final, 

19. Another aspect of the matter is to 
ask oneself whether the non-inclusion of 
a particular property in the list for any; 
reason should be taken to have the effect 
of changing the character of the wakf- 
property itself merely because a suit was 
not filed within a year. One cannot lose 
sight of the fact that the Act was design- 
ed to provide for better administration 
and supervision of wakfs. In this context if 
the mere fact of non-inclusion of a cer- 
tain wakf property, if it is really wakf 
property, is to result in the position that 
it cannot be taken to be an existing wakf, 
then in my view, it would go against the 
basic scheme of the Act and we will be 
faced with an anomalous position where 
the Act instead of providing for, better 
administration and supervision of wakfs, 
by preserving them is taken to result in 
extinction of some wakfs. Such an irra- 
tional result has to be avoided. 

20. In the present case, it has already 
been held by the Division Bench to 
which my learned brother was a party 
that Section 27 of the Walcf Act cannot 
be read subject to Sec. 6 of the Act. If 
the petitioner is ultimately found to be a 
stranger, that it is a person who is nei- 
ther the mutwalli nor a person interested 
in the wakf within the meaning of the 
Act, then on the basis of the view taken 
in AIR 1967 Raj 1 (supra), the petitioner 
may not be held bound by the ultimate 
decision of the Board. But that is another 
matter. 

21. At the moment, it is on the basis 
of the material collected by the Board 
and especially on the basis of the suits 
filed by no less a person than the peti- 
tioner himself that the Board had reason 
to believe that the property in dispute 
is wakf and the petitioner is the mut- 
walli thereof. I am unable to accept the 
position that merely because the list of 
wakf properties in the State of Rajasthan 
came to be published on 2-12-65 during 
the pendency of the inquiry under S. 27 
that the Board stands divested of its 
jurisdiction to conclude the inquiry. 

22. I am not persuaded to examine 
the other contentions of the petitioner 
that the Jagar House being a State-grant 
could not be a subject matter of the wakf. 
It will be for .the Wakfs Board to deal with 
tliem. It is, therefore, unnecessary to 
refer to the several cases cited by learn- 
ed counsel for the petitioner, including the 
passage from Tagore Law Lectures by 
Amir Ali and Fatwa Alam Giri. It is 
true that a State-grant as such is in- 
alienable but on the material before me 
I ain imable to bold that the house pro- 
perties of Jagirdars though standing on 


lands originally granted by the State, 
were Uable to resumption by the State 
according to the usages prevalent in the 
ex-Jaipur State. . 

r 23. A perusal oi iKe order passed by 
the Jagir Commissioner on 9th May,' 
1959, shows that Jagar House consisted 
of residential accommodation of the Ja- 
girdar along with an open space of land 
in the form of a chowk, a part of which; 
on one side being rented to business con-' 
cems. The whole property was bounded 
and no part of it was found to be agricul-' 
tural land. The serious question that will 
arise fop consideration of the Wakfs 
Board will be whether,- such a property; 
was to be resumed • by the State on the’, 
death of a jagirdar : and also whether; 
such a property would be transferable by' 
the jagirdar. ■ . For the determination of, 
this question, evidence may have to be! 
recorded. I a^ therefore, unable to hold 
that the inquiry before the Wakf Board is^ 
futile as contended for by learned coun-! 
sel .for the petitioner. It will be for the 
petitioner to urge before the Wakfs 
Board all these points about the properly, 
being not a wakf for the several reasons 
he wanted to urge before us and I do not 
wish to express any opinion regarding the 
merits of the claim. I am satisfied that 
the proceedings which were commenced 
with jurisdiction -should be allowed to be 
completed by thq^ Wakf Board according 
iito law. ■ 

24. As ■ regards ' tHe ' so-called Judicial ' 
.Committee!, learned counsel for the res- 
pondents has submitted that respondents 
Nos. 2 to 4 are no longer in ofiBce as 
their term has expired. It is, therefore, 
not necessary to restrain these respondents 
Nos. 2 to 4 from functioning as members' 
of the .f: Judicial Committee, the matter, 
against , them having become infructuous.f 

, ! 25. A!s regards the proceedings taken 
by respondents Nos. 2 to 4 as members 
of the Judicial Committee, learned coun-^ 
sel for the ' respondents has already con- 
ceded .that all such proceedings should; 
be qu^hed. . ^ 

. 26. In the result I aUow the writ peti-* 
lion in part and hereby quash the pro-! 
ceedings taken by respondents Nos. 2 to 
4 in the .case after 7-6-67. The Wakf'. 
Board respondent No. 1 is, however, left 
free to conclude the proceedings accord-; 
ing to law. It shall take up the matter 
from the stage it was before it came to 
be entrusted to the so-called Judicial 
Committee comprising of respondents 
Nos. 2 to 4. I will leave the parties to 
bear ^eir own costs. 

27. V. P. TYAGI J. I agree in the 
result with my brother Kan Singh J. 
BDB/D.y.C. Petition allowed. 
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AIR 19G9 RAJASTHAN 9 (V! 56 C 2) 

C. M. LODHA, J. 

taniaram, petitioner, y, Khubiram, Res-; 
'tiondent. . . ^ 

- Civil Revn. No. 224 o£ 1967, D/- 12-3- 
a968, against judgment and decree of Sr. 
pivil J., Dholpur, D/- 14-3-1967. ^ 

? (A) Civil P. C. (1908), O. 18, R. 2 (4) 
(Rajasthan) — Statement ^ of witness 
lecorded before that of plamtiff — ^Pre- 
sumption of permission of court to do so 
w- yinhen arises. w 

i The statement of a witness wasrecord-, 
fed before that of the-, plaintiff evir. 
'dence of both was recorded on the same 
’day and no time elapsed between the 
recording of the two statements. No ob- 
Section was raised by the defendant. 

^ Held that it must be presumed _ that 
IKe Court impliedly granted pe^ssion 
to the plaintiff to appear, after the wit- 
ness had been examined. (ir-ara o) 

i A bare perusal of sub-rule (4) would 
show that under certain circumstances 
a party may appear in his ei^^ce after, 
another witness on his^ behalf has 
been examined. All that is reqmred is 
that there should be an apjihcation to 
'seek such a permission and the court 
may grant permission. It is not neces-. 
Sry that there should be an ap^cafton 
5n writing. ^ 

t (B) Civir P. C. (1908) S..115 (c) - 
Cower Court exercising jurisdiction ^ 
legally and with material iKegularity ^ 
Statement of plaintiff excluded from ew- 
SeLe on ground that it was recorded 
after the record of evidence of witn^s 

Rxclurfon wrong a^ 
error of procedure — Case held fell with 
St of suh-clause (c) and the judgment 
of lower court was liable to he ufterfer- 
ed with. Case law .Ref. (Pu^a o) 

Cases Referred: Chronolo^cal Paras 
(1966) AIR 1966 SC 439 (V 53) = ^ 
(1966) 1 SCJ 212. Ratilal Balabhai 

V. Ranchhodbhai ' 

(1964) AIR 1964 SC 1676 CV 51) - - 

(1964) 8 SCR 1. R. P. Mehta v. 

I. A Sheth ' u 

(1964) AIR 1964 Raj 243 (V 51) = , 

ILR (1964) 14 Raj 777. Mst. Tulsi 
Bai V. Chunilal -• 5 

(1953) AIR 1953 SC 23 (V 40) 

1953 SCR 136. Keshardeo v, 

Radha Kishan - 5 

J. S. Saluja, for Petitioner; R. P.Goyal, 
for Respondent. 

ORDER: This revision application has 
been filed by the plaintiff Lajjaram 
whose suit for recovery of a sum of 
Rs. 572/- was decreed by the learned 
Munsia, Dholpur, but on appeal by the 
defendant was dismissed by the learned 
Senior Civil Judge, Dholpur. 
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2. The plaintiff-petitioner filed ^ the 
suit for recovery of Rs. 400/- as princi- 
pal and Rs. 172/- as interest on the basis 
of a bond dated 13th October, 1961. The 
defendant deified the execution of the 
bond and also taking of any loan from 
the plaintiff ..on- its basis. After framing 
issues the trial court recorded the evi- 
dence of the parties and decreed the 
plaintiff’s suit. On appeal filed by the 
defendant, the learned Senior CivilJiidge, 
Dholpur came to the conclusion that the 
statement of the plaintiff Lajjaram (P. 
iW. 2) could not be taken into considera- 
tion as . it had been recorded in contra- 
vention of the provisions of Order 18, 
R. 2(4) of the Ciidl Procedure Code. Thus 
having excluded the statement of the 
plaintiff Lajjaram from consideration, on 
the rest of the evidence the learned Judge 
found that the plaintiff had failed to 
prove his casa It may be observed that 
only two witnesses were examined by 
.the plaintiS in support of his case, P- 
iW. 1 Jyoti Prasad and P. W. 2 Lajjaram 
(plaintiff). -- 

3. Learned counsel for the petitioner 
has urged that the learned Senior Civil 
Judge, Dholpur acted illegally and with 
material irregularity in exerdse of his 
jurisdiction in holding that the statement 
of the plaintiff was inadmissible. It may 
be observed that the issues were framed 
on 17-9-1965. After some adjournments 
the case was fixed for recording the 
plaintiff’s evidence on 16-3-1966 on which 
date two witnesses viz. Jyoti Prasad 
(P. W. 1) and Lajja Ram (P. W. 2) were 
examined on behalf of the plaintifl It 
appears from the order sheet of the trial 
court of 16th March, 1966 that the state- 
ment of Jyoti Prasad was marked as 
P. W. 1 and that of Lajjaram was mark- 
ed as P. W. 2, A contention was raised 
before the first appellate court on behalf 
of the defendant that under Order 18, 
rule 2 (4), Civil Procedure Code, the 
plaintiff should have appeared as a wit- 
ness before any other witness on his be- 
half was examined. It was argued that 
in the present case the plaintiff’s witness 
Jyoti Prasad was examined first and 
thereafter the plaintiff appeared as a wit- 
ness. It was further contended that this 
could be done only with the permission 
of the Court but no such permission was 
obtained. This submission found favour 
with the learned Senior Civil Judge, 
Dholpur who held that since the plaintiff 
had not made any application to be exa- 
mined after his withess Jyoti Prasad was 
examined, his statement recorded in con- 
travention of the provisions of Order 18, 
Rule 2 (4), C, P. C, was inadmissible. 
Thus he refused to take into considera- 
tion the statement of the plaintiff Laj- 
jaram and further found that the plain- 
tiff’s case was not proved merely by the 
statement of P. 1 Jyoti Prasad, 
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4. The first question therefore that 
arises for determination in this revision 
is whether the lower appellate court was 
correct in excluding the statement of the 
plaintiff Lajjaram as inadmissible in evi- 
dence. In this connection it is noteworthy 
that no objection was taken at the time 
when the statement of Jyoti Prasad and 
Lajjaram were recorded by the trial 
court on 16-3-66. It is crystal clear that 
the plaintiff was present in the court on 
16-3-1966 and his statement was actually 
recorded on that very day. Even as 
regards, the order in which Jyoti Prasad 
and Lajjaram were examined there is 
nothing on the record except that Jyoti 
Prasad’s statement has been marked as 
P. W. 1 and that of Lajjaram as P. W. 2. 
It is correct that there is no written ap- 
plication on the record on behalf of the 
plaintiff seeking permission to examine 
the plaintiff Lajjaram after his witness 
Jyoti Prasad was examined and there was 
of course no occasion for the court to 
pass any order permitting the plaintiff 
to do so. From the material on the record 
it is difficult to come to this conclusion 
firmly that Jyoti Prasad was examined 
first and Lajjaram was examined later. 
Learned counsel for the non-petitioner 
has submitted that it was never contend- 
ed on behalf of the petitioner that Lajja- 
ram had been examined prior to Jyoti 
Prasad and therefore in view of the fact 
that the statement of Jyoti Prasad was 
marked as P. W. 1, it must be accepted 
that Lajjaram came in evidence after 
Jyoti Prasad. Even, assuming so, the 
question is; can his statement be altor 
gether excluded from consideration? Sub- 
rule (4) to R. 2, Order 18, Civil Proce- 
dure Code inserted in Rajasthan may be 
reproduced below: 

"(4) Where a party himself wishes to 
appear as a witness he shall so appear 
before any other witness on his b^alf 
has been examined; provided that the 
Court may on an application made in this 
behalf and for. reasons to be recorded, 
permit him to appear as his own witness 
at a later stage.” 

5. A bare perusal of this sub-rule' 
would show that under certain circum- 
stances a party may appear in his evidence 
after another witness on his behalf has 
been examined. All that is required is 
that there should be an application to 
seek such a permission and the Court may 
grant permission. It is not necessary that 
fiiere should be an application in writing. 
In the present case since no objection was 
raised on behalf of the defendant and the 
Court actually recorded the statement of 
Lajjaram, it may very well be presumed 
that the Court impliedly granted permis- 
sion to Lajjaram to appear after Jyoti 
Prasad had been examined. It also cannot 
be forgotten that Lajjaram has been exa- 
mined just after Jyoti Prasad on the same 


day and no time elapsed between the 
recording of the two statements. In these 
circumstances the lower court was, in my, 
opinion, in error in excluding the states 
ment of Lajjaram from the plaintiffs evU 
dence. Learned counsel for the non-peti- 
tioner has, however, submitted that the 
lower appellate court had jurisdiction tQ 
decide that the provisions of Order 18; 
h. 2(4), C. P. C. are mandatory and tWs 
court would not be justified in interferiiig 
with the judgment of the lower court iS 
exercise of its revisional jurisdictioa, 

, In support of this contention the leant'- 
ed counsel has invited my attention to Rati- 
2al Balabhai v. Ranchhodbhai, AIR 1966 
SC 439, Mst, Tulsi Bai v. Chunilal, All® 
'4964 Raj 243 and R. P. Mehta v. L A2 
Sheth, AIR 1964 SC 1676. In my opinion' 
none of these authorities is to the point,\ 
The present is a case where the learnt ' 
Senior Civil Judge has acted illegally and i 
vdth material irregularity in exercise of 
his jurisdiction in excluding the statement 
of Lajjaram He has clearly committed 
an error of procedure whereby the state-; 
ment of .Lajjaram which was admissible 
in evidence has been wrongly excludeoL' 
In this connection I may refer to the olW 
servations made by their Lordships of thei 
Supreme Court in Keshardeo v, RadhsC 
Kishan, AIR 1953 SC 23 wherein it was 
observed that the words "illegally” and 
"material irregularity” do not refer to;; 
the decision arrived at but to the manneffi 
in which it is reached. Their Lordshipffl 
were further pleased to observe that tha] 
errors contemplated relate to material]' 
defects of procedure and not to errors o£ 
either law or fact after the formalities^ 
which the law prescribes have been com-i 
plied with. Here is a case in which fixQ 
lower court has dismissed the plaintiffs] 
suit without considering the plaintUFs] 
statement and in disregard of it In myi 
opinion, therefore, this case falls within 
the ambit of sub-clause fc) of Section 115j 
Civil Procedure Code, and the judgmenf 
of the lower court is liable to be infei;;- ; 
fered with in exercise of the , revisions 
powers of this Court, 

6, L therefore, allow this revision aiSn 
plication, set aside the judgment and de^ 
cree of the learned Senior Civil Judged 
Dholpur, dated 14th March, 1967 and send 
the case back to him for deciding the ap^ 
peal afresh according to law. In the di?! 
cumstances of the case I leave the parties 
to bear their; own costs of this revision, 
petition, 

MVJ/D.V.C. Revision allowed 
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P. N. SHINGHAL. J. 

Gulzarilal and others. Appellants v. 
BhaRwati Prasad and others. Respondents. 

Second Appeal No. 81 of 1960, D/- 24- 
1-1968, aRainst judRment and decree o£ 
Dist. J., Jhunjhunu, D/- 23-12-1959. 

(A) Civil P. C. (1908), Ss. 100 and 101 

I.— New plea — Nev? plea purely of fact 
cannot .be allowed to be raised for the 
Drst time in second appeal — Question 
whether a document was executed by the 
executants thereto — Genuineness not 
challenRcd in trial court as well as first 
appellate Court — . Question cannot be 
allowed to be raised for the first time in 
second appeal. AIR 1925 All 1 (FB) & 
AIR 1927 All 231 & AIR 1930 All 885 & 
AIR 1946 Nag 135 & AIR 1921 Lah 228 

& AIR 1955 Raj 59 & ILR (1959) 9 Raj 
938, Rel. on; AIR 1938 All 396 (FB) & 
air 1965 SC 1325 & AIR 1932 PC 118 
& AIR 1953 Bom 50, Dist- (Paras 7 and 8) 

(B) Evidence Act (1872). S. 90 — Mini- 
sterial act of physically signing the docu- 
ment left to other persons — Question o£ 
Presumption is to be decided on facts, j 

The question whether the presumption 
of due execution provided for in section 
90 of the Evidence Act should be raised 
in a case where the ministerial act of 
physically signing the document has been 
left to another person, should really be 
decided on a consideration of all the facts 
and circumstances. Thus, where there 
exist signatures of all executants though 
under the pens of others and at behest 
of each one of the executants and there 
is also attestation . by witnesses, though 
at the behest of executants, presumption 
can be raised that every other part of 
document purported to be in the hand- 
writing of those persons who wrote it and 
signed it. AIR 1915 All 393 (2). Rel. on; 
AIR 1956 SC 305 & AIR 1932 Oudh 227 
& AIR 1936 Oudh 170 & AIR 1924 Cal 
82 & AIR 1964 Pat 241, Dist. 

(Paras 10 and 161 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1325 (V 52)= 

(1966) 2 SCR 480. Qhittoori Sub- ; ' 

banna v. Kudappa Subbanna !Z 

(1964) AIR 1964 Pat 241 (V 51)=' • 

1963 BLJR 472, Kalika Prasad 
V. Mt. Jhenjbo Kuer 11, 14 

(1959) ILR (1959) 9 Raj 938=1960 
Raj LW 29. Roop Kishore Agar- 
wal V. Kesari Mai B 

(1959) 1959 Raj LW 183. Ratan Lai 
V. Shri Mandir Sweetamba Jain 18 
(1958) AIR 1958 Raj 206 (V 45)= 

1957 Raj LW 441, Madanlal v. 

Durga Dutt 19 

(1956) AIR 1956 SC 305 (V 43) = 

1956 SCR 1, Harihar Prasad Singh 
V. Deonarain Prasad 11, 14 
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(1955) AIR 1955 Raj 59 (V 42) = 

ILR (1954) 4 Raj 905. Satya 
Narain v. Balchand 6 

(1953) AIR 1953 Bom 50 (V 40) = 

ILR (1953) Bom 339, Ramlaxmi 
Ranchhodlal v. Bank of Baroda 
Ltd. 7 

(1946) AIR 1946 Nag 135 (V 33) = 

ILR (1946) Nag 353, Birdhi 
Chand v. Mt. Kachri Bai 6 

(1938) AIR 1938 All 396 (V 25) = 

ILR (1938) All 563 (FB), Dular 
Pandey v. Nanda Budhai 7 

(1936) AIR 1936 Oudh 170 (V 23) = 

1936 Oudh WN 298, Mohammad 
Azim v. Special Manager, Court of 
Wards. Balrampur 11, 14 

(1934) AIR 1934 All 529 (V 21) = 

148 Ind Cas 1172, Bhairon Pro- 
sad v. Ablak Singh 15 

.(1932) AIR 1932 PC 118 (V 19) = 
i ILR 10 Rang 242, M. E. Moola 
r Sons Ltd. v. Perin R. Burjorjee 7 

(1932) AIR 1932 Oudh 227 (V 19) = 

! ILR 8 Luck 18, Ram Naresh 

V. Chirkut 11, 14 

(1930) AIR 1930 All 885 (V 17) = 

126 Ind Cas 18, Maheshrey Tewari 
V. Jarbandhan Misir 6 

(1927) AIR 1927 All 231 (V 14) = 

ILR 49 All 55, Balkaran Singh 
V. Mt. Dulari Bai 6 

(1925) AIR 1925 All 1 (V 12) = 

ILR 47 All 31 (FB). Haji Sheikh 
Bodha V. Babu Sukhram Singh 

6, 14, 15 

(1924) AIR 1924 Cal 82 (V 11) = 

ILR 50 Cal 526, Ramani Kanta 
V. Bhimanandan 11, 14 

(1921) AIR 1921 Lah 228 (V 8) = 

3 Lah LJ 165, Jiwan Shah v. 

Mt. Fateh Bibi 6 

(1915) AIR 1915 All 393 (2) (V 2) = 

J 13 All LJ 921, Sheo Nandan Ahir 

V. Ram Lagan Singh 14 

H. M. Parekh, for Appellants; R. K. 
Rastogi, for Respondents. 

JUDGMENT : — This second appeal of 
the defendants arises from the appellate 
judgment and decree of the District Judge 
of Jhunjhunu dated December 23. 1959. 
In these circumstances. 

2. There is a piece of land situated in 
village Gudhagorji in Jhunjhunu District, 
which has been shown in site-plan Ex. 1. 
The plaintiffs claimed that the land be- 
longed to the "panadars” of the "pana” 
of Kishore Singh, that the "panadars" 
sold it to them under sale-deed Ex. 24 
dated Chaitra bad 9. S. 1956, and that the 
plaintiffs and their ancestors remained in 
continuous possession of that land. It was 
further pleaded that the land was ex- 
pressly purchased for the construction of 
a house, and that the father of the plain- 
tiffs constructed a masonry compound 
wall on the southern side and enclosed 
the remaining three sides by mud walls. 
The plaintiffs had, however, to live out- 
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side in connection with their business and 
the compound walls deteriorated by laps^ 
of time. The financial position of th^ 
plaintiffs did not enable them to build a 
house. The plaintiffs claimed, however, 
that the foundations of the masonry com-' 
pound wall were still there. The defen-* 
dants held out threats to them regarding 
the land, so the plaintiffs initiated pro^ 
ceedings against them under ' section 10'/ 
of the Code of Criminal Procedure in tha 
court of the Sub Divisional Magistrate of 
Udaipur (Shekhawati). January 22, 1954 
was fixed for the hearing of those pro-* 
ceedings but, according to the plaintiffs, 
the defendants forcibly dispossessed thenf 
on January 15, 1954 and enclosed the land 
with a fresh thorn fencing. The plaintiffs 
therefore instituted the present suit on 
Jan. 23, 1954, for possession and they im-* 
pleaded Sugan Singh and Hanuman Singh 
■as dsis'wis’Rt.s bsc-awse. the. <ie.fe.wia.ts.ti 
claimed that they had purchased the land 
from them. 

3. Defendants Gulzari Lai, Sheo Pra-j 

shad and Mohan Lai denied the plaintiffs 
ownership or possession of the disputed 
land and pleaded that it never belonged 
to the "pana" of Kishore Singh. Accord*- 
ing to them, the land belonged to the 
"pana" of Ghadika of which Sugan Singh 
and Hanuman Singh were the descen-' 
dants. Further, the defendants pleaded 
that the suit land was known as "Bera 
Bhadwalla” and that it was purchased by 
them from the said Sugan Singh and 
Hanuman Singh by means of sale-deeds 
Exs. A-1 and A-2 dated Mangsir Sud 
15, S. 2005 and that they were, in fact, 
in possession of the land even earlier. 
Defendants Sugan Singh and Hanuman 
Singh claimed to be the descendants of the 
"panadars” of Ghadika and to be the 
rightful owners of the suit land. They 
supported the defendants’ version regard- 
ing its sale. Certain other pleas were 
taken in the written statements of the 
two sets of defendants, but nothing turns 
on them and I am therefore leaving them 
out of consideration, . 

4. The trial court framed issues on the 
questions whether the suit land belonged 
to the plaintiffs and was in their posses- 
sion up to January 15, 1954, and whether 
the .first three defendants forcibly took 
possession of it on that date. Both these 
points were decided in favour of the 
plaintiffs by the Civil Judge of Jhunjhunu 
and their suit was decreed, except for the 
direction that the plaintiffs shall not con- 
struct any building within 5 feet of their 
western boundary because of the exist- 
ence of "todas” and ".iharokas” etc. of the 
adjoining houses of Kalu Ram and Maoji 
Ram. The defendants preferred an appeal 
and the plaintiffs a cross-objection. The 
learned District Judge dismissed the ap- 
peal but allowed the cross-objection, so 
that the plaintiffs succeeded not only in 


obtaining a confirmation of the trial 
court’s decree regarding the land but also 
in getting rid of the direction prohibiting 
them from making any construction with- 
in 5 feet of the boundary of their land 
towards the west. It is against that judg- 
ment and decree of the lower appellate 
court that the present appeal has been 
filed by all the five defendants. It may 
be mentioned that defendant Mohan Lai 
died during the pendency of the appeal 
and it is not disputed that his legal repre- 
sentatives have duly been brought on the 
record. 

5. It would thus appear that the main 

point in controversy was whether the suit 
land belonged to the plaintiffs by virtue 
of sale-deed Ex, 24 dated Chaitra bad 9, 
S, 1956. The two courts below have 
given their reasons for deciding the point 
in favour of the plaintiffs, "rhe finding 
rests, e-a Ex.. 2A b.es. besa 

held to be the title deed of the plaintiffs. 
Mr. Parakh. learned counsel for the 
defendants-appellants, has tried to assail 
the sale-deed, on two. grounds. Firstly, 
he has argued that the courts below erred 
in raising a presumption under section 90 
of the Evidence Act regarding the execu- 
tion of document Ex. 24 because it does 
not purport to bear the signatures of the 
executants. It contains the signatures of 
some other persons and it has been urged 
that the plaintiffs have not proved that 
those who actually, signed the document 
had the authority if the so-called vendors 
to execute it. Secondly, the learned coun- 
sel has argued that Ex. 24 is not a sale- 
deed at ail. 

6. So far as the first point is concern- 
ed, it appears that when the trial court 
decided to apply section 90 of the Evi- 
dence Act to document Ex. 24, no objec- 
tion was taken that the signatures on it 
were not those of the executants, or 
that the document could not be taken into 
consideration in the absence of proof that 
the signatories had the authority of the 
vendors to execute it. In fact the defen- 
dants did not even think it worth their 
while to cross-examine the witnesses of 
the plaintiffs on these lines, and the point 
was not urged by way of an argmnent 
before the trial court. A perusal of the 
memorandum of the first appeal shows 
that no such ground was taken in that 
court to assail the finding of the trial 
court in favour of the plaintiffs, although 
it rested mainly on document Ex. 24 in 
respect of which the trial court had in- 
voked the provisions of section 90 of 
Evidence Act. 

Such a point was not even urged at the 
hearing of the first appeal, for the im- 
pugned judgment of the learned District 
Judge shows that the learned counsel for 
the appellants raised only two pguments 
in connection with the application of 
section 90 to .the document. Firstly. It was 
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urged that the document was not an "out 
and out sale” because the suni of Rs. 
30 on account of the "mohrana” was not 
proved to have been paid to the vendors, 
and, secondly, that the document did not 
specify the land. Both these points were 
considered by the learned District Judge 
and were rejected for the reasons given 
by him. 

It is apparent from a perusal of his 
judgment that the arguments before him 
proceeded on the assumption that Ex. 24 
had duly been executed in favour of the 
plaintiffs; and the appellants cannot be 
allowed to raise a new point, for the first 
time in this second appeal, that Ex. 24 
^d not bear the signatures of the execu- 
tants, or that those who signed for them, 
did not have the authority to do so. A 
careful reading of the memorandum of 
the second appeal shows that no such 
grounds have been taken for an appeal to 
this court also and the learned counsel 
for the appellants has not cared to ask 
for leave to raise any new point for con-, 
sideration. It may be that he has abstain- 
ed from doing so because of the fact that 
the appeal was filed almost eight years 
ago and the limitation had expired long 
ago. At any rate the learned counsel has 
not shown any reason, ^ what to say of 
a good reason, for the failure to raise the 
point in the courts below. There is there- 
fore considerable force in the argument 
of Mr. Rastogi, learned counsel for the 
plaintiffs-respondents, that such a new 
point should not be allowed to be raised 
for the first time in this court because it 
is essentially a question of fact. 

Reference may in this connection be 
made to the decision in Haji Sheikh 
Bodha V. Babu Sukhram Singh, AIR 1925 
All 1 (FB) where Sulaiman, J, expressed 
the view that such a new question could 
not be allowed to be raised at the final 
hearing. This view has been followed in 
Mt. Balkaran Singh v. Mt, Dulari Bai, 
AIR 1927 AU 231. Maheshrey Tewari v. 
Jarbandhan Misir, AIR 1930 All 885 is 
also a decision to the same effect. The 
same view has been taken in Birdhichand 
V. Mt. Kachri Bai, AIR 1946 Nag 135 and 
Jiwan Shah v. Mt. Fateh Bibi, AIR 1921 
Lah 228 cited by Mr, Rastogi. This court 
has also taken the view that an appel- 
lant should not be allowed to raise a new 
. point in this court for the first time in 
such circumstance, and it will be suffi- 
cient to refer to the decisions in Satya 
Narain v. Balchand, ILR (1954) 4 Raj 
905= (AIR 1955 Raj 59) and Roop Edshore 
Agarwal v. Kesari Mai, ILR (1959) 9 Raj 
938. 

7. Mr. Parakh has however argued that 
the point raised by him is purely a point 
of law as it relates to the construction of 
document Ex. 24 and that it should be 
allowed to be raised in this court for the 
first time. He has tried to support his 


argument by reference to Dular Pandey 
v. Nanda Budhai, AIR 1938 All 396 (FB); 
Chittoori Subbanna v. Kudappa Subb- 
anna, AIR 1965 SC 1325, M. E. Moola 
Sons, Ltd. v. Perin R. Burjorjee, AIR 
1932 PC 118 and Ramlaxmi Ranchhodlal 
V. Bank of Baroda, Ltd., AIR 1953 Bom 
50. I have gone through the decisions 
cited by the learned counsel but they are 
based on facts which were quite different. 
In Dular Pandey’s case, AIR 1938 All 
396 (FB) the point of law which was en- 
tertained for the first time in second 
appeal was based on facts which were 
held to be proved by the lower appellate 
court In Chittoori Subanna’s case, AIR 
1965 SC 1325 the question sought to be 
raised was a pure question of law and 
was not dependant on the determination 
.of any question of fact, while in AIR 
(1932 PC 118 the question related to the 
’ construction of a document or upon the 
.facts either admitted or proved beyond 
controversy. In the remaining case of 
Ramlaxmi Ranchhodlal, AIR 1953 Bom 50 
the new plea followed as a matter of legal 
consequence from proved facts. Thus all 
the cases cited by Mr, Parakh were 
quite different, inasmuch as the new 
points which were raised were either 
based on proved facts or arose out of the 
construction of the document in question. 
In the instant case, however, it is a ques- 
tion of fact whether the Panadar-vendors 
executed and signed document Ex. 24, and 
as there was no dispute in any of the 
two courts below that they had signed 
the document, there was no occasion for 
the plaintiffs to prove the genuineness of 
the signatures, or the so-called authority 
of those who affixed them on their behalf, 
and a contrary submission cannot be al- 
lowed to be raised now at this distance 
of time. In fact any other view will be 
prejudicial to the plaintiffs for, if any 
such dispute had been raised in the trial 
court, they would have the opportimity 
of leading other evidence to prove the 
due execution of the document. 

8. For the reasons mentioned above, 
I am not inclined to allow the defendants- 
appellants to raise the aforesaid argument 
for the first time in this court. I have, 
however, examined the argument on the 
merits and, as I shall presently show, it 
is without any substance. 

9. A reading of Ex. 24 shows, inter alia, 
that (i) it purports to have been executed 
by all the four "panadars” of the "pana” 
of Kishore Singh, (ii) by it they gave the 
suit land to the transferees for building 
a house, (iii) the document describes the 
location and the area of the land, as well 
as the consideration for the transfer, (iv) 
it contains a redtal that the document 
had been written to evidence the con- 
veyance of the land to the transferees, 
(v) the document has been signed at the 
b^est or command of the "panadars’ , 
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and (vi) it bears the attestation of Har- 
deva Sah and Ganga Ram Sah, again at 
the behest of the Sardars of all the four 
**panas’', Dhalji has signed the document 
at the behest of Raishri Ugar Singh, 
Balji has signed at the behest of Rajshri 
Harjan Singh, Ganga Singh has signed it 
at the behest of Rajshri Jesaji and soon. 
To take a typical example, the signature 
of Ugar Singh is as follows, — 

41 SIR 5ft % I 

This is the pattern of the signatures, 
but the signature of one of the executants 
reads as follows, — 

41 ^ qfes gji” 

10. It has not been disputed that the 
document is more than thirty years old 
having been executed on Chaitra bad 9, 
S. 1956, and that it has been produced 
from the proper custody of the plaintiffs. 
A perusal of the document shows that it 
bears the signatures of the executants, 
although this has been done under the 
pens of others, at the behest of each one 
of the executants. Then there is the fur- 
ther fact that it has been attested by two 
witnesses, again at the behest of the exe- 
cutants who have been named to be all 
the four "panadars”. In these facts and 
circumstances, it was quite reasonable for 
the two courts below to raise the pre- 
sumption that the signatures and every 
other part of the document which pur- 
ported to be in the handwriting of the 
persons who wrote and signed it, were in 
the handwriting of those persons and, 
further, that it had been duly executed 
and attested by the persons by whom it 
purported to be executed and attested, 
within the meaning of Section 90 of the 
Evidence Act. 

11. All the same, -it has been argued 
by Mr. Parakh that no such presumption 
should be raised because the document 
has not been signed by the executants 
themselves and there is no evidence to 
prove that those who signed it were the 
authorised agents of the executants. In 
other words, the learned counsel has 
argued that there could be no presump- 
tion under section 90 of the Indian Evi- 
dence Act regarding the agents’ authority 
to sign a document in such circumstances 
and that, in the absence of such evidence, 
the document could not be relied upon 
as the title deed of the plaintiffs. The 
learned counsel has made a reference to 
Harihar Prasad Singh v. Deonarain Pra- 
sad, AIR 1956 SC 305. Ram Naresh v. 
Chirkut, AIR 1932 Oudh 227. Mohammad 
Azim V. Special Manager. Court of Wards, 
Balrampur, AIR 1936 Oudh 170, Ramani 
Kanta v. Bhimanandan Singh, AIR 1924 
Cal .-82 and Kalika Prasad Ojha v. Mt. 
Jhehjbo Kuer, AIR 1964 Pat 241 in sup- 
port of his argument. There is, however, 
no substance in this argument. 


12. As has been stated, a perusal ol 

document Ex. 24 shows that it is a deed i 
of transfer of land which has been exe- 
cuted on behalf of all the four "panadars" 
of the "pana” of Kishore Singh, in favour 
of the transferees. The only thing is thal 
instead of signing the document himself, 
each one of the executants asked a named ■ 
person to sign it for him. Thus, Dhalji 
signed it at the behest of Ugar Singh, 
Balji signed it at the behest of Harjan 
Singh, Gangsingh signed it at the behest 
of Jesa etc. , 

One Dhonkal affixed the signature oJ 
Ram Singh under his own pen. Such is 
the nature of the signatures. But the fact 
nonetheless remains that the document 
clearly shows that each of the persons; 
who physically signed it, did so at the' 
express behest of one or the other of tha: 
executants named by him. It is also ap-’ 
parent that while affixing their signatures; 
on behalf of the executants, those who 
signed the documents made it quite clear 
that they did so at the behest of the 
particular executants named by them. Tha 
pattern of the signatures, such as it is, 
goes to show clearly that it was only the 
ministerial act of physically signing the 
document which was discharged by 
oUiers, and that too under the direct 
supervision of the executants and at their 
express behest or command. In fact and 
substance, therefore, the document must 
be held to have been signed by the execu- 
tants, and there is no reason why a pre- 
sumption under section 90 of the Evi- 
dence Act should not be raised in respect 
to it. This conclusion becomes all the more 
irresistible when it is remembered that 
the document bears the attestation of tha 
two persons mentioned above, namely,' 
Hardeva Sah and Ganga Ram Sah, and 
that attestation again purports to have 
been made at the behest o£ the Panadar^ 
executants themselves, 

13. The argument that the perform- 
ance of even the ministerial act of signing 
the document smacks of authorization 
similar to that in the case of an agent 
or the holder of a power of attorney, is 
quite futile, because the execution of a 
document by an agent or power of attor- 
ney-holder stands on quite a different 
footing and is of course not covered by 
the presumption provided for in section 
90. 

14. I have gone through the cases cited 
by Mr. Parakh but they have no bearing 
on the precise point which arises for con- 
sideration in this case, and were based on 
different facts. In Harihar Prashad Singh's 
case, AIR 1956 SC 305 the documents 
were signed by Chulai Mahto, an agent, 
and there was no proof that he was an 
agent. Their Lordships of the Supreme 
Court therefore held that section 90 of 
the Evidence Act did not authorize the 
raising of a presumption as to the exist-. 
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ence of authority on the part of the agent 
to represent the mortgagors. In Ram 
Naresh Singh’s case, AIR 1932 Oudh 227 
the deeds in question did not purport to 
have been signed or even marked by the 
executants and it was not known in 
whose handwritings there were some 
Hindi writings thereon. That case was 
therefore vastly different and ^e deci- 
sion was based on its peculiar f^c^* 
Mohammad Azim’s case. AIR 1936 Oudh 
170 was based on the decision in Sheo 
Nandan Ahir v. Ram Lagan Singh. 13 
All LJ 921 = (AIR 1915 All 393 (2)) whi(± 
was overruled in the Full Bench deci- 
sion in AIR 1925 All 1 (FB) to which I 
shall refer a little later. In AIR 1924 Cal 
82 the signature was of an "am-mukhtar’ 
and this is why it was held that his auth- 
ority as such had to be proved and could 
not be presumed under section 90 of the 
Evidence Act The decision in Kalika 
'Prasad Ojha’s case. AIR 1964 Pat 241 does 
not refer to the contrary view which had 
been taken in a number of cases and, 
•with all respect to the learned Judges 
who decided it, I find it difficult to fol- 


low it, ' ‘ 

i 15, The -view which I ha-ve ^ken 
above finds support from the Full Bench 
decision in AIR 1925 All 1 ^ that 

case the question was whether the 
sumption permitted by section 90 of the 
Evidence Act in the case of a doctmerit 
purporting to be thirty years oli that xt 
was duly executed by the party by whom 
it purported to be executed, included the 
presumption that when the signature of 
the executant purported to have been 
made by the pen of the scribe, the latter 
was duly authorized to sign for him. The- 
question was referred to a Full Bench 
and was answered in the affirmative. It 
was a case in which the signature of an 
executant had been affixed by the hand 
of scribe, but it was held that the docu- 
ment purported to have been executed by 
"the executant by the pen of the scribe 
so as to attract a presumption under sec- 
tion 90. With all respect to the learned 
Judges who decided that case, it appears 
to me that this is the correct -riew of the 
law, and it has been followed in Bhairon 
Prosad v. Ablak Singh, AIR 1934 All 529. 

16. The question whether the pre- 
sumption of due execution pro'vided for 
in section 90 of the Evidence Act should 
be raised in a case where the ministerial 
act of physically signing the document 
has been left to another person, should 
really be decided on a consideration of 
all the facts and circumstances. As I 
have stated, in the present case document 
Ex. 24 purports to be a deed of transfer 
executed by all the four "panadars” of 
the "pana” of Kishore Singh, in favour 
of the transferees. The land so transfer- 
red and its boundaries have been describ- 
ed in the document, and so also the con- 


.sideration for the transfer. The docu« 
ment clearly states that it v/as ■written 
and executed to evidence the conveyance 
of the land mentioned in it, to the trans- 
ferees. But instead of signing the docu- 
ment themselves, each one of the exe- 
cutants asked another person to sign if 
for him and the persons who signed it ex- 
pressly slated that they did so at the be- 
hest or command of the individual exe- 
cutant mentioned by each one of them. I 

j 

To this effect the document bears the 
attestation of the two witnesses who cate- 
gorically noted in the document that the^ 
had attested it at the behest of the "panaV 
dars’ of all the four "panas”. All these 
facts and circumstances fully justify the 
raising of a presumption under section 90 
of the Evidence Act in respect of the 
document. Then there is satisfactory e'vi- 
dence to show that the transferees paid 
"nalbandi” and the receipts in that con- 
nection are Exs. 20 to 22. and 26 to 30 fos 
the period S. 1976 to S. 2009. Besides; 
the courts below were satisfied that a 
compound wall had been erected and thafi 
the plaintiffs had raised a dispute to 
protect the land when there was an en- 
croachment on it as evidenced by Ex, 12 
of S. 1936. I have therefore no hesitation 
in overruling the argument of Mr^ 
Parakh, for two courts below were quite 
justified in applying section 90 of the 
Evidence Act to docurqent Ex, 24. 

r 17. As has been mentioned, Mr. ParaBS 
lias raised another argument that Ex. 24 
is not a sale-deed at all. But as Mr. 
Rastogi has rightly pointed out, no such 
point was raised in the lower appellate 
court for, as has been mentioned earlier, 
only two points were made in that court 
regarding Ex 24 and none of them relat- 
ed to the question that it was not a sale- 
deed. What was urged in the lower ap- 
pellate court was that it was not an out 
and out sale because the amount of the 
‘'Mohrana” was not proved to have been- 
paid to the vendors, and the "patta’ did' 
not specify the land in question. There 
is therefore no justification for raising a 
new point in second appeal. The point 
cannot in fact be raised even on the 
ground that it relates to the construction 
of the document (Ex. 24ir for it clearly 
contains the recitffi that the transferors 
had given the land specified in 
die document, to the transferees, fog. 
the construction of a house, on the 
pa-yunent of "mohrana” as weU as 
"jhunpri” and "lag”. 

The document, in fact and substance 
is therefore a sale-deed in favour of the 
'vendees. It is common knowledge that in 
the area where the land in question is 
situated, the "jagirdars” or "bhomins*^ 
were not allowed to make an out and ouB 
sale of the land for ever, and they used 
to disguise the alienations by t aking 
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resort to the type of language used in Ex. ' 
24. As a matter of fact defendant Gulzarf 
Lai has claimed the ownership of the suit 
land by calling Ex. A-1 as a sale-deed; 
and that document is quite similar to Ex.‘ 
24. I have no doubt that the submission, 
of Mr. Parakh that Ex. 24 is not a sale-*; 
deed in favour of the plaintiffs, is quite' 
unjustified. 

IS. Mr. Parakh has raised the further^ 
argument that the suit land did not be-' 
long to the "pana” of Kishore Singh and" 
that it could not at all have been sold by 
the "panadars" of that "pana" under 
document Ex. 24. The learned counsel 
has, in this connection, tried to argue that)' 
the parol evidence on this point hao been 
misread by the learned District Judge. 
The appeliants did not, however, take an' 
express plea in the grounds of them ap- 
peal that the evidence had been misread' 
on any particular point or points and,- 
as has been held by this court in Ratan 
Lai v. Shri Mandir Sweetambar Jain,t 
(1959) 1959 Raj LW 183, the point cannot 
be allowed to be raised for the first time 
in second appeal. The two courts below 
have considered the evidence at length, 
and it has, in fact, not been shown that 
there has been any misreading thereof. 
What Mr. Parakh has submitted is that 
plaintiff, Bhagwati Prashad P. W. 10 
went to the extent of denying the exist- 
ence of "bera Bhadwala” when at one 
place he had admitted the existence of 
such a "bera”. 

The argument is not really correct be-’* 
cause it appears that while the witness 
admitted the existence of "bera” Bhad- 
wala, he denied the existence of "bera” 
Bhadwala, and there was no contradic- 
tion in his statement. So also, there is no 
contradiction in the evidence of the wit- 
ness regarding the construction of a 
boundary wall, for the alleged contradic- 
tion relates only to the eastern wall, 
close to the house of Maoji Ram. The 
only other witness whose evidence is al- 
leged to have been misread, is Geegla 
P. W. 5. Mr. Parakh has tried to show 
that the witness had admitted that the 
suit land belonged to Hanuman Singh 
and Sugan Singh from whom the defen- 
dants had purchased it under Exs. A-1 
and A-2. This attempt is also futile be- 
cause the trial court has given reasons 
for rejecting this part of the statement of 
Geegla and, after reading his evidence as 
a whole, I am not inclined to read any 
portion of it in favour of the defendants- 
appellanls. - 

19. The only other point urged by Mr. 
Parakh is that based on the view taken 
in Madanlal v. Durgadutt, 1957 Raj LW 
441= (AIR 1958 Raj 206) that where a 
plaintiff sues for possession of property 
which is in the occupation of another and 
bases his suit on title and also alleges dis- 


possession or discontinuance of possession, 
the plaintiff will not be entitled to suc- 
ceed merely by proving title and he must, 
in addition, prove that he has been in 
possession of tlie property within 12 
years of the suit. These observations were 
made with reference to the scope of Art 
942 of the first schedule of the Indian 
Limitation Act and they are of no avail 
ito the appellants because the two courts 
below have given adequate reasons for 
•taking the view that the plaintiffs were' 
in possession of the suit property and 
were dispossessed on the date mention- 
ed by them, 

j ^ 20. _No other point remains for con-' 
sideration and the appeal is dismissed 
.with costs, - 

pGM/D.V.C. Appeal dismissed. 



AIR 1969' RAJASTHAN IG (V 56 C 4)', 
:.B. P. BERI, J, 

> Municipal pouncil, Jaipur, Appellant v." 
Laxmi Narain and others, Respondents, ; 
„ Criminal Appeals Nos, 91, 417 and 107 
of 1965, D/- 20-2-1968, against judgments, 
of the Municipal Magistrates Nos. 2, Jai- 
pur, D/- 12-9-1965. S-3-1964 and 13-5-1963, 
respectively. 

^ (A) Municipalities •=« Rajasthan Muni-'’ 
cipalities Act (38 of 1959), Ss. 67(d), 78 
Prevention of Food Adulteration Act 
H954), S. 20 — Powers of Municipal. 
Chaumap^ under S. 67(d) — Includes 
power to institute complaint for prosecu- 
tion of accused under S. 20 of Food Adul- 
teration Act — Specific delegation under 
S. 78 is not necessary — Appeal by Muni- 
cipal Council on acquittal of accused is 
valid. 

^ Institution ' of ' complaint by ' Chairman'" 
of a Municipal CounciTfor prosecution of 
accused mider S. 20 of Food Adultera- 
tion Act is one of the functions to be dis- 
charged by him on behalf of Municipal 
Council under the powers conferred by 
the Municipalities Act (1959). Therefore, 
the Municipal Council is entitled to file 
an appeal as a complainant against the 
order of acquittal of the person prosecut- 
ed under Food Adulteration Act (1954), 

A chairman of Municipal Coimcil under 
the Act can perform the executive func- 
tions as may be performed by or on 
behalf of the Board over which he pre- 
sides, whether or not there has been an 
express delegation under Section 78 of 
the Act. Even if there is resolution of the 
Municipal Council expressly delegating 
the power under S. 78 to its chairman to 
institute complaint, the resolution merely 
repeats the power which already resides 
in the chairman to perform executive 
function s and therefore, the resolution has 

HL/IL/D373/68 
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Municipal Council, Jaipur v. 

-not the efiect of detracting from the 
(power which by virtue of S. 67 (d) already 
•exists in the chainnan. Case law discuss- 
•ed. (Paras 10 & 11) 

The fact that in the printed form of 
■the complaint that has been lodged, the 
aiame of the chairman is written first and 
the Muricipal Council thereafter^ does 
not alter the nature of the complaint and 
it cannot be said that the chairman was 
not acting on behalf of the Municipal 
"Coimcil and not discharging its functions 
.and duties conferred on him. by the pro- 
•visions of S. 67 (d) but was acting in his 
spersonal capacity. It is more precise to 
■say that Municipal Council was the com- 
'plainant through its chairman, but mere 
lack of precision in the matter of drafting 
would not alter the substance of the mat- 
■ter. (Para 11) 

(B) Prevention of Food Adulteration 

•Act (1954), Ss. 16, 7 — Person contraven- 
ing S. 16 need not necessarily be a licens- 
-ed vendor. (Para 19) 

(C) Prevention of Food Adulteration 
Act (1954), Ss. 10, 11, 16 — Negligence of 
JFood Inspector to note what is written 
•on milk container — Prosecution of ac- 
•cused on strength of his oral statement — ■ 
Non-compliance with S. 11 — Conviction 
tinder S. 16 is illegal. 

Prosecution of accused by the Food In- 
-spector on the strength of his oral state- 
•ment that the container contains cow’s 
-milk, instead of confirming the same 
from what is written on the container, 
■vitiates the prosecution. Taking of sample 
for the purpose of analysis and conse- 
■quent possible prosecution are serious 
-statutory steps. (Para 22) 

(D) Prevention of Food Adulteration 

Act (1954), S. 16 — Conviction under — 

Sale of adulterated food article must he 

proved. (Para 25) 

•Cases Referred; Chronological Paras 
(1967) Criminal Appeal No. 271 of 
1966, D/- 13-2-1967 (Raj), Muni- 
cipal Council, Jaipur v. Prabhu 
Narain 6, 8, 9, 13 

•<1964) AIR 1964 Cal 64 (V 51) = 

1964 (1) Cri LJ 186, Nanilal Sam- 
anta v. Rabin Gosh 7, 14 

•(1964) AIR 1964 Raj 123 (V 51) = 

1963 Raj LW 634=1964 (1) Cri 
LJ 702, Ratanlal v. State 10 

•(1958) AIR 1958 Pat 10 (V 45) = 

1958 Cri LJ 70, Har Narain Singh 
V. Nawab Chand Lai 7, 14. 

-(1956) AIR 1956 Tra-Co. 189 (V 43) = 

1956 Cri LJ 1018, Kannan Devan 
Hills Produce Co. Ltd. - v. 
Madhavan Pillai 8, 14 

'(1940) AIR 1940 Sind 134 (V 27)=. . 

41 Cri LJ 788 (FB), Muhammad 
Hashim v. Emperor .. ,..,7, 14 

'(1914) AIR 1914 Mad: 387 (1) (V 1) = 

15 Cri LJ 299, Paramananda Nadar .: 
v. Karunakara Doss 7,; 8,:. 14 

1969 Raj./2 I G — 40 


Laxmi Narain- (B'eri J.)' ’ Raj. 17 

(1899) ILR 22 All 123 (FB), M. J. 

Povv'eU V. Municipal - Board of 

Mussoorie - 8, 9 

P. C. Bhandari, S. M. Mehta, for the 
Municipal Council, Jaipur; C. K. Garg 
as an Intervener; M. M. Tewari for Laxmi 
Narain; V. S. Dave for Hardev and.K; N.- 
Tikku. for Mohanlal. - 

JUDGMENT : — The aforesaid -three 
criminal appeals instituted by the Muni- 
cipal Council, Jaipur, in cases relating to 
the Prevention of Food Adulteration Act, 
raise an identical point and are, therefore, 
being disposed of by this common judg-' 
ment. 

2. In Criminal Appeals Nos. 91 of 1965 
and 107 of 1965 Shri Shyam Beharilal 
Saxena, President, Municipal Council, 
Jaipur, had made a complaint before the 
Municipal Magistrate No. 2, First Class, 
Jaipur. In Criminal Appeal No. 417 of 
1965 the complaint was made before the 
Municipal Magistrate No. 2, Jaipur by 
Shri Jagat T. Bhatia, President, Muni- 
cipal Council, Jaipur. In all these three; 
cases the accused were acquitted and the. 
Municipal Council, Jaipur, after obtaining 
leave under Sec. 417(3) of the Code of 
Criminal Procedure presented appeals 
against the acquittal. 

3. Learned counsel appearing for the 

respondents raised a preliminary objec- 
tion as to the maintainability of these ap- 
peals. They urged that an appeal against 
an acquittal is only competent by a com- 
plainant. Shri Shyambeharilal and Shri 
Jagat T. Bhatia were the complainants in 
these cases and they alone could have 
preferred appeals. 'The present appeals' 
by the Municipal Coimcil, Jaipur, are in- 
competent as they have not been filed by 
the complainant in each case. ^ 

4. Learned counsel for the Municipal 
Coxmcil, Jaipur urged that the appeals 
have been properly presented by compe- 
tent persons because both Shri Shyam- 
beharilal and Shri Jagat T. Bhatia pre- 
sented the complaints on behalf of the 
Municipal Council. 

5. The first point which arises for con- 
sideration is; (A^.ether these appeals have 
been presented by persons competent to 
do so. 

6. Arguments were addressed on be- 
half of the respondents by Mr. Tikku and 
Mr. V. S. Dave. They contended that, the- 
powers in these three cases having been- 
conferred by resolution of the Municipal 
Council, presumably trader Section 78 of 
the Rajasthan Municipality Act, it was 
the President who presented the com- 
plaints could alone present these appeals. 
In this connection, they relied upon the 
depositions of Shri ShyambehariM.; They 
further contended that the complaints did; 
not indicate that they were presented, for 
and on behalf of the Municipal Council. 
Jaipur, Therefore, it cannot be construed. 
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that the, complaints, '.were, not rinstituted . 
by the President,- Municipal Council,- Jai- 
pur. , They relied upon the . Municipal 
Council, Jaipur v.- Prabhu Narain, an un- 
reported, ; decision of this court by, D. , M. 
Bhanclari' ahd P. N. Shinghal, JJ.! being 
D. ' B. Criminal Appeal No. 271 of 196b 
dated 13th February, 1967 (Raj). 

,7. Mr. C. K. Garg, appeared as an in- 
tervener, being interested in this contro-. 
versy. His contention was that a bare 
reading of Sections 200, 247, 248 and 250 
Criminal Procedure Code would show that 
the functions of a complainant are under- 
stood in a particular sense, which func- 
tions a Municipal Council as such could 
not fulfil. His further contention was that 
under section 87 of the Ra.iasthan Muni- 
cipalities Act, it is only a suit which can 
be instituted by a Municipal Council and 
not a complaint. He invited my attention 
to Section 265 of the Rajasthan Munici- 
palities Act. He placed reliance on. Para- 
mananda Nadar v. Karunakara ' . Doss, 
AIR 1914 Mad 387(1), Muhammad Hashim 
V. Emperor,. AIR 1940 Sind ,134 . (FB), 
Nahilal Samanta v.,, Rabin.. Gosh, AIR 1964 
Gal 64 and; Har Narain Singh v.’ Nawab 
Chand. Lai,- AIR 1958 Pat 10. 

8. Mr. Sagar Mai Mehta argued that a 

corporate, body can only make a com- 
plaint through, some person and the per- 
son 'in the present case was .the.'Presi-. 
dent,. Municipal Council. The'. case of 
Cri. Appeal ^o. 271 of 1966, D/- 13-2- 
196.7. (Ra.i), he urged, was distinguishable 
because there' the complaint was filed by ' 
the, Food, Irispector, who had nothing to ' 
do .with the,. Municipal Council. _ On the 
other hand,,., a t president is required by 
the Ra.iasthan Municipalities Act to per- 
form the 'executive functions pursuant to 
the powers conferred on him by section 
67, (d). He relied , on M. J. Powell v. The, 
Municipal Board of Mussoofie, (1899) ILB , 
22, All 123 (FB). In regard to sefction 200 
of ‘the . . Cr. P. C. his argiirhent , was ; 
that'' under sub-clause (aa), a ;pub- 
lic servant’s presence can ' alway^ , be_ 
excused under .Sec, 247, ' Ci. P.- C. ' ^He 
subrnitted' that the 'proviso; to the said 
section will come into operation' in regard 
to S. 248 of the Criminal Procedure 
Code, his submission was that Parama- 
nanda Nadar’s case, AIR 1914 -Mad 387 
(1), does, not lay down; the correct law.' 
He placed reliance ' ofi Karinan Devan 
Hills Produce ' Go. - Ltd; 'v.; Ma'dhavan Pil-' 
lai, AIR ’l956: Trav..' Co'. . 189.- ■ ^ 

9. ' 36011011-20 Of.' ’iherf Prevention oD 
Food Adulteration" Act-’ irit'en: alia rfenables.;- 
a local authority to institute a prosecu- 
tion for an offence under that' Act. A cor- 
porate body such as a 'local authority 'can' 
uct only thro'ugh the .'agertcy'-.of- a .human 
being. This aspect ’ bf the 'matter came' up 
■for consideration in'M.’'J. Powell's case,- 
(1899) ILR- 22 Airi23 -(FB) and the ob- 
eervationS of Strachey, , = C; . J. tare well 
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worth-.recalling. - The learned Chief Justice 
observed:— . . . . , ; ■ . v : ■ 

-J'Au complaint of . the Municipal -Board 
in itself implies^ the Board authorising 
somebody . to make - the complaint 
because,: as I have said, the Board being 
a corporate body cannot -make a com- 
plaint at all without authorising some, one 
to make it; Again, if the Board does 
authorise some person in the words of 
the second part to make a complaint, 
that complaint is, strictly speaking, the 
complaint of the Board itself.” . 

In the case of the Cri; Appeal No. 271 
of 1966, D/- 13-2-1967 (Ra.i). Shinghal J.: 
observed: 'Tt does not therefore require 
much argument- to hold that if a local 
authority decides to' institute the prose- 
cution;' it shall itself be the complainant 
in the case, even though, being a bod.y 
corporate, .it may authorise some parti- 
cular person to make the complaint on, 
its behalf.” Bhandari, J. further observed 
in his separate .judgment in the. aforesaid 
case: - ."Now, a Corporation , cannot act ex- 
cept through a duly constituted , agent; 
Such an agent will sign the . complaint: 
and it is such an agent who will be exa-. 
mined by the Magistrate under, section, 
200 of the Code. For the purposes of 
examining and signing of ;the , statements 
recorded :by the Magistrate such duly con- 
stituted agent will be treated as a com-, 
plainant in . spite of the, fact that the comr. 
plaint purports to be by the Corpora-', 
tion,” Under the Ra.iasthan Municipalities, 
Act, 1959 (hereinafter called 'the. Act’), 
there are two provisions to which my at-. 
tention.Was rightly invited by the; learn- 
ed .counsel appearing before me. The,: first; 
is section 67, the relevant portion whereof 
reads : as "follows: . 

"S; 67; Functio'ns of Chairman.; '.It ^ 
shall be. the duty of the Chairman of a 
Board.'— - 

r- (c)‘''to perform all the duties and exerr^ 
else all the powers specifically imposed, 
or conferred upon him by or . delegated 
to him under and in accordance with this 
Act; ■ - - 

(d) subject to, the provision of section-, 
78 and. of the rules, for:, the time being 
in ■ force, to .perform such other executive 
functions as may be performed by or on- 
behalf of the board over which he pre-' 
sides; 

“ ••• ••• ••• ••• *' 

And the other is section f78, the relevant 
portion whereof reads as under, — 

"S. 78.' Powers, duties and functions 
which may be delegated: (1) Any powers, 
duties or executive functions which 'may 
be exercised or performed . by ; or dh be- 
half off the board may be delegated by. 
the board to the Chairman or to the Vice- 
Chairman or to the Executive - Officer ' or 
to the Secretary or the. Chairman of any 
Committee or to- one. or more stipendiary 
orr honorary officers, • without prejudice, .to 
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any, powers that may - have been confeired ; 
on any committee l)y of under Section 73; ; 
and each person, who- exercises, any power . 
or performs any dub/, or function so dele- 
gated -shall be - paid all expenses neces- 
sarily incurred by him therein. •' 

' ■ ■ • 

••• ••• ••• ••• ••• 

10. , The contention of Mr. Tilcku is 
that in-the face of the resolution having 
been' passed imdef section 78 of the Act 
the powers were specifically conferred on 
the President of the Municipal Council, 
Jaipur to institute a complaint. Mr. Sagar- 
m'al on the other , hand contended that a 
complaint could . be instituted -by a Pre- 
sident exercising his functions' entrusted 
to him by Section 67 (d) and the resolu- 
tion by which the. President was autho- 
rised to institute -a complaint under the 
Prevention of Food Adulteration Act is 
either a superfluity or an action by \Vav. 
of abundant caution. A similar argument 
was' raised' before this Court in Ratanlal 
v.' State, 1963 Raj -LW 634 at pp. 637-633 
= (AIR .1964 Raj 123 at p. 126), to which 
I was a party^, and it was observed. — 

"The Chairman is of course ' to . per- 
form any of the duties and functions 
which may be delegated to him. . Even in 
the absence of any specific delegation so 
far as the executive ' functions are ' con- 
cerned, he has been given' the power to ' 
perform them under section 67(d). Sec- 
tion. 78 does not in any way affect the 
power conferred upon the Chairman 

under Section 67 In our opin- . 

ion, the. words 'subject to the provision 
of , section 78 ' arid of the rules for the 
time being in force’, occurring in sec. 67 
(d), only mean . 'unless there is anything 
to the contrary in Section 78’ dr in the 
rules. They;': do not mean that 'unless 
there, is express delegation xmder Section 
78’ the' Chairman cannot perform any 
executive act.” 

In' view of this Division Bench deci- 
sion a Chairman of Municipal Council 
under the. Act can perform the executive 
functions as may be performed by or on 
behalf of the board over which he pre- 
|Sides, whether or not there has-been an 
express delegation under Section 78 of 
the Act. In, the cases before me there is 
an express .'delegation under- section ‘'78 
by the' 'Municipal Council," Jaipur td its- 
Chaiimari to institute complaints under - 
the" Prevention of Food ■ Adulteration Act. 
Even if it 'was not' there he could in- • 
exercise of his executive function, iri my ' 
opinion,- act, on behalf of the Board by 
instituting prosecutions xmder' the Pre- 
vention of Food Adulteration" Act: -There- '■ 
fore, the' resolution merely repeats the 
power 'which already re_sided in the Presi- 
dent of the .Municipal Council-id'perform'," 
the executive functions - ■ ;iricluding - the - 

function; of instituting''a',ddmplainf' -under 
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of detracting .from the power which by 
virtue of Section 67(d) already, existed in 
the President. 

11. The Chairman, therefore, dis- 
charged .his .functions urider the powers 
conferred bv; the Act and was acting on 
b^alf of the Municipal Council, Jaipur 
when he instituted the complaint. There- 
fore, in substance the complaint was by 
the Municipal Council through its. Chair- 
man. _ Stress was laid before me that in 
the title of the corriplaints in all these 
three cases the name of the president is 
mentioned first and the Municipal Coun- 
cil, Jaipur city has been added thereafter 
I cannot overlook the. fact that the com- 
plamt has-been lodged in a printed form. 
The v/riter of the complaint has mention- 
ed the name of the President first and 
the Municipal Council thereafter. I. am 
prepared to recognise that it may have 
been more, precise to say that the Muni- 
uipsl Council, Jaipur was the complainant 
through its president but a mere lack of 
precision iri the matter of drafting would 
not alter the substance of the matter. 
Neither Mr. Shyam Behari Lai Saxena 
nor Mr. Bhatia were acting in their per- 
sonal capacities. . The.y were acting as 
Presidents of the Municipal Council and 
to all intents and purposes on behalf of 
the Municipal Council. From the mere 
verbal frame of the complaint I . am un- 
able to reach the conclusion that these 
Presidents were , not acting on behalf of 
the Municipal Council; Jaipur arid not 
discharging their functions and duties 
conferred on them by the provisions of 
Section 67(d) of the Act. 

T ^ .proceed to the next point 

I mighi, deal wi„h another argument em- 
phasised by Mr. Garg ^vith reference “o 
Sertion 265 of the Act. Section 265 of the 
Act provides that the Board may direct 
any prosecution, for any public nuisance 
whatever and may order proceeding ?o 

tie-^ TM.= recovery of any penal- 

pes. This section speaks of prosecutions 
in respect of public nuisances and for the 
®rid for the punish- 
ment of any persons offending again'^t 
the prowsions of the Rajasthan Munici- 

does 

exhaust the powers of the Municipal 
Councils or excludes Board’s power to 
teKe acfion urider the -Prevention of Food 
Adulteration Act and does -not help in 
resolving a controversy in respect of com- 
plaints under that Act. 

cases before me are clearly 
aistmguishable frpiri Prabhu Narain4 

if 2 1057' D/- 

and I ..am, therefore, of 

the opinion that . the complainant , in. sub- 

stance .in all these.-.. three .cases .\vas the 

Municipal, Council,- . Jaipur, which -" was 

actiiig through .its . Presidentrand there^- 

fore; -under Section- 417(3),- Cr.’-'P -'C '-tho- 
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Mimicipal Council being the complainant 
could and did prefer appeals against the 
acquittals in these cases. 

14. I might briefly notice some of the 

cases cited before coming to the merits 
of individual cases. S. Paramananda 
Kadar’s case, AIR 1914 Mad 387(1) was 
a case where a person on the authority 
of the Municipal Secretary had instituted 
a complaint. It was held that it was not 
competent for Municipal Council to with- 
draw the complaint when the complainant , 
did not withdraw it. In my opinion this 
case does not assist me to resolve the 
controversy which is before me. In Nani- 
lal Samanta, AIR 1964 Cal 64 a case 
before their Lordships of the Calcutta 
High Court arose where a person having 
obtained a special leave under section 
417(3) of the Code of Criminal Procedure 
for instituting an appeal against an order 
of acquittal passed by a Magistrate had 
died. The learned Judge was called upon 
to decide whether the substitution of the 
widow as an appellant was permissible 
or not and in the course of that decision 
the learned Judge observed as to who the 
complainant was and those observations 
in my opinion are mere obiter dicta and 
do not help to decide, the point in these 
appeals. Muhammad Hashim’s case, AIR 
1940 Sind 134 was in regard to the pay- 
ment of compensation under Section 250 
and is unhelpful for the decision of the 
dispute engaging my attention. Har 
Narain Singh’s case, AIR 1958 Pat 10 was 
a case that was started on a police report 
and not on a complaint and, therefore, no 
application under section 417(3) Cr. P. C. 
for special leave could lie. This case_ is 
equally unhelpful. In Kannan Devan Hills 
Produce Co.’s case, AIR 1956 Trav-Co- 
189 the learned Judges held that the sub- 
stitution of a duly constituted attorney 
who instituted a complaint was possible 
but since no such application was made 
by M in place of W the learned Magis- 
trate was right in refusing the substitu- ■ 
tion sought. 'This case, therefore, is of no ■ 
assistance in deciding the point in these • 
appeals. . 

15. I, therefore, overrule the prelirni- 

nary objection as to the maintainability"' 
of these appeals. In my opinion 
appeals have been properly preseided by 
the Municipal Council, Jaipur as the ori- 
ginal complaints were also by the Muni- 
cipal Council, Jaipur through its Presi- 
dent. ' . , ■ 

IG. Now- I shall deal wuth each one 
of these cases on their merits. 

Cri. Appeal No. 91/65: .. . ; ■ . , • 

17. The circumstances in w’hich this 
appeal arises are that at 8.50 A. M. on - 
19th August, 1961 Satya Narain Sharma, 
Food Inspector, Municipal Council, Jai- 
pur in his official capacity reached the 
shop of Laxmi Narain s/o Ladhu Ram 
Brahmin and found milk in a jug (chari) 
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without bearing the description of the 
animal whose milk it was. Finding that 
the accused was a licensed vendor of the 
Municipal Council he bought 24 ozs. of 
milk for 0.47 P., made out three samples 
and handed over one sample with a form 
to the accused. Another w-as preserved 
with Municipal ' Council and the third was 
sent to the Central Laboratory. The- Pub- 
lic Analyst found that there was no cane 
sugar and. starch in the milk and the 
percentage of other components w-as also 
below standard. The accused denied the 
accusation and added that he, has no 
shop in which he sells milk and examined 
defence. The learned Magistrate found 
that there were contradictions in the 
statements of the two independent wit- 
nesses inasmuch as w-hile Sewa Ram said 
that the sample bottles had already been 
filled in when he came, Jhumarmal says 
that they were filled in his presence. Sewa 
Ram further said that whether the accus-. 
ed is the owner of the shop or his father 
he did not know. While the Food Inspec- 
tor on the other hand says that all these 
proceedings . were done in the presence 
of the two independent witnesses. In the 
complaint it was said that the accused 
was himself the Municipal Council’s, 
licensed vendor but the Food Inspector . 
in his statement admitted that the receipt, 
of the license is in the name of the father 
of the accused, and the learned Magis- 
trate, therefore, came to the conclusion 
that because the accused was not chal- 
laned for selling milk without a licence the 
taking of the sample and' the checking all 
stand disproved. He also decided that it 
was not proved that the sample was. taken 
from his shop or that the price was paid 
for the, sample. For decision on this point 
the learned Magistrate has not given any 
reasons. The third, point whether the milk 
was adulterated or not the learned Magis- 
trate chose not to decide it because ac- 
cording to. him this does not. make any 
difference to the result of the case. 

18. I have examined the evidence on ' 
record. The statement of the Food Inspec- 
tor is clear and convincing and all the 
details of purchasing of the milk and 
making . the samples stand established 
from the_ evidence of the Food Inspector 
Satya -Narain Sharma read with Ex. P/2. 

I might notice here that the date on 
which purchase of milk was made is 19th 
August, 1961 and not 29th August, 1961 
as mentioned by the Magistrate and re- 
peated by the learned counsel in his ap- 
plication for leave to appeal. The report 
of, the Analyst clearly indicates that the 
milk v/as adulterated by reason of its 
containing 13 per cent of added water 
and abstraction of 7 per cent of original 
fat. Both the independent witnesses at 
least . support the prosecution to this ex- 
tent that the Food Inspector had gone to 
a shop in which accused was sitting and 
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had taken samples. The only difference is 
in regard to the time of the arrival of 
independent witnesses, and in the circum- 
stances of the case I am not prepared to 
attach much importance to this variation. 

19. The other question . - which arises 
for consideration is that if the father., of 
the accused was , a licensed .vendor why 
was the accused not prosecuted for run- 
ning a shop \vithout a license. I deal wift 
this argument because the learned Magis- 
trate has attached great, importance to it. 
Whoever be the licensed vendor it was 
the accused who was sitting at the shop 
out to sell milk, the sample whereof was 
taken. Whether the accused was the licen- 
sed vendor or his father was a licensed 
vendor, it. makes little difference because 
under the Act any person who keeps an 
article adulterated for sale contravenes 
the .provisions of Section 16 of the Act. 
Section 7 employs the words "No person 
shall himself, or by' any person on. his 
behalf." In this view of the matter the 
judgrnent of the learned Magistrate is 
clearly erroneous when he says that the 
shop occupied by the accused was not at 
all checked and the samples from his 
shop were not taken. The' learned Magis- 
trate has disbelieved the, story, of. taking 
of the samples in an arbitrary and per- 
functory , manner. 

20. I accordingly convict the accused 
under Section 7 read with section 16 of 
the Prevention of Food Adulteration Act. 
Having regard, however,, to the fact that 
the incident relates to the year 1961, I 
think that the ends of justice will be 
adequately met if the accused is 
sentenced to pay a fine of Rs. 250 
instead of awarding him the sen- 
tence of imprisonment. I accordingly sen- 
tence him to a fine of Rs. 250. failing 
which he will undergo one month’s rigo- 
rous imprisonment. 

Cr. Appeal No. 417 of 1965: 

21. Food Inspector A. P. Goyal sus- 
pected the milk of the accused to be adul- 
terated and, therefore, purchased on 5th 
August, 1961, 24 ozs. on payment of 0.47p. 
It was divided into three samples and 
one sample whereof was sent to the Chief 
Public Analyst and he found the milk 
to be adulterated by reason of its con- 
taining 3 per cent of added water and 
abstraction of 11 per cent original fat. 
The accused denied the sale of the milk 
to the Food Inspector and pleaded that 
he was taking goat’s milk for his brother, 
..who was under treatment in hospital, and 
the Food Inspector forcibly took the milk. 
The accused was convicted and he pre- 
ferred a revision and the learned Addi- 
tional Sessions Judge, Jaipur city accept- 
ed the revision and remanded the case 
with a direction that the case be tried 
as a warrant' case as it was the second 
offence committed by the accused oppo- 
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site party. The learned Magistrate who 
tried the case as a warrant case came 
to the conclusion that while there was 
contradiction in the prosecution evidence 
the contention of the accused was reli- 
able and he acquitted the accused. The 
Mimicipal Council has now come up in 
appeal. 

22. According to the prosecution wit- 
nesses the accused, at the time when the 
Food Inspector purchased the milk from 

, him had two drimas. (Dhol) and one 
'chari’. Abhinandan Prasad , Goyal, Food 
Inspector, says , that he had only one 
’chari’ with him. In his statement Ex. C/2 
portion A to B, "A. P. Goyal admitted 
that something was written on the con-r 
tainer of the milk but he does not re- 
member what was written there. He 
merely ■ accepted the word of the accused 
that it was cow’s milk. This part of the 
story has been contradicted by Gopi, an 
independent witness. I am unable to ap- 
preciate how’ a Food Inspector neglects to 
note what was written on the container 
of the milk and prefers to proceed on the 
statement of the accused for the purposes 
of this prosecution. Taking of sample for 
the pimposes of analysis 'and a consequent 
possible prosecution are serious statutory- 
steps and I am left unimpressed by the 
evidence of the Food Inspector when he 
says that he did not care to _ even read 
what was written on the container of the 
milk. In this view of the matter, when 
the learned Magistrate has accepted the 
story of the accused that it was goat’s 
milk which he was taking for his brother, 
•which story stands substantiated by his 
defence evidence, I do not see any reason 
to interfere in the case of acquittal in 
those circumstances. 

23. This appeal accordingly fails and is 
dismissed. 

Cr. Appeal No. 107 of 1965: 

24. The facts which give rise to this 
appeal are that Food Inspector A. P. 
Goyal on 9-9-1962 at 7.30 A. M. went to 
the shop of the accused which is situated 
in Khura Ladliji and found him selling 
the milk. He purchased milk by way of 
sample and sent one of the samples to the 
Chief Public Analyst who in his report 
Ex. P/5 found the fat contained to be 4.5 
.per. cent, solid non-fat 8.06 per cent and 
10 'per cent of added water and, therefore, 
adulterated. 

25. The defence . of the accused was 
that the milk from which the sample w’as 
taken, was not for the purposes of sale 
but for cleaning 'Khand’ as a catalytic 
agent. The accused- ' adhered to his state- 
ment under section -342 Cr. P. C. and fur- 
ther added that he had no measure even 
in . his possession to sell the milk. Out of 
the two mctbirs examined in the case, 

P. W. 1 was declared hostile by the pro- 
secution itself. The learned 'Magistrate, 
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I that .taking- of. th« — '^•>.C::. 


r22 Kaj, 

•• V. Mool ( 

■ Pie wa°J:no?TtabI?shecJ^n 
the accused The - a nr-' presence of 

..witness-box hiiSllf the 

.mmed. at length and cross-exa- 

trate has come, to ^W^d .Magis- 
■: despite this protracted conclusion that 
be is not shaken The examination 
.be is a 'Hal53’ and Lf that 

This circumstance has hee^ vendor, 
the learned .Magisteate ^f'eved by 


issues ^os^d^ind Preliminary 

IPetitioner'. and"LldTS^£^ 

. Pote .. and . receipt . 

, agreement .to' let' dated*^ the 

1965 were. tuffidentfy stampS. 

chahd fifed 

and for' awai-d of f itnrn of rent 

'the defendantietiti2ia2%^2?^ against 

■respect ofT ’?h„‘p°”J£,?.“‘*'^ S™!! “ 


K Ie„i“d m”? ,“f- belteved bv 

'SHlSsJiaS 


dis^i^ssS^"' is.' therefore. 

BNP/d. V.C. n ^ ' ' 

Order accordingly. 

AmiMEAJASTHAN22(V56C5| 

Chand, NomS5one^!^^^^^°”®^ 

l-S^Ss^from wd’er^f T)/- 

B/- 16-8-1967. T, Jodhpur, 

A™P 57 ^"" (Adaptation) 
(189?). S. 2(5)(a) 1 Vn^l T Act 

applicability of Art 1” attract 

™uat be mortgage deed itself 

~ Promissory Lte° ai d security bond 

executed and given iiv though 

performance of certain ^ security for 

wou d not make eUher ^ d'°°s. ,that 
ments as security bond these docu- 

stamped as sucli “ ^ not b^ 

(B) Evidence Act 

ferpretation of dnn..ir^ ^5 — rfn- 

law and there can «luesfion of 

matters. be no estoppel ih such 

- (Para 6) 


-the-defendaT?Lk^ that later on 

rent at a ^ whofe shop „„ 

agreed to denosit °7 ^00 and 

.yance and instead nf ^ ^ri ad- 
Posit, the defendfrat^ ™abing. a. cash de- 
sory’note ^ a . promis- 

(bei^g the rent^for ^^''°“r, for Rs. 3600 

65. and also a recein°t”!n''^rf ’’ T 
amount of the same diti^c- of this 

dant did not nav the. defen- 

this suit was^ipstitutert”* tbe .Plaintiff, 

earned Civfr-Ju5S“'on 4 -Tr 
fendant in his wHtto^ cf * “o. The de- 
inler alia that hT w' ^^f^®Jbent pleaded 
.hop on re's ‘fen the 

Pgeession^of the shop 

S?LrihaTVe™”^”' ™ “r 

l^?S»trf“hS°V'i'” ® ^e®fraS 
cSrt brelin.inay'fs'sie? SVe^owe" 

s?Sy"b™fi 

■ri’ty tlr "c o® y. «'p'«SI„tTs '1 “o„‘£ 


ORDER • TK* • 

bon directed against^ ^^Pb'ea- 


We^virL^e fo I - 

of the learned counsel for fhl "°"tention 

for the simnle rMtrrf^ 2, . e petitioner 
promissory note nor neither the 

considered as a seenrits^^K can be 

of the Raiasth«2 Qt b°nd. Article 37 
tion) AeV TlS®” n . (Adapta- 

been placed bv the mb reliance has 
the Pe^iticner"!s'at ;unTer1-f°""^^' 

exeSted^ bv ^Svay^of ^sp .Mortgage-deed. 

execution of an^office oTf^ 

money or other to account for 

virtue thereof or exeSPh by 

executed by ,a.. surety to 
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secure the due performance of- a contract 
or the due discharge of a liability.”' 

4. It is no gain-saying the. fact that 
there is nothing either in the promissory 
note or the receipt dated 22-12-65 to show 
that these documents were executed by 
■way of security for the due performance 
of any contract. It is no . doubt correct 
that the promissory note and.. the receipt 
were executed and given by way of secu- 
rity for performance, of certain conditions 
agreed to between the plaintiff and the 
defendant. But that would not make 
either of these documents a security bond. 
In order to attract the applicability of 
Art. 57, it is necessary that the docu- 
rnent itself must be a mortgage-deed or a 
security bond. The learned counsel for 
the petitioner in tMs connection has also 
.referred to the definition of . the 
word 'bond’ contained in section 2(5) of 
the Indian Stamp Act, 1899, and has 
particularly placed reliance on clause (a) 
of section 2(5), .which is as imder : — 

. .. "Bond” includes — 

(a) any instrument whereby a person 
obliges himself to pay money to another, 
on_ condition that the obligation shall be 
•void if a specified act is performed, or is 
not performed, as the case may be.” 

3. A bare perusal of this definition mil 
go to show that neither the promissory 
note nor the receipt contain the ingre- 
dients described in this sub-clause. There 
is, thus, no force in the contention of the 
learned counsel for the petitioner that the 
promissory note and the receipt should 
have been stamped as security bonds. 
They are properly stamped as promis- 
sory note and receipt. The finding of the 
learned Civnl Judge on issue No. 4, which 
pertmns to the promissory note and 
receipt, is, therefore, in order. 

6. Coming to issue No. 5, which refers 
to the alleged rent note dated 20-12-65 
the learned coimsel for the petitioner sub- 
mits that the plaintiff himself has des- 
cribed this d_ocument in his plaint as rent 
note and has stated that the relationship 
of landlord and tenant between the plain- 
tiff and the defendant was created by 
wrtue of this document. He has, there- 
fore, argued that the plaintiff cannot go 
back on the position which he has already 
taken in the plaint and the document 
dated 20-12-65 must be considered to be 
a rent note for purposes of stamp duty. 
I am afraid, this contention is devoid of 
force. It is true that the plaintiff has 
described it as a rent note in his plaint, 
but this is only a matter of interpretation 
of the document, which is purely a ques- 
tion of law and there cannot be estoppel 
in such matters. ' To take a simple illustra- 
tion, if a document is In fact a will, but 
if it' has been wrongly described as a gift 
by a certain party, it. would not be' cor- 
rect to'hold-it to be -a gift merely' on the 


ground that the party lias described- it asi 
-a gift and the court will have t'o'bonsider 
independently of admission of any party’ 
the correct ■ nature of the docunient. 

7. I have examined . the document 
dated 20-12-65 and' there is no doiibt in 
my rnind that it is not a rent note, but 
is onl.y an agreement to let. I . am, how- 
ever, constrained . to observe - that the 
document is very , badly drafted.' Never- 
theless, so far as the nature of the docu- 
ment is concerned, it is clear that it is 
only an agreement. .. It is titled as an 
agreement and even ' from the language 
'used in the body of the instrument, it 
appears that the parties intended tb bring 
into existence only an agreement and hot 
a rent note. This would be crystal clear 
from para No. 18 of this deed, which 
says that within six months from the 
date of its execution the tenant shall exe- 
cute a valid rent note oh requisite stamp 
paper and get it registered, by embody- 
ing therein all the terms and conditions 
incorporated in the agreement. Faced with 
this ■position, the learned counsel for the 
petitioner has argued, in the alternative 
that even if it is considered as an agree- 
ment to let it must be stamped as a lease, 
as in Article 35 'lease’ includes an imder- 
lease or sub-lease and any agreeinent to 
let or sub-let. I must state that this al- 
ternative position , was not taken by the 
petitioner in the lower court. But since 
the point envisaged is a pure point of 
law, I have’ allowed the learned counsel 
for the petitioner to rely on it. In order 
to hold that an agreement to let may- be 
stamped as a lease, it is necessary that 
such an agreement should create an actual 
demise. If an authority is needed on this 
point, I may refer to In re Maneklal 
Manilal, AIR 1928 Bom 553, wherein it 
was 'observed. — 

"An agreement to lease is included in 
the word 'lease’ imder the Stamp Act, 
but an agreement to lease must amount to 
an actual demise and not an agreement 
that in certain contingencies a lease will 
be granted.” 

8. The question, therefore, is whether 
the document dated 2.0th December, 1965, 
amounted to actual demise or it was 
merely an agreement to the effect that in 
certain contingencies a lease wiU be 
granted? I cannot fail to observe that 
there has been a lot of bungling in draft- 
ing this document. However, in the writ- 
ten , statement filed by the defendant, 
it has been pleaded that the possession of 
the shop in question was handed over to 
the defendant on 24-12-65 and the defen- 
dant became the tenant of the plaintiff 
only from 24-12-65. There is nothing in 
this written statement to show that there 
■was actual demise in favour of the ten- 
ant 'oil the date when this . document was 
executed. This position was" iiot even 
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taken in the trial court that even though 
the document in question was an agree- 
ment, yet it amounted to an actual demise 
in favour of the defendant. Again, there 
are certain clauses in the document itself 
which go to show that the parties in- 
tended that a regular lease-deed would be 
got executed after some time on happen- 
ing of certain contingencies. In this con- 
nection, I may refer to paras Nos. l8 
and 19 of this document. As already stat- 
ed above, in para No. 18, it has beeP 
mentioned that the defendant would ex- 
ecute a valid rent note on requisite 
stamp paper within six months. Again ih 
Para Ifo. 19, it is mentioned that the 
landlord would effect the partition of the 
shop and the defendant would bear half 
of the expenses and pay the sum to the 
plaintiff within six months in easy instal- 
ments and if the defendant wanted to 
Lake the lull shop, he would execute the 
rent note for the same and pay rent at 
the rate of Rs. 300 per mensem. In this 
state of the pleadings of the parties and 
looking to the contents of the docurhent, 
I do not feel persuaded to interfere with 
the order of the lower court in exercise 
of my revisional jurisdiction. 

9, The re%dsion application is, there- 
fore, dismissed. Looking to the circum- 
stances of the case, the parties are left 
to bear their own costs. 

AKJ/D.V.C. Revision dismissed. 
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JUDGMENT This 'second appeal 
arises from the judgment and decree of 
the District Judge of Bikaner dated 
January 9, 1961, in a suit for recovery 
of arrears of rent and eviction. ‘ ' ' 

2,. The facts are quite simple. _ Plain- 
tiff Ramdayal, and before him his pre^ 
decersor Ram Ratan Dass, were "mahants”' 
of the Dadoo Panthi ’’math" at Sardar- 
sahar. They owned a "nohra” and ■ & 
"Kothri” shown in the site-plan. Ranr 
Ratan Dass let out these premises to the 
defendants for the residence of defendant 
Shobhachand and . staging of dramas by 
the Manoranjan Natya Parishad of which 
defendant Shobhachand was the Presi- 
dent, while , defendant Himkar was the 
Secretary. The premises were taken on 
an annual rent . of Rs. 150. The plaintiff 
pleaded that it was agreed between the 
parties that the rent would be payable- 
in advance, but that the defendants did' 
not pay the rent after Chaitra Sud 8, S. 
2011, and that after calculating the rent 
for the intercalary month a total; sum of 
Rs. 156/4 was recoverable from the defend 
dants which they failed to pay in spite of, 
repeated demands. The plaintiff asked for 
the ewetion of the defendants on the 
grounds that they had not paid the rent, 
did not allow him to carry on worship at 
the "samadhi” of Ram Ratan Dass (who. 
had died), and did not stage the dramas: 
and also because he did not any longer 
want to keep them as his tenants in the 
suit premises. For that purpose the plain- 
tiff gave two notices to the defendants. 
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and instituted the suit for recovery of 
arrears of rent and possession . when the 
notices went unheeded. It may be men- 
tioned that the plaintiff initially filed the 
suit against Shobhachand and Himkar. 
;and impleaded the Manoran.ian Natya 
Parishad , and its members as co-defen- 
dants by a subsequent amendment, with 
the permission of the court. , 

3 . The defendants denied the alleged 
lease of the "kothri” and pleaded that it 
had been given free of rent for the resid- 
ence of Shobhachand. As regards the 
"nohra”, they pleaded that it was given 
on rent by Earn Ratan Dass in S. 1982 
-On an annual rent of Rs. 100,. on the con- 
dition that he would not get it vacated 
as long as the Natya Parishad continued 
to remain in existence and staged the 
dramas. It v/as pleaded that the annual 
rent was merely raised to Rs. 150 on 
March ,12, 1946,. but otherwise the old 
conditions remained -intact. It was denied 
that the rent was payable . in ’ advance. 
It was also denied that there was any 
''samadhi” of Ram Ratan Dass, or that 
there was any . question of worshipping 
it, and it was further asserted that the 
earlier terms of the lease were re-affirm- 
ed by a document dated October 13, 
1955. The receipt of the notices was ad- 
mitted, but it was pleaded that they were 
unauthorized. The main defence however 
was that as the Manoran.ian Natya Pari- 
shad continued to be in existence, and 
was staging the dramas, the plaintiff was 
not entitled to bring a suit for eviction. 
The defendants filed documents Ex. A-2 
dated March, 12, 1946 and Ex. A-1 dated 
October 13, 1955 in support of their 
plea. 

4. After framing issues on the various 

points in controversy, the trial court 
decreed the suit for the recovery of 
arrears of rent at the rate of Rs. 150 per 
annum, but rejected the claim for pos- 
session. As that judgment of the trial 
court has been upheld by the impugned 
judgment of the District Judge of Bika- 
ner dated January 9, 1961, the plaintiff 

has preferred this second appeal. 

5. It may be mentioned that defen- 
dant Shobhachand, the President of 
Manoranjan Natya Parishad, died during 
the pendency of this appeal on May 26. 
1964. The plaintiff-appellant therefore 
presented an application for the substi- 
tution of the names of Kishori Lai Chau- 
dhary and Ram Kumar Jalan in place of 
the names of Shobhachand and Himkar 
as it were they who became the Presi- 
dent and Secretary of the Natya Parishad. 
This was allowed. One effect of the 
amendment was that the plaintiff gave up 
his prayer for the eviction of the defen- 
dants from the suit "kothri” for the 
reason _that,_ according to the plaintiff, it 
came, in his possession on . the death of 
Shobhachand without the intervention of 


the court. There is thus no controversy 
in regard to the "kothri” and there is- 
also no dispute regarding the plaintiff’s- 
-claim for arrears of rent. The dispute- 
is now conJined to the question whether 
the plaintiff was not entitled to get the- 
"nohra” vacated' as long as the Natya 
Parishad was in existence and staged' 
dramas in it. This was the subject matter 
of issue No. 5 and it is not necessary 
to refer to the other points in contro- 
versy for it is conceded that the finding 
•of this court on this issue will goverm 
the fate of the appeal. 

6. In order to understand the contro- 
versy, it will be better if I state the case 
of the parties , in regard to issue No. 5. 
As has been stated,, the plaintiff gave two- 
notices to the defendants. Notice Ex. 2' 
was given on February 14, 1956. In it; the- 
plaintiff stated that the : defendants had’ 
misbehaved with Rim and that there were- 
several other reasons why he did not 
want to continue their tenancy and ter- 
minated it. In the other notice Ex. 3 dated' 
March, 12, 1956 also the plaintiff re- 
iterated that he was not prepared to- 
continue the tenancy under any circum- 
stances, and asked for delivery of posses- 
sion. As the notices went unheeded, the 
plaintiff filed the suit and pleaded, inter 
alia, that as he did not, want to continue 
the tenancy, he was entitled to possession 
of the premises. The defendants, on the- 
other hand, pleaded that, in terms of the 
agreement between the parties, the plain- 
tiff was not entitled to evict them as long 
as the Natya Parishad, was in existence- 
and continued to stage dramas. It is on 
the basis of these pleadings that I have- 
to consider the short question whether 
there is force in the plea of the defen- 
dants that the "nohra” could not be got 
vacated as long as the Natya Parishad 
was in existence and staged the dramas, 
for this was the subject matter of the 
aforesaid issue No. 5. 

7. The trial court examined the dis- 
pute and came to the conclusion that the 
tenancy was for an indefinite period and 
continued as long as the Natya Parishad 
staged the dramas in the "nohra”. That 
court in fact went to the extent of hold- 
ing that the lease was perpetual, even 
though no such plea had been taken by 
way of defence. The lower appellate 
court also held that as the "nohra” was- 
being used for the purpose for which it 
had been let out by the plaintiff, he could' 
not oust the defendants under the very 
tei-ms of the lease. That court therefore 
upheld the dismissal of the suit for evic- 
tion, and the question is whether this 
view is correct? 

8. In order to arrive at an answer, it 
is necessary to examine documents Exs. 
A-2 and A-1 for their genuineness is be- 
yond any dispute and it is admitted, by 
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the learned counsel for ; the parties that 
the .fate:bf , the appear will in fact depend 
on the anterpretation . of the terms of 
these ; two documents. As this is essential- 
ly.. ra question of law, it is not disputed 
that this court can examine whether any 
mistake,, of law- :has been: committed in 
interpreting the two documents. The 
learned counsel for the parties also agree 
that the parol evidence of the parties is 
of *no. consequence. In fact Mr. Rastogi, 
learned counsel for the : appellant, . has 
addressed his arguments, . on the assunip- 
tion that the Natya Parishad continued 
to remain in existence and staged the 
dramas, so that I need not .examine the 
evidence to decide whether this was so, 
and shall proceed to consider the legal 
effect of the two docurhents. 

9. Document Ex. A-2 is first in point 
of time being of March, 12, 1946. It was 
executed: both by Ram - Ratan Dass and 
plaintiS Ramdayal who admitted that the 
Natya Parishad staged its dramas in the 
"nohra” on an annual rent of Rs. 150. 
Clause 4 of the document is important for 
in it the lessors stated that the Parishad 
could stage the dramas as long as it liked, 
but that on the day on which it decided 
to. leave, the premises, it would pay the 
balance of the rent upto that ; date and 
would not be entitled to r^ove its 
material (tins, chairs etc.), until such 
payment. 

10, Document Ex. A-1 was executed by 
plaintiff Ramdayal on October 13, 1955, 
in favour of the "mantri” of the 
Manoranjan Natya Parishad confirming 
the terms of Ex. A-2. It would thus ap- 
pear ^that while an annual rent was pay- 
able^ for the premises, . the lessor (plain- 
tiff) was a consenting party to the condi- 
tion, that the Parishad could stage the 
dramas in the suit premises as long as it 
liked. The mere fact that an annual rent 
was- reserved for the tenancy did not, 
however, make it an yearly tenancy if 
the ^ real intention of the parties was to 
create a., tenancy at will. In fact it is not 
‘eve_n^ the case of the defendants that 
their’s was an yearly tenancy, and no im- 
portance can therefore be. attached to the 
reservation and payment of annual rent. 
In spite of such a reservation, the tenancy 
could be a tenancy at will, and the 
question is whether this was really 
so,, or- whether the - agreement • be- 
tween the parties constituted a per- 
petual lease, of; a lease for the 
life time of the Parishad, as has been 
argued by Mr. ' Bhandari on behalf of 
the respondents. 

11.' Before considering the legal effect 
of the aforesaid clause of document Ex. 
A-2, it may be pointed out that it is a 
matter - of much significance that there 
is no mention either in. Ex. A-2 or Ex. 
A-1 tiiat the lessors or the lessor would 


not be ' entitled' to evict the Panshad for 
•any specific ' period of time, or until ' it 
remained in . existence and continued to 
stage the dramas! ^ As I shall presently 
show, this is an orhission of much sigrii- 
•ficance. The fact therefore remains that 
the agreement between the ■ parties shows 
that, ,at the time of the execution of 
document Ex. A-2,' the lease was express- 
, ed to be at the. will of the tenant only 
by providing that it,, shall continue to 
stage the dramas as long as.it liked., 

12. - What then are the rights of a 
■landlord for the termination of such a 
lease? Is it a tenancy at his will also? The 
question has beeii considered and answer- 
ed both by courts in England and in 
India, but as the Indian decisions have 
turned mainly, on the English cases, I 
shall first refer to an important decision 
pf that country. • ' . 

13. It is reported in Spencer v. Harri- 
son, (1879-80) 5 C. P. D. 97 and was de- 
cided as far tiack as 1879. After consider- 
iiig a case of an interest in land of uncer- 
tain duration determinable at the will 
of a stranger, the court made the follow- 
mg important observation at page 104, 

"On the other hand, an estate of un- 
certain duration determinable on the will 
of the grantor or lessor, or of their suc- 
cessors in title.' is generally speaking an 
estate at-will, and not a freehold: see Litt. 
68, and Co. Litt 55, a; Com. Dig. Estate 
by Grant (H. 1); Fernie v.. .Scott. It is true 
that Brudnell, C. speaking in the 
early part of the reign of Hen. 8,- is re- 
ported’ to have said, "A lease ,• at 'will 
must be at the will of both, parties: for, 
if it be at the will of the lessor only, it 
is, a lease for life,” see 7 M. & G. 46, n. 
But we can find no instance of a lease at 
the will of the lessor which is not also 
a lease at the will of the lessee, and 
therefore a lease at will. And Lord Coke, 
in Co. Litt. 55, a, says that a lease can- 
not be at the will of the lessor , only. So, 
a lease at the ■will of the lessee is also 
at the will of the lessor”, 

14. It appears that this view has all 
along been' followed in England, but in- 
stead of referring to the decided cases I 
think it sufficient to refer, to some of the 
important books which reiterate this view 
as a correct proposition of the law. In 
Halsbury’s Laws of England, third edi- 
tion, volume 23, paragraph 1150 reads 
as follows. — 

"A tenancy at will is a tenancy under 
which the tenant is in possession, and 
which is determinable at the will of 
either landlord or tenant; and although 
upon its creation it is expressed to be 
at the will of the landlord only or at the 
will of the tenant only, yet the law im- 
plies that it shall be at the will of the 
other party also; for every lease at will 
must in law be at the will of both parties^ 
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■ As in other tenancies, a tenancy ; at will 
•arises by , contract .binding both, landlord 
•and, tenant, and the .contract may be^ex- 
•press or implied., . t 

A tenancy expressed tb. be at;\vill takes 
■effect according to, ‘-. .its tenor,"- , notwith- 
standing ' that a rent at' an annual rate 
.•is reserved.” . 

15. In . Foa’s "General Law of . Land- 
lord and Tenant,”, eighth - edition, it has 
'been stated as follows at page ;3, . — 

"Tenancies at will , are -tenancies which 
. -endure at the will of the" parties, only, 
..i. e., at the will of both; for if a demise 
-be made to hold at the will of - the lessor, 
.'the law implies that it is, at the will of 
:the lessee also, and yice versa. The con- 
ception of tenancy at- will ■with a promise 
-by the landlord that it would not ; be 
.•determined has been,- disapproved.” 

16. The nature of such- a tenancy has 
also -been considered in. Hill and Red- 
iman’s "Law of Landlord and Tenant”, 
fourteenth edition, at page 24, as follows— 

"A tenancy at will is a tenancy under 
■which the tenant is in possession, and 
•which is determinable at the will of either 
landlord or tenant; and- although upon 
•its creation it is expressed to be at the 
'will of the landlord only or at the •will 
of the tenant only, yet the law implies 
.ihat it shall be at th'e will of the other 
•party also; for every ' tenancy at ■will rhust 
'in law be at the., •y^ill of both parties. 
'Like other tenancies, a tenancy . at will 
arises by contract binding both lessor 
.and lessee, and the contract may be ex- 
■ press or implied.” , 

It has therefore been taken as a well 
settled proposition , of the law in England 
that a tenancy which is determinable at 
■the will either of the landlord or of the 
"tenant is a tenancy at will and that even 
•though upon its creation it is expressed 
to be at will of the landlord only, or the 
“tenant only, the law, all the , same, im- 
•plies that it shall be terminable at the 
•will of the other party also. i- ; 

17. This rule of law was noticed and 
followed in India in K. R. Manicka 
'Mudaliar v. T. Chinnappa Mudaliar, 
(1913) ILR 36 Mad 557. In that 'case 
their Lordships were concerned -with a 
'lease by which the lessees were allowed 
-to hold for such time as they required 
or wished, and they held as follows, — 
"We think the. plaintiff is, bound hy the 
Tease evidenced by Exhibit C. By that 
■document the lessees are to hold for such 
■time as they required dr wish; ■ ■and it ’ is 
argued that the contract is thus express- 
ed to be a tenancy at' the -will of the 
'lessee and so by implication of law a ten- 
ancy at the will'; of the lessor also. "This 
"Contention is supported b.y ■ reference to 
"Coke on Littleton” page 55 arid is' in 
-accordance -with; The law. of England' as 
Taid down -in 18 !"Halsbury,”;page; 434’.^'', 


.. •'We agree .'that ; .the lease is expressed 
v as ■.creating a'; tenancy at, the will' -of the 
; lessees .and we have; - not - been shown 

- sufficient , reasons , for refusing ‘;to adopt 

- the. English law on the point; 'We think 
therefore, that the plaintiff was entitled 
to terminate f the tenancy, and he has 

i. -done;. so.” 

■ T8. ''A similar point arose for consi- 
deration in Ramlal Sahu v., .Mt. _ Bibi 
Zohra, AlR 1941 Pat 228, and 'Mter -con- 
sidering Coke on Littleton and Halsbury’s 
Laws of England, their Lordships held 
that where a tehancy is terminable at the 
will of the tenant. It must be held to be 
terminable at ^ the ■will of the '"land- 
lord also as it is a tenancy at 

■ will. This ■view , has been approved and 

followed in ’Babu Lall Seth v. Gopi Lai 
Seth, AIR 1957 Pat 490. In that case the 
document stated that the defendants may 
reriiain in , the house as long as they pleas- 
ed, and their' Lordships held, as a ihatfer 
of construction that the -tenancy was a 

■ tenancy at ■will and could- be teimiiiated 
by either party e'ven though a nionthly 
rent was reserved by it. 

19. The. point does not appear to have 
arisen directly for the consideration of 
This court, but I have-^been referred to 

a decision of Chhangani J. in Ram Niwas 
^ V. Nihal Singh, 1960 Ra.i LW 555 = (AIR 
' 1961 Ra.i 203) where 'the learned- Judge 
had an occasion to refer to (1913) ILR 
36 Mad 557 and AIR 1941 Pat 228 and 
observed .that the ■views expressed therein 
had his concurrence "on considerations 
of the principles of mutuality.” 

20. I am in respectful agreement with 
, the ■view taken in the above mentioned 

cases and publications. I have therefore 
no hesitation in holding that as document 
Ex. A-2 shows that the tenanc 3 ^j was at 
the will of the lessees, namely, the' defen- 
dants, it was equally a tenancy at the 
‘will of the lessor, namely, the plaintiff, 
as it was a tenancy at will. 

21. Mr. Bhandari, learned counsel for 
the respondents, has cited some cases for 
a contrary submission. The first' of these 
is 'Vaman Shripad v. Maki, (1880) ILR 4 
Bom 424. I - have gone through the .I'udg- 
ment which runs in three sentences and 
I find nothing to show that their Lord- 
ships were at all concerned with the 
question whether the lease was a tmanc.y 
at ■will. The landlord merely made the 
argument that the lease tern:iinat,ed on 
the death of the lessee, and as it was. up- 
held ■without much controversy, the deci- 
sion cannot really .iustify the argument 
of Mr. Bhandari that their LordsTiips 
took the ■view that a tenancy at the ■will 
of the lessee ■was not a tenancy at the will 
of the lessor also. " ' In Bai Sona v. Bai 
'Hiragavri,'- AIR 1926 Bom 374 the lessor 
-agreed -not -to -take 'possession as long as 
The lessee -wentTon’ . paying, the rent, and 
it -was Therefore, a; case in which the will 
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of the lessor had been expressed to the 
advantage of the lessee. Moreover, their 
Lordships merely relied on (1880) ILR 4 
Bom 424 and did not really consider the 
question of mutuality of an option in the 
case of a tenancy at will. Smt. Nayan 
Munjari Dasi v. Khagendra Nath ' Das, 
AIR 1927 PC 116 is also not a case in 
point because the lessor had curtailed or 
restricted his power not to settle the 
land with any other person as long as the 
tenant agreed to pay proportionate rent 
for the land. That case does not at any 
rate, deal with a tenancy at will. So also, 
Ashutosh Lahiri v. Chandi Char an Mitra, 
AIR 1927 Cal 179 is of no, relevance be- 
cause it was decided on a consideration 
of the surrounding circumstances which 
negatived the plea of a tenancy at will 
and the Question of mutuality of an op- 
tion, as in the case of a tenancy at will, 
was not raised for consideration. Such a 
question was no doubt raised for consi- 
deration in Abdulrahim. Funumulla v. 
Sarafalli Mahamadalh, AIR 1929 Bom 66, 
but that was a case of a lease for 25 years 
after which the lessee was to remain 
in possession so long as he paid the. rent. 
It was therefore held that the lease re- 
presented a transaction where there was 
a lease for a particular period . after 
which an option was given to the lessee 
to , (Continue in possession on payment of 
rent. Such an option, if expressly given 
to the lessee, ought in the opinion of their 
Lordships, to enure for his benefit and 
"the principle of reciprocity or mutuality 
cannot be invoked in such a case.’’ 
Mohammad Azizal Bari v. Moulvi Razi- 
uddin Mohammad Idris Khan, AIR 1939 
Cal 423 was again . a case in which the 
question of such a mutuality was not 
raised for consideration and after taking 
the surrounding facts into consideration 
their Lordships held that the intention 
was to allow the lessee to continue for. an 
Indefinite period so long as he paid ‘ the 
rent and performed the other conditions 
of the lease. I am therefore unable to 
derive any assistance from that judgrrient 
also. The. only other case on , which reli- 
ance has been placed by, .Mr. Bhandari 
is Zimbler v. Abrahams, (1903) ,1 KB 577- 
In that case the lessor’s , agent ' had sigh- 
ed a document by which he agreed that 
he shall not, give the' lessee a notice to 
quit, and it was not therefore a case of 
a tenancy at the will of both the parties. 

22. It would thus appear that the 
cases cited by Mr. Bhandari are of no 
real assistance for deciding the present 
controver.<-y and they do not persuade 
me to take a view different from that 
taken by courts in England and the two 
Patna cases referred to above, which, for 
reasons already stated, bear mightily on 
the point under consideration. On a con- 
struction of documents Exs. A-2 and A-1 
:I have therefore, no doubts that' the ten- 


ancy in dispute , was a tenancy at will 
and carried all its characteristics as such. 

23. Apart, however, , from the inter- 
pretation of., the terms of the two 
documents just referred, I find that 
the . surrounding circumstances pf, the 
case, as far as they ard available 
on the record, also go to establish the 

■ plaintiff ’s' contention that it was'' a tenancy 
at will. Documents Exs. A-2 and A-1 
show that the "nohra” had already been 
constructed and was -used' for the staging 
of dramas. The defendants were allowed 
to stage the dramas and to use certain 
ear-marked and demarcated portions for 
seating the • audience, locating the book- 
ing office, establishing a water hut and a 
tea-stall, and demarcating passage for the 
visitors of both 'the' 'sexes, and as a stage. 
It was - then agreed between the partie.’ 
that the. Parishad would be entitled to 
use all these premises: as in the past, 
and to place some more tinsheds. The 
Parishad , was not, : however, given the 

.right .to .make any . permanent building, 
dr to carry out , any material alteration. 
It was also clarified that on the termina- 
tion of the tenancy, the Parishad would 
simply remove its , niaterial i. . e. . its tih- 
sheds, chairs etc. , after,- payment .of ,■ the 

■ arrears of ithe rent, if any. There is there- 
fore nothing , to suggest or support the 
contention that it was • the - intention of 
the ..parties .;to create a ■ permanent lease. 
,or a lease for the lifetime of the Pari- 
shad. In fact, , as, has-, been stated, the 
defendants did, riot take a plea that there 
was any such tenancy ;and the plaintiff 
did not therefore have an opportunity of 

: establishing all those facts and surround- 
ing circufnstances which 'would have en- 
abled him to, .prove that, apart from the 
written terms, of the agreement incor- 
porated in documents Exs. A-2 and A-1, 
the parties intended to treat the tenanc" 
as a tenancy at will , and acted on that 
Understanding. 'Whatever ' material has, 
all the same, ,'come on the record, and to 
which I have just made a reference goes, 
however, to support’ dhe' view i that" the- 
tenancy iri question was a tenancy at 
will. ; ' ■ 

24. I have therefore no hesitation in 
holding that this is a case of a tenancy 
at will. According to law, a tenancy at 
will is determinable by either party on 
his expressly or impliedly intimating to- 
the other his wish to put an end to it. 
So, as the plaintiff has given such an inti- 
mation to the defendants in his two 
notices Exs. 2 and 3 referred to above 
stating clearly that he did not want to 
continue the lease and had put an end 
to it, and as he has asked for delivery 
of possession, there is no , reason why he 
should not be entitled to evict the de- 
fendants. r 

25. The appeal is allowed. The im- 
pugned judgment ' and decree of the 
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lower appellate court are set aside and 
the plaintiff’s suit decreed for posses- 
sion of the suit "nohra”, with costs 
throughout on the respondents. 

ESK/D.V.C. Appeal allowed. 
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L. S. MEHTA, J. 

Jhanwarlal, Petitioner y. State of 
Rajasthan and another, Non-petitioner. 

Criminal Ref. No. 212 of 1967, D/- 10-7- 
1968, made by S. J., Bikaner, D/- 1-9 - ' 
1967. 

Criminal P. C. (1898), Ss. 489(2) and 
488 — Maintenance order in favour of 
wife — Husband subsequently obtaining 
•decree for restitution of conjugal rights 
Right to maintenance not ipso facto ex- 
tinguished by decree. 

The Magistrate, acting under sub-s. (2) 
to S. 489, Cr. P. C., has a discretion in 
giving effect to a civil court’s decree. On 
a decree for restitution of conjugal rights 
in favour of the husband, the Magistrate 
is not bound to cancel an order passed 
under . S, 488, Cr. P. C. He must consider 
it along with other circumstances. If the 
Magistrate is satisfied that the object of 
the husband in obtaining a decree for 
restitution of conjugal rights is to get 
the maintenance order cancelled and not 
to take his wife back, he may decline to 
cancel his previous order. Where the hus- 
band bona fide wishes to execute^ the 
decree for restitution of conjugal . rights 
but the wife unreasonably refuses to 
obey, the order for maintenance may be 
cancelled. Thus, where a competent Civil 
Court has pronounced an order, which 
runs counter to the order for mainten- 
ance it may still remain discretionary 

with'the Magistrate to cancel or vary the 
order for maintenance under S. 489(2), 
Cr. P. C. In such a case, the proper 
remedy for the husband is to apply to the 
criminal court under S. 489(2). AIR 1944 
Bom 11 Sz AIR 1925 Mad 1218 & AIR 
1965 Punj 79 & AIR 1955 Cal 108 & AIR 
1945 Pesh. 53. Rel. on. (Para 5) 

Cases Referred; Chronological Paras 

(1965) AIR 1965 Punj 79 (V 52) = 

4965 H) Cri LJ 203, Smt. Shiela 
Rani v. Durga Pershad 3 

(1955) AIR 1955 Cal 108 (V 42)= 

1955 Cri LJ 354, Kunti Bala Dassi 
v. Nabin Chandra Das 4 

(1949) AIR 1949 Cal 87 (V 36) =49 
Cri LJ 757, Tarak Nath Dhar v. 
Sneharani Dhar 2; 4 

(1945) AIR 1945 Pesh 53 (V 32) = 

47 Cri LJ 229, Khan Bahadur 
Nawabi v. Mt. Ilahi Noor 2, 4 

(1944) AIR 1944 Bom 11 (V 31) = 

45 Cri LJ 271, Fakruddin Sham- 
suddiri v. Ba i Jenab .3 

HL/HL/D380/88,, . 
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(1925) AIR 1925 Mad 1218 (V 12) = 

27 Cri .LJ .30, Pavakkal v. Athappa 

Goundan 3 

Babulal, for Petitioner; M. M. Tiwari, 
for Non-petitioners. 

ORDER : — This is a reference sub- 
mitted by Shri Roshanlal Sharma, Ses- 
sions Judge, Bikaner, recommending that 
the order of Sub-Divisional Magistrate, 
Bikaner, (City), dated October, 11, 1966, 
allowing maintenance allowance of Rs. 60. 
to Smt. Bhanwari, may be set aside. 

_ 2. The facts of this case are short and 
simple. Smt. Bhanwari is admittedly the 
legally married wife , of Jhanwarlal. After 
the marriage Smt. Bhanwari lived with 
her husband , amicably for some time. It 
is alleged that some time later Jhanwar- 
lal’s father Chhaganlal desired to satis- 
fy his sexual lust with Smt. Bhanwari 
and for that purpose he made an inde- 
cent assault 'on her. Smt. Bhanwari 
brought this fact to the notice of both 
her husband and her mother-in-law, but, 
instead of their coming to her rescue, 
she was beaten by them and turned out 
of the house. Consequently she withdrev/ 
from the residence of Jhanwarlal and 
started residing with her father. Later 
on, she made an application in the court 
of learned Sub-Divisional Magistrate, 
Bikaner, under S. 488, Cr. P. C., for grant 
of alimony. The said Magistrate, after 
necessary inquiry, made an order, on 
October 11, 1966, allowing maintenance al- 
lowance of Rs. 60 to Smt. Bhanwari. 
Prior to this Jhanwarlal also filed an ap- 
plication for restitution of conjugal rights 
in the court of District Judge, Bikaner, 
on January 18, 1966, under section 9 of 
the Hindu Marriage Act, 1955. That ap- 
plication was decreed in favour of the 
petitioner on November 1, 1966, on the 
ground that Smt. Bhanwari had no rea- 
son to withdraw herself from the society 
of her husband. 

On an application filed by Jhanwarlal 
in revision against the order of Sub-Divi- 
sional Magistrate, Bikaner, dated October 
11, 1966, learned Sessions Judge, Bikaner, 
heard the parties and expressed the view 
that when a decree for restitution of con- 
jugal rights was passed subsequent to the 
order of awarding maintenance, that de- 
cree has to be respected and should be 
treated as a sufficient cause for not giving 
effect to the order for maintenance. He 
relied upon certain authorities, reported 
in Khan Bahadur Nawabi v. Mt. 
Ilahi Noor, AIR, 1945 Pesh 53, and Tarak 
Nath Dhar v. Sneharani Dhar, AIR 1949 
Cal 87 and submitted a reference to this 
Court, with the request that the main- 
tenance, order passed by Sub-Divisional 
Magistrate, Bikaner, be quashed. 

3. The proposition laid down by learn- 
ed Sessions Judge is one that is open to 
considerable, doubt. From a reading of 
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sub-section' - (2) ; > to" S. - 489i -Gr. C. -'it- ' 
seenis' to./nie 4o«' follow tHat 'the' judgment 
of a competent Civil Court does 'hot of 
itself cancel the maintenance orden and 
that,, in considering any such application - . 
as ,the present, the Magistrate is not 
necessarily bound -to follow the order of . . 
the Civil Court, but must consider it, 
along v/ith any other circumstance,, if 'any, 
which may be brought ’ to his 'notice. - 
S. '489(1), Cr. P. C. enables a Magistrate 
on a change in the circumstances of the 
party receiving an allowance under "Sec. 

488, Cr. P. C., to modify or vary the 
order. This sub-section contemplates 'a 
change in the circumstances as would 
lead to a reduction or the increase in the . 
allowance. Cancellation of order is' spe- 
cifically provided for under sub-section' 
(5) to S. 488, and sub-section (2) to Sec. . 

489, Cr. P. C. Under sub-section (5) to ' 
Section 488, maintenance order may be 
cancelled on proof that wife is living ' 
in adultery, or that, without sufficierit . 
reasons, she declines to live With- her ; 
husband, or that they are living separate- 
ly by mutual consent. The terms _ of 
reference- are not covered by this provi- 
sion;' 

Sub-sec. (2) to Sec. 489 reads as fol-'' 
lowing:—^' ' • 

"Where it appears to the Magistrate-/ 
that, in consequence of any decision of / 
a competent Civil Court, any order m'a'de '^' 
under section 488 should be cancelled " 
or varied, he shall cancel the order or,' 
as the case may be, vary the same 
accordingly.” 

Under,, the above sub-section, the.- 
Magistrate is empowered ' to consider 
whether in consequence, of the, civil 
court's finding he has to cahdel or niodify; 
the order. Where o .civil court has made, 
a .cjecree . for restitution of con.iugal 
rights,, the criminal - court has , to decide, 
on the materials' before it, whether the , 
wife ,pught to have returned to the hus- 
band Caiid' if that is so, and if she is in 
default in not returning, obviously the 
order made under S. 488, Cr, P.-C;, ought 
to be cancelled. The Magistrate’s discre- *, 
lion under that section must, no doubt,, 
be exercised judiciously. 

I think the recommendation of the 
learned Sessions Judge, Bikaner, is going 
too far in suggesting that the Magi^rate, 
without expressing his own discretion, is 
bound to cancel the . order, simply on. the 
ground that a Civil Court has given a . 
judgment for restitution , of conjugal.' - 
rights. The Magistrate is entitled to, satis-, 
fy himself that the husband is prepared ^ 
to implement the order of the Civil.’ 
Court and thaU he is .willing to take back , 
his wife. The mere fact that the/ Civil ' 
Court has .given a 'particular finding does 
not : justify, the Magistrate . in surrender- 
ing his own discretion. TnHhis connection 
a reference' is" made - to -Fakruddin Sham-': 


siiddin V. Bai Jenab, AIR 1944 Bom llr’In- ' 
that case, -Beaumont C. J. observed' that 
the- Magistrate -is entitled- and is indeed- 
bound to satisfy • -himself dhat the hus- 
band is bona fide prepared .to irhple- ' 
ment the order of the. Civil Court. The 
learned Judge has further pointed out 
that -the mere fact that a Civil Court has- 
passed a decree . .does not , justify the 
Magistrate in not exercising his own, dis- 
cretion. In ...proper case a Magistrate is- 
within his right to decline to revoke. ;the 
maintenance order under S. 488, Cr. 
P. C. “ 

A like case came up for consideration 
before the Madras . High '.Court in.Pavakkal- 
V.' Athappa G6undah,,AIR 1925! Mad 1218. , 
There Phillips, ' J., observed that it is 
competent, for a Magistrate, to cancel or 
vary ah order for maintenance. ’ ; if , he ' 
thinks that it should be cancelled or vari- 
ed in consequence of any. decision of a 
competent Civil Court. If a CMI Court 
had- given to the ' hiisbarid' a decree for 
restitution of .conjugal rights and the , 
husband bona fide wished to execute that ! 
decree aii'd the -wife 'refused, that .would - 
be a good ground for cancelling the order ■ 
for maintenance under Sec.' 488,- Cr. 'Pi'C. 
But where the husband is not willing -to - 
take back his wife and his object -in ob- 
taining the decree foh.restitution of'chh-.- 
jugal rights is rrierely!' to get the -main- 
tenance order 'cancelled,- it will be: wrong 
to cancel the order for-rhaintenance .uhder 
Sec. 489(2), *Cr. P. C. Thus; according to 
the Madras view also -the discretion whe- / 
ther the order for 'inaintenance ^should be 
revoked or -not lie's -mth* the/ Magistrate 
even though -'a' 'decree for - restitution of-’ 
conjugal rights has been passed by a com- • 
petent Civil Court.' In a recent ' decision' ; 
reported in Smt:'- Shiela - Rani'^ y.' Durga - 
Pershad, A.IR '.r965' Punj^ 79, ithwas'bheld ' 
by -the Puh.jab ' -High' Court' that a" decree 
for , restitution of conjugal rights obtained’ - 
by! husband' ;subse'quent'':t'o the order for ' 
maintenance /does '.not ' ibso ' facto' end the;’ 
right of mainteriance. '!' / ! r 

‘4!" Learned' Sessions Judge, ' referred to 
a ‘ decision of the Calcutta' High Court - 
reported in'.'AlRr' 1949 Cal 87, wherein 
Lodge J.’, held,' that ;a ; decision in a suit, 
against a' -wife for. destitution, of conjugal 
rights is a binding.. decision to , the effect 
that the wife had no 'sufficient ground to; - 
refuse to live 'with . the husband and, 
therefore, the previous .brdet ; for ..' main- 
tenance must be cancelled. But this auth- 
ority has been', disapproved' by the ■ same 
High: Court in a latter casei reported in 
Kunti Bala Dassi v. Nabin: Chandra Das, - 
AIR 1955. Cal 108. In 'that; case' Guha J. 
was of the view that where -the husband 
obtained d decree for restitution of con- 
jugal ri.ghts a.gainst '.hisl wife, in whose 
favour a prior order for .maintenance' has 
been passed; under • S.'488;- Cr. -P. ■ C.,- a; 
Magistrate is not justified in surrefideiing 
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his ; own : discretion' ;of cancelling 'the orders 
for maintenance . simply because.'the hus-' 
band was armed with . a • decree of s Civil -■ 
Court for restitution , of .conjugal rights; 
Learned Sessions Judge has ■ also ' .ref erred 
to AIR 1945, Pesh 53; A. careful examina- ', 
tion of. the case suggests that it hardly 
supports the views embodied, in the order 
of reference. -/In that . case, it has been 
clearly laid down that if subsequeht to the , 
decree other circumstances have arisen 
which might , provide the wife with a rea- 
sonable cause for not returning to her 
husband, then the Magistrate might in a 
proper case, -in spite of the existence of 
a, decree for restitution of conjugal rights,/ 
make an. order for maintenance. 

_5. From, what has been discussed/ 
above, it is manifest that the Magistrate,' 
acting under sub-sec. (2) to S. 489, Cr. 
P. C., has a discretion in giving effect to 
a Civil Court’s decree. On a decree for 
restitution of conjugal rights in favour of 
the husband, -the Magistrate is not bound 
to cancel ah order passed under section 
488, Cr. P. C. He must , consider it along 
with other , circumstances. If the Magis- . 
trate is satisfied . that the object of,. the 
husband in obtaining a decree ' for, resti- 
tution of conjugal rights is to get the 
maintenance order cancelled and not .to 
take his' wife back, he may decline to can- 
cel his previous order. The mere fact that 
a Civil Court has passed a. decree, for 
restitution of conjugal rights '.will not 

nullify the order for maintenance passed 
by the Magistrate. Where the;.' husband 
bona fide wishes' to execute the decree for 
restitution of conjugal rights but the wife 
unreasonably refuses to . obey, the order 
for maintenance may be cancelled. Thus, 
where a competent Civil Court has pro- 
nounced an 'order, which ' runs counter to 
the order- for, maintenance it may still 
remain discretionary with the' Magistrate 
lo cancel or vary the. order for mainten- 
ance under Sec; 489(2), Cr. P. C. In such 
a case, the proper remedy for the hus- 
band is to appfy to the criminal Court 
under Sec. 489(2), Cr. P. C. In the cir- 
cumstances of the case, I am of the opi- 
nion, that the reference submitted by 
learned , Sessions. , Judge, - Bikaner, hardly 
merits any ,, consideration', ‘ - 

6. In the result, the reference stands 
rejected. ■ .• 

CWM/D.'V.C. ; ' Reference (rejected. 


-AIR 1969 RAJASTHAN Sl .Cy 'sVc 8) 

P. N. S'HINGHAL,Vj.-;V/ 

Syed Habib Hussain and others, 'Appel- 
lants V. Kamal Chand, Respondent. ■' ■ 
Second Appeal No. 71 of 1961,’.- D/-, 24- ■ 
4-1968, from judgment and decree pf Sr. 
Cml J., Jaipur City, D/- ,5-1,0-1960. 

HL/JL/D356/68 Ta'i/' 


:Cha'nd: (Shinghal J,)’ Raj;''- 33’ 

,{A) Civil P. C. (1908), O. 6/ R. 2 — Plea 
of, right of privacy — Use of word "ba- 
pardgi” in 'plaiht is suflScienf to sustain 
it ^ — 'Where well-known custom exists, 
it is not, necessary to set up existence of 
customary fight in any great detail or 
with particular emphasis. 1954 Raj LW 
710, Foil. (Paras 18,' 19) 

(B) Easements Act (1882), S. 18, Illus- 
tration (b), S. 2(b) — Right of privacy, — 
Nature of — Proof — Held customary 
rights of privacy existed in Jaipur, AIR 
1929 All 676, Dissent, from. AIR 1963, All 
340 Held obiter and Dissent, from. 

While it is true that custoha gives rise 
to a customary right , as well as a cus-.' 
tomary easement, there is , a vital differ-, 
ence between the two as Sec. 2(b) of the 
Easements Act makes it', quite clear that 
the Act does not deal with a customary 
right. The reason is that -customary rights 
are rights arising by custom, but not 
appurtenant to , a domin^t tenement, 
while a customary easement can exist 
only for the beneficial enjoyment of other- 
land and it is ' appurtenant to the domin- 
ant heritage and cannot exist in gross. 
All the' same, where a customary ease- 
ment is claimed by-virtue of S. 18, the 
essential characteristics of a custom bear- 
ing on it have to be established. The- 
courts, however, ' recognized the cus-- 
lomary right of privacy even before -the- 
commencement of the Easements Act, in 
States or localities where it was found 
to exist, and it was only later that it was- 
recognised as an easement under Sec. 1& 
of the Easements Act. ~ 

" (Para 20). 

A case of right of privacy falls under 
illustration (b) of S. 18, but even so' the 
right is different from a prescriptive ease- 
ment which comes into existence by user 
over the prescribed length of time.'^' There- 
is no such requirement in the case of a 
customary easement because nobody real- 
ly knows when it first came into existence. 
The right is not, however, personal?.' 
to any individual or society, and is ■ at- ' 
tached to land for its beneficial • enjoy- 
ment; Case law ref. (Para 21)- 

By its very nature; the origin of a 
custom is lost in antiquity, but the evi- 
dence haSj nonetheless, to he such as to- 
prove that the custom was consciously 
followed or recognized as governing :the- 
locality for winch it is claimed, and one 
of the modes of proof is to establishi the 
particular -instances, referred to ifa' S.- 1,3'- 
(b) of the' Evidence Act, in which it 'was 
claimed, recognised- or exercised.- In that 
context, ' judgments riot inter partes 'vdll' 
also be relevant if they relate to the 
custom,' even dhough they'may. -not be- 
coriclusi-ve' prpof thereof. In the case of a - 
customary easement, the . court can take 
judicial notice of a well established cus-' 
toni, . arid this can be done by virtue "ofi' 
S; '’57 -of (’the -'Evidence . Act" which- is'.'not; 
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•exhaustive.: AIR , 1926 Oudh 352 & (1887) 
ILR 10 All 358, Rel. on. (Para 22)' 

Held (after taking .iudicial notice of .iudg- 
onents in (1887) ILR 10 All 358, 1954 Rai 
LW 710, JLR 1924 Vol 1, Pt. V, p. 3. JLR 
1925, Vol. I, Pt. IX, p. 11, JLR 1940 Vol. 
XIII p. 86) in the absence of any evidence 
to the contrary, a customary right of pri- 
vacy existed in Jaipur for such a length 
of time as to suggest that it becarne the 
-customary law of the locality so as to 
become a customary easement within 
the meaning of Section 18 of the 

-Jaipur Easements Act, 1943 (Act No. . 
6 of 1943), or Section 18 of the 

Indian Easements Act of 1882. A custom 
will, however, not have the sanction of 
S. 18 if it is not reasonable, but wher- 
ever this claim has been found to be rea- 
sonable, it has been upheld by courts. 
•Case Law ref. AIR 1929 All 676, Dissent, 
irom. AIR AR ViBid o’ortBT and 

Dissent, from. (Paras 22, 24) 

(C) Constitution of India, Art. 19(l)(f), 

(5) — E'ascments Act (1882), S. iS, IIlus- 
-tration (b) — Constitutional validity. 

The fundamental . right to hold one’s 
property guaranteed by the Constitution 
is a right to en.ioy all the benefits attach- 
•ed to the ownership of the property, and 
if such an en.ioyment is restricted, the 
restriction would undoubtedly affect the 
right adversely. But human life is very 
•complex, and an unfettered fundamental 
right of even such a nature may, in a 
given state of circumstances, adversely 
affect a similar right of another person. • 
And it is for the purpose of harmonizing 
the exercise of the right to property of 
■every member of the society that the 
‘Constitution has made it clear in clause ■ 
(5) that the right mentioned in sub-clause 
(f) of clause (i) shall be subject to the 
reasonable restrictions imposed by the 
law in the interest of the general public. 

(Para 23) 

As the right to privacy is based on cus- 
•tcm which has to fulfil the requirement 
of reasonableness before it can claim its 
recognition in a court of law, the ques- 
tion of the reasonableness is the sine qua 
non of the claim. It is therefore for the 
•court to decide whether this requirement 
has been fulfilled, and to uphold only ■ 
that claim which is reasonable and sub- 
stantial. If therefore it is found that the 
intrusion on one’s privacy is of a sub- 
stantial nature or, in other words, as has 
been stated in illustration (b) of S. 18 of 
the Easements Act, if the offending new 
vwndow of B’s house invades the privacy 
of those portions of A’s house which are 
■ordinarily excluded : from obser\'ation 
should succeed in; his claim for their 
■closure, (Para 30) 

What is substantial invasion on the 
neighbour’s privacy, is a matter to be 
•examined with reference to a number of 
factors , like the climatic condition, the • 


habits of the people, and the conditions, 
of domestic life in the locality. In a 
changing society these factors undergo 
changes from time to time, and notions 
about invasion on one’s right of- privacy 
also undergo a consequential change. The 
pace of the change depends largely on 
the state of social work and literacy in 
the area but, by its very nature, the 
process is quite tardy. So it remains for 
the courts to decide what really amounts 
to a : substantial invasion on the neigh- 
bour’s right of privacy, and this duty 
has to be discharged with a greater sense 
of responsibility wherever, changed cir- 
cumstances of social life are shown to 
exist. (Para 31) 

Cases Referred: Chronological Paras 
(1965) AIR 1965. Raj 217 (V 52) = 

ILR (1965) 15 Raj 948, Ramchandra 
Singh V. Pratap Singh 20, 21 

(1963) AIR 1963 All 340 (V 50), Basai 
V. Hasan Raza Khan 24 

(1961) AIR 1961 Orissa 154 (V 48) = 

ILR (1961) Cut 258, Keshab Sahu 
V. Dasarath Sahu 23 . 

(1960) AIR 1960 SC 430 (V 47) = 

(1960) 2 SCR 375, Narendra Kumar 
V. Union of India 29 

(1960) AIR 1960 SC 923 (V 47) = 

(1959) Supp (2) SCR 836, Hathi- 
. singh’, Manufacturing Co. Ltd. 
Ahmedabad v. Union of India 29 

(1960) AIR 1960 Andh Pra 603 (V 47) 

= (1960) 1 Andh WR 113, K. 
Ramchandran v. Commr., Hydera- 
bad Municipal Corporation 25 
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C. JAGAKNADHACHARYULU, J. C. 

Union Territory of Tripura and 
other. Appellants v. Madhusudan Guiia, 
Respondent. 

A. S. No. 3 of 1961, D/- 22-1-1968, 

asainst judgment and decree of Sub. J., 
Tripura, D/- 24-1-1961. 

Limitation Act (1908), Arts. 49 and 120 
— Wronrfiil seizure of goods — Suit 
against Government for compensation — 
Art. 49 and not Art. 120 applies. 

"Where there is wrongful seizure of 
goods, a suit against Government for 
compensation for wrongful seizure would 
be governed by Art. 49 and not Art. 120 
of the Limitation Act. The period of 
limitation would start when the property 
was wrongfully taken or injured or when 
the detainer’s possession became unlaw- 
ful. Hence where goods were seized 

wrongfully on 1-1-1952, the suit should 
have been filed on or before 1-1-1955 
Le., within 3 years from date of seizure 
or within 3 years from date of sale of 
the goods i.e., before 3-3-1958. A suit 
filed on 8-4-1958 was held to be barred 
by limitation. AIR 1955 Ori 57 and AIR 
1957 Her 151 and AIR 1958 Pat 512, Dis- 
tinguished. (Para 13) 

Cases Referred: Chronolo^cal Paras 

(1968) AIR 1968. Tri 63 (V 55)= 

First Appeal No. 16 of 1962, Hira- 
lal Jain v. Union of India 13, 17 

(1965) AIR 1965 SC 1039 (V 52)= 

1965 (2) Cri U 144, Kasturi Lai 
Ralia Rain v. State of U. P. 17 

(1958) AIR 1958 Pat 512 (V 45), 
Chetandas Gulabchand v. State of 
Bihar 14 

CL/DL/B441/68 

1969 Tripura/l I G — 41 


(1957) AIR 1957 Ker 151 (V 44)= 

1957 Ker LT 459, State of Trav-Co 
V. Janardan Pai 14 

(1955) AIR 1955 Orissa 57 (V 42)= 

HR (1954) Cut 717, Panchanan 
Das V. Province of Orissa 14 

H. C. Nath, Govt. Advocate, for Ap- 
pellants; A. H Shyam Choudhury, for 
Respondent. 

JUDGMENT:— This is an appeal filed 
by the defendants in Money Suit No. 10 
of 1958 on the file of the Sub-Judge, 
Tripura, against the judgment and dec- 
ree for a sum of Rs. 11,126/6/- with pro- 
portionate costs towards the price of and 
subsidy for 418 bags of salt. 

2. The case of the respondent is that 
salt was one of the essential conunodi- 
ties, required to be imported to the Tri- 
pura by air from Calcutta. Tlie respon- 
dent carried on business as a dealer in 
salt. The first appellant represented by 
the Civil Supply Department, Tripura, 
issued a permit No. 9160-65/S/28-1, dated 
6-2-1951, imder the Tripura Essential 
Commodities Air Movement Order of 
1950 in favour of the respondent for im- 
porting 2000 bags of salt from Calcutta 
to Kailasahar, Tripura for the pmpose 
of sale of the same to the consumers and 
members of the public in Kailasahar. 
The second appellant was the Divisional 
Ofiicer in Kailasahar in charge of Civil 
Supplies Department and was also the 
Sub-Divisional Magistrate, Kailasahar at 
that time. The first appellant had to fe 
the price of the salt. The respondent 
booked 2000 bags of salt with M/S. Tri- 
pura Air Ways for air-lifting the same 
from Calcutta to Kailasahar. The res- 
pondent produced the consignment notes 
before the Divisional Officer, Kailasahar. 
Thereafter the price of salt both for re- 
tail and for wholesale was fixed by the 
first appellant by an order dated 9-3- 
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1951. The first appellant also by the 
same order agreed to pay and fix thi 
rate of subsidy payable to the respon- 
dent in respect of the said air-lifted 
goods. Out of the said 2000 bags of salt 

450 W deliver^ of 

450 bags w^ch were sold in due course 

Se slmT 

dent the respon- 

dent that on or about 1-1-1952 he ob- 

dehvery of another consignment 

Wavs^ Tripura Air 

Ways. But, they were illegally and 

wrongfully seized by the police on ac- 

^^P^te between 

M/S BKt^ tts principal 

M/S. Bharat Air Ways which filed a cri- 

r^al case agamst Captain Das Gunta 
the agent of M/S. Tripura Air Ways. The 
repondent had nothing to do with the 
criminal case. The respondent was to 

£r ^BuWh^®^ Kailasa- 

nar. But, the appellant refused to re- 

Sfrft® m favour of the respon- 

dent. In^ead, the second appellant pass- 
m directmg that the goods 

auction and 

that the sale proceeds should be depo- 
sited in the Government Treasury On 
or about 3-1-1955 the criminal case was 
dismissed. An order was passed that the 
sale proceeds should be paid to th^VeS 

the goods were 

seized. On or about 11-2-1955 the res- 
pondent received payment of Rs. 4000/- 
proceeds. As a re- 
sult of wrongfifi seizure and detention 
^^fin/ ^ sustained loss of Rs 

Rs l“oSr/f/% ® the salt and 

iw6"8/8-/ towards subsidy. So, he 
filed the suit for recovery of Rs. 14,238- 


(Jagannadhacharyulu J. C ) AIR, 

S would \en" sli 

tor 5 Civif v^te fixed by the Direc- 
tailer'' nn t° the authorised re- 

to them bv thp'^r°°i°a issued 

ment. Foi«Sv Depart- 

holder rhot^!he*US'’ft?‘i,Sf“£: 

ai“S«n‘c“eri^e g 

Sed“" ;-p‘i«^o‘lf hS“‘ be'L^ 


™t No. Qieo-es/sSr dated* e’-l-iir 
‘bs Director of Civil S 
plies to the respondent for air-lifting 2000 
bags of salt from Calcutta to KSahar 
or sale to the authorised retailers at Kai 
lasahar on production of colons granted 
to them by the Civil SuppHes Department 

hi ^ntitlS which he wS 

£ed bv tL r the rate 

j... ^ tnG GovernniGnt. HowGver the* 
conditions on fulfilment of ^ch thl 
permit-holder was entitled to 
get the subsidy according to su™ls fS 

The^^x^re^rstlv'^®''® ” complfed with! 

arrival of the eoods 

ieepthiVt\1fTJ ^^e°and 

rvaniP,, “ bis godown. He should 

stock register maintained by him. 

Sfrt the arrivM ^ 

+1, the relevant consignment note 

of the Am Company to the o^i of the 
Divisional Officer concerned. Secondlv 
on receivmg the aforesaid report, tiS 


The appellants further alleved +u - 
written statement ti,t+ their 

booked 600 baes nf respondent 

with TriXa Air m Calcutta 

lifting the same to 

the respondent did ^ot tlke^deliverv^^S 

to ‘lb*-? 

Station to the effect ^hat oncf??^^^.^®^^^® 

Gupta, proprietor o/^Trip^ra l?r 

took away 504 baes of c=u 1 
that moriLg from hi? in 
paying air freight in Without 

quested the t 

Police Station to tha 

tion, that the PoS 
salt, that the police hnwev 
a final report dronnino ^ submitted 

but that t£ comXnal./ m ^f'^^^tisation. 
petition in the ™ ^ "Naraji" 

Court, who took it i^^gistrate’s 

Case 96 CWi of 1952 Criminal 

salt were seized^b^'th? nSihce^®^ 
ance of the orders of th^ q £ 

Magistrate and kept i^ 

one Prafulla SarkS oii 

.o?d“Sed“^ Ma“ 

, oftS <Surt''S'^g:gu 2 i 

dehvery of salt to aftlJ'+aH 

per security from him tiof Pro- 

was allowed but petition 

^ to furnSk cecuX 

The appellants fm^er A® aalC. 

written statement that^^=n^* “ i'belr 

order of Sub^iSrinnii to the 

salt was sold S^Sn i^^^^^^ate the 

that on 3-1-1955 the Snh^?? 

gistrate discharged 

respondent withdreJ^+vf*^‘^“^®J’ ^at the 
of Rs. 4000A!^t^^s^ auction amomfl 
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and conditions, which woiild entitle the 
respondent to claim the price and sub- 
sidy, that the suit was barred by limita- 
tion and that, therefore, his suit was 
Eliable to be dismissed. 

5. On the above pleadings the learn- 
ed Sub- Judge framed the necessary 
issues and held that the police seized 
86 bags of salt from the godown of the 
respondent and the remaining 418 bags 
of salt from the air-strip at KaUasahar 
when they were in the possession of the 
respondent, that though the Sub-Divi- 
sional Magistrate directed the respondent 
to furnish cash security of Rs. 3000 and 
take delivery of 86 bags of salt, he did 
not do so, that thus the procedure laid 
down in sub-paras (a) to (d) of para 26 
of the written statement filed by the ap- 
pellants (mentioned above) was not fol- 
lowed by the respondent and that, there- 
fore, he was not entitled to get either 
the price or subsidy for 86 bags of salt. 
iWith regard to the remaining 418 bags 
of salt he held that though the Sub- 
Divisional Magistrate directed the res- 
pondent to take delivery of the same also 
after furnishing personal security bond 
for Rs. 9000 they were not released by 
the appellants in spite of the orders of 
the "Higher Court” and that, therefore, 
the appellants are liable to pay the res- 
pondent the price of and subsidy for the 
said 418 bags of salt at the rate claimed 
in the plaint. He negatived the conten- 
tion of the appellants that the suit was 
barred by limitation and held that it was 
covered by Article 120 of Schedule 1 of 
the limitation Act (Act IX of 1908). So, 
he decreed the suit in part for Rs. 11,126/6/- 
towards the price of and subsidy for 418 
bags of salt. Hence the appeal by the 
defendants. 

6. The points which were argued and 
which arise for determination are: 

(i) Whether the respondent is not en- 
titled to the price of and subsidy for 
418 bags of salt decreed by the Lower 
Court? 

(ii) Whether the suit is barred by Limi- 
tation? 

(iii) Whether the suit is not maintain- 
able against the appellants imder Arti- 
cle 300 (1) of the Constitution of India? 

(iv) To what relief is the respondent 
entitled? 

7. POINT (i):— 

The respondent P. W. 1 was a dealer 
in salt. He was issued a permit as per 
Ext. D-7, dated 6-2-1951, to airhft 2000 
bags of salt from Calcutta to Kailasahar 
for sale in Kailasahar under the direc- 
tion of. the Divisional Officer, Kailasahar 
under the Tripura Essential Commodi- 
ties Air Movement Order of 1950. The 
price was fixed as can be seen from Exts. 
P-1 and D-6 dated 9-3-1951. It is common 
ground that P. W. 1 airlifted 450 bags 
of salt in the first instance out of the 


2000 bags of salt, that the same were sold 
in Kailasahar and that P. W. 1 received 
payment of the price and sulDsidy for the 
same. On the next occasion he consign- 
ed 504 bags of salt to be airlifted from 
Calcutta to Kailasahar, as can be seen 
from Ext. P-3 consignment note through 
Tripura Air Ways. Tripura Air Ways 
was formerly an agent of Bharat Air 
Ways. The consignment was airlifted 
actually by Bharat Air Ways. Af- 
ter the consignment was imloaded 
and 86 bags of salt were removed 
by P. W. 1 to his godown, the officer-in- 
charge of Bharat Air Ways lodged a 
complaint with the police station alleg- 
ing that one Captain Das Gupta of Tri- 
pura Air Ways illegally removed all the 
salt bags and some more consignments 
from the possession of the Bharat Air 
Ways without paying freight of 
Rs. 16,180/14/6 pies and that the police 
should take action ag ains t him. Vide his re- 
port No. KIS/MISC-4/392 dated 1-1-1952. 

Accordingly the police registered a 
case under Section 380, Indian Penal Code 
and seized 86 bags of salt from the go- 
down of P. W. 1 as can be seen from 
Ext. P-4 and 418 bags of salt from his 
possession when they were on the air- 
strip in, front of the Tripura Air Ways 
room in Kailasahar as can be seen from 
Ext. P-5, dated 1-1-1952. (The dates 
mentioned therein viz., 1-1-1951 are mis- 
takes for 1-1-1952). But, after investi- 
gation the police submitted a final report 
dropping the investigation. The officer- 
in-charge of Bharat Air Ways, however, 
filed a petition on 30-4-1952 before the 
second appellant Sub-Divisional Magis- 
trate challenging the final report. The 
second appeUant, who was then the 
Sub-Divisional Magistrate and also in- 
charge of the Civil Supply Department 
in Kailasahar, took the case on file in 
Criminal Case No. 96 Chh of 1952 and 
directed seizure of the 504 bags of salt 
again. They were accordingly seized and 
kept in the custody of one PrafuUa Bar- 
ker. 

8. On a petition filed by P. W. 1 on 
17-9-1952 for delivery of the 504 bags of 
salt to him the second appellant, Sub- 
Divisional Magistrate, passed an order 
that P. W. 1 should furnish cash secu- 
rity of Rs. 3000 for the 86_ bags of salt 

and personal security of Rs. 9000 for 

the remaining 418 bags of salt. But, 

P. W. 1 did not do so. In the meanwhile 
the criminal case was transferred by 
the District Magistrate to his own file. 
The complainant filed a revision petition 
before the District and Sessions Judge 
to set aside the order of transfer of the 
case. The District and Sessions Judge 
submitted references to this Court in 
Criminal motions 48 and 49 of 1952 to 
quash the order of the District Magis- 
trate. This Court passed orders as per 
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Exts. D-1 and D-2 dated 6-9-1952 cancel- 
lin p the order of the District Magis- 
trate transferring the case to his file and 
directed the second appellant to_ pass ap- 
propriate orders as he deemed fit regard- 
ing the seized property without any un- 
reasonable delay. 

9. But, the first respondent did not 
furnish either cash security for _ the 86 
bags of salt or personal security of 
Rs. 9000 for the remaining bags of salt. 
P. W. 1 moved the Sessions Court in Cri- 
minal Motion 136 of 1952 to set aside 
the said order of the second appellant. 
The Sessions Judge made reference to 
this Court to set aside the second appel- 
lant’s order regarding the 418 bags of 
salt. But, this Court rejected the refer- 
ence. Vide Exts. P-7 to P-9 and certi- 
fied copy of this Court’s order dated 13- 
12-1952 in Criminal Reference 29 of 
1952. The salt was sold away in an open 
auction for Rs. 4000 and the amount 
was deposited in the Sub-Treasury which 
was withdrawn by P. W. 1. 

10. The learned Sub-Judge held with 
regard to the 86 bags of salt that P, W. 1 
did not furnish cash security of Rs. 3000 
and obtained delivery of 86 bags of salt, 
though he was given an opportunity to 
take delivery of the same, that he did 
not foUow the procediure mentioned •.in 
sub-paras (a) to (d) of para 26 of the 
•written statement and that, therefore, he 
was not entitled to get the price of and 
subsidy for the same. His finding that 
all the 504 bags of salt were seized when 
•they were in the possession of P, [W. 1 
is correct. For, Exts. P-4 and P-5 bear 
out the same. The allegation of the 
appellants that aU of them were seized 
when they were in 'the possession of Tri- 
pura Air Ways is not correct. His fur- 
rier finding that the procedure laid do-wn 
in sub-paras (a) to (d) of para 26 of 
■written statement had to be followed be- 
fore P. W. 1 could claim the price of and 
subsidy for the salt is also correct. For, 
though D. W. 1 the solitary -witness exa- 
mined by the appellants spoke to the 
above procedure to be followed, in the 
cross-examination, he admitted that he 
was not personally aware of the terms 
and conditions under which P. W. 1 air- 
lifted the salt from Calcutta to Kai- 
lasahar. So, his evidence is of no 
avail. The appellants should have 
examined the second appellant or 
somebody else who had personal know- 
ledge of the terms and conditions of the 
contract between the appellants and P. 
W. 1. But, however, P. W. 1 admitted 
in his cross-examination that after tak- 
ing delivery of the first consignment of 
450 bags of salt, he reported to the Sub- 
Diwsional Officer that he obtained deli- 
very of the same, that after he made the 
delivep^ report, he made entries of the 
same in the khatas of his shop and pre- 


pared consignment report, that then 
verification of the same was made by 
the office of the Sub-Divisional Officer, 
that he submitted a bill after aU the salt 
was sold away and that he got the price, 
and subsidy for the same. So, the proce- 
dure pleaded in sub-paras (a) to (d) of 
para 26 of the written statement of the 
appellants had to be followed, before 
P. W. 1 was entitled to draw the price of 
and subsidy for the 504 bags of salt. 

11. The learned Sub-Judge held that 
as P. W. 1 did not take delivery of the 
salt after furnishing security and foRow 
the procedure of entering in the regis- 
ter, getting it checked and the other pro- 
cedure indicated in sub-paras (a) to (d) 
of para 26 of the written statement, he 
was not entitled to recover the value of 
and subsidy for 86 bags of salt. It has 
to be noted -that P. W. 1 did not file any 
cross-objections in .this appeal regarding 
the same. He accepted the judgment 
and decree of the Sub-Judge regarding 
the 86 bags of salt. No doubt, his learn- 
ed Counsel stated that P. W. 1 was finan- 
cially in bad circumstances and that, 
therefore, he did not file any cross-ob- 
jections. Disregarding the , conduct of 
P. W. 1 in not filing cross-objections re- 
garding his claim for 86 bags of salt 
which was disallowed by Sub-Judge, it 
has to be noted that the same reasoning 
of the learned Sub- Judge would apply 
to the remaining 418 bags of salt also. 
For, the second appellant directed P. W. 
1 to furnish personal security for Rs, 
9000 for -the same and take delivery of 
the same. But, he failed to do so just as 
he failed to furnish cash security of Rs. 
3000 and take delivery of 86 bags of 
salt. 

The learned Sub-Judge distinguished 
the claim of P. W. 1 for 418 bags of salt 
on the ground that Exts. D-1 and D-2, 
private copies of the orders of this Court 
in Criminal Reference 5 of 1952 and Cri- 
minal Revision 8 of 1952, were not ad- 
missible in evidence, that the said 418 
bags of salt were seized illegally, that 
they were not released by the appellants 
in spite of the orders by the "Higher 
Court” and that therefore, the appellants 
were liable to pay the price of and sub- 
sidy for the said 418 bags of salt to P. 
W, 1. ^ The learned Sub-Judge made 
some incorrect observations in his judg- 
ment. He held that the order of sei- 
ziue of the 418 bags of salt passed by 
the second appellant was illegal, and 
that though a reference was made by the 
Sessions Judge to 'this Court to set aside 
tte order of the second appellant regard- 
mg the 418 bags of salt, there was noth- 
mg on record 'to show that this Court re- 
jected the reference. Again, he observed 
in para 25 of his judgment that their 
release was ordered by the "Higher 
Court” and that stiU the 418 bags of salt 
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were not released. AH these observa- 
tions are incorrect. In para ot ms 
judgment, he stated that both the T^- 
ties marked the docum^ts as Exhibits 
waiving formal proot He exhibited tee 
documents filed by P. W- 1 as Exts. P-1 
to P-15 on his behalf, and the dociments 
filed by , the appellants as 1^. ™ 

D-9 on behalf of the appellants, ^ey 
include Exts. D-1 and D-2 uncert^ed 
copies of orders of this Court passed m 
Criminal Keference 5 of 1952 and ^ Cn- 
minal Revision 8 of 1952 dated 6-9-1952. 
He should not have exhibited the^ ii 
he felt that they were not admissive in 
evidence as they were only imce^ed 
copies. The appellants filed certified co- 
pies of Exts. D-1 and D-2 and a compa- 
rison of the exhibits shows that Exts. 
D-1 and D-2 are correct copies. 

This Court stated in Criminal RefCT- 
ence 5 of 1952 dated 6-9-1952 as cte be 
seen from Ext. D-1, (of which certified 
copy was also produced) r^arding ^ 
transfer of the Criminal Case te 
Court of the District Magistrate that the 
Sub-Divisional Magistrate did not com- 
mit any error in his ordem. that he was 
not bound to accept the final report of 
the police, that he was correct m enter- 
taining the "naraji” petition ffled by tee 
complainant in the case ^er he had 
learnt about tee final report subnntted 
by the police and teat the orders of the 
second appellant regarding tee property 
did not show teat he committed any 
error which would warrant any appre- 
hension in the mind of the ac^ed teat 
the case would not be heard impartially 
and that tee District Magistrate was not 
justified in transferring the case to his 
own file. This Court cancelled the order 
of tee District Magistrate tr^sfer^g tee 
case and directed the second appellairt to 
dispose of the case according to law. Ce^ 
tified copy of the order of this Court 
dated 13-12-1952 in CrinunH Reference 
29 of 1952 shows teat this Court diteosed 
of the Criminal Motion No. 136 of 1952 
on tee file of the District and Sessions 
Judge Agartala on 10-12-1952. 


The Sessions Judge stated in tee refer- 
ence, as can be seen teom the certified 
copy of his reference in Ext. P-8 relat- 
ing to Criminal Motion No. 136 of 1952, 
that tee order of the second appellant 
directing P. W. 1 to furnish security for 
Rs. 9000/- for release oi 418 bags of salt 
was improper and unjust, that it should 
be set aside and that tee same should be 
released in his favour without any secu- 
rity. The Sessions Judge further stated 
in his reference that tee order of the 
second appellant demanding security to 
tee extent of PvS. 3000/- in respect of the 
remaining 86 bags of salt would stand. 
Ext. P-7 is a certified copy of tee letter 
forwarding the records to this .Court in 
Criminal Motion 136 of 1952. Ext. P-9 


is a certified copy of tee explanation of 
tee second appellant. The certified copy 
of the order of this Court No. 2 dated 
13-12-1952 produced by tee appellants 
shows teat this Court rejected the refer- 
ence and held that it was left to the dis- 
cretion of the Trial Court to pass an ap- 
propriate order as it deemed just write re- 
gard to tee property which was perish- 
able and that it was not a matter write 
which this Court should interfere in revi- 
sion. It is in accordance writh the order 
of this Court, as per Ext. D-2 dated 6-9- 
1952 of which certified copy was filed. A 
certified copy of this order dated 13-12- 
1952 was not produced in the Lower 
Court. But, it can be looked into by this 
Court in this appeal- as it is an order of 
this Court which is the final appellate 
and revisional authority of Tripura. As 
such, Exts. P-7 to P-9 and order No. 2 
of this Court dated 13-12-1952 go to show 
teat tee reference was rejected and that 
the order of the Sub-Di-visional Magis- 
trate calling upon P, W. 1 to take deli- 
very of 418 bags of salt was allowed to 
stand. 

This is also further borne out by Ext. 
D-2 filed in the Lower Court, which Is 
an imcertified copy dated 6-9-1952, which 
was marked by consent. No doubt the 
case ended in the discharge of tee ac- 
cused finally. But tee orders which were 
passed in the Criminal Case go to show 
that P. W. 1 was directed to furnish per- 
sonal security for Rs. 9000/- and take 
delivery of 418 bags of salt, but 
teat he did not take delivery of 
tee same. So, tee case of P. W. 
i with regard to tee remaining 418 
bags of salt stands on the same footing 
as his case relating to the remaining 86 
bags of salt. The claim to the price of 
and subsidy for tee same was negatived 
by the Lower Court. There is no differ- 
ence between tee two items of 86 bags 
of salt on one hand and 418 bags of s^t 
on the other which were separately sei- 
zed by the police as can be seen from 
Exts. P-4 and P-5 dated 1-1-1952. As 
such, the reasoning and judgment write 
regard to 86 bags of salt equally hold 
good with regard -to tee remaining 418 
bags of salt and the Sub-Judge should 
have negatived tee claim of P, W. 1 for 
tee price of and subsidy for the latter, 
also. 

12. For the above reasons I find point 
(i) against tee respondent. 

13. Point (ii): — 

The judgment of the learned Sub- 
Judge shows that the appellants argued 
before him that Article 56 of Schedule 1 
of the Limitation Act (Act IX of 1908) 
would apply. He held that Article 120 
of tee Limitation Act applies and that 
Article 56 would not apply. I had an 
occasion to refer to tee question of limi- 
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— *r,ta.».*iiuouuan vjuna 
tation in a simHar case between Hiralal 

India, New Delhi Firsit 
Appeal No. 16 of 1962= (AIR igRSTH 
where also the plaintiff^ ^eged tS Ms 
wrongfully seized and sMd 

Artide 49 ^ that 

Aracne 49 o± Schedule 1 of the Indian 
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of the Constitution of India the fest ap- 
pellant is not liable for any tortious act 
done by its officers in discharge of their 
duties, that even if the case of P. W. 1 
is true, his suit is one for damages for 
the tortious act of unlawful seizure of 
the bags of salt by the police officers m 
discharge of their official statutory duties 
imder the Criminal Procedure Code and 
that the suit is not maintainable. He re- 
lied on Kasturi Lai Ralia Ram v. State • 
of Uttar Pradesh, AIR 1965 SC 0.039. 
This aspect of the case arose for decision 
in a similar matter in First Appeal No. 
16 of 1962= (AIR 1968 Tri 63) disposed 
of by me on 20-11-1967. Therein I fuUy 
discussed the question _ of law and the 
rulings relating to it in paragraphs 23 
to 27 of my judgment and held that the 
Government is not liable for the tortious 
acts of its servants done in exercise of 
their sovereign powers m the coume of 
their employment by the State. ^ There 
is, however, one point of distinction be- 
tween the present case and the cases in 
AIR 1965 SC 1039 and First Appeal No. 
16 of 1962= (AIR 1968 Tri 63) on the ffie 
of this Court. That point is that the 
goods were seized from the plaintiiis m 
those two cases against whom proceed- 
ings were taken under the Sea Customs 
Act (Act VIII of 1878) and other con- 
nected Acts. In the present case P, W. 1 
was not involved in the Crimmal Case. 
Only Captain Das Gupta, the proprietor 
of Tripura Air Ways, who was the a^nt 
of Bharat Air Ways, was prosecuted. The 
contention of the Learned Counsel for 
the appellants is that the principle under- 
lying AIR 1965 SC 1039 would apply to 
this case also, even though P. W. 1 was 
not involved in any criminal case. I re- 
frain from discussing this aspect of the 
case further, because the decision on 
points (i) and (ii) would not entitle P. 
W. 1 to claim any amount either towards 
the price of or subsidy for 418 bags of 
salt, lest this case in which no prosecu- 
tion was launched against the plaintifc 
should be a precedent. No finding is 
given on point (iii). 


18. Point (iv): — 

In the result, the appeal is allowed and 
the judgment and decree of the Lower 
Court are set aside. The suit is dismiss- 
ed. But, I direct the parties to bear 
their respective costs in both the Courts 
as the appellants did not properly con- 
duct the case in the Lower Court and did 
not file certified copies of all the neces- 
sary documents, on which they relied. 

BNP/D.V.C. Appeal allowed. 
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C. JAGANNADHACHARYULU, J. C. 
Sudhir Chandra Deb Nath and another. 
Appellants v. State-Union Territory of 
Tripura, Respondent. 

First Appeal No. 9 of 1960, D/- 23-8- 
1967, against judgment and decree of 
Addl. Dist. J., Tripura, D/- 30-4-1960, 

(A) West Bengal Land Development 
and Planning Act (21 of 1948), S. 8(1) (b) 

— The Constitution (Fourth Amendment) 

Act (1955) — Decision in AIR 1954 SC 
170 that date of 31-12-46 fixed by S. 8 
(1) (b) for determining market v^ue of 
land acqxiired for public purpose is no 
longer law in view of Constitution 
(Fourth Amendment) Act (1955) and the 
provision is constitutional. AIR 1962 
Tripura 13, Foil. (Para, 8) 

(B) West Bengal Land Development 

and Planning Act (21 of 1948), S. 8 (as 
amended by Act 23 of 1955) — Amend- 
ment is not made applicable retrospecti- 
vely in Tripura. (Para 8) 

(C) West Bengal Land Development 

and Planning Act (21 of 1948), S. 8 — 
Market value of land as on 31-12-46 — ^ 
Burden of proving correct value of land 
is on claimants. (Para 9) 

(D) West Bengal Land Development 
and Planning Act (21 of 1948), S. 8(1) (b) 

— Acquisition of land for construction of 
Industrial Training Centre — Fixation of 
market value of land for compensation 

— Evidence of sale transaction in respect 

of nal land produced — Held, lands ac- 
quired was 'table tilla’ land and was as 
valuable as nal land, if not more and 
better fitted for biiilding purposes — ? 
Fixation of compensation at half the rate 
at which 'nal land’ was sold was, there- 
fore, not proper and same should l3e fixed 
at the same rate at which 'nal land’ was 
sold. (Para 10) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 Tri 13 (V 49), 
Kiranmay Sen Gupta v. Chief 
Commr. and Administrator for 
Union-Territory of Tripura 8 

(1954) AIR 1954 SC 170 (V 41)= 

1954 SCR 558, State of West Ben- 
gal V. Mrs. Bela Banerjee 8 

A. K. Shyam Choudhury, for Appel- 
lants; H. C. Nath, Govt. Advocate, fo^ 
Respondent. 

JUDGMENT: — This is an appeal filed 
by Sudhir Chandra Deb Nath and Ananta 
Chandra Dev Nath against the judgment 
and decree, dated 30-4-1960, in Land Ac- 
qiaisition Case No. 41 of 1956, on the file 
of the Additional District Judge, Tripura, 
to set aside the same and to grant them 
compensation at the rate of Rs. 1600/« 
per "kani”. 
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2. On 29-6-1956 the Land Acquisition 
Officer of Agartala (District Magistrate 
and Collector) passed an order for issu- 
ing a notification under Section 4 of the 
West Bengal Land Development and 
Planning Act of 1948 (West Bengal Act 
XXI of 1948), as extended to Tripura, by 
Notification No. 86-J, dated 1-8-1950, by 
the Government of India, Ministry _ of 
States, for acquisition of land measuring 
3.80 acres in mouja New Model Village 
for the construction of Industrial Train- 
ing Centre. The notification was pub- 
lished in the extraordinary issue of the 
Tripura Gazette, dated 11-7-1956, The 
Land Acquisition Officer passed an order 
on 28-7-1956 for publishing declaration 
in the Gazette under Section 6 of the 
said Act. Notices under Section 9 of 
the Land Acquisition Act (Act I of 1894) 
were also published calling upon the 
interested parties to appear before the 
Land Acquisition Officer and to make 
their claims. On 16-10-1956, _he passed 
an award awarding compensation to the. 
claimants at the market value of Es^ 
200/- per "kani” of land, as on 31-12-1946, 
xmder Section 8 (1) (b) of the West Ben- 
gal Land Development and Planning Act 
and allowed the statutory compensation 
of 15 per cent and interest at 6 per cent 
per annum from 15-5-1953, the date of 
faking possession up to 15-12-1956. 

3. The appellants herein were not sa- 
tisfied with the amount awarded to them 
and got a reference made under Section 
18 of the Land Acquisition Act (Act I of 
1894) for fixing the correct amount of 
compensation. The learned Additional 
District Judge recorded evidence, oral 
and documentary, and upheld the award 
passed by the Land Acquisition Officer 
and the market value of the land as on 
31-12-1946. Hence the appeal by both the 
claimants. 

4. The land of the first appellant 
which was acquired by the Land Acqui- 
sition Officer is 20 "decimals” (i of kani) 
covered by jote No. 197 in mouja New 
Model Village. The land of the second 
appellant was also of the same extent 
covered by the same jote No, 197 in 
mouja New Model Village. 

5. The first question that falls for de- 
termination is regarding the fixation of- 
the date, on which the market value of 
the lands in question prevailed for being 
taken into consideration in fixing the 
compensation. Section 8 of the West 
Bengal Land Development and Planning 
Act, 1948 (Act XXI of 1948), under which 
the lands were acquired runs as follows, 
after its amendment bv West Bengal 
Land Development and Planning (Amend- 
ment) Act 1955 (West Bengal Act XJGII 
of 1955). 

"8 (1). After making a declaration 
imder Section 6, the State Government 
may acquire the land and thereupon the 


provisions of the Land Acquisition Act. 
1894 (hereinafter in this section referred 
to as the said Act), shall, so far as may 
be, apply: 

Provided that — 

(a) if in any case the State Govern- 
ment so directs; the Collector may, at 
any time after a declaration is made 
under Section 6, take possession, in ac- 
cordance with the rules, of any beel, 
baor, tank or other watery area, or any 
waste or arable land in respect of which 
the declaration is made and thereupon 
such land shall vest absolutely in the 
Government free from all encumbran- 
ces;” 

* « » « » le: 

Section 8 (1) (b)'of the smd Act prior to 
its amendment by West Bengal . Land 
Development and Planning (Amendment) 
Act, 1955 (West Bengal Act XXIII of 
3 . 955 ) ran as follows; — 

"(b) in determining the amount of 
compensation to be awarded for land ac- 
quired in pursuance of this Act the mar- 
ket value referred to in . clause first of 
sub-section (1) of Section 23 of the said 
Act shall be deemed to be the market 
value of the land on the date of publica- 
tion of the notification under sub-section 
(1) of Section 4 for the notified area in 
which the land is included subject to the 
following condition, that is to say, — 

if such market value exceeds by any 
amount the market value of the land oh 
the 31st day of December, 1946, on the 
assumption that the land had been at 
that date in the state in which it in fact 
was on the date of publication of the 
said notification, the amount of such ex- 
cess shall not be taken into considera- 
tion.” 

6. Section 8 (1) (b) was amended by 
the West Bengal Land Development and 
Planning Amendment Act, 1955 (West 
Bengal Act XXIII of 1955) and after the 
amendment the relevant portion of the 
said second paragraph in Section 8 (l)(b) 
runs thus: 

"if such market value in relation to 
land acquired for the public purpose spe- 
cified in sub-clause (i) of clause (d) of 
Section 2 exceeds by any amount the 
market value of the land on the 31st day 
of December, 1946, on the assumption 
that the land had been at that date in the 
state in which it in fact was on the date 
of publication of the said notification, the 
amount of such excess shall not be taken 
into consideration.” 

7. The amendment made by the West 
Bengal Land Development and Planning 
Amendment Act of 1955 was brought 
into force in Tripura from 7-3-1960, as 
published in the Tripura Gazette Extra- 
ordinary, dated 21-3-1960. So the legal 
position in Tripura prior to 7-3-1960 was 
that the market value with regard to any 
land acquired for any public purpose as 
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defined by Section 2 (d) of the West Ben- 
gal Land Development and Planning Act 
of 1948 was to be determined as on 61 - 1 /.- 
1946 and the excess market vmue as on 
the date mentioned in the first clause of 
Bub-section (1) of Section 23 of the Lan 
Acquisition Act (Act I of 1894) should 
not be taken into consideration. But, after 
the amendment was introduced m in- 
pura i.e., after 7-3-1960, the said date of 
31-12-1946 was to be taken into account 
only in the case of market value of land 
acquired for settlement of immigrants, 
who have migrated into the State of West 
Bengal (here - Tripura\ on account of 
circumstances beyond tlmir control. Bot 
the -Land Acquisition Officer and the Ad- 
ditional District Judge took tiie date of 
31-12-1946 as the date for fixmg the mar- 
ket value of the lands in question, since 
they were acquired for a general Pubhc 
purpose prior to the introduction of the 
amendment in Tripura. 

8 The contention of the learned 
Coiinsel for the appellants regardmg the. 
said date is three-fold. His first conten- 
tion is that the provision m Section S (1) 
ffi) of the West Bengal Land Development 
^d Planning Act that the market value 
as on 31-12-1946 should be considered is 
repugnant to the provisions m Section 23 
of the Central Act namely, the Land Ac- 
quisition Act (Act J of 

illegal and cannot be followed. This was 
also what was held by the Supreme Court 
in the State of West Bengal v. Mrs. Ma 
BanSee. AIR 1954 SC 170. But, after 
the Supreme Court rendered the above 
Lcision. the Constitution of India was 
amended by the Constitution of India 
(Sh Amendment Act of 1955) by which 
Arts 31 31A, 305 and the 9th Schedule 
mentioned in the 

stitution were amended. In the 9th Sche 
duS the West Bengal Land Development 
and Planning Act of 1948 as ainended by 
the subsequent Acts was added making 
the said Act valid notwithstanding the 
decision of the Supreme Court So, the 
4th Amendment of the Constitution of 
India validated the said Act and Section 
8 of the West Bengal Land Development 
and Planning Act. The sarne point came 
up for decision previously in this Court 
and this Court held likewise; Vide I^ran- 
may Sen Gupta v. Chief Commr. and Ad- 
ministrator, for Union Territory of _ Tri- 
pura, AIR 1962 Tri 13. So, there is no 
force in the contention that the date of 
31-12-1946 fixed by Section 8 (1) (b) is 
unconstitutional. 

The second contention of the learned 
Coimsel for the appellants is that the 
Additional District Judge disposed of the 
matter on 30-4-1960 after the amendment 
was brought into force in Tripura on 
7-3-1960 and that, therefore, the Addi- 
tional District Judge should have held 
that the date of 31-12-1946 should be 


considered in a case covered by Section 2 
sub-clause (i) of clause (d) of the West 
Bengal Land Development and Planning 
Act i.e., to a case of acquisition of land 
for settlement of immigrants, but that in 
the present case the lands were acquired 
for constructing the Industrial Training 
Centre and that the market value should 
have been fixed as on the date mention- 
ed in the first clause of sub-section (D 
of Section 23 of the Indian Land Acqui- 
sition Act (Act I of 1894). But, the 
amendment made by the West Bengal 
Government by the West Bengal Amend- 
ing Act XXIII of 1955 was not made ap- 
plicable retrospectively in Tripura. Un- 
less it was made specifically retrospec- 
tive, it could not apply to the present 
case, wherein the lands were acquired in 
1956 before the Amending Act came into 
force in Tripura. The date of dispose 
of a case makes no difference. So, this 
contention also fails. The third conten- 
tion of the learned Counsel for the ap- 
pellants is that they took the lands from 
the Government under settlement in 1948 
by paying Rs. 250/- per kani as premium 
and imdertaking to pay Rs. 5/- towards 
annn.ql rent and -/5/- annas towards cess 
for each year per kani and that if the 
market value is to be fixed as on the 
date of 31-12-1946, it would work out 
injustice and hardship to the appellants. 
The learned Government Advocate ar- 
gued that the appellants purchased the 
lands in open auction, that the prices of 
lands gradually increased from 1946 and 
that, therefore, they paid heavy premi- 
um. But, it is not at aU necessary to de- 
cide whether the lands were granted on 
settlement or .sold in auction, inasmuch as 
the Court is bound to grant compensa- 
tion according to law with reference +0 
the market value prevailing on the da/e 
of 31-12-1946 fixed by Section 8 (1) (b) 
of the West Bengal Land Development 
and Planning Act, 1948. 

9. The next contention of the learn- 
ed Counsel for the appellants is that 
even if the market value prevalent on 
31-12-1946 is to be taken into considera- 
tion, both the Land Acquisition Officer 
and the Additional District Judge erred 
in fixing a -low value at Rs. 200/- per 
kani. The judgment of the Additional 
District Judge on this point is very laco- 
nic. The burden of proving what the 
correct value of the land was on 31-12- 
1946 lies on the appellants. No reliance 
can be placed upon the oral testimony of 
witnesses, examined on behalf of the ap- 
pellants, regarding the price of the land. 
But, they filed Exts. P-1 to P-4 registered 
sale deeds to prove the market value of 
the land. Ext. P-1 is dated 20-3-1359 T. 
E. i.e., 1949 A. D. which shows that 18 
gandas, 1 kara and 1 krant of land in 
Abhoynagar with two huts were sold for 
Rs. 2,200/-. This sale deed cannot be 
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other appropriate Writ for quashing the 
notice, dated 17-2-1961, of Shri L. B. 
Thanga, the then District Magistrate and 
Collector, Tripura, terminating his ser- 
vices under Rule 5 of the Central Civil 
Services (Temporary Service) Rules, 
1949 (hereinafter referred to as the Rules) 
with efiect from the date of expiry of 
one calendar month from the date of 
service of the order on him and the sub- 
sequent order dated 29-3-1961 of actual 
termination of his service in pursuance 
of the notice. 

2. The petitioner was appointed tem- 
porarily by an order, dated 17-2-1956, of 
Shri M. Ramunny, the then District Ma- 
gistrate and Collector, Tripura, for a 
short period upto 29-2-1956 on the scale 
of Rs. 55-3-118-4-130/- together iwth the 
usual allowances as admissible in Tri- 
pura on the condition that his service 
was liable to be terminated at any time 
without any notice or assigning any rea- 
sons. His order of appointment was also 
made subject to his being foimd fit on 
mescal examination and verification of 
his character and antecedents. Vide Ext. 
A(l). He continued to be in service. Af- 
ter a lapse of 5 years he was served with 
a notice, dated 17-2-1961, signed by Shri 
L. B. Thanga, the then Additional Dis- 
trict Magistrate and Collecter, Tripura, 
imder Rule 5 of the Rules, that his ser- 
vice would be terminated with effect 
from the date of expiry of one calendar 
month from the date of service of the 
notice on him. Vide Ext. A (4). In pur- 
suance of the said notice the Sub-Divi- 
sional Officer, Dhaimanagar, under whom 
the petitioner was then working as Amin, 
Tribal Welfare Section, Dhaimanagar, re- 
leased him from duty with effect from 
the afternoon of 29-3-1961. Vide Ext. 
A(5). The petitioner filed an appeal be- 
fore the second respondent Chief Com- 
missioner against the order of termina- 
tion of his service, without any success. 
Vide Exts. A(6), A(8) and A(9). The peti- 
tioner thereupon issued a registered no- 
tice of demand to the Chief Secretary, 
Tripura Administration and also the first 
respondent District Magistrate and Col- 
lector threatening to file a Writ Petition, 
if he was not reinstated. Vide Ext. A(7). 
But, as he was not reinstated, he filed the 
present Writ Petition. 

3. The Central Government framed 
the Central Ciyil Services (Temporary 
Service) Rules of 1949 (under Section 
241 (7) of the Govt, of India Act of 1935). 
The petitioner, who was appointed tem- 
porarily and whose services were liable to 
be terminated without any notice or any 
reasons, did not acquire the status of a 
quasi permanent Government servant 
within the meaning of R. 3 of the afore- 
said Rules, though he was in continuous 
Government service for more than 3 years. 
A Government servant would be deemed 


to be in quasi-permanent service under 
the said rule, provided, firstly, he is in 
continuous Government service for more 
than 3 years and secondly, if the appoint- 
ing authority, being satisfied as to his 
suitability in respect of age, qualification, 
work and character for employment in a 
quasi-permanent capacity, has issued a 
declaration to that effect in accordance 
with such instructions as the President 
may issue from time to time. But, in 
the case of the petitioner no such decla- 
ration was issued. So he remained to 
be purely a temporary Government ser- 
vant. 

4. In the Writ Petition three grounds 
were taken by the petitioner impugn- 
ing the orders of termination of his ser- 
vice. The first ground is that he was 
appointed by Shri M. Ramunny, the then 
District Magistrate and Collector, but 
that his service was temunated by the 
Additional District Magistrate and Col- 
lector, an authority subordinate to the Ap- 
pointing Authority and that, therefore the 
order is in violation of Art. 311 (1) of the 
Constitution of India. The second ground 
mentioned in the Writ Petition is that 
no notice was given to him and no en- 
quiry was made as required by Article 
311 (2) of the Constitution of India and 
that, therefore, the order of termination 
of his service is illegal. But, when the 
matter came up for arguments the peti- 
tioner’s learned Counsel did not rely 
(rightly) on the above two provisions of 
Article 311 of the Constitution of India. 
For, the petitioner was neither "dismiss- 
ed” nor "removed from service” nor "re- 
duced in ranlc” by way of punishment. 
Clause (1) of Article 311 of the Constitu- 
tion of India comes into play only when 
there is "dismissal” or "removal” of a 
Government servant from service, while 
clause (2) of Article 311 comes into play 
when there is "dismissal” or "removal” 
or "reduction in rank” of a Government 
servant and both the clauses will apply 
only when such an order is passed by 
way of punishment. This position of law 
is also clear from a number of rulings. 
Vide the well-known Dhingra’s case in 
Parshotam Lai Dhingra v. Union of In-' 
dia, AIR 1958 SC 36, Bhagwat Saran Sri- 
vastava v. Collector and District Magis- 
trate, Jaimpur, AIR 1961 All 284, J. S. 
Varma v. State of U. P., AIR 1962 All 
471 and a decision of this Court in Pra- 
fulla Chandra Bhowmik v. Union Terri- 
tory of Tripura, AIR 1963 Tri 38. 

5. The only point (which was the 
third ground in the Writ Petition) that 
was urged by the petitioner’s Counsel and 
which arises for determination is whe- 
ther the notice of termination of service 
(vide Ext. A(4) dated 17-2-1961) signed 
by Shri L. B. Thanga, Additional Dis- 
trict Magistrate and Collector, Tripura is 
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5 of the Rules 
which could vahdly terminate the tem- 

°f ^^*0 petitioner. Rule 5, 
relevant for the purpose of the 
present case, runs as follows: 

5. (a) The service of a temporary 
Crovemment servant, who is not in quasi- 
peimment service, shall be liable to ter- 
mmation at any time by notice in \vrit- 
Siven either by the Government ser- 
^^t to the Appointins Authority, or by 
the Appomting Authority to the Govern- 
ment servant, 

(b) The period of such notice shall be 
one mo^h imless otherwise agreed to 
py the Government and by the Govern- 
ment servant. 


A.I.R. 

notice of termination of service was issu- 
Shri H. a ButSia the 
iiT Magistrate, while cSy of 

PeHtionef was 
trate tL^ Ad^tional District Magis- 
Counsel that °f *^>6 petitioner’s 

orbehS?o^ or fo“siS 

of terminatfnn of fact the order 

SfaFlH 


Provided that the service of any such 
servant may be ten4iated 
forthwith by payment to him of a sum 
eqmvalent to the amount of his pay plus 
aUowances for the period of the notiS 
OT as the case may be, for the period by 
which such notice faUs short of onl 
month or any agreed longer period 


Provided further that the Compensa- 
topr (City) and House Rent allowmces 
where admissible, shaU be payabir on 
the 0^1^ of the notice period and after 
tL^ ^y competent authority 

that the Gover^ent servant continued to 
«side du^g the period of notice at the 
sfahon where he was last employed not- 
Withstandmg the fact that he was’ not 
ejected to return to duty at that sta- 

contemplates that the 
which has to be given 
m the Government servant, should be 
mven by the Appointing Authority. In 

first respondeS 
District Mamstrate was the apSting 

o \ notice by itself is not 

«-.Sf b”I 

len,Suo®”^ftrtce ? the" Sf,? 

continuons nole^sheef^'iSi office ™ii ? ° 

Iput up on 15-2-1961 

.entered service on 22-2 loas +v, 

sim.tMporaS eS/ttat uVSd"ESf 

anXr olce'’h‘‘ofe daM llfj 

Im H ?'& a'S.'ort’Sr"de‘‘“rf 

a„d^ C^ne^te?" S?ed 

The notice of termimKnn r. .“PPiy . 
drafted on 17-2-imlnTih^ 


l6srnG(3 CouhsgI frir 

S^rfrX. ‘aM" 

"seen” on the pronosaV^ ^ote the word 
the word "seen” ffi®f 

the proposal of the ^^Proval of 

for issuing the o^er oT’S^- ^M^fiority 
service and that thpro°^ of 

of the provisions of violation 

the ConstitS of °f 

cisions arose imder de- 

Constitution of India °f f^*® 

rectly apply to th? factPoT ^- 

case, because Rule 5Ca) S’® present 
the notice shall bl HvL T . 
ge Appointing Authority 
of this case show that thQ'°’’r , ® f®®fs 
was signed and given bv^tt. S’®^ notice 
Authority, whileV copy Appointing 

M the usual routine 'Y®,® issued 

District Magistrate Th'^Ji Additional 

in AIR 1963 Tri 38 decision 

SrSSS 'll °TriiS? 

sioner but by the Direct ^H®f, Commis- 
nient, in wMch the Pm?’' Depart- 

was employed servant 

rector of toe beDarw¥^lf^''f ffi® Di- 

Appointing Authority fS’ Sass nf ^^® 
Ployees on the rp 7 eiY,v,Y°Y 3 Glass III em- 
Govemment servant ^f f^® 

ployee, could validlv fa III ern- 

vices of the emnlnvo ^®rnnnate the ser- 
employL 4|™?°,Y®-®’. ®7®? though the 
Commissioner. Is^S^f^T 
toe actual order of 
vice of U.e PeS,o?er‘"™'3ff"Soi°' 
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the Knles was passed by Shri H. S. Buta- 
lia, the Appointing Authority, the fact 
that the original of Ext. A (4) does not 
bear his signature, but that it bears the 
signature of the Additional District Ma- 
gistrate and Collector does not, in mv 
opinion, invalidate the notice issued to 
the petitioner under the circumstances 
of this case, 

7, The learned Counsel for the pett- 
tioner stated that a copy of Ext. B(2) was 
filed very late in the Court on 25-9-1967 
and that no reliance should be placed on 
it. Though he did not expressly state 
that Ext. B(2) was got up for the pur- 
pose of the present Writ Petition, he 
faintly suggested the same. But, that 
Ext. B(2) note file did exist before. the 
Writ Petition was filed is clear from para- 
graphs 19 and 24 of the written state- 
ment filed by the respondents. In para- 
graph 19 the respondents stated that the 
order of applying Rule 5 of the Rul^ 
for terminating the service of the peti- 
tioner was passed by Shri H. S. Butalia, 
the then District Magistrate and Collec- 
tor, Tripura and that his order was com- 
municated imder the signature of Shri 
L. B. Thanga as per the direction of Shri 
H. S. Butalia, In paragraph 24 the res- 
pondents clearly mentioned the existence 
of the note-sheet. In that paragraph the 
respondents alleged that the order of ter- 
mination of service was passed by Shri 
H. S. Butalia and that his order was com- 
municated under the signature of Shri 
L. B. Thanga, as per the direction in the 
note-sheet. Ext. B (2) contains several 
initials signatures and handwritings of a 
number of ofiicers bearing several dates. 
There is absolutely no doubt about the 
genuineness of the note-sheet and it can- 
not be said that it was got up by the 
respondents to substantiate their defence 
in the Writ Petition. 

8. It was finally contended by the 
learned Counsel for the petitioner that 
the affidavit, filed on behalf of the res- 
pondents, was not sworn to either by 
Shri H. S. Butalia or Shri L. B. Thanga 
and that much reliance cannot be placed 
upon it. He rehed on Moinuddin v. Divi- 
sional Mechanical Engineer, N. R, Rly, 
AIR 1959 All 795, where it was held that 
tendency among some Government 
Officials to depute their clerks or pairo- 
Irars to swear to affidavits in regard to 
the facts, which are within their own 
knowledge, is to be deprecated, that the 
practice is contrary to law and improper 
and that it smells of discourtesy to the 
ihgh Court. But, in this case the affida- 
vit was sworn to by Shri Naresh Chan- 
dra, Cultural Research Officer, in charge 
of Tribal Welfare Section. So he is a 
competent officer to swear to the affida- 
vit in the present case. 


9. In the result, the Writ Petition 
fails. It is accordingly dismissed, but 
imder the circumstances without costs. 

BDB/D.V.C. Petition dismissed. 


AIR 1969 TRIPURA 13 (V 56 C 4) 

G. JAGANNADHACHAEYULU, J. G. 
Amaresh Ghandra Nandi Maiumdar, Peti- 
tioner V. N. K. Ghanda and otners. Respon- 
dents. 

Criminal Revn. No. 15 of 1966, D/- 19-9- 
1967, against order of S. J., Tripura, D/-1- 
9-1966, 

Criminal P. C. (1898), Ss. 202 and 439 
— Postponing issue of process — Reasons 
for not recorded — Order is erroneous and 
liable to be set aside. 

Sec. 202 contemplates that the superior 
Courts must be in a position to find out 
whether the discretion in postponing issue 
of process has been properly exercised by 
the Ma^trate or not. They should not be 
left to im^ine what possibly could be his 
reasons. Where, therefore, there is nothing 
on record to show why the Magistrate 
postponed the issue of process and the rea- 
sons which compelled him to do so, the 
order is erroneous and liable to be set aside. 
AIR 1929 Cal 176 and AIR 1931 Sind 113, 
Disting, AIR 1940 Pat 97, ReL on; AIR 
1956 AU 466 (FB), Ref. (Para 5) 

Cases Referred^ Chronological Paras 
(1956) AIR 1956 All 466 (V 43) = 

1956 Cri LJ 959 (FB), Sri Ram 
Varma v. State 5 

(1940) AIR 1940 Pat 97 (V 27)=41 
Cri LJ 349, Mukti Narayan Gir 
V. Emperor 4 

(1931) AIR 1931 Sind 113 (V 18) = 

32 Cri LJ 926, Dharamdas Lilaram 
V. F. H. Pilcher S 

(1929) AIR 1929 Cal 176 (V 16) = 

SO Cri LJ 705, Ajoy Krisxma Sarkar 
V. S. G. Bose 5 

B. C. Dev Barma and M. K. Datta, for 
Petitioner; N. L, Choudhury, S. R. Barman 
and M. K. Bhowmik^ for Re^ondents, 

ORDER : This is a Criminal Revision 
Petition filed under Section 439 Cr. P. C. 
against the order of the Sessions Judge, 
Tripura in Criminal Motion 156 of 1966, 
dated 1-9-66, to set aside the same and 
also the order of the Sub-Divisional Magis- 
trate, Sadar, dated 18-8-66, in Criminal 
Case No. 611 of 1966 filed imder Sec. 395, 
I. P. C. 

2. The petitioner Sled criminal com- 
plaint against the respondents 1 to 5 in 
Criminal Case No. 611 of 1966, on 18-8- 
66, alleging that the respondents committed 
dacoity imder Section 395 I. P. . G. in the 
office of Tripura Apex Marketing Co-opera- 
tive Society Ltd., Agartala. The learned 
S. D. M. examined the complainant on 18-8- 

BL/EL/A731/68 
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66 and passed an order (under S. 202, Cr. 
P. C.) that the Circle Officer Shri N. Roy 
should enquire and report by 19-9-66. The 
petitioner-complainant attacked the correct- 
ness of this order under Sec. 202 Gr. P. G. 
by fihng Criminal Motion 156 of 1966 
before the Sessions Judge, Tripura, under 
Sections 435 and 438 Cr. P. C. The learned 
Sessions Judge held that the S. D. M. should 
have recorded his reasons under Section 202 
Cr. P. C. for passing the order in question 
postponing the issue of process for compel- 
ling the attendance of the respondents, nut 
that his failure to do so was only an irregu- 
larity, which is a curable defect under Sec- 
tion 537 Cr. P. C. He, therefore, rejected 
the revision petition. Hence the present 
Criminal Revision Petition by the com- 
plainant-petitioner to set aside the orders of 
the two Courts below. 

3. The contention of the learned Coun- 
sel for the petitioner is that a perusal of 
Sections 200 and 202 Cr. P. C. shows that 
the learned S. D. M. violated the provisions 
of both the sections. Section 200 Cr. P. C. 
(as amended by the Cr. P. . C. Amendment 
Act 26 of 1955) provides that the Magistrate 
shall on taking cognizance of the offence on 
complaint, at once examine the complainant 
and the witnesses present, if any, upon oath. 
The present case does not fall under any 
one of iie categories covered by the provi- 
sions of sub-sections (a), (aa), (b) and (c) of 
the proviso to Section 200, Cr. P. G. So, the 
learned S. D. M. should have not only 
examined the complainant but also his wit- 
nesses, who were present in the Court. But, 
the record does not show either whether the 
etitioner told the S. D. M. or that the 
. D. M. ascertained from the petitioner 
about the presence of any other witnesses 
for him in the Court. 

But, in the present case this objection was 
not taken by the petitioner’s Counsel either 
before the S. D. M. or before the Sessions 
Judge or even in this Court. Only after the 
respondents’ Counsel replied to the argu- 
ment of the petitioners Counsel, the latter 
urged this contention in Iris reply. The res- 
pondents’ Counsel submitted that he was 
taken unawares by the new plea raised by 
the petitioner’s Counsel in his reply argu- 
ments and that he was not prepared on 
that point. So, in the present case I do 
not propose to decide whether the ques- 
tion of law can be now raised, or not and 
to rest my decision on this- point. 

4. The contention of the petitioners 
learned Counsel that tire S. D. M. violated 


issue of process for compelling the attend- 
ance of the person complained against and 
may either inquire into the case Lhnself or 
direct an inquiry or investigation by any 
Magistrate subordinate to him (if he is a 
Magistrate other than a Magistrate of the 
third class) or by a police-officer, or by such 
other person as he thinks fit, for the pur- 
pose of ascertaining the truth or falsehood 
of the complaint. 

But, under the proviso no such direction 
shall be made unless the complainant has 
been examined on oath under the provisions 
of Section 200 Cr. P. C, This naturally 
includes examination of the other witnesses 
resent in the Court, which should also be 
one under Section 200 Cr. P. C. But, as 
already stated this question of non-examina- 
tion of the other witnesses, if any, present 
in the Court is not being considered. The 
learned S. D. M. failed to record his reasons 
in writing for postponing the issue of pro- 
cesses to compel the attendance of the res- 
pondents. There is a decision of the Patna 
High Court reported in Mukti Narayan Gir 
v. Emperor, AIR 1940 Pat 97, which lays 
down that if a Magistrate has any doubt as 
to the truth of the allegations in the petition 
of complaint as supported by the solemn 
affirmation of the petitioner, he ought to 
record an order to that effect in the order 
sheet, so that the superior Courts may be 
satisfied that the Magistrate had any justi- 
fication whatsoever in refusing to issue 
summons to the accused as required by law. 
So, the provision in Section 202, Cr. P. C. 
that ffie Magistrate should record his rea- 
sons in writing for postponing the issue of 
process is a mandatory one. 

5. The learned Counsel for the remon- 
dents, however, contended that some of the 
respondents are respectable officers, that it 
is ^ unthinkable that they would have com- 
mitted dacoity in the office in the day-time, 
that the office is situate near a police station 
that, therefore, the learned S. D. M. wanted 
to ascertain tlie truth of the complaint and 
p^sed the order in question asking the 
Circle Officer to make an enquiry and to re- 
port, that his failure to record reasons did 
not prejudice tire petitioner and that it was 
merely an irregularity. The merits of the 
case cannot now be gone into at this state 
as a Writ Petition is said to be now pending 
in tins Court regarding the same. So, no 
observation can be made in this petition at 
all regarding the merits of the case of either 
party. 


the provisions of Section 202 Cr. P. C. by The learned Counsel for the respondents 
passing lire order in question wdthout record- relied on die observations at page 1251 of 
ing his reasons in writing for postponing Sohoni’s Code of Criminal Procedure, 
die issue of die processes to compel the Vol. II, 16th Edition, where die learned 
attendance of the persons complained Commentators state that the omission to 
against is well founded. Sec. 202 Cr. P. C. record reasons amounts merely to an ir- 
lays down inter alia that on die receipt of regularity, if the procedure adopted by the 
a complaint of an offence by a Magistrate, Magistrate was legal and proper under die 
of which he is authorised to take cogni- circumstances of die case and that unless it 
zance, he may, if he thinks fit, for reasons in fact occasions a failure of justice, it ivill 
to bo recorded in wridng, postpone the bo no ground for setting aside his order of 
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in a position to find out wfi 


discharge under Section 203 Cr. P. G, In 
Note 23 at page 1397. of the Code of Clo- 
nal Procedure, AIR Coii^entaries, V(^ i, 
6th Edition, it is stated 4at if, “y ureguk- 
rity in procedure under Sec. 202 L.r._ r. <-<• 
has not resulted in miscarriage of ]^tice, 
the Hi^ Court will not m^e any order m 
revision, which can result only in harassment 
to the parties and the waste of time. It ^ is 
further stated that omission of the _Ma^- 
trate to record reasons for postponmg the 
issue of process is one such irregulanty with 
which the Hi"i' un- 


h Court wll not interfere, un- 
less there is failure of justice. 

In Ajoy Krishna Sarkar v. S. G. Bose, 
AIR 1929 Cal 176, it was held Aat the 
failure of the Magistrate to record re^ons 
for postponing the issue of process would at 
most be an irregularity and would _ not 
justify the setting aside of an order for issue 
of a search warrant. 

In Dharamdas Lilaram 
ATR 1931 Sind 113, it was held that onus- 
tf reSd reasons Postpomng the 

issue of process under Section 202 Ur. r. u. 
is merely an irregularity and not an 
Hty It should be noted that the failure on 
^ part of the Magistrate to .^cord h^ 
is ssid to bo an toogda,.^ which ^ 
rnrable Under Section 537, Cr. P. C. But, 
the explanation to that Section lays 
that in determining whether any 
omission or irregidarity in ^.^7 
under the Cr. P. C. has occasioned a tailme 
of justice, the Court shall have regard to the 
f^t whether the objection could and sho^d 
have been raised at an earher stage m toe 
proceedings. In this case the PC^tioner took 
objection to the order in queston imme 
diately after it was passed. Jh^re ^ no 
meaning in stating that, though the learne 
S DM. committed irregulanty in passmg 
toe order in question, the Court should wmt 
and see whetoer ultimately the order whi^ 
might be passed by the learned S. D. M. 
after the latter peruses toe report of to 
Circle CfBcer, is vitiated by the 
in question and whether this inegulanty 
has occasioned a failure of jusface. 

As rightly pointed out in Sri Ram Varma 
V. State, AIR 1956 AU 466 (FB), Sec. 537 
Cr P. C. does not contemplate a case where 
the legality of a certain procedure about to 
be adopted, but not yet adopted, is brou^t 
into prominence in the trial Court and the 
Court is called upon to decide about its 
legahty. It was held in that case that in 
such a case the Court caimot adopt a wrong 
procedure in the hope that ultimately it 
would bo condonod under Section o3Tj 
Cr. P. C. Inasmuch as immediate objection 
wi taken by the complainant to the pro- 
cedure adopted by the learned S. D. M., 
the order passed by him cannot be sustain- 
ed on the ground that the learned^ S. D. _M. 
committed only an irregularity in passing 
the order, which may not vitiate his sub- 
sequent orders. Section 202 Cr. P. C. con- 
templates that the superior Courts must be 


WL 

cretion in postponing issue o'l 
been properly exercised by thj ' 

or not. Now there is nothing ^ q>. 
show why the Magistrate posqA ^ 
issue of processes and the reasq^ 
compelled him to do so. Pie Y ‘ 

Courts should not be left to imagi 
■possihly could be his reasons. So, ti^ ,/ 
in question is clearly erroneous and ii, 
to be set aside. V.-" 

6. In the result, the revision petitic 
allowed and the orders of both the Co 
below are set aside. The District Magistrate 
should forward the case in question to some 
other S. D. M. for disposal according to 
law. 

HGP/D.V.C. Revision allowed. 


AIR 1969 TRIPURA 15 (V 56 C 5) 

C. JAGANNADHACHARYULU, J. C. 
Rajendra Mohan Sinha and others. 
Appellants v. Nimai Chand Sinha and 
others. Respondents. 

Second Appeal No. 26 of 1959, D/- 13- 
4-1967, against judgment and decree of 
Dist. J., Tripura in Civil Appeal No. 99 
of 1956. 

(A) Limitation Act (1908), Art. 182 (3) 

— 'Review of judgmenP — Application 

to set aside ex parte decree under O. 9, 
R. 13 of Civil P. C., 1908, is not one for 
review within Art, 182 (3) and hence 

order thereon does not give fresh start of 
limitation. AIR 1950 Mad 552, Rel. on. 

— (Civil P. C. (1908), O. 9, R. 13 and 

O. 47, R. 1). (Para 13) 

(B) Limitation Act (1908), Art. 182 (2) 

— 'Where there has been an appeal’ — 
Suit for possession decreed ex parte 
against aU defendants on 17-8-1353 T. E. 

— On application by defendant N to set 

aside ex parte decree against him, suit 
decreed against N on contest and ex 
parte against other defendants on 22-1- 
1359 T. E. — Appeal against decree D/- 
22-1-1359 T, E. — Time taken in prose- 
cuting appeal against decree D/- 22-1- 
1359 T. E. cannot be deducted in com- 
puting period of limitation for purpose 
of execution of ex parte decree D/- 17-8- 
1353 T, E. AIR 1932 PC 165 and AIR 
1953 Tra-Co 220 (FB) and AIR 1961 Andh 
Pra 326, Ref. to. (Para 12) 

(C) Limitation Act (1908), S. 3 — * 
Scope — S, 3 casts a duty on Cotut to' 
dismiss any matter which is barred by, 
limitation, even though no plea is taken 
by defendants with regard to limitation. 

(Para 11) 

(D) Tripura Public Demands Recovery 
Act (4 of 1326 T. E.), S, 20 — Scope — 
Auction-sale of land to realise arrears of 
land revenue — Even perso ns who were 
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to auctibn-proceedings are and 10 and the father nf ^ ^ j x 
c on L JO lA V+L defendants 


-- are 

^ :Dle petition under S. 20 to get 
aside and they can file petition 


^ Tiiy 

^ y 

66 37 'n 

P. c \ 
sho’ ' 

P®‘ ■ . (2) even after expiry of 30 

P® •' date of sale if there are rea- 

b’ /-lahle grounds for condoning delay. 

?/ ' (Para 8) 

’ Cases Referred: Chronological Paras 
(1961) AIR 1961 Andh Pra 326 
(V 48)=ILR (1961) 2 Andh Pra 
300, Laxmi Narayanarao v. Kishan 
Lai 

(1953) AIR 1953 Tra-Co 220 (V 40) 

-ILR (1953) Trav-Co 89 (FB), 
Narayanan Thampi v. Lakshmi 

(1950) AIR 1950 Mad 552 (V 37)= 

Mad LJ 648, Ramhkrishna 
Naidu V. Srinivasalu Naidu 
(1932) AIR 1932 PC 165 (V 19)= 

ILR 60 Cal 1, Nagendra Nath Dey 
V. Suresh Chandra Dey 

M. R. Choudhury and R. L. Chakrabor- 
1y, for Appellants; A. K, Shyam Chou- 
dhury, for Respondent 1. 

^ second appeal, 
nled by the defendants 8 to 10 in Iltle 
Suit No. 194 of 1955 on the file of the 
Munsiff, Kailasahar, against the judg- 
ment and decree of the District Judge 
m I\rst Title Appeal No, 99 of 1956 on 
his file dismissing with costs the appeal 
filed by them against the judgment and 
decree of the Munsiff decreeing the Title 
Smt No. 194 of 1955 filed by the fimt 
respondent for delivery of possession of 
the plamt first schedule land. 

2. The facts of the case involving a 
long drawn out litigation which led to 
the institution of this seennH 
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*v**ft^ xAxawii uu.t xiLi^ciuon wmcn led to 
the institution of this second appeal are 
as follows: — 

(a) There is a Taluk No. 36, situate in 
mou]a Kamrangabari under Pargana Bhi- 
tar_ Kailasahar, about 16 drones in extent 
whidi stood in the names of Ramananda’ 
Smgh^, Sn Krishna Deb and Nabin Chan- 
dra Deb. 36/4 is a Kharija Taluk out of 
me same bpng 1 drone, 9 kanis, 13 gan- 
das and 3 karas in extent. 

(b) Kharija Taluk No. 36/4 beloneed 
to Kuttasa Fakir. He possessed the same 
through his tenants namely, the defen- 

1< 2, the father of the defendants 
13 and 14 and the father of the third de- 
fendant. They executed Ext. 4 KabuH- 
yat dated 10th of Bhadra, 1353’ T E in 
jus favour. Under Ext. A dated 30th 
Bhadra, 1333 T. E.- an extent of 3 drones, 

? gandas and 3 karas of land 

m Talific No., 36 was sold to the defen- 
dants 1, 2, the father of the defendants 
9 and 10, father of the defending 13 
and 14 and others. Under Ext. B Kabala 
dated 11-10-1333 T. E. an extent of 2 
drones, 7 kanis 13 gandas and 2 karas of 

second de- 
fendant, the father of the defendants 9 


IS and 14 in the same Taluk No. 36. 

Rs c^ried an annual rent of 

Rs. 6/6/9 pies with cess of Rs. 2/6/9 pies It 
was sold by the Government for the rea- 
hsation of the arrears of land revenue 
due for the Ashad kisti of 1348 T. E The 
first respondent-plaintiff purchased' the 
.same on 28-9-1348 T. E. and the sSl 
was confirmed on 9-4-1349 T E., as cal 

the^lt™th^ ^ certificate. On 
tne strength of the sale certificate the 

symbolical deh- 

Sr Ext. 2 I 10-12-1349 T. E. as 

tenants in possession nf 

did S,rvaca?^ 
tiff ’ respondent-plain- 

25 ®o?i 36 f% I?. T. E and 

Sitt s Court, Kailasahar, against the de- 
fendants 1, 2, father of the third defen- 

defendants 13 and 
14 and others. The suits were decreed 
ex parte as per Ext. 5 against 111 S 
them on 17-8-1353 T, E. “ 

Suits T9^of°''[S3‘*T ^ 

oui^ la 01 1353 T. E. and P’i nf 

^^fiadwip Chandra Singh 
apphed under Order 9 Rule 1 3 
^cadure Code 1„ 1354 T E or 

Jsitost hto‘ Th?° Pi'd 

adTliSfsJi’NoTwTlSsTT'E'’^^ 

435 “ T I ^ osis&l'rjdli of 
a35b T. E. There is dispute between 
the parties as to whether the ex narte 
decree was set aside not only as agataS 
Nabadwip Singh but alcn 

_ .. aside affaiust all 'pjhv 

d^e'e/e” 

1359 T. E. as pef Ei^ 22-1- 

dated°2Vl-r35*?¥ E ?he 

dent-plainU^^lpVd’ Sr "^daver^^oi 

possession of the suit land on T -/-1359 
1359' dehvery of it on 2?^ 

Sd la from Ext! 9 

in^tL'^bSveS't^ried^h 
n^bered as°3 ofl9^o\ 

Ss?S'couSS5^- Petition in the 

feSt Nn i the then de- 

lenaant No. 4 Nawadwip Singh was not 

a necessary party, as he had no interest 
smt and that the decree 
film Mght be set aside. . The othe?^- 

Court^S^tb® petition in the District 
«-ourt that the ex parte decree passed 
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